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§  6770.  Power  of  Corporations  to  Tate  and  Hold  Liand 
at  Common  Law. —  At  common  law,  corporations  have  the 
power,  without  any  special  license  thereto  in  their  charters  or 
governing  statutes,  to  take  and  hold  as  much  land  as  may  be 
reasonably  necessary  or  convenient  for  the  purposes  of  their 
creation.* 


1  1  Bla.  Com.  478 ;  2  Kent's  Com. 
227,  281;  1  Wash.  Real  Prop.  (4th 
ed.)  75;  Blanchard's  Gun-stock  Turn- 
ing Factory  v.  Warner,  1  Blatchf. 
(U.  S.)  258 ;  Brown  v.  Hogg,  14  111. 
219 ;  St.  Louis  Stoneware  Co.  v.  Part- 
ridge, 8  Mo.  App.  580 ;  Page  v.  Heine- 
berg,  40  Vt.  81 ;  s.  c.  94  Am.  Dec.  378 ; 
Champlain  &c.  R.  Co.  v.  Valentine, 
19  Barb.  (N.  Y.)  484,  487;  Barry  v. 
4468 


Merchants'  Exchange  Co.,  1  Sandf. 
Ch.  (N.  Y.)  280;  Sherwood  v.  Amer- 
ican Bible  Soc,  4  Abb.  App.  Dec. 
(N.  Y.)  227;  Natoma  Water  &c.  Co. 
V.  Clarkin,  14  Cal.  544;  Hayward  v. 
Davidson,  41  Ind.  212;  Lathrop  v. 
Commercial  Bank,  8  Dana(Ky.),  114; 
s.  c.  33  Am.  Dec.  481;  First  Parish  v. 
Cole,  3  Pick.  (Mass.)  252;  Thompson 
V.  Waters,  25  Mich.  214;  s.  c.  12  Am. 
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§  6771.  Effect  of  Statutes  of  Mortmain.  —  In  England,  by 
a  series  of  statutes,  called  the  statutes  of  mortmain,  beginning 
with  Magna  Ckarta,  9  Henry  III.,  and  ending  with  9  George 
II.,  corporations,  both  ecclesiastical  and  lay,  were  rendered  in- 
capable of  taking  and  holding  lands  without  a  license  from 
the  Crown.^  These  statutes  have  never  been  re-enacted  in 
this  country,  and  do  not  seem  to  be  regarded  as  in  force  in 
any  State  of  the  American  Union,^  with  tlie  exception  of 
Pennsylvania.*    In  Pennsylvania,  the  operation  of  the  stat- 


Rep.  243 ;  Callaway  &c.  Co.  v.  Clark, 
32  Mo.  305 ;  McCartee  v.  Orphan  Asy- 
lum Soc,  9  Cow.  (N.  Y.)  487?  s.  c.  18 
Am.  Dec.  516 ;  Eobie  v.  Sedgwick,  35 
Barb.  (N.  Y.J  319;  Reynolds  v.  Stark 
County,  5  Ohio,  204;  Leazure  v.  Hille- 
gas,  7  Serg.  &R.  (Pa.)  313,  320;  Banks 
t).  Poitiaux,  3  Rand.  (Va.)  136;  s.  c. 
15  Am.  Dec.  706 ;  Rivanna  Nav.  Co. 
V.  Dawsons,  3  Gratt.  (Va.)  19;  s.c.  46 
Am.  Dec.  183.  It  has  been  said  in 
North  Carolina  "that  the  common- 
law  right  to  take  an  estate  in  fee,  in- 
cident to  a  corporation  at  common 
law,  is  unlimited,  except  by  its  char- 
ter and  by  statute."  Ashe,  J.,  in 
Mallett  V.  Simpson,  94  N.  0.  37 ;  s.  c. 
55  Am.  Rep.  594,  596. 

'  2  Kent's  Com.  282;  1  Wash. 
Real  Prop.  (4th  ed.)  76. 

'  Moore  v.  Moore,  4  Dana  (Ky.), 
354 ;  ».  c.  29  Am.  Dec.  417 ;  Lathrop 
V.  Commercial  Bank,  8  Dana  (Ky.), 
114 ;  s.  c.  33  Am.  Dec.  481 ;  Rivanna 
Nav.  Oo.  V.  Dawsons,  3  Gratt.  (Va.) 
19 ;  «.  c.  46  Am.  Dec.  183 ;  Mallett  v. 
Simpson,  94  N.  C.  37;  s.  c.  55  Am. 
Rep.  594. 

'  In  1808  the  judges  of  the  Supreme 
Court  of  Pennsylvania,  in  pursuance 
of  an  act  of  the  assembly  requiring 
them  to  make  a  report  of  the  English 
statutes  in  force  in  the  Common- 
wealth, reported  the  following  stat- 
utes of  mortmain  as  being  in  force  in 
that  State :  7  Edw.  I.,  stat.  2;  13  Edw. 
I.,  ch.  32;  15  Richard  II.,  ch.  5;  23 


Hen.  VIII.,  ch.  10.  Those  judges  ren- 
dered the  subject  very  obscure  by  add- 
ing "  that  these  statutes  are  in  part 
inapplicable  to  this  country,  and  in 
part  applicable  and  in  force.  They 
are  so  far  in  force  that  all  convey- 
ances by  deed  or  will,  of  lands,  tene- 
ments, or  hereditaments,  made  to  a 
body  corporate,  are  void,  unless  sanc- 
tioned by  charter  or  act  of  assembly. 
So  also  are  all  such  conveyances 
void,  made  either  to  an  individual, 
or  to  any  number  of  persons  asso- 
ciated, but  not  incorporated,  if  the 
said  conveyances  are  for  uses  or  pur- 
poses of  a  superstitious  nature,  and 
not  calculated  to  promote  objects  of 
charity  and  utility."  See  Leazure  v. 
Hillegas,  7  Serg.  &  R.  (Pa.)  313,  320, 
where  this  report  of  the  judges  is  em- 
bodied in  the  opinion  of  Tilghman, 
C.  J.  The  construction  put  by  the 
court  upon  this  report  of  the  judges 
was  that  the  statutes  of  mortmain 
were  so  far  operative  in  Pennsylvania 
that  conoeyances  to  swperstitious  uses 
were  absolutely  void,  but  that  all  other 
conveyances  to  corporate  bodies  were 
voidable  only  at  the  election  of  the 
State. .  This  conclusion  is  thus  stated 
in  the  language  of  Tilghman,  C.  J. : 
"  Now,  by  reference  to  the  statutes, 
it  will  appear  that  in  all  of  them,  ex- 
cept 23  Hen.  VHI.,  ch.  10,  the  convey- 
ance is  not  absolutely  void,  but  the 
estate  passes  to  the  corporation,  sub- 
ject, as  before  mentioned,  to  the  right 
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utes  of  mortmain  is  said  to  be  not  to  restrain  a  corporation  from 
acquiring  lands  in  pursuance  of  its  common-law  power,  but  to 
prevent  it  from  retaining  lands  which  it  has  acquired  without 
a  license,  and  to  vest  the  right  thereto  in  the  State.' 

§  5773.  Cannot  Take  and  Hold  for  Purposes  Foreign  to 
the  Objects  of  their  Creation. —  Irrespective  of  the  operation 
of  statutory  restrictions,  it  is  a  settled  principle  of  American 
jurisprudence  that  a  corporation  cannot  take  and  hold  land 
except  in  so  far  as  reasonably  necessary  to  carry  out  the 
objects  of  its  creation.''  These  bodies,  which  never  die,  are 
not  allowed,  against  the  objection  of  the  State,  to  take  and  hold 
land  for  purposes  wholly  foreign  to  the  purposes  for  whicli 
the  State  endowed  them  with  a  corporate  existence  and  the 
power  of  perpetual  succession.'  A  pointed  application  is 
given  to  this  principle  by  a  case  where  it  is  held  that  a  cor- 
poration, chartered  for  a  specific  purpose,  has  no  power  to  take 
a  lease  of  laud  not  needed  for  that  purpose,  or  of  no  sub- 
stantial use  for  it,  with  the  intention  and  for  the  purpose  of 
harassing  another  party  by  the  use,  under  the  forms  of  law, 
of  the  supposed  rights  thus  obtained.  The  court  state  the 
governing  principle  to  be  that  where  a  party  has  a  legal  right, 
his  motive  in  asserting  that  right  is  immaterial;  but  where  a 

of  several  mesne  lords,  and  in  their  de-  of  the  Commonwealth,  who  may  ap- 

fault,  of  the  King,  to  enter  and  hold  propriate   them  to  its   own  use,  at 

in  fee.     But  by  the  statute  of  23  Hen.  pleasure ;  in  other  words,  that  such 

VIII.,  ch.  10  (which  has  been  deter-  conveyances  have  no  validity  for  the 

mined  to  extend  to  superstitious  uses  purpose  of  enabling  the  corporation  to 

only;  see  2  Bla.  Com.  273;  1  Co.  24),  hold  in  mortmain."    Leazureu.  HiLle- 

uses  and  trusts  made  and  contrived  in  gas,  7  Serg.  &  R.  (Pa.)  313,  321. 
favour  of  religious  persons,  or  any  '  Leazure  v.  Hillegas,  7  Serg.  &  R. 

bodies    corporate,     for    more    than  (Pa.)  313,  320. 

twenty  years,  shall  be  utterly  void.  "  2  Kent's  Com.  229,  240 ;  Rivanna 

Now,  the  meaning  of  the  report  of  the  Nav.  Co.  v.  Dawsons,  3  Gratt.  (Va.) 

judges  is,  that,  according  to  the  stat-  19 ;  s.  c.  46  Am.  Dec.  183 ;  First  Parish 

ute  cited   by  them,   conveyances  to  v.  Cole,  3  Pick.  (Mass.)  232;  Occum 

superstitious  uses  are  absolutely  void,  Co.  ■<).  Sprague  Man.  Co.,  34  Conn.  529. 
and  conveyances  to  corporations,  to  *  State  v.  Commissioners,  23  N.  J. 

uses  not  superstitious,  are  so  far  void  L.  510;  s.  c.  57  Am.  Dec.  409;  First 

that  these  corporations  shall  have  no  Parish  v.  Cole,  3  Pick.  (Mass.)  232; 

capacity  to  hold  the  estates  for  their  Overmyer  v.  Williams,  15  Ohio,  26, 

own  benefit,  but  subject  to  the  rights  31. 
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corporation  obtains  the  title  to  property  for  the  sole  purpose 
of  making  a  malicious  use  of  it,  the  motive  becomes  material 
as  affecting  the  ques'tion  of  power/ 

§  6773.  Constitutional  and  Statutory  Restrictions  upon 
This  Power.  —  Outside  the  English  statutes  of  mortmain,  which, 
as  already  seen,  are  not  generally  in  force  in  this  country,^ 
numerous  constitutional  and  statutory  restrictions  have  been 
imposed  upon  the  power  of  corporations  to  take  and  hold 
land.  Some  of  these  are  merely  declaratory  of  the  principle 
of  American  jurisprudence,  already  stated,'  that  a  corporation 
cannot  take  and  hold  any  more  land  than  is  necessary  to 
effectuate  the  purposes  of  its  creation.  Of  these,  a  single 
instance,  from  the  constitution  of  one  of  our  newer  States, 
may  sufiBce:  "No  corporation  shall  engage  in  any  business 
other  than  that  expressly  authorized  in  its  charter,  nor  shall 
it  take  or  hold  any  real  estate  except  such  as  may  be  neces- 
sary and  proper  for  its  legitimate  business."^ 


'  Occum  Co.  V.  Sprague  Man.  Co., 
34  Conn.  529.  The  case  was  in  tort 
by  one  mill  company  against  another 
for  an  injury  hy  flooding  the  premises 
of  the  plaintiffs,  who  were  the  owners 
of  the  lower  dam  and  mill ;  and  the 
court  held,  on  the  principle  stated  in 
the  text,  that  the  plaintiff  could  re- 
cover, — forming  one  of  several  excep- 
tions to  the  rule  hereafter  considered, 
that  the  title  of  a  corporation  to  land 
cannot  be  inquired  into  in  a  collateral 
proceeding. 

"  Ante,  §  5771. 

«  Ante,  §  5772. 

*  Const.  South  Dak.,  art.  17,  §  7. 
See  Gilbert  v.  Hole,  2  S.  Dak.  164; 
s.  c.  49  N.  W.  Eep.  1.  A  statute  in- 
corporating a  manufacturing  com- 
pany in  New  Jersey  empowered  the 
company  to  purchase,  hold,  or  con- 
vey, any  estate,  real,  or  personal,  for 
the  use  of  the  corporation.  This 
right  was  afterwards  modified  so  as 
to  allow  it  to  hold  no  more  real  estate 


than  was  necessary  for  its  immediate 
accommodation  in  the  transaction  of 
its  business,  or  such  as  it  might  ac- 
quire by  sale,  or  otherwise,  for  the 
purpose  of  securing  any  debts  due  to 
it.  Under  this  statute  it  was  held 
that  the  company  was  capable  of  tak- 
ing and  holding  a  banking-house  and 
the  lot  on  which  it  was  situated, 
where,  under  its  charter,  its  banking 
business  was  carried  on.  It  might 
also  mortgage  such  property  for  corpo- 
rate purposes.  Leggett  v.  New  Jersey 
Man.  &c.  Co.,  1  N.  J.  Eq.  541,  549; 
s.  c.  23  Am.  Dec.  728.  Nearly  to  the 
same  effect  is  Banks  v.  Poitiaux,  3 
Eand.  (Va.)  136;  g.  c.  15  Am.  Dec. 
706.  A  corporation  is  prohibited 
from  buying,  selling,  or  becoming  a 
speculator  in  lands  by  the  following 
clause  in  its  charter:  "The  lands, 
tenements,  and  hereditaments,  which 
it  shall  be  lawful  for  the  said  corpora- 
tion to  hold,  shall  be  only  such  as 
shall  be  required  for  its  accommoda- 
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§  5774.  Instances  of  Such  Restrictions  upon  Keligious 
Corporations. — The  Revised  Statutes  of  the  United  States '  pro- 
vide that  no  corporation  or  association  for'religious  or  charitable 
purposes  shall  be  permitted  to  acquire  or  hold  more  than  $50,000 
worth  of  real  estate  in  any  territory  of  the  United  States.  Congress, 
in  the  exercise  of  its  plenary  power  over  the  Territories,  may  abro- 
gate a  charter  granted  to  a  church  corporation  by  a  territorial  legis- 
lature, and  provide  for  the  future  disposition  of  its  property.'  A 
statutory  prohibition '  restraining  the  amount  of  land  which  a  cor- 
poration, formed  for  religious  purposes,  may  have,  is  governed  in  its 
construction  by  another  section  of  the  same  statute,*  which  makes 
the  corporations  intended,  such  as  are  formed  for  "  the  purpose  of 
religious  worship";  and  does  not  affect  a  devise  made  to  foreign 
benevolent  or  missionary  societies,  such  as  the  Board  of  Foreign  Mis- 
sions of  the  Presbyterian  Church  of  the  United  States,  or  the  Board 
of  Home  Missions  of  that  church.*  The  constitution  of  Missouri 
contiiins  this  restriction  upon  the  purposes  for  which  religious  cor- 
porations may  be  organized:  "No  religious  corporation  can  be 
established  in  this  State,  except  such  as  may  be  created  under  the 
general  law,  for  the  purpose  only  of  holding  the  title  to  such  real 
estate  as  may  be  prescribed  by  law  for  church  edifices,  parsonages, 
and  cemeteries."  °  Commenting  on  this  provision,  it  has  been  said: 
"There  can,  therefore,  be  no  incorporation  of  a  church  for  religious 
or  other  purpose  in  this  State,  except  only  for  the  sole  purpose  of 
holding  the  title  to  such  real  estate,  and  the  quantity  as  may  be 
prescribed  by  general  law  for  a  church  edifice,  a  parsonage,  and  a 
cemetery;  and  consequently  the  church  organization  for  religious 
purposes  must  continue  after  the  incorporation  of  the  religious  body 
for  the  sole  purpose  for  which  such  incorporations  are  authorized  by 
the  constitution." '     The  Declaration  of  Rights  of  Maryland  of  1776, 

tion  in  relation    to  the    convenient  '  Mormon  Church  i;.  United  States, 

transacting  of  its  business,  or  such  as  136  U.  S.  1 ;  United  States  v.  Mormon 

shall  have  been  bona  fide  mortgaged  Church,  150  U.  S.  145. 
to  it  by  way  of  security,  or  conveyed  »  III.  Act  Apr.  18,  1872,  §  42. 

to  it  in  satisfaction  of  debts  previoiisly  *  Ibid.,  §  5. 

contracted  in  the  course  of  its  deal-  '  Gilmer  v.  Stone,  120  U.  S.  586 ; 

ings,  or  purchased  at  sales  upon  judg-  g.  c.  1  Rail.  &  Corp.  L.J.  324;  7  Cent, 

ments  which  shall  have  been  obtained  L.  j.  491. 

for  such  debts."    Bank  of  Michigan  «  Const.  Mo.  1875,  art.  2,  §  8. 

V.  Niles,  1  Dougl.  (Mich.)  401;  s.  c.  t  Catholic  Church  v.  Tobbein,   82 

41  Am.  Dec.  575.  Mo.  418,  424. 
1  Kev.  Stat.  U.  S.,  §  1890. 
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article  34,  provided  that  "every  gift,  sale,  or  devise  of  lands  to 
.  .  .  .  any  religious  sect,  order,  or  denomination,  ....  without  the 
leave  of  the  legislature,  shall  be  void;  except,  always,  any  sale, 
gift,  lease,  or  devise  of  any  quantity  of  land,  not  exceeding  two 
acres,  for  a  church,  meeting,  or  other  house  of  worship,  and  for  a 
burying-ground,  ■which  shall  be  improved,  enjoyed,  or  used  only  for 
such  purpose,  or  such  sale,  gift,  lease,  or  devise  shall  be  void."  The 
effect  of  this  article  was  to  impose  a  restriction  upon  the  acquisition 
of  property  by  religious  sects,  orders,  or  denominations,  while  at  the 
same  time  reserving  to  the  legislature  the  power  to  remove  that 
restriction.  This  power  reserved  to  the  legislature  was  plenary,  the 
whole  subject  resting  within  its  discretion  and  wisdom.  In  granting 
this  leave,  it  was  competent  for  the  legislature,  in  its  discretion,  to 
prescribe  the  conditions,  and  to  declare  the  limits,  both  as  to  the 
extent  and  quality  of  the  estate  to  be  purchased,  and  as  to  the  use 
which  the  property,  when  purchased,  should  be  devoted.  But  there 
was  this  necessary  restriction  upon  the  power  of  the  legislature  in 
granting  such  leave,  —  that  no  leave  granted  by  it  could  operate  to 
enlarge  the  quantity  of  the  estate  of  the  grantee,  without  the  con- 
sent of  the  grantor  or  his  heirs.'  But  where  a  grant  has  been  made 
to  a  religious  corporation,  of  land  in  fee-simple,  and  the  deed  con- 
tains no  restriction  as  to  the  use  to  which  it  is  to  be  put  by  the 
grantee,  or  the  only  restriction  upon  the  use  rests  in  the  Declaration 
of  Eights  above  quoted,  then  it  is  competent  for  the  legislature  to 
enlarge  such  use,  because  in  doing  so  it  does  not  take  anything  from 
the  grantor  or  his  heirs.''  An  incorporated  branch  of  the  Young 
Men's  Christian  Association  has  been  held  not  to  be  a  corporation 
formed  "  for  religious  purposes,"  so  as  to  be  within  the  provision  of  a 
statute  of  Illinois  limiting  the  power  of  corporations  formed  for 
religious  purposes  to  take  land  by  gift,  devise,  or  purchase,  to  ten 
acres.'  The  reason  is,  that  the  society  prescribes  no  form  of  wor- 
ship, and  subjects  its  members  to  no  kind  of  discipline,  for  failure 
to  conform  to  its  rules.* 

§  5775.  Whether  Exclusion  of  PoWer  to  Hold,  Excludes 
Power  to  Take. — It  is  reasoned  in  some  cases  that  a  limita- 
tion of  the  power  of  a  corporation  to  hold  property  is  iieces- 

'  Oatholic  Cathedral  Ohurcli  v.  '  Hamsher«.Hamsher,  132111. 273; 
Manning,  72  Md.  116,  123.  s.  c.  23  N.  E.  Eep.  1123 ;  8  L.  R.  A.  556. 

*  lUd.  127.  *  lUd. 
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sarily  a  limitation  of  its  power  to  talce  such  property.^  But 
this  is  not  necessarily  so.  Such  was  not  tlie  operation  of  the 
English  statutes  of  mortmain:  "But  since  those  statutes," 
said  Tighlman,  0.  J.,  "  it  is  necessary,  in  order  to  enable  a 
corporation  to  retain  lands  which  it  has  purchased,  to  have  a 
license  for  that  purpose;  otherwise,  in  England,  the  next  lord 
of  the  fee  may  enter,  within  a  year  after  the  alienation;  and  if 
he  do  not,  then  the  next  immediate  lord,  from  time  to  time, 
has  half  a  year  to  enter;  and  for  default  of  all  the  mesne  lords, 
the  King  takes  the  land  so  aliened,  forever But  in  Penn- 
sylvania, where  there  are  no  mesne  lords,  the  right  would  ac- 
crue immediately  to  the  Commonwealth."  ^  Moreover,  as  we 
shall  presently  see,  although  a  corporation  has  no  power  to 
AoWland,  yet  it  may  take  and  hold  until  the  State  intervenes;' 
and  it  may  transmit  a  good  title  to  a  purchaser.*  By  far  the 
greater  volume  of  American  judicial  authority  deals  with  this 
question  in  a  manner  similar  to  that  in  which  the  English 
courts  dealt  with  the  mortmain  acts,  by  holding  that  a  corpora- 
tion, which  takes  in  contravention  of  a  statute,  takes  subject  to 
the  risk  of  being  ousted  by  the  State,  and  that  is  all.  But  the 
distinction  between  taking  and  holding  has  been  repudiated  by 
the  Court  of  Appeals  of  New  York,  in  a  modern  case  of  great 
importance,  with  reference  to  a  devise  to  an  educational  cor- 
poration of  a  greater  amount  of  property  than  it  was  permitted 
by  its  charter  to  hold,  —  the  court  holding  that  the  heirs  of  the 
devisor  could  dispute  the  title  of  the  devisee,  although  the 
State  did  not  intervene.* 

§  5776.  Whether  a  Corporation  can  Take  IJand  except 
by  Deed.  —  By  the  ancient  common  law,  a  corporation  could 
not  take  title  to  land  except  by  deed."     But  this  is  clearly  not 

'  Wood  V.  Hammond,  16  E.  I.  98;  ♦  Post,  §  5797. 

s.  c.  17  Atl.  Rep.  324;  Ee  McGraw'a  »  Ee  McGraw's  Estate,  111  N.  Y. 

Estate,  111  N.  Y.  66;   s.  c.  19  N.  E.  66;  s.  c.  19  N.  E.  Eep.  233;  affirming 

Eep.  233;  2  L.  E.  A.  387;   affirming  «.  c.  45  Hun  (N.  Y.),  354;  followed  in 

«.  c.  45  Hun  (N.  Y.),  354.  Wood  v.  Hammond,  16  E.  I.  98;  a.  c. 

2  Leazure  v.  Hillegas,  7  Serg.  &  E.  17  Atl.  Eep.  324. 
(Pa.)  313,  320.  '  It  was  said  in  an  old  case:  "If 

'  Post,  §  5795.  a  lease  for  years  be  made  by  a  corpo- 
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the  modern  law.  A  corporation  can  acquire  title  to  land  in 
any  manner  in  which  a  natural  person  can  acquire  it,  and  in 
modes  in  which  a  natural  person  cannot.  It  can  acquire  such 
title  by  a  parol  dedication  for  public  purposes,^  by  adverse  pos- 
session under  the  statute  of  limitations,'  hj  prescription  in  the 
case  of  easements,^  by  the  exercise  of  the  right  of  eminent  do- 
main* by  devise,^  and  in  still  other  ways  than  by  deed. 

§  5777.  Power  to  Acquire  I^and  by  Adverse  Possession 
under  the  Statute  of  Limitations.  —  Contrary  to  early  con- 
ceptions," a  corporation  aggregate  may  acquire  title  to  land  by 
disseisin  and  exclusive  adverse  occupation,  although  it  did  not 
authorize  such  disseisin  and  occupation  by  deed;'  and  this, 
although  the  existence  of  the  corporation  itself  is  proved 
merely  by  prescription.^ 

§  6778.  Power  to  Acquire  an  Easement  by  Prescription.  — 

It  seems,  from  the  obscure  report  of  an  old  case,  to  have  been 
held  that  a  corporation  might  have  an  easement,  as,  for  in- 
stance, a  right  of  way,  by  prescription;'  and  there  is  no  possi- 
ble doubt  of  this  under  the  modern  law.^" 

§  577t».  Power  to  Take  for  the  Purpose  of  Saving  a  Debt. 

It  seems  clear  that  a  corporation  may  take  land  for  the 
purpose  of  saving  a  debt,  and  hold  it  until  it  can  dispose  of  it 

ration,  he  cannot  take  without  deed  °  "Weston  t).  Hunt,  2  Mass.  500,  502. 

and   they  grant   it    over,   as   he  aa  '  Eehoboth  v.  Rehoboth,  23  Pick, 

grantee  may  entitle    himself  thereto  (Mass.)  189. 

without  showing  a  deed ;  because  the  '  Eobie   v.    Sedgwick,    35    Barb, 

lease  of  the  thing  in  its  nature  nught  (N.  Y.)  319.    It  was  at  one  time  a 

have  passed  without  deed ;   although  refinement  of  the  old  law,  that  a  cor- 

the  persons  who  take  it  could  not  poration  aggregate  could  not  commit  a 

take  without  deed.     Also   his   pos-  disseisin  or  any  other  tort,  because  it 

session  is  some  privilege  for  his  title."  could  only  act  by  its  seal,  —  a  doctrine 

Pridyman  v.  Wodry,  Oro.  Jac.  109.  long    since  exploded.    Post,  §  6302, 

^  Hunter  v.    Sandy    Hill,   6  Hill  et  seg. 

(N.  Y.),  407.  '  Slackman  v.  West,  Cro.  Jac.  673. 

'  Post,  §  5777,  '"  That  a  municipal  corporation,  as 

'  Post,  §  5778.  representing  the  public,  may  acquire 

*  Ante,  §  5589.  streets   by  prescription,    see  2  Beach 

°  Post,  §  5782.  Pub.  Corp.,  §  1458,  and  cases  cited. 
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at  a  reasonable  price,  and  on  reasonable  terms.  We  have 
already  seen  that  all  judicial  authority  concedes  to  corpora- 
tions the  power  to  acquire  and  hold  their  own  shares  for  this 
purpose.*  This  power  is,  however,  guarded  and  limited  by 
charter  in  many  instances.  Thus,  the  charter  of  the  State 
Bank  of  Illinois  provided  that, — "  The  real  estate  which  it  shall 
be  lawful  for  said  bank  to  purchase,  hold,  and  convey,  shall  be> 
—  (1)  such  as  shall  be  required  for  its  immediate  accommoda- 
tion in  the  transaction  of  its  business;  or  (2)  such  as  shall 
have  been  mortgaged  to  it  in  good  faith  by  way  of  security 
for  loans  previously  contracted,  or  for  moneys  due;  or  (3) 
such  as  shall  have  been  conveyed  to  it  in  satisfaction  of  debts 
previously  contracted,  in  the  course  of  its  dealings;  or  (4) 
such  as  shall  have  been  purchased  at  sales  upon  judgments, 
decrees,  or  mortgages,  obtained  or  made  for  such  debts  ;  and 
said  bank  shall  not  purchase,  hold,  or  convey  real  estate  in 
any  other  case,  or  for  any  other  purpose;  and  all  such  real 
estate,  not  absolutely  necessary  for  the  convenient  discharge 
of  its  business,  shall  be  set  up  at  least  once  a  year  at  public 
sale,  and  if  the  sum  offered  therefor  shall  be  sufficient  to  reim- 
burse the  principal  and  interest  of  the  debt  for  which  it  was 
taken  by  said  corporation,  it  shall  be  absolutely  sold.'"^  Under 
this  provision,  the  bank  had  the  power  to  purchase  a  judgment 
which  was  a  prior  lien  upon  lands  which  had  been  mortgaged 
to  it  to  secure  the  payment  of  an  existing  debt,  if  the  object 
was  to  protect  itself  and  to  secure  the  payment  of  its  own  claim; 
and  in  such  a  case  it  might  purchase  the  lands  of  the  debtor 
on  an  execution  founded  on  such  judgment.*  Numerous  other 
statutes  of  the  same  kind  have  received  judicial  interpretation.* 

§  5780.  Power  to  Purchase  Land  at  Judicial  Sales.  —  We 

shall  elsewhere  see,"  that  the  right  of  a  corporation  to  make 
contracts  and  consequently  to  become  a  creditor,  carries  with 

'  Ante,  ()  2068.  •  Brown  v.  Hogg,  supra. 

'  See  Brown  v.  Hogg,  14  HI.  219,  •  See,  for  instance,  Merritt  v.  Lam- 

220,  where  thia  provision  is  quoted  bert,  1  Hoffm.  Oh.  (N.  Y.)  166;  Home 
and  construed.  Ins.  Co.  v.  Head,  30  Hun  (N.  Y.),  405. 

"  Post,  §  7?,m. 
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it,  by  implication  of  law,  the  right  to  the  use  of  the  remedies 
for  the  collection  of  debts  due  to  it,  which  are  accorded  to  nat- 
ural persons;  and  it  is  necessary  to  the  efficiency  of  these 
remedies  that  it  should  have  the  same  right  to  buy  in  prop- 
erty at  execution  sales  under  judgments  in  which  it  is  the 
plaintiff,  which  any  other  plaintiff  has,*  and  the  same  right 
to  secure  its  debt  by  purchasing  property  at  sales  foreclosing 
a  mortgage  made  to  it,  which  any  other  mortgagee  has.^ 
Statutory  limitations,  as  we  have  already  seen,'  have  been  put 
upon  the  length  of  time  during  which  corporations  may  hold 
property  so  purchased;  but  even  in  this  case,  where  the  corpo- 
ration holds  the  property  for  a  greater  length  of  time  than 
that  prescribed  by  the  statute,  it  is  not  disabled  from  selling 
it  and  from  passing  a  good  title  to  the  purchaser,  providing 
the  State  has  not  intervened.''  It  has  further  been  held,  in 
conformity  with  a  well-known  general  principle,^  that  where 
a  corporation  has  a  general  power  to  purchase  real  estate,  but 
is  restrained  by  a  proviso  to  purchases  for  corporate  uses  only, 
and  it  purchases  land  at  a  sheriff's  sale,  the  presumption  is 
that  the  purchase  is  within  the  power  conferred,  and  the 
party  that  denies  it  must  show  the  contrary/ 

§.  5781.  Power  to  Take  by  Mortgage. — The  power  of  cor- 
porations to  take  mortgages  of  land  to  secure  debts  due  to 
them  has  been  the  subject  of  more  or  less  controversy,  and 
this  has  been  especially  true  of  banking  and  other  financial 
corporations,  not  excepting  national  banks.      Excluding  the 

^  Ante,  §  4070.    Compare  Orutcher  the  property  remained  unsold  in  the 

V.  Nashville  Bridge  Co.,  8  Humph,  hands  of  the    corporation, — it   was 

(Tenn.)  403.  held   that  the  purchases   should  be 

'  Post,  §  6222,  et  seq.  made  and  the  deeds  taken  directly  to 

•  Ante,  §  5775.  the  company,  or   expressly  to  their 

♦  Home  Ins.  Oo.  v.  Head,  30  Hun  use,  and  that  a  mere  contract  by  the 
(N.  Y.),  405.  Where  the  charter  of  a  company  to  sell  was  not  sufficient  to 
corporation  authorized  a  purchase  by  bar  the  right  of  redemption.  Merritt 
them  of  lands  sold  under  judgments  v.  Lambert,  1  Hoffm.  Oh.  (N.  Y.)  166. 
or  decrees  in  their  favor,  and  required  *  Post,  §§  5798,  5967. 

them  to  sell  all  land    so  purchased  *  Ex  parte  Peru  Iron  Co.,  7  Cow. 

within  five  years,  giving  the  mortga-      (N.  Y.)  540. 
gors  the  right  of  redemption  while 
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question  of  the  power  of  a  corporation  to  lend  money  on  this 
species  of  security,  and  taking  the  case  of  a  corporation  organ- 
ized to  effectuate  a  particular  purpose,  such  as  building  a 
railroad,  —  it  is  a  just  conclusion  that,  wherever  the  corpora- 
tion has  the  power  to  become  a  creditor,  it  has  the  power  to 
take  a  mortgage  on  land  to  secure  itself,  except  to  the  extent 
to  which  the  power  may  be  limited  by  statute.  Thus  we 
have  seen,^  a  class  of  holdings  to  the  effect  that  railroad  cor- 
porations have,  without  any  express  power  thereto  in  their 
charters,  the  power  to  take  mortgages  of  land  from  subscribers 
to  their  shares  to  secure  the  payment  of  their  subscriptions.'' 

§  6782,  Power  to  Take  by  Devise. — The  power  of  a  cor- 
poration at  common  law  to  take  land  by  devise,  is  equally 
clear.*  But  this  power  was  restrained  in  England,  as  already 
seen,*  by  the  statutes  of  mortmain.  It  has  been  restrainekd  by 
similar  statutes  in  some  of  the  States  of  the  American  Union, 
notably  in  New  York.*  And  in  the  absence  of  any  express 
statutory  restraint,  it  is  restrained  by  the  principle  of  Amer- 
ican jurisprudence  already  referred  to,°  with  qualifications 
hereafter  considered,  which  limits  the  power  of  corporations 
to  take  and  hold  land  to  the  purpose  for  which  they  were 
created. 

§  5783.  Operation  of  Statutes  of  "Wills. —  The  English  stat- 
utes of  wills,''  authorizing  devises  of  land  to  any  person  or  per- 
sons, expressly  excepted  bodies  politic  and  corporate.  The  same 
exception  was  incorporated  into  the  New  York  statute  of  wills, 
without  variation,  from  the  English  statutes  just  cited.  Under 
the  operation  of  that  statute,  devises  of  land  to  corporations 
have  been  uniformly  held  void  in  that  State,  unless  the  char- 
ter expressly  empowered  the  corporation  to  take  by  devise, 

»  Ante,  §  1654.  66 ;  «.  c.  19  N.  E.  Rep.  233 ;  2  L.  R.  A. 

=■  Clark  V.  Farrington,  11  Wis.  306;  387. 

Blunt  V.  Walker,  11  Wis.    334;  «.  c.  *  Ante,  §  5771. 

78  Am.  Dec.  709 ;  Cornell  v.  Hichens,  »  Post,  §  5783. 

11  Wis.  353,  368;  Andrews  v.  Hart,  17  °  Ante,  §  5772. 

Wis.  297.  '  32  Hen.  VIII.,  ch.  1 ;  and  34  Hen. 

»  Re  McGraw's  Estate,  111  N.  Y.  VIII.,  ch.  5. 
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which  provision,  of  course,  brought  the  corporation  within  an 
exception  to  the  prohibition  in  the  statute  of  wills.*  It  is 
believed  that  this  provision  has  not  been  generally  re-enacted 
in  the  statutes  of  wills  of  the  different  American  States. 
There  was  no  such  provision  in  the  Virginia  statute  of  wills  in 
force  in  1846,''  nor  in  the  Kentucky  statute,  which  seems  to 
have  been  like  that  of  Virginia.' 

§  6784.  Devises  to  Foreign  Corporations.  —  As  the  devolu- 
tion of  title  to  land  depends  upon  the  lex  rei  sitae,  no  matter 
where  the  deed,  will,  or  other  instrument  under  which  it  is 
sought  to  affect  a  devolution  of  the  title  is  made,^  it  follows  that 
under  the  operation  of  the  statute  of  wills  of  New  York,  already 
considered,*  a  devise  by  a  citizen  of  that  State  of  land,  situ- 
ated in  the  State,  to  a  foreign  corporation,  is  void.'  And  so, 
a  devise  by  a  citizen  of  Missouri,  to  the  city  of  St.  Louis,  in 
that  State,  for  a  charitable  purpose,  of  lands  situated  in  the 
State  of  New  York,  was  void  under  the  operation  of  the  New 
York  statute  of  wills,^  although  the  Supreme  Court  of  Missouri 
held  that  the  will  was  valid,  and  that  the  city  had  capacity  to 
take  under  it.'  In  other  words,  a  devise  of  land  situated  in  New 
York,  to  a  corporation  organized  under  the  laws  of  another 
State,  is  void,  unless  such  corporation  is  authorized  to  take 
by  the  statute  law  of  New  York,  although  it  may  have  such 

^  McOartee  v.  Orphan  Asylum;  Soc,  '  EWanna  Nav.  Co.  v.  Dawsons,  3 

9  Oow.  (N.  Y.)  437 ;  s.  c.  18  Am.  Dec.  Gratt.  (Va.)  19 ;  s.  c.  46  Am.  Dec.  183. 

516;  Theological  Seminary  v.  Ohilds,  '  Moore  v.  Moore,  4  Dana  (Ky.), 

4  Paige  (N.  Y.),  419,  422;  Kuypers  v.  354;  s.  c.  29  Am.  Dec.  417. 

Eeformed   Dutch   Church,    6   Paige  •  Hosford    v.    Nichols,    1    Paige 

(N.  Y.),  570,  574;  Attorney-General  (N.  Y.),  220;  White  v.  Howard,  46 

«.  Reformed  Protestant  Dutch  Church,  N.  y.  144,  159;  Christian  Union  v. 

33  Barb.  (N.  Y.)  313;  Van  Kleeck  v.  Yount,  101  U.  S.  352.  356;  Bunyan  v. 

Reformed    Dutch    Church,    6    Paige  Coster,  14  Pet.  (U.  S.)  122;  Lathrop 

(N.  Y.),  600;  McOaughal  v.  Ryan,  27  t,.  Commercial  Bank,  8  Dana  (Ky.), 

Barb.  (N.   Y.)  376,  385;  Bascom   e.  114;  s.  c.  33  Am.  Dec.  481. 

Albertson,   34   N.  Y.   584 ;    King    v.  <•  Ante,  §  5783. 

Bundle,  15  Barb.  (N.  Y.)  139,  150;  «  Draper  v.  Harvard  College,   57 

Downing  v.  Marshall,  23  N.  Y.  366;  How.  Pr.  (N.  Y.)  269. 

s.  c.  80  Am.  Dec.  290;  White  v.  How-  i  Ante,  §  5783. 

ard,  46  N.  Y,  144:  Holmes  v.  Mead,  s  Chambers  v.  St.  Louis,  29  Mo. 

52  N.  Y.  332.  543. 
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authority  by  its  own  charter  or  governing  statute.*  It  has 
been  held  that,  if  the  statute  of  wills  of  the  State  creating  the 
corporation  disables  it  from  taking  land  by  devise,  this  dis- 
ability will  follow  it  into  other  States;  so  that,  by  reason  of  the 
disability  imposed  by  the  general  statute  law  of  the  State  of  its 
domicile,  it  will  not  be  able  so  to  acquire  land  in  another  State.^ 
But  this  appears  to  be  unsound.'  Where  the  disability  is  created 
by  the  general  statute  law  of  the  State  of  the  domicile  of  the  corpo- 
ration, then  the  sound  view  is,  that  it  is  merely  a  question  of  the 
policy  of  that  State,  as  declared  by  its  legislature,  relating  to  the 
devolution  of  title  to  land  within  its  own  limits,  and  that  it  has 
no  extra-territorial  operation.  It  is  only  where  the  disability  is 
created  by  the  charter  of  the  corporation  itself,  or  by  the  general 
statute  under  which  the  corporation  is  organized,  so  that  there 
is  an  entire  want  of  power  in  the  artificial  person  so  to  acquire 
title  to  land,  that  the  disability  will  follow  it  into  another  State. 
In  such  case  the  disability  attends  it  everywhere,  on  the  prin- 
ciple that  a  corporation  cannot  exercise  in  a  foreign  State, 
except  by  an  express  provision  of  the  legislation  of  that  State, 
larger  powers  than  have  been  granted  to  it  by  the  sovereign 
w^hich  has  created  it.*  In  like  manner,  a  statute,  limiting  the 
amount  of  land  which  a  person  can  devise  to  a  corporation, 
has  no  extra-territorial  operation.  Therefore,  a  statute  of  New 
York  providing  that  "no  person  having  a  husband,  wife,  child, 
or  parent,  shall  by  his  will  bequeath  to  any  charitable  corpo- 
ration more  than  one-half  of  his  estate  after  the  payment  of 
his  debts,  such  bequest  to  be  valid  to  the  extent  of  one-half, 
and  no  more,"  did  not  prevent  a  bequest  from  being  made  by 
a  testator  domiciled  in  Connecticut  to  a  charitable  corporation 
domiciled  in  New  York.*  In  the  absence  of  any  express  statu- 
tory expression  on  the  subject,  it  will  not  be  presumed  that  it 
is  against  the  public  policy  of  a  State  that  one  of  its  citizens, 
owning  real  estate  there  situated,  should  convey  it  to  a  foreign 


1  White  V.  Howard,  46  N.  Y.  144.  *  Post,  ch.  194;  American  Bible  Soc. 

*  Starkweather  v.  American  Bible  v.  Marshall,  15  Ohio  St.  537;  Ohris- 
Soc,  72  111.  50;  ».  c.  22  Am.  Eep.  133.  tian  Union  v.  Yount,  101  U.  S.  352. 

•  Post,  ch.  194 .  '  Crum  v.  Bliss,  47  Conn.  592. 
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corporation  for  benevolent  purposes,  where  the  State  permits 
her  own  corporations,  organized  for  like  purposes,  to  take  real 
estate  by  purchase,  gift,  devise,  or  in  any  other  manner.^ 

§  5785.  Devises  to  the  United  States. —  The  United  States 
is  a  poK<icaZ  corporation,^  possessing  defined  and  limited  cor- 
porate powers,  with  capacity  to  contract  and  be  contracted 
with,  and  to  sue  in  its  corporate  name;^  but  it  cannot  take  by 
a  devise,  land  situated  in  a  State  whose  statute  of  wills,  as  in 
New  York,  prohibits  devises  of  lands  to  corporations;*  but 
otherwise  where,  as  in  Massachusetts,  there  is  no  such  pro- 
hibitory statute.* 

§  5786.  Whether  the  Power  to  Take  by  Purchase  Includes 
the  Power  to  Take  hy  Devise.  —  The  word  "purchase,"  when 
used  in  connection  with  real  property,  has  long  been  construed 
as  embracing  all  modes  of  acquiring  such  property  except  by 
descent.     It  hence  includes  the  acquisition  of  land  by  devise.^ 


'  Christian  Union  v.  Yount,  101 
TJ.  8.  352;  distinguishing  Carroll  v. 
East  St.  Louis,  67  111.  568;  s.  c.  16 
Am.  Eep.  632;  and  Starkweather  v. 
American  Bible  Soc,  72  111.  50;  s.  c. 
22  Am.  Eep.  133. 

'  United  States  v.  Maurice,  2 
Brock.  (U.  S.)  96,  109,  per  Marshall, 
C.  J.;  Ableman  v.  Booth,  21  How. 
(U.  S.)  506. 

•  Cohens  v.  Virginia,  6  Wheat. 
(U.  S.)  264.  See  preface  to  Beach 
Pub.  Corp.,  from  which  I  have 
iidopted  this  statement.  See  also 
United  States  v.  Tingey,  5  Pet.  (U.  S.) 
115, 128;  United  States  v.  Bradley,  10 
Pet.  (U.  S.)  343,  359;  United  States 
V.  Linn,  15  Pet.  (U.  S.)  290,  311 ;  Neil- 
son  V.  Lagow,  12  How.  (U.  S.)  98, 
107,  108;  United  States  v.  Hodson,  10 
Wall.  (U.  S.)  395,  407,  408;  Dickson 
V.  United  States,  125  Mass.  311,  314. 

*  Will  of  Fox,  52  N.  Y.  530;  s.  c. 
11  Am.  Eep.  751;  affirmed,  sub  nom. 
United  States  v.  Fox,  94  U.  S.  315. 

'  Dickson  v.    United    States,   125 


Mass.  311 ;  g.  c.  28  Am.  Eep.  230.  In 
this  case  the  devise  to  the  United 
States  was:  "Wishing  to  contribute 
my  mite  towards  suppressing  the  Ee- 
bellion  and  restoring  the  Union,  I 
give  and  devise  the  rest  and  residue 
of  my  estate  to  the  United  States  of 
America."  The  devise  being  absolute, 
it  was  held  to  be  good,  notwithstaml- 
ing  that  the  Eebellion  had  been  sup- 
pressed and  the  Union  restored  before 
the  death  of  the  testator.  The  opin- 
ion in  this  case,  by  Mr.  Justice  Gray, 
also  recalls  the  fact  that  the  Smith- 
sonian Institution,  at  Washington, 
was  created  by  the  bequest  of  an 
Englishman  named  Smithson,  estab- 
lished by  a  decree  of  Lord  Langdale 
as  Master  of  the  EoUs,  and  accepted 
by  act  of  Congress.  President  of  the 
United  States  v.  Drummond,  cited  in 
Whicker  v.  Hume,  7  H.  L.  Oas.  124, 
155. 

«  Eadcliffe  v.  Euper,  10  Mod.  89; 
8.  c.  10  Mod.  230;  Eatclifte's  Case,  1 
Strange,   267;    McCartee    v.  Orphan 
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Hence,  although  the  statute  of  wills  may  except  corporations 
generally  from  the  power  to  take  lands  by  devise,  yet  if  the 
charier  of  a  particular  corporation  empowers  it  to  purchase, 
hold,  and  convey  any  estate,  real  or  personal,  this  will  enable 
it  to  take  land  by  devise;^  and  so  it  may  where  its  charter 
empowers  it  "to  hold,  purchase,  and  convey  real  estate."^ 

§  5787.  Devises  to  Corporations  where  their  Statutory 
Limit  has  been  Keached.  —  According  to  one  view,  if  the 
amount  of  land  which  a  corporation  may  hold  is  prescribed 
by  its  governing  statute,  and  if  it  has  already  acquired  lands 
to  such  an  extent  that  a  further  devise  to  it  will  exceed  that 
limit,  then,  in  so  far  as  the  devise  is  in  excess  of  that  limit,  it  is 
void,  and  the  title  vests  in  the  heirs.  In  such  a  case,  the  princi- 
ple that  the  State  alone  can  question  the  right  of  the  corpo- 
ration to  hold  the  lands  does  not,  in  the  opinion  of  some  of 
the  courts,  apply,  but  the  heirs  of  the  testator  can  raise  the 
question.  Nor,  in  such  a  case,  is  the  construction  put  upon 
the  language  of  the  statutes  of  mortmain  applicable,  making 
a  distinction  between  the  power  to  take  and  the  power  to  hold; 
but  such  a  statute,  in  the  absence  of  some  plain  expression 
showing  the  contrary  intent,  is  construed  as  prohibiting  a 
taking  where  the  prescribed  limit  has  been  reached.'    But  other 

Asylum  Soc,  9  Cow.  (N.  Y.)  437 ;  «.  c.  Chamberlain  v.  Chamberlain,  43  N.  Y. 

18  Am.  Dec.  516,  523.    See,  also,  At-  424.      Compare  Christian    Union  v. 

torney-General  v.  Bowyer,  3  Ves.  714,  Yount,  101  U.  S.  352.    The  decision 

728,  where  it  is  intimated  that  a  cor-  in  Wood  v.  Hammond,  swpra,  was  ren- 

poration  authorized  by  license  to  hold  dered  March  16,  1889.    On  the  25th 

real  estate  may  take  lands  by  devise,  of  April  of  the  same  year,  the  legisla- 

'  MoOarteew.  Orphan  Asylum  Soc,  ture  took  hold  of  the  matter  by  enact- 

9  Cow.  (N.  Y.)  437;  s.  c.  18  Am.  Dec.  ing  a  statute  providing,  in  substance, 

516.  that  corporations  might  take  and  hold 

*  American  Bible  Soc.  v.  Marshall,  real  or  personal  property  given  to 
15  Ohio  St.  537.  them  by  will,    "  for   any  charitable 

•  Ee  McGraw's  Estate,  111  N.  Y.  uses  or  purposes  authorized  or  per- 
66;  s.  c.  19  N.  E.  Eep.  233 ;  2L.  R.A.  mitted  by"  their  charters,  notwith- 
387;  affirming  s.  c.  45  Hun  (N.  Y.),  standing  the  limitation  therein  as  to 
354;  Cornell  University  ii.  Fiske,  136  amount,  upon  condition  "that  such 
U.  S.  152 ;  Wood  v.  Hammond,  16  corporation  shall  obtain  from  the  gen- 
E.  I.  98;  Cromie  v.  Louisville  Or-  eral  assembly  authority  to  take  and 
phans' HomeSoc,  3  Bush  (Ky.),  365;  hold  real  and  personal  estate  to  an 
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courts  have  taken  the  view  that  here,  as  in  other  cases,*  the  ques- 
tion of  the  capacity  of  the  corporation  to  take  is  one  which  can 
be  raised  by  the  State  alone}  And  this  is  the  only  view  sustain- 
able on  the  analogies  of  this  question.  That  view  is,  that  a 
devise  to  a  corporation,  incapable  for  that  or  any  other  rea- 
son from  taking,  is  good  as  against  every  one  save  the  State,  just 
as  is  a  deed  to  a  corporation  or  to  an  alien;  so  that  whenever 
the  State  waives  its  objection  to  it,  that  is  an  end  of  the  dis- 
cussion. But  under  the  former  view  the  devise  is  void  only 
as  to  the  excess;  it  is  good  up  to  the  statutory  limit,  though 
there  may  be  difficulty  in  determining  that  limit.'  Moreover, 
under  this  doctrine,  an  act  of  the  legislature  passed  subse- 
quently to  the  death  of  the  testator,  enlarging  the  power  of 
the  corporation  to  take,  will  not  aifect  the  rights  of  the  heirs, 
because  the  title  vests  in  them  instantly  on  the  death  of  the 
testator,  and  it  is  not  competent  for  the  legislature  to  divest  it.^ 

§  6788.  Devise  to  a  Corporation  where  there  are  Two  Cor- 
porations of  the  Same  Name.  —  Where  there  are  different 
corporations  of  the  same  or  of  a  similar  name,  and  a  devise  is 
made  to  one  of  them,  naming  it  in  such  a  way  as  not  to  dis- 
tinguish it  from  the  others,  then  the  will  presents  a  case  of 
latent  ambiguity,  where  parol  evidence  is  admissible  to  explain 
the  real  meaning  of  the  testator.* 

amount  large  enough  to  include,  in  'Wood  v.  Hammond,  16  R.  I.  98; 

addition  to   its  other    property,  the  g,  c.  17  Atl.  Eep.  324 ;  Ee  McGraw'a 

property  given  to  such  corporation  by  Estate,  111  N.  Y.  68 ;  s.  c.  2  L.  E.  A. 

Will  as  aforesaid,  and  that  the  appli-  387;  19 N.  E.  Eep.  233;  affirming  t.  c. 

cation  to  the  general  assembly  shall  45  Hun  (N.  Y.),  354. 

be  made  within  one  year  from  the  •  Ee  McGraw's  Estate,  supra. 

final  probate  of  the  will  under  which  "  Gilmer  v.    Stone,  120  U.  S.  586, 

the  gift  is  taken  as  aforesaid."    Pub.  590.     See  to  this  principle  in  the  law 

Laws,  E.  I.  1889,  ch.  76,  p.  65.    This  of  wills,  Wilkins  v.  Allen,  18  How. 

statute  could  not,  of  course,  operate  (TJ.  S.)  385, 393;  Hinckley  ti.  Thatcher, 

upon  the  riglits  settled  in  the  case  139  Mass.  477 ;  s.  c.  52  Am.  Eep.  719 ; 

decided  in  Wood  v.  Hammond,  supra;  Breckinridge    v.   Duncan,    2    A.    K. 

it  could  not  operate  to  divest  an  es-  Marsh.  (Ky.)  50;  s.  c.  12  Am.  Dec. 

tate  already  vested  in  the  heirs,  as  359;  Morgan  ii.  Barrows,  45  Wis.  211, 

held  in  that  case.  217 ;  s.  c.  30  Am.  Eep.  717 ;  Brewster 

>  Post,  §5795.  V.  McOall,   15  Conn.  274;   Tilton  v. 

"DeOampii.Dobbins,29N.J.Eq.36.  American  Bible  Soc,  60  N.  H.  377, 
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§  5789.  Whether  the  Power  to  Take  Subscriptions  or 
Contributions  Includes  the  Power  to  Take  by  Devise.  —  It 

has  been  held  in  Maryland  that  the  power  conferred  upon  a 
corporation,  by  an  act  of  the  legislature,  to  take  and  hold  "sub- 
scriptions or  contributions,  in  money  or  otherwise,"  when  con- 
strued, as  it  must  be,  with  reference  to  the  restriction  imposed 
upon  religious  corporations  by  section  38  of  the  Bill  of  Rights, 
already  quoted,'  does  not  include  the  power  to  take  by  devised 

§  3790.  Doctrine  of  Equitable  Conversion  where  Corpora- 
tion is  not  Capable  of  Taking  JLand.  —  If,  then,  the  corpora- 
tion is  not  capable  of  taking  land,  but,  nevertheless,  a  devise 
of  laud  is  made  directly  to  it,  the  devise  will  be  void,  and  the 
land  will  revert  to  the  heirs  of  the  grantor,  under  the  theory 
of  his  having  died  intestate  as  to  it;  or  will  pass,  under  other 
theories,  to  other  devisees  under  other  provisions  of  the 
will.  But  this  is  not  so  where  the  will  directs  the  executors 
to  convert  the  land  into  money,  and  to  hand  the  money  over  to 
the  corporation.  Here,  if  the  corporation  is  capable  of  taking 
personalty,  the  devise  will  be  good;  for,  when  carried  out  ac- 
cording to  its  terms,  it  does  not  operate  to  vest  land  in  the 
corporation,  but  merely  operates  as  a  bequest  of  money  to  it.' 
This  is  in  accordance  with  the  doctrine  of  equitable  conversion, 
by  which,  in  construing  and  applying  a  will,  a  court  of  equity 
will  treat  land  as  money  or  money  as  land,  when  it  is  plain 
from  all  the  terms  of  the  will  that  the  testator  intended  land 
to  be  converted  into  money,  or  money  into  land,  for  the  pur- 
poses of  the  will.  An  attempt  to  explore  this  doctrine  wmld 
be  outside  the  purposes  of  this  work;  but  it  may  be  stated,  as 

382 ;  >.  c.  49  Am.  Eep.  321 ;  Patch  v,  Becondly,  it  may  arise  when  the  will 

White,  117  XJ.  S.  210.    That  the  mis-  contains  a  misdescription  of  the  ob- 

nomer  of  the  legatee  will  not  defeat  ject  or  subject."     Patch  v.  White, 

the  gift,  see  De  Camp  v.  Dobbins,  29  supra. 
N.  J.  Eq.  36.    It  is  said  that  such  an  '  Ante,  §  5774. 

ambiguity  may  arise,  "  either  where  '  Brown  v.  Thompkins,  49  Md.  423, 

it  names  a  person  as  the  object  of  a  430.      Compare  Catholic    Cathedral 

gift  or  a  thing  as  the  subject  of  it,  or  Church  v.  Maning,  72  Md.  116,  132. 
there  are  two  persons  or  things  that  '  Sherwood  v.  American  Bible  Soc, 

answer  such  name  or  description;  or  4  Abb.  App.  Dec.  (N.  Y.)  227. 
4484 


OWNERSHIP  AND  TRANSFER  OF  PROPERTY.    [5Tbomp.  Corp.  §  5791. 

a  general  rule,  that  an  equitable  conversion  is  not  to  be  pre- 
sumed beyond  the  purposes  of  the  will  as  plainly  expressed 
therein,  or  further  than  is  necessary  to  gratify  the  several 
legacies  and  bequests;  and  that  when  these  fail  or  lapse,  there 
is  a  resulting  trust  in  favor  of  the  heir,  unless  there  is  a  clear 
and  manifest  expression  in  the  will  to  the  contrary.^  In  every 
case  involving  this  doctrine,  the  paramount  question  is  what 
the  testator  really  meant,  whether  he  meant  to  give  to  the 
produce  of  the  real  estate  the  quality  of  personalty  to  all  in- 
tents, or  only  so  far  as  respected  the  particular  purposes  of  the 
will.'' 

§  5791.  What  Instate  in  Liaads  a  Corporation  may  Take. 

In  some  cases  a  distinction  is  taken  between  the  estate  which 
a  corporation  may  take  for  the  purposes  of  alienation,  and  the 
estate  which  it  may  take  for  the  purposes  of  enjoyment,  —  hold- 
ing that  it  may  take  a  fee-simple  estate  for  the  purposes  of 
alienation,  but  can  only  take  a  determinable  Jee  for  the  pur- 
poses of  enjoyment.*  We  do  not  understand  that  there  has 
ever  been  any  doubt  upon  the  former  of  these  propositions, 
that  is,  upon  the  proposition  that  a  corporation  may  take  a 
grant  of  land  in  fee  and  convey  it  in  fee,  so  that  the  title  of 
its  grantee  will  not  be  affected  by  its  subsequent  dissolution.* 
But  the  second  proposition,  namely,  that  a  corporation  can 
take  only  a  determinable  fee  for  the  purposes  of  enjoyment  is 
founded  upon  the  premise  that,  upon  its  dissolution,  its  land 
reverts  to  the  original  grantor  or  his  heirs.*     But  it  is  else- 

"  Orrick  v.  Boehm,  49  Md.  72,  104.  equitable  conversion,  Given  v.  Hilton, 

•  Cox's  note  to  Cruse  v.  Barley,  3  95  U.  S.  591;  Singleton  i;.  Tomlinson, 

P.  Wms.  20,  22 ;  again  quoted  in  Or-  3  App.  Cas.  404. 

rick  V.  Boehm,  49  Md.  72,  104.     The  ^  Nicoli  v.  New  York  &c.  R.  Co.,  13 

rale  has  been  said  to  be  that  "the  Barb.  (N.  Y.)  460;  s.  c.  affirmed,  12 

heir  at  law  must  be  effectually  dis-  N.  Y.  121 ;  Buffalo  Pipe  Line  Co.  v. 

placed,  not  by  inference  or  implication.  New  York  &c.  K.    Co.,  10  Abb.  N. 

but  there  must  be  a  clear,  substan-  Cas.  (N.  Y.)  107. 
live,   and  undeniable  intent  on  the  *  Peoples.  Mauran,5Denio(N.Y.), 

part  of  the  testator  to  exclude  him."  389;  Peoples.  O'Brien,  111  N.  Y.  1; 

Amphlett  V.  Parke,  2  Euss.  &  M.  221 ;  «.  c.  7  Am.  St.  Rep.  684. 
cited  in  1  White  &  Tudor's  Lead.  Cas.  '  Blackstone's    definition    of    the 

719;  and  in  Orrick  1).  Boehm,  49  Md.  title  which  a  corporation  takes  by 

72,  105.     See  as  to    this  doctrine  of  grant  is  "  an  estate  for  life  which  may 
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where  pointed  out,  that  this  is  no  longer  the  law,  at  least  in 
respect  of  private  joint-stock  corporations,  but  that  the  law 
is  that,  upon  the  dissolution  of  such  a  corporation,  all  of  its 
estate,  whether  consisting  of  lands  or  goods,  passes  into 
administration,  for  the  benefit  of  its  creditors  first,  and  its 
stockholders  afterwards.*  It  is  therefore  conceived  that  this 
doctrine  of  a  corporation  being  incapable  of  taking  an  estate 
in  fee-simple  for  the  purposes  of  enjoyment,  is  an  exploded 
refinement  of  the  common  law.  Where  there  is  a  statute  re- 
lating to  conveyances  providing  that  every  grant  shall  pass  all 
the  estate  or  interest  of  the  grantor,  unless  the  intent  to  pass 
a  less  estate  or  interest  shall  appear  by  express  terms  or  be 
necessarily  implied  in  the  terms  of  the  grant,^  a  conveyance 
to  a  corporation  and  its  successors  will  pass  an  estate  in  fee, 
although  the  corporation  maybe  created  for  a  limited  period,^ 
and  it  would  have  the  same  effect  if  no  words  of  succession 
were  used.^  When,  therefore,  a  corporation  is  empowered  by 
its  charter  to  acquire  land,  it  may  acquire  an  estate  in  fee 
although  its  own  existence  is  limited  to  a  term  of  years.'  So, 
a  railroad  corporation  which  has  the  power,  under  its  charter, 
to  acquire  by  purchase  such  real  estate  as  may  be  necessary 
for  the  construction  of  its  road,  may  acquire  title  in  fee  to 
the  same  by  a  deed  purporting  to  convey  the  fee;  and  when 
the  land  is  no  longer  needed  for  this  purpose,  it  may  sell  it 
and  convey  the  fee."  So,  a  plank-road  company,  authorized 
to  acquire  land  for  the  building  and  operation  of  its  road, 
may  acquire  title  to  the  same  in  fee-simple  absolute,  and  no 
condition  of  reverter,  in  case  of  its  ceasing  to  use  the  land  for 
the  purposes  intended,  will  be  implied.' 

endure  forever,  or  which  reverts  to  Compare   Webb   v.    Molar,   8  Ohio, 

the  donor  only  when  the  life  of  the  548. 

donee  is  terminated."    1  Bla.  Com.  '  NicoU  v.  New  York  &c.  R.  Co.,  12 

484.  N.  Y.  121;  affirming  s.  c.  12  Barb. 

1  Heath  v.  Barmore,  50  N.  Y.  302 ;  (N.  Y.)  460,  per  Parker,  J. 
■post,  §  6730.  '  Rives  v.  Dudley,   3  Jones'   Eq. 

"  1  Rev.  Stat.  N.  Y.  748,  i  1.  (N.  0.)  126;   s.  c.  67  Am.  Dec.   231; 

»  NicoU  V.  New  York  &c.  R.  Co.,  NicoU  v.  New  York  &c.  R.  Co.,  supra. 
12  N.  Y.  121;  affirming  «.  c.  12  Barb.  «  Yates  v.  VanDeBogert,  56  N.  Y. 

(N.  Y.)  460;    People  v.  O'Brien,  111  526. 

N.  Y.  1;  s.  c.    7  Am.  St.  Rep.  684.  '  Heath  v.  Barmore,  SON.  Y.  302. 
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§  5792.  Illustrations  in  the  Case  of   Kailroad  Companies. 

Under  the  operation  of  the  foregoing  principles  and  in  the  absence 
of  any  prohibitory  statute,  a  railroad  corporation  may  take  by  pur- 
chase and  hold,  in  fee-simple,  such  land  as  may  be  necessary  for  its 
purposes/  This  principle  has  been  carried  to  the  length  of  holding 
that  a  railroad  corporation  may  purchase  a  tract  of  land  containing 
gravel,  in  furtherance  of  a  contract  between  it  and  a  third  person, 
whereby  the  gravel  is  to  be  excavated  and  hauled  over  its  railroad 
to  a  distant  place,  for  which  it  is  to  receive  compensation;  and  the 
court  decreed  a  specific  performance  of  such  a  contract.'  On  the 
other  hand,  it  is  a  sound  conclusion  that  a  railroad  corporation 
cannot  be  allowed  to  speculate  in  real  estate,  and  that  it  has  no 
power  to  buy  and  hold  lands  situated  at  a  distance  from  its  road, 
which  it  cannot  possibly  use  in  constructing  or  operating  its 
road.' 

§  5793.  Power  to  Tate  as  Joint  Tenant  or  Tenant  in  Com- 
mon. —  A  corporation  cannot  take  an  estate  in  joint  tenancy, 
either  jointly  with  another  corporation,  or  with  a  natural  per- 
son;* but  it  can  take  and  hold  as  a  tenant  in  cominon  with  another 
corporation  or  natural  person.'  Thus  it  is  said  that "  insurance 
companies  may  own  pilot  boats  in  common,  and  canal  com- 


'  Bufialo  Pipe  Line   Go.  v.  New  tion.     But  the  amount  of  lands  it 

York  &c.  E.  Co.,   10  Abb.   N.   Oas.  may  receive  cannot  be  decided  be- 

(N.  Y.)  107.  tween  these  parties.    Conceding  the 

»  Old  Colony  E.  Co.  v.  Evans,  6  power  to  receive  lands  for  the  pur- 
Gray  (Mass.),  25;  s.  c.  66  Am.  Dec.  poses  aforesaid,  no  one,  except  the 
394,  404.  Compare  Davis  v.  Old  Col-  State,  can  raise  the  question  as  to  the 
ony  E.  Co.,  131  Mass.  258,272;  B.C.  amount  that  may  be  received."  Land 
41  Am.  Eep.  221.  v.  Coftman,  50  Mo.  243,  254. 

»  Waldo  V.  Chicago  &c.  E.  Co.,  14  *  Co.  Litt.  296 ;  Telfair  v.  Howe,  3 

Wis.  625,632.    And  in  Missouri,  after  Eich.  Eq.  (S.  C.)  235;  g.  c.  55  Am. 

construing  the  statutes   relating    to  Dec.  637. 

the  power  of  a  railroad  company  to  *  1  Wash.  Eeal  Prop.  (4th  ed.)  643; 

acquire  and  hold  lands,  it  was  con-  DeWitt  v.  San  Francisco,  2  Cal.  289 ; 

eluded  that,  "although  this  railroad  Estell  ».  University,  12  Lea  (Tenn.), 

company  may  receive  grants  of  land,  476;    Bennet  v.  Holtaech,   3   Saund. 

and  sell  and  dispose  of  the  same  for  316,   319 ;    Justice  Windham's  Case, 

the  purposes  of  its  construction  and  Coke  Eep.   8  a ;  Willian  v.  Berkley, 

payment  of  its  debts,  etc.,  it  cannot  Plowd.  239.    Compare  New  York  &c. 

become  a  large  landed  proprietor  for  Canal  Co.  v.  Fulton  Bank,  7  Wend, 

purposes  not  connected  with  its  crea-  (N.  Y.)  412. 
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panies  may  be  tenants  in  common  of  locks,  canal  boats,  and 
other  property,  subserving  their  mutual  interest."  ^ 

§  5794.  Transfer  of  Title  to  Corporations  by  L,egrislative 
Act.  —  That  an  act  of  the  legislature  making  a  proposition 
for  a  contract  when  accepted  by  the  grantees  named  therein, 
becomes  binding  and  irrevocable,  is  a  principle  elsewhere 
considered.^  In  pursuance  of  this  principle,  it  is  obviously  a 
sound  conclusion  that  a  transfer  of  property  from  an  unincor- 
porated association  to  a  corporation  composed  of  the  same 
members,  may  be  worked  by  a  legislative  enactment,  accepted, 
sanctioned,  and  given  effect  to  by  the  parties  between  whom 
the  transfer  is  made.*  But  if  the  legislature,  in  an  act  of 
incorporation,  intends  that  the  property  of  the  co-adventurers 
who  are  incorporated  shall  be  vested  in  the  corporation  with- 
out a  deed  of  conveyance,  it  will  of  course  say  so  in  direct 
language.  Tlius,  an  act  incorporating  tenants  in  common,  to 
enable  tliem  to  carry  on  more  conveniently  a  common  pur- 
pose, does  not  of  itself  vest  in  the  corporation  a  title  to  tlie 
land  previously  owned  by  the  individuals,  and  used  by  them 
for  the  same  purpose.*  A  statute  incorporating  the  tenants  in 
common  of  a  wharf,  their  heirs  and  assigns,  upon  their  own 
petition,  for  the  purpose  of  enabling  them  the  better  to  man- 
age and  improve  the  wharf,  did  not  therefore  transfer  the  title 
in  the  wharf  to  the  corporation.'  So,  the  organization  of  a 
voluntary  loan  association,  under  a  statute,*  does  not  transfer 
the  property  of  the  associates  to  the  corporation  without  a 
formal  conveyance,  because  the  statute  does  not  say  so.''  And 
in  general,  a  clause  in  a  charter  declaring  that  the  corporators 
are  constituted  a  body  corporate  for  a  specified  purpose,  does 
not  give  them  any  rights  of  property  with  respect  to  such  pur- 
pose.    It  only  confers  corporate  existence,  and  limits  the  pur- 

'  DeWitt  V.  San  Francisco,  2  Oal.  *  Leffingwell    v.    Elliott,    8    Pick. 

289,  298,  per  Wells,  J.  (Mass.)  455 ;  s.  c.  19  Am.  Dec.  343. 

'  Ante,  §  5380,  et  seg.  ^  Holland  :;.  Craft,  3  Gray  (Mass.), 

"  Ladies'  Benevolent  Soc.  v.  Benev-      162. 
olent  Soc,  2  Tenn.  Oh.  77.  '  Mass.  Stat.  1854,  ch.  454. 

'  Manahan  v.  Varnum,  11  Gray  (Mass.),  405. 

4488 


OWNERSHIP  AND  TRANSFER  OF  PROPERTY.  [5  Thomp.  Corp.  §  5795. 

pose  for  which  such  existence  is  given.  If  lands  are  necessary 
for  carrying  the  pur;iose  into  effect,  they  mxist  be  acquired 
under  some  other  authority,  grant,  or  conveyance.^  On  the 
other  hand,  tlie  books  present  cases  where  corporations  have 
been  created  by  the  legislature  and  property  vested  in  them 
by  the  statute,  without  any  formal  conveyance.  This  was  held 
to  have  taken  place  where  the  provincial  legislature  of  Georgia 
passed  an  act  declaring  that  the  rector  of  a  certain  church 
was  thereby  created  a  body  politic  and  corporate,  and  that  he 
should  be  in  the  actual  possession  of  the  church,  with  its  cem- 
etery and  appurtenances,  to  hold  and  to  enjoy  the  same  to 
him  and  his  successors,  etc.  This  was  held  to  be  a  statutory 
investiture  in  the  corporation  thus  created,  of  title,  not  only  to 
the  church,  but  also  to  the  cemetery;  and  a  subsequent  stat- 
ute perpetuated  the  same  title,  in  substantially  the  same  cor- 
poration, under  a  different  name.^  In  some  of  these  cases  the 
question  will  depend  upon  the  body  which  is  incorporated, 
whether  the  trustees,  or  the  beneficiaries  or  proprietors? 

%  5795.  Doctrine  that  the  State  alone  can  Question  the 
Title  of  the  Corporation.  —  The  limitations  imposed  by  the 
principles  of  the  common  and  the  statute  law  upon  the  power 
of  corporations  to  hold  land,  as  elsewhere  explained  in  this 
chapter,  are  greatly  modified  by  a  principle  of  extensive  ap- 
plication now  to  be  considered,  —  which  is  that,  although  a 
corporation  may  be  disabled  or  forbidden  from  holding  land 
at  all,  or  from  holding  land  except  for  particular  purposes,  or 

*  Keyport  &c.  Steamboat  Co.  v.  poration,  nor  power  to  sell  grass  or 
Farmers'  Transportation  Co.,  18  N.  J.  herbage;  and  consequently,  that  one 
Eq.  13.  who  had  agreed  with  the  trustees  for 

^  Christ  Church   v.  Savannah,  82  the  pasturage  of  his  horse,  which  died 

Ga.  656 ;  s.  c.  9  S.  E.  Rep.  537.  through  their  negligence,  had  no  ac- 

*  Ante,  (j  16.  "Where  the  proprietors  tion  against  the  corporation.  Appley 
of  certain  lands  were  incorporated,  d.  Montauk,  38Barb.  (N.  y.)275.  But 
and  the  trustees  were  endowed  with  a  while  the  trustees  were  not  the  corpo- 
power  of  superintendence  and  man-  ration,  the  conclusion  of  the  court  is 
agement,  it  was  held  that  the  act  of  obviously  a  non  sequitur;  for  they  were 
incorporation  did  not  give  the  trustees  its  managing  agents,  and  it  was  re- 
title  or  possession,  nor  power  to  make  sponsible  for  their  contracts  and 
contracts  of  agistment  binding  the  cor-  neglects. 
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from  holding  land  beyond  a  prescribed  limit,  yet  if  it  does 
hold  land  in  the  face  of  such  disabilities  or  prohibitions,  its 
title  will  be  good  except  as  against  the  State  alone,  and  that 
it  will  be  deemed  to  have  a  good  title  until  its  title  is  invali- 
dated in  a  direct  proceeding  instituted  by  the  State  for  that 
purpose.^  In  this  respect  the  status  of  a  corporation  is  similar 
to  that  of  an  alien,  and  the  latter  can  take  and  hold  title  to 
real  estate  until  the  State  proceeds  to  escheat  it  by  what  is 
sometimes  called  "office  found."^  The  reason  of  the  rule  was 
well  stated  by  Mr.  Justice  Field:  "It  would  lead  to  infinite 
inconveniences  and  embarrassments  if,  in  suits  by  corpora- 
tions to  recover  the  possession  of  their  property,  inquiries 
were  permitted  as  to  the  necessity  of  such  property  for  the 
purposes  of  their  incorporation,  and  the  title  made  to  rest 
upon  the  existence  of  that  necessity." '  Thus,  under  a  statute 
of  Georgia,*  providing  that  the  State  of  Georgia  will  not  con- 
sent to  foreign  corporations  owning  5,000  or  more  acres  of 
land  in  that  State,  unless  they  shall  become  incorporated 
under  the  laws  thereof,  it  is  held  that  the  State  alone  can  ques- 
tion the  right  of  foreign  corporations  to  hold  land  in  con- 


'  Leazure  v.  Hillegas,  7  Serg.  &  R.  Southern  Pacific  R.  Co.  v.  Orton,  0 

(Pa.)  313;  Goundie  i;.  Northampton  Sawy.  (U.  S.)  157;  Russell  v.  Texas 

Water  Co.,  7  Pa.  St.  233;  Banks  v.  &c.  R.   Co.,   68  Tex.   646;    Missouri 

Poitiaux,  3  Rand.  (Va.)  136;  s.  c.  15  Valley  Land  Co.  v.  Bushnell,  11  Neb. 

Am.  Dec.  706;  Runyan  v.  Coster,  14  192;  Hough  i;.  Cook  County  Land  Co., 

Pet.  (U.  S.)  122;   National  Bank  i;.  73  III.  23;   ».  c.  24  Am.  Rep.   230; 

Whitney,   103    U.  S.  99;    Mallet    v.  Hay  ward  v.  Davidson,  41  Ind.  212; 

Simpson,  94  N.  C.  37 ;  s.  c.  55  Am.  Land  v.  Coffman,   50    Mo.  243 ;    Be 

Rep.  594 ;   Barrow  v.  Nashville  &c.  Camp  v.  Dobbins,  29  N.  J.  Eq.  36 ; 

Turnp.  Co.,  9  Humph.  (Tenn.)  304;  Bogardus  i;.  Trinity  Church,  4  Sand. 

Chambers  v.  St.  Louis,  29  Mo.  543,  Ch.  (N.  Y.)  633;  Farmers'  Loan  &c. 

576;    Silver  Lake  Bank  v.  North, -4  Co.  i;.  Curtis,  7  N.  Y.  466;  Blunt  -o. 

Johns.   Ch.   (N.   Y.)   370;    Baird    v.  Walker,   11  Wis.  334;   g.  c.  78  Am. 

Bank  of  Washington,  11  Serg.  &  R.  Dec.  709;  1  Wash.  Real  Prop.  76. 
(Pa.)  411,  418;   Whitman  Gold  &c.  »  Fairfax   v.    Hunter,    7    Cranch 

Mining  Co.  v.  Baker,  3  Nev.  386,  391 ;  (TJ.  S.),  603. 

Natoma  Water  &c.  Co.  v.  Clarkin,  14  "  Natoma Water  &c.  Co.  v.  Clarkin, 

Cal.  544 ;  Alexander  v.  Tolleston  Club,'  14  Cal.  544,  553 ;  reaffirmed  in  Hough 

110  111.  65 ;  Ragan  v.  McElroy,  98  Mo,  v.  Cook  County  Land  Co.,  73  111.  23 ; 

349;  Fritts  v.  Palmer,  132  U.  S.  282;  s.  c.  24  Am.  Rep.  230,  234. 
*  Ga.  Act  Feb.  28, 1877. 
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travention  of  the  statute.'  A  leading  exception  to  this  doctrine, 
or  rather  an  indefensible  violation  of  it,  is  found  in  cases  of 
devises  to  corpora,tions  which  are  prohibited  by  the  statute  of 
wills,  or  otherwise  by  the  statute  law.  Here  the  prevailing 
doctrine  is  that,  the  devise  being  void,  the  title  vests  in  the 
heirs  immediately  upon  the  death  of  the  ancestor,  and  they 
may  assert  their  title  as  against  the  corporation  in  any  proper 
judicial  proceeding.^ 

§  5796.  Rule  Enables  Corporations  to  Defend  against 
Trespassers.  —  The  foregoing  rule  enables  a  corporation, 
which  has  received  a  grant  of  land,  to  maintain  an  action 
against  a  trespasser  to  recover  possession  of  it;  and  the  tres- 
passer will  not  be  heard  to  question  the  title  of  the  corpora- 
tion on  the  ground  that  it  has  no  authority  to  take  the  lands.' 

§  6797.  And   to  Pass  a  Good  Title  to  its  Grantee.  —  The 

rule  also  operates  in  such  a  way  that,  although  the  State 
might,  in  a  direct  proceeding  for  that  purpose,  have  over- 
thrown the  title  of  the  corporation  and  escheated  the  property 
to  its  own  use,  —  yet,  not  having  done  so,  the  corporation 
may  in  the  mean  time  convey  an  indefeasible  title  to  another, 
of  whatever  estate  in  the  lands  had  been  conveyed  to  or  ac- 
quired by  it.* 

§  5798.  Power  to  Hold  and  Convey  Presumed.  —  This 
conclusion  is  sometimes  reached  by  resorting  to  the  aid  of  the 
presumption  of  right-acting,  which  applies  generally  in  respect 
of  the  exercise  of  corporate  powers;*  so  that  if  a  corporation 
is  authorized,  under  some  circumstances,  to  hold  and  convey 
real  estate,  it  will  be  presumed,  in  the  absence  of  evidence  to 
the  contrary,  that  the  real  estate  which  it  undertook  to  convey 
was  held  and   conveyed  under  those  circumstances  and   in 

'  American  Mortgage  Co.  v.  Ten-  *  Blunt  v.  Walker,  11  Wis.   334; 

nille,  87  Ga.  28 ;  s.  c.  13  S.  E.  Eep.  158.      s.  c.  78  Am.  Dec.  709 ;   Farmers'  &c. 
"  Ante,  §  6783.  Co.  v.  Curtis,  7  N.  Y.  466;  Shewalter 

'  Southern  Pac.  K.  Co.  v.  Orton,      v.  Pirner,  55  Mo.  218. 

6  Sawy.  (U.  S.)  157.  '  Ante,  §  5741. 
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pursuance  of  its  power.^  The  force  of  this  presumption  is 
such  that  where  a  corporation,  authorized  by  its  charter  to 
purchase  and  hold  real  estate  for  the  convenient  transaction 
of  its  business,  entered  into  an  executory  contract  of  purchase, 
by  which  it  agreed  to  make  payment  at  any  time  within  one 
hundred  years,  and  to  pay  taxes  and  interest  in  the  mean 
time,  taking  no  right  of  possession  until  payment  was  made, 
—  it  was  held  that,  in  the  absence  of  proof  to  the  contrary, 
the  court  must  infer  such  purchase  to  have  been  for  its 
legitimate  uses.^ 

§  5799.  And  cannot  be  Questioned  CoUateraUy. — Another 
way  of  expressing  the  same  doctrine  is  to  say  that,  whether  a 
corporation  has  violated  its  charter  or  exceeded  its  powers  in 
taking  a  conveyance  of  land,  will  not  be  inquired  into  collat- 
erally, in  an  action  between  private  parties  contesting  the  title 
to  the  land.'  This,  it  is  perceived,  is  merely  a  different  way 
of  stating  the  proposition  that  the  title  of  the  corporation  in 
such  a  case  can  be  questioned  only  by  the  State.  Under  the 
operation  of  this  principle,  where  property  wliich  a  corpora- 
tion, under  certain  circumstances,  is  authorized  by  its  charter  to 
acquire,  is  purchased  in  a  mode  or  for  a  purpose  not  author- 
ized, the  title  of  the  corporation  to  tlie  property  cannot  be 
defeated  by  a  party  who  is  a  stranger  to  the  agreement  by 
which  the  propertj'^  was  acquired,  and  who  is  not  injured  by 
the  transfer.*  And  so  when  a  corporation  was  authorized 
by  its  charter  to  purchase  real  estate  for  certain  purposes,  but 
for  no  other,  a  deed  executed  to  it,  by  one  having  capacity  to 
convey,  vested  title  in  the  corporation,  and  such  title  could  be 
assailed,  on  the  ground  that  the  purchase  was  ultra  vires,  only 

'  Farmers'  Loan  &c.  Oo.  v.  Curtis,      ver  Lake  Bank  v.  North,  4  Johns.  Oh. 

7  N.  Y.  466.  (N.  Y.)  370;  Baird  v.  Bank  of  Wash- 

2  Regents  &c.  v.  Detroit  &c.  Soc,  ington,  11  Serg.  &  R.  (Pa.)  411,  418; 

12  Mich.  138.  Banks  v.  Poitiaux,  3  Rand.  (Va.)  136 ; 

»  Shewalter  v.  Pirner,  55  Mo.  218 ;  s.  c.    15  Am.   Dec.   706 ;  Leazure  v. 

Ohamhers  v.  St.  Louis,  29  Mo.  543;  Hillegas,  7  Serg.  &  R.  (Pa.)  313,  319; 

Land  v.  Coftman,   £0   Mo.   243;  Mc-  Ang.  &  Ames  Corp.,  §  152. 

Indoe  t).  St.  Louis,  10  Mo.  575;  People  *  Ehrman   v.  Union  Central  Life 

V.  Mauran,  5  Denio  (N.  Y.),  389;  Sil-  Ins.  Co.,  35  Ohio  St.  324. 
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by  the  State,  or  by  a  stockholder,  but  not  by  the  grantor.* 
The  doctrine  on  this  subject  may  therefore  be  summed  up  in 
the  proposition  that  the  power  of  a  corporation  to  acquire  and 
hold  title  to  land,  cannot  be  questioned  by  any  party  except 
the  State,  where  it  has  the  power  to  hold  land  under  any  cir- 
cumstances OT  for  any  purpose;^  and  we  have  seen  that  it  has 
at  common  law  the  implied  power  to  hold  land  for  the  purposes 
of  its  creation.^ 

§  5800.  Cases  in  Which  the  Rule  does  not  Apply. — This 
principle  has  no  application  where  the  corporation  is  seeking 
the  aid  of  a  court  of  justice  to  enable  it  to  acquire  lands  which 
it  has  no  power  to  acquire  and  hold.  Here  the  principle  is, 
that  a  court  of  justice  will  not  aid  a  corporation  to  do  that 
which  is  impliedly  forbidden  by  its  charter,  or  by  the  law.* 
It  has,  for  instance,  no  application  to  a  case  where  a  suit  in 
equity  is  brought  to  compel  the  specific  performance  of  a  con- 
tract to  convey  land  to  a  railroad  company,  which  the  latter  has 
attempted  to  acquire,  not  for  any  purpose  connected  with  the 
building  and  operating  of  its  road,  but  merely  for  speculative 
purposes.  In  such  a  case  the  specific  performance  was  refused 
on  the  ground,  among  others,  that  the  company  had  no  power 
under  its  charter  to  take  and  hold  land  for  such  purposes.* 

§  6801.  Curing  the  Incapacity  of  the  Corporation  to 
Take.  —  Although  the  supposed  corporation  which  is  to  be 
the  recipient  of  the  devise  or  bequest  may  not  have  the  capa- 
city to  take  at  the  time  when  the  devise  or  bequest  is  created, 
yet  this  will  be  immaterial,  provided  it  becomes  legally  quali- 
fied to  take  before  the  happening  of  the  event  upon  which 
the  devise  or  bequest  is  to  become  vested.*     Thus,  although  a 

>  Hough  V.  Cook  County  Land  Co.,  73  111.  23 ;  «.  c.  24  Am.  Eep.  230. 
'  Hamsher  v.  Hamsher,   132  111.  »  Ante,  §  5770. 

273;  s.  c.  8  L.  E.  A.  556;  23  N.  E,  *  Case  v.  Kelly,  133  U.  S.  21. 

Rep.  1123;  Gilbert  v.  Hole,  2  S.  Dak.  '  Pacific  &c.  E.  Co.  v.  Seelcy,  45 

164;  «.  c.  49  N.  W.  Eep.  1;  Alexan-  Mo.  212,  220;  s.  c.  100  Am.  Dec.  369. 
der  V.  Tolleston  Club,   110   111.  65 ;  °  Plymouth   Soc.  v.  Hepburn,   57 

Hayward  v.  Davidson,  41  Ind.  212,  Hun  (N.  Y.),  161;  s.  c.  82  N.  Y.  St. 
214.  Eep.  943;  10  N.  Y.  Supp.  817. 
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bequest  to  an  unincorporated  religious  body  may  be  void,  by 
reason  of  its  incapacity  to  take  under  a  will,^  yet  if  it  iecomes 
incorporated  at  the  time  when  the  devise  is  to  vest  and  take 
effect,  that  will  be  sufficient.^  And  whichever  way  the  ques- 
tion is  viewed,  a  devise  is  contingent  upon  the  existence  of  a 
devisee  capable  of  taking  at  the  time  when  the  devise  is  to  vest. 
Thus,  a  devise  to  a  church  society,  which  is  to  take  effect  at 
the  death  of  the  testator's  wife,  of  land  to  be  used  as  a  parson- 
age, which  is  to  revert  to  the  heirs  at  law  when  it  shall  cease 
to  be  so  used,  is  contingent  upon  the  existence  of  a  devisee 
capable  of  taking  at  the  termination  of  the  life  estate  of  the 
wife;  but,  if  the  society  is  then  incorporated,  it  will  take, 
although  not  incorporated  at  the  death  of  the  testator.*  But 
where  the  view  is  taken  that  a  bequest  to  a  corporation  which 
has  no  power  to  take  under  the  statute  of  wills,  is  absolutely 
void  so  that  the  title  to  the  property  vests,  on  the  death  of  the 
testator,  immediately  in  his  heirs,*  then  it  follows  that  an  act 
of  the  legislature  passed  subsequently  to  his  death,  enlarging 
the  capacity  of  the  corporation  to  take,  will  not  enable  it  to 
take;  because,  prior  to  the  passage  of  the  act,  the  title  has 
vested  in  the  heirs,  and  it  is  not  competent  for  the  legislature 
to  divest  it.° 

§  5802.  Grants  to  Corporations  before  being    Organized. 

On  the  same  principle,  a  deed  of  conveyance  of  land  to  an 
intended  corporation,  before  its  organization,  will  take  effect 
upon  the  event  of  its  organization;  for  its  acceptance  of  the 
deed,  when  it  becomes  capable  of  accepting,  will  be  presumed;^ 
whereas,  onerous  contracts  made  by  promoters  will  not  bind  the 
future  corporation,  in  the  absence  of  an  affirmative  ratifica- 

>  Wilmoth  V.  Wilmoth,  34  "W.  Va.  »  Re  McGraw's  Estate,  111  N.  Y. 

426 ;  s.  c.  12  S.  E.  Eep.  731.  66 ;  s.  c.  19  N.  E.  Rep.  233 ;  2  L.  R.  A. 

'  Lougheed  u.  Dykeman's  Baptist  387;  affirmings.c.45Hun  (N.y.),354. 

Church,  58  Hun  (N.  Y.),  364;   s.  c.  "  Rotch's  Wharf  Co.  v.  Judd,  108 

35  N.  Y.  St.  Rep.  270;  12  N.  Y.  Supp.  Mass.  224.    Facts  from  which  the  ac- 

207.  ceptance  of  a  charter  will  be  presumed, 

°  Lougheed  v.  Dykeman's  Baptist  see  ante,  §§  60,  61 ;   Bank  of  United 

Church,  supra.  States  v.  Dandridge,  12  Wheat.  (U.  S.) 

'  Ante,  i  5783.  64,  71. 
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tion.'  Thus,  a  deed  of  land  to  a  corporation,  dated  after  its 
charter,  but  before  its  organization,  and  recorded  after  its 
organization,  though  before  the  institution  of  the  suit,  is  ad- 
missible as  evidence  of  title  in  the  corporation,  in  an  action  by 
it  for  a  trespass  upon  the  land.^  So,  after  letters-patent,  — 
another  expression  for  a  charter,  —  have  been  issued  by  the 
Governor,  as  required  by  the  law  of  Pennsylvania,  to  a  cor- 
poration, a  deed  of  eonveyance  to  the  company  will  vest  the 
estate  in  it,  although  the  corporation  has  not  been  organized 
by  the  election  of  its  officers.  The  assent  of  the  corporation 
to  the  grant  will  be  presumed.'  So,  where  a  purchase  is  made 
by  several  persons  representing  a  voluntary  association  of 
Christians,  for  the  common  benefit  of  all  the  persons  compos- 
ing the  association,  and  the  purchase-money  is  paid,  and  pos- 
session of  the  land  given,  equity  raises  a  promise  by  the 
vendor  to  make  a  title,  either  to  the  persons  making  the  pay- 
ment, or  to  the  corporation,  if  one  be  created.  In  such  case, 
the  vendor,  as  to  the  title,  becomes  a  trustee  for  the  purchasers; 
and,  they  being  the  mere  agents  of  the  voluntary  association, 
the  moment  the  association  is  incorporated  it  has  a  right  to  a 
conveyance  from  the  vendor.* 

§  6803.  Conveyances  to  Non-existent  and  de  Facto  Cor- 
porations. —  As  already  seen,^  there  must  be  two  parties  to  every 
contract,  and  to  every  deed  of  conveyance,  a  grantor  and  a 
grantee.  A  deed  to  a  person  having  no  existence  is  generally 
inoperative,  and  passes  no  present  title  from  the  grantor.*  If 
a  man  grant  his  estate  to  an  imaginary  person,  which  exists 
only  in  his  own  mind,  no  title  passes.  But  the  mere  fact 
that  a  corporation  has  been  irregularly  organized  will  not  ren- 
der invalid  the  title  to  land  which  has  been  derived  from  it  in 


'  Ante,  §  480,  et  seg. 
»  Botch's  Wharf  Co.  v.  Judd,  108  »  Ante,  §  5114. 

Mass.  224.  "  African     Methodist     Episcopal 

'  Eathbone  v.  Tioga   Nav.  Co.,  2      Church  v.  Conover,  27  N.  J.  Eq.  157; 
Watts  &  S.  (Pa.)  74.  Eussell  v.  Topping,  5  McLean  (U.  S.), 

*  African  M.  E.  Church  v.  Conover,      202 ;  Harriman  v.  Southam,  16  Ind. 
17N.  J.Eq.  157.  190. 
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good  faith.'  In  applying  this  principle  it  will  often  be  diffi- 
cult to  distinguish  between  a  non-existent,  or  imaginary,  and  a 
de  facto  corporation;^  but  the  distinction  is  said  to  be  that  if 
there  is  a  law  authorizing  the  organization  of  the  supposed 
corporation,  then,  whether  it  has  been  properly  organized  is 
a  question  of  fact,  and  a  party  contracting  with  it  is  estopped 
from  disputing  the  fact  that  it  has  been  properly  organized. 
But  where  there  is  no  law  authorizing  it  to  be  organized,  or  if 
the  statute  organizing  it  is  unconstitutional  and  void,  then  a 
contract  with  it  will  not  estop  the  party  making  it  from  dis- 
puting its  existence.'  If,  therefore,  the  owner  of  land  conveys 
the  same  to  a  de  facto  railroad  corporation  in  settlement  of 
his  subscription  to  its  capital  stock,  and  it  conveys  it  for  value 
to  an  innocent  purchaser,  the  original  grantor  cannot  main- 
tain ejectment  for  the  land,  against  such  innocent  purchaser, 
by  setting  up  that  the  corporation  was  in  fact  non-existent.* 
Nor  can  he  maintain  a  bill  in  equity  to  set  aside  such  convey- 
ance and  have  the  title  revested  in  him.^ 

§  5804.  Rescission  of  Conveyances  to  Corporations  not 
Empowered  to  Take.  —  An  attempt  to  rescind  a  conveyance 
or  an  agreement  to  convey  land  to  a  corporation,  on  the 
ground  that  it  has  no  capacity  to  take  and  hold  land,  or  on 
the  ground  that  it  is  non-existent  as  a  corporation,  will  goner- 
ally  be  met  by  the  principle  of  estoppel,  whichever  party  seeks 
the  rescission.     Thus,  if  the  corporation  is  the  vendor,  the 

'  Brown  v.  Phillipps,  16  Iowa,  210 ;  created  by  a  special  act  passed  by  the 

Snyder  ^.  Studebaker,  19  Ind.  462;  Legislature    of   Indiana   before    the 

8.  c.  81  Am.  Dec.  415.  present    constitution   of   that  State, 

'  Ante,  §  495,  et  seq.  under  which   such   corporation   can- 

'  Snyder  v.   Studebaker,   19   Ind.  not  be  created  by  a  special  act,  went 

462;  s.  c.  81  Am.  Dec.  415;  overruling  into  effect,  but  the  act  of  inoorpora- 

Harriman  v.  Southam,  16  Ind.  190,  tion  was  not  accepted,  and  no  organ- 

and  Evansville  &c.  E.  Oo.  v.  Evans-  ization  was  made  under  the  cliarter, 

ville,  15  Ind.  395.  until    after    such    constitution    was 

*  Snyder  v.  Studebaker,  19  Ind.  adopted.  The  corporation  afterwards 
462;  «.  c.  81  Am.  Dec.  415.  conveyed  the  lands  to  the  third  par- 

*  Brown  v.  Phillipps,  16  Iowa,  210.  ties.  It  was  held  that  a  bill  in  equity 
This  case  was  that  certain  lands  were  would  not  lie  to  set  aside  such  con- 
conveyed  to  a  railroad  corporation,  veyances  to  the  corporation. 
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vendee  cannot  set  up  its  want  of  capacity  to  take  and  hold  land 
as  a  defense  to  an  action  to  recover  the  purchase  price;  because, 
on  a  principle  already  seen,'  the  question  of  the  capacity  of 
the  corporation  is  merely  a  question  between  it  and  the  State.^ 
But  there  are  cases  proceeding  in  seeming  violation  of  this 
principle.  Thus,  where  a  man  had  given  a  bond  to  convey 
certain  salt  marsh  lauds  to  a  turnpike  company,  not  needed 
by  it  in  constructing  or  operating  its  road,  his  grantee  of  the 
same  lands  was  allowed  to  maintain  a  suit  to  cancel  the  bond 
as  a  cloud  upon  his  title,  although  his  deed  mentioned  the 
bond,  and  the  conveyance  was  made  to  him  subject  to  it.^  So, 
where  a  corporation  advanced  money  on  a  purchase  of  real 
estate  at  a  sale  on  execution,  and  then,  perceiving  that  by  its 
charter  it  could  not  hold  land,  relinquished  the  purchase  to  a 
third  person,  who  agreed  to  take  the  bid  and  repay  the  money, 
it  was  held  that  the  corporation  could  recover  from  such  per- 
son the  amount  advanced.* 

§  5805.  Kescission  on  the  Ground  of  Misuser. —  So,  it  is 

no  ground  for  the  rescission  of  a  contract  for  the  sale  of  land 
to  a  corporation,  upon  a  bill  in  equity  by  the  vendor,  that  the 
corporation  has  used  the  land  for  different  purposes  from  what 
it  was  authorized  to  use  real  estate  for  by  its  charter,' —  this 
misuser  being  likewise  a  question  with  which  the  State  alone 
is  concerned.  So,  where  a  corporation  brings  a  suit  in  equity 
for  the  purpose  of  restraining  one  who  has  conveyed  land  to 
it  from  violating  the  contract,  he  will  not  be  heard  to  set  up 
the  defense  that  the  purchase  was  ultra  vires,  —  as  where  the 
land  had  been  conveyed  to  a  railroad  company  for  the  purpose 
of  being  used  as  an  excursion  ground.^  When,  therefore,  land 
was  conveyed  to  a  corporation  with  the  declared  purpose  of 

'  Ante,  i  5795.  °  Barrow  v.  Nashville  &c.  Turnp. 

•  MissouriValleyLandCo.o. Bush-  Co.,  9  Humph.  (Tenn.)  304;  Hamil- 
nell,  11  Neb.  192.  But  see  Eussell  t>.  ton  v.  Annapolis  E.  Co.,  1  Md.  Oh. 
Topping,  5  McLean  (U.  S.),  194.  Dec.  107. 

'  Coleman i;.  San  Rafael  &c.  Turnp.  '  Shelby  v.  Chicago  &c.  E.  Co.,  143 

Co.,  49  Cal.  517.  111.  385;  «.  c.  32  N.  E.  Eep.  438;  af- 

*  Crutcheri).  Nashville  Bridge  Co.,  firming  «.  c.  42  111.  App.  339.  But 
8  Humph.  (Tenn.)  403.  compare  ante,  §  5800. 
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establishing  a  gate  and  toll-house  thereon,  and  the  vendor  sold 
it  for  that  purpose  alone,  and  the  corporation  afterwards  aban- 
doned that  purpose  and  rented  the  land  to  a  blacksmith,  —  in 
the  absence  of  any  condition  in  the  deed  restricting  the  pur- 
pose for  which  the  grantee  might  use  the  land,  it  was  held 
that  a  court  of  chancery  would  not  rescind  the  conveyance.* 

§  5806.  Bescisslon  on  Ground  that  Grantee  Corporation  is 
Non-existent.  —  So,  one  who  has  conveyed  land  tb  a  corpo- 
ration will  not,  especially  after  the  corporation  has  conveyed 
it  to  a  second  purchaser  for  value,  be  allowed  to  recover  pos- 
session of  the  land  on  the  ground  that  the  corporation  was 
non-existent,  provided  it  was  a  corporation  de  facto,  that  is,  such 
a  corporation  as  might  have  been  properly  organized  under 
some  existing  law."  Nor,  in  such  a  case,  can  the  vendor  main- 
tain a  suit  in  equity  to  cancel  the  eomveyance  and  revest  the 
title  in  himself,  there  being  no  equity  in  such  a  bill.*  The 
estoppel  works  against  the  corporation,  as  well  as  for  it.  It 
will  not,  for  example,  be  permitted  to  repudiate  a  purchase,  as 
not  falling  within  the  scope  of  its  charter,  where  the  mass  of 
the  property  so  purchased  does  fall  within  the  general  scope 
of  the  charter,  and  the  only  objection  is  that  some  articles  ap- 
parently unnecessary  are  inGluded.* 

§  5807.  Statutory  Liimitations  upon  the  Amount  of  Liand 
Which  may  he  Held.  —  Where  there  is  a  limitation  in  the 
charter  or  other  governing  statute  of  the  corporation  as  to  the 
amount  of  land  which  it  may  hold,  and  land  is  conveyed  or 
devised  to  it  in  excess  of  that  limit,  will  the  conveyance  be 
void,  or  will  the  question  be  one  which  the  State  alone  can 
raise?  This  question,  as  we  have  already  seen  when  dealing 
with  the  subject  of  devises,^  has  been  answered  in  two  ways. 
In  respect  of  land  acquired  by  a  corporation  other  than  by 
devise,  the  books  seem  to  answer  it  in  but  one  way,  by  hold- 

'  Barrow  v.  Nashville  &c.  Tump.  '  Brown  v.  Phillipps,  16  Iowa,  210. 

Co.,  9  Humpli.  (Tenn.)  304.  *  Moss  v.  Averell,  10  N.  Y.  449. 

»  Snyder  v,    Studebaker,  19  Ind.  '  Ante,  §  5782,  et  leq, 

462;  «.  c.  81  Am.  Dec.  415. 
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ing  that  the  right  of  the  corporation  to  hold  lands  in  excess  of 
the  statutory  limit  can  be  questioned  by  no  one  except  the 
State.*  A  trespasser  will  not  be  allowed  for  this  reason  to 
trespass  upon  any  portion  of  such  land.* 

§  5808.  Taking  in  the  Name  of  Another  as  Trustee.  —  Let 

us  suppose  now  that  there  is  an  entire  want  of  power  in  a 
•corporation  to  acquire  and  hold  real  estate  in  a  particular 
instance,  or  a  statutory  prohibition  against  it,  —  can  the  cor- 
poration acquire  such  power,  or  evade  the  statute,  by  taking 
and  holding  the  title  in  the  name  of  a  trustee  to  its  use?  By 
a  disgraceful  line  of  decisions,  the  English  courts  allowed  the 
statutes  of  wills  to  be  evaded  in  this  way.^  This  was  accom- 
plished by  resorting  to  a  device  in  use  long  before  the  statute 
of  wills,  whereby  lands  were  conveyed  to  feoffees  to  the  use  of 
the  feoffors  of  the  will,  under  which  the  feoffor  declared  by  his 
will  the  uses  upon  which  the  feoffees  should  hold  the  prop- 
erty. The  refinements  which  disgraced  the  jurisprudence  of 
those  days  drew  a  distinction  between  the  property  itself  and 
the  use  or  trust  of  the  property,  making  the  latter  a  distinct 
interest  from  the  land  and  collateral  to  it,  and  holding  that 
the  statute  of  wills  extended  no  further  than  to  disable  the 


1  Eamsher  v.  Hamsher,  132  HI.  "  any  religious,  educational,  literary, 

273 ;  8.  c.  23  N.  E.  Rep.  1123.  scientific,   tenevolent,  or    charitable 

'  Whitman   Gold    Mining  Co.  v.  corporation,  or  corporation  organized 

Barker,    3   Nev.   386.    Statutes    are  for  hospital,  infirmary,  or  other  than 

being  continually  enacted,  changing  business  purposes,  may  take  and  hold 

■and  generally  enlarging  the  power  of  property    not    exceeding    in    value 

corporations  to  hold  land.    Thus,  a  $2,000,000  or  the  yearly  income  de- 

atatute  of  Pennsylvania  enacts  that  rived  from  which  shall   not  exceed 

"  any  literary,  religious,  charitable,  or  $100,000,  notwithstanding  the  provi- 

beneflcial  society,  congregation,  or  cor-  sions  of  any  special  or  general  act 

poration,  having  capacity  to  take  and  heretofore  passed,  or    certificate   of 

hold  real  and  personal  estate  within  incorporation  affecting  such  corpora- 

this  Commonwealth,  may  acquire  and  tions."    Gen.  Stats.  N.  Y.  1889,  ch. 

hold  the  same  to  the  extent  in  the  ag-  191,  p.  57. 

gregate  of  the  clear  yearly  value  of  •  See,  in  confirmation  of  this  state- 

$30,000,  and    to  no  greater  extent,  ment,  the  opinion  of  Chancellor  Jones, 

without  an  express  legislative  sane-  in  McOartee  i;.  Orphan  Asylum  Soc, 

tion."    Pa.  Laws  1889,  No.  40,  p.  42.  9  Cow.  (N.  Y.)  437,  as  condensed  in 

So  a  New  York  statute  enacts  that  18  Am.  Dec.  518. 
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testator  from  conveying  the  land  directly  to  the  corporation^ 
but  did  not  disable  him  from  conveying  it  to  a  feoffee  or  trus- 
tee upon  a  trust  for  the  corporation,  —  thus  defeating  the 
statute  and  enabling  the  corporation  to  hold  by  a  trustee- 
in  direct  violation  of  its  policy  and  purposes.^  In  our  day 
courts  pay  more  deference  to  acts  of  the  legislature;  and  what 
the  legislature  has  prohibited  from  being  done  directly,  the- 
courts  will  not  allow  to  be  accomplished  indirectly.  If  the 
legislature  has  limited  the  amount  of  land  which  a  corpora- 
tion may  hold,  or  the  purposes  for  which  it  may  hold  it,  the- 
courts  will  not  allow  the  statute  to  be  evaded  by  the  corpora- 
tion resorting  to  the  simple  device  of  thrusting  a  trustee- 
between  itself  and  the  law."  Thus,  where  the  power  of  a  rail- 
road company  was  limited  by  its  governing  statute  to  acquir- 
ing and  holding  land  for  its  right  of  way,  depot  buildings,, 
etc.,  it  was  held  that  it  could  not  sue  to  recover  lands  con- 
veyed to  a  third  person,  in  trust  for  it,  to  be  used  for  pur- 
pose's not  authorized  by  its  act  of  incorporation.*  So,  wlier& 
an  act  of  Congress^  limited  the  amount  of  real  estate  which 
could  be  held  by  any  religious  corporation  in  a  Territory  of 
the  United  States,  and  forfeited  to  the  use  of  the  United 
States  real  estate  held  contrary  thereto  (which  was  a  valid 
exercise  of  congressional  power),  it  was  held  that  the  pro- 
hibition could  not  be  evaded  by  putting  the  property  of  a. 
corporation  into  the  hands  of  trustees.^ 

§  6809.  Power    of   Educational   Corporations  to    Hold. — 

The  English  statutes  of  mortmain  not  being  in  force  in  this- 

'  See  Oo.  Litt.  272;  Clere's  Case,      by  profits  to  arise  from  the  sale,  is 

6  Coke  Eep.  18;  1  Saund.  Uses,  72.         not  such  a  violation  of  2  Utah  Comp. 

2  Coleman  v.  San  Eafael  Tump.  Laws  1888,  p.  4,  §  6,  prohibiting  cor- 

Co.,   49  Cal.   517;   Cox  v.  Gould,  4  porations  from  entering  into  the  buy- 

Blatchf.  (U.  S.)  341.  ing  and  selling  of   real  estate  as  a. 

'  Case  V.  Kelly,  133  U.  S.  21.  business,  as  to  forfeit  its  property  and. 

*  Eev.  Stat.  U.  S.,  §  1890.  enable  one  of  such  stockholders   in. 

'  Church  of  Jesus  Christ  v.  United  -whom,  the  title  -was  placed  as  trustee 

States,  136  U.S.I.    That  a  purchase  to  appropriate  the  property  to  his  owa 

of  real  property  by  a  syndicate  of  the  use, — was  held  in  Fisk  v.  Patton,  7 

stockholders  of  a  corporation,  for  the  Utah  399;  s.  c.  27  Pac.  Eep.  1. 
purpose  of  paying  o£E  its  indebtedness 
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country,  except  as  already  stated,*  it  follows  that,  iu  the 
absence  of  other  statutory  restraint,  a  corporation  aggregate, 
•created  for  educational  purposes,  may  take  and  hold  laud  in 
trust  for  those  purposes.'' 

§  6810.  Power   of  Keligious  Corporations  to  Hold.  —  The 

lEnglish  statutes  of  mortmain  not  being  in  force  in  this  coun- 
try except  as  already  seen,'  it  follows  that,  unless  otherwise 
lestrained,  a  corporation  formed  for  religious  purposes  may 
take  and  hold  land  as  a  trustee  for  pious  uses.*  The  only  limi- 
tation not  statutory  is  found  in  the  general  principle  already 


^  Ante, 
'  Phillips  Academy  v.  King,  12 
IMass.  546.  Thus,  the  regents  of  the 
University  of  Michigan  have  power  to 
take,  hold,  and  convey  real  estate,  for 
any  purpose  clearly  tending  to  pro- 
mote the  interests  of  the  university, 
-or  in  any  way  to  further  the  public 
•objects  for  which  the  corporation  was 
-created.  Regents  &c.  v.  Detroit  &c. 
Soc,  12  Mich.  138.  But  the  title  to 
lands  reserved  by  Congress  "  for  the 
use  and  support  of  a  State  university" 
is,  in  so  far  as  those  lands  lie  within 
"the  State  of  Minnesota,  in  the  State, 
and  not  in  the  regents  of  the  State 
xiniversity.  Moreover  all  the  prop- 
•erty,  real  or  personal,  acquired  by  the 
resents,  with  the  fund  placed  at  their 
■disposal,  belongs  to  the  State;  the 
■corporation  being  a  mere  trustee  or 
agent,  with,  specified  and  limited 
powers,  to  be  used  in  a  particular 
manner,  for  a  certain  end.  Regents 
■&C.  V.  Hart,  7  Minn.  61.  Power  of 
Nashville  University  to  enter  land  un- 
•der  a  statute,  authorizing  entries  by 
"any  person  or  persons":  States;, 
lifashville  University,  4  Humph. 
<Tenn.)  157.  Power  of  CorvalUs  Col- 
iege  to  take  title  to  a  farm  paid  for  by 
subscription,  stated  to  be  for  the  pur- 
pose of  purchasing   am   agricultural 


§  5771. 

farm  for  it,  and  to  convey  the  same  to 
the  regents  of  the  State  Agricultural 
College,  which  is  a  corporation  and 
capable  of  taking  and  holding  title  to 
the  same,  upon  the  college  discontin- 
uing the  teaching  of  agriculture: 
Liggett  V.  Ladd,  23  Or.  26 ;  s.  c.  31  Pac. 
Rep.  81.  Statutory  limitations  upon 
the  value  of  real  and  personal  prop- 
erty which  may  be  held  by  Cornell 
University,  and  effect  of  a  devise  to 
the  university  in  excess  of  such  value, 
and  mode  of  ascertaining  such  value : 
Re  McGraw's  Estate,  111  N.  Y.  66; 
s.  c.  19  N.  B.  Rep.  233 ;  2  L.  R.  A.  387 ; 
followed  in  Cornell  University  v. 
Fiske,  136  U.  S.  152.  Construction  of 
the  act  of  Congress  of  1862,  granting 
to  each  of  the  States  public  lands 
with  certain  conditions  to  which 
the  State  or  States  were  required  to 
assent,  one  of  which  was  that  all 
moneys  derived  from  the  sale  of  the 
lands  or  land  scrip  should  be  invested 
by  the  State  in  certain  stocks,  the 
capital  to  constitute  a  perpetual  fund, 
and  the  interest  to  be  appropriated  to 
the  endowment  and  maintenance  of 
at  least  one  college,  etc.    IMd. 

'  Ante,  §  5771. 

*  Phillips    Academy    v.    King,    12 
Mass.  546. 
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adverted  to,*  that  a  corporation  cannot  be  seised  of  land  in 
trust  for  purposes  foreign  to  its  institution.^ 

§  5811.  Power  of  Turnpike  and  Plank-road  Companies  to 
Hold.  —  Where  a  turnpike  company  is  authorized,  under  its 
governing  statute,  to  hold  such  real  estate  as  its  purposes  may 
require,  it  cannot  acquire  title  to  a  tract  of  salt  marsh  swamp 
land  lying  adjacent  to  its  road, not  necessary  for  its  right  of  way^ 
or  for  maintaining  and  operating  its  road;  and  it  has  been 
held  that  a  bond  to  convey  such  property  to  such  a  corpora- 
tion is  void;  and  that  a  grantee  of  the  obligor  in  such  a  bond 
may  maintain  an  action  to  cancel  the  bond  as  a  cloud  upon 
his  title,  although  his  deed  was  made  and  accepted  subject  to 
the  bond.*  A  planh-road  company,  which  is  organized  and  has 
acquired  a  right  of  way  under  the  general  statutes  of  New 
York  respecting  such  companies,  has  a  mere  easement  in  the 
laud  over  which  it  has  procured  the  right  of  way.  The  fee 
remains  in  the  former  owners  of  the  land.*  The  rule  being 
that  a  corporation  authorized  to  take  and  hold  land  for  the 
purposes  of  its  creation,  may  take  a  grant  of  land  in  fee^  it 
follows  that  a  turnpike  corporation  takes  such  a  title  hy  deed 
as  will  enable  it  to  convey  the  fee-simple  prior  to  its  dissolu- 
tion.^ Nor  does  it  take  it  with  any  implied  condition  of  re- 
verter in  case  it  ceases  to  use  it  for  the  purpose  of  maintaining^ 
and  operating  its  road.'  But  the  rule  is  different  where  it 
acquires  a  right  of  way  by  condemnation^ 

§  5812.  Power  of  Canal  Companies  to  Hold. — The  foregoing 
principles  do  not  restrain  a  canal  company  from  purchasing  and 

»  AnU,  §  5772. 

'  JackBon   v.    Hartwell,  8  Johns^  of  the  turnpike  company  to  acquire 

(N.  Y.)  422.  the  land  to  be  determined  between  it 

»  Coleman  v.  San  Rafael  &c.  Turnp.  and  the  State.    Post,  §  6033. 
Co.,  49  Cal.  517.    This  case  was  badly  *  People  v.    Lawrence,    54   Barb, 

decided   on   principle,    because   the  (N.  Y.)  589;  onte,  §  5791. 
principle  of  estoppel,  binding  both  '  Ante,  §  5791. 

the  obligor  in   the    bond    and   his  '  People     v.    Mauran,    5    Denio 

privies,  would  prevent  him  from  re-  (N.  Y.),  889,  401. 
Bcinding  the  contract  (post,  §  6015),—         '  Heath  v.  Barmore,  50  N.  Y.  302. 
'would  leave  the  question  of  the  power  *  Ante,  §  5627. 
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holding  land  not  intended  as  a  mere  passage  for  its  canal,  but 
allows  a  reasonable  discretion  to  it  in  respect  of  what  lands  it  may 
purchase  and  hold.  When,  therefore,  the  canal  passed  through  the 
dwelling-house  of  a  land-owner,  destroying  the  same,  the  canal  com- 
pany might  acquire  its  right  of  way  by  purchasing  from  the  land- 
owner an  excess  of  land  over  what  was  necessary  "for  the  mere 
thread  of  its  canal." ' 

§  5813.  Titles  of  British  Eleemosynary  Corporations  not 
Affected  by  the  Revolution. — The  sixth  article  of  the  treaty 
of  1783  between  Great  Britain  and  the  United  States  pro- 
tected the  title  to  lands  in  the  United  States,  of  proprie- 
tors, whose  titles  otherwise  might  have  been  liable  to  forfeiture 
by  escheat,  by  reason  of  their  alienagey  or  to  confiscation  jure 
belli,  not  only  in  respect  of  natural  persons,*  but  also  in  re- 
spect of  corporations.'  A  treaty  made  between  the  United 
States  and  a  foreign  country  being,  under  the  constitution, 
"  the  supreme  law  of  the  land,"  it  followed  that  a  State  law 
granting  the  lands  of  such  a  British  corporation  to  the  re- 
spective towns  in  which  the  lands  lie,  was  void,  and  no  title 
could  be  acquired  under  it.*  Incidentally,  the  court  adjudged 
that  the  capacity  of  private  individuals  (British  subjects),  or 
of  corporations,  created  by  the  Crown,  in  this  country  or  in 
Great  Britain,  to  hold  lands  or  other  property  in  this  country, 
was  not  affected  by  the  Revolution;  and  that,  while  the  courts 
in  this  country  will  interfere  to  prevent  an  abuse  of  the  trusts 
confided  to  British  corporations,  holding  lands  here  to  char- 
itable uses,  and  will  aid  in  enforcing  the  due  execution  of  the 
trusts, — yet  neither  those  courts,  nor  the  legislatures  of  the 

'  Spear   v.    Crawford,    14   Wend,  person  or  persons,  for,  or  by  reason 

(N.  Y.)  20;  8.  c.  28  Am.  Dec.  513.  of,  the  part  which   he  or  they  may 

'  Orrc.  Hodgson,  4  Wheat.  (U.S.)  have  taken  in  the  present  war,"— was 

453.  held  large  enough  to  include  corpora- 

"  Society  for  the  Propagation  of  tions,  and  the  language,  being  free 

the  Gospel  v.  New  Haven,  8  Wheat,  from  ambiguity,  left  no  room  for  con- 

(tr.  S.)  464,  489.     The  language   of  struction.    Ibid. 

the  article  "  that  there  shall  be  no  *  Society  for  the   Propagation  of 

future   confiscations  made,  nor  any  the  Gospel  v.  New  Haven,  8  Wheat, 

prosecutions  commenced,  against  any  (U.  S.)  464, 
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States  within  which  the  lands  lie,  can  adjudge  a  forfeiture  of 
the  franchises  of  a  foreign  corporation  or  of  its  property.^ 

§  5S14.  Bankiug-  Companies. — The  principles  stated  in 
this  chapter  are  liberally  applied  in  favor  of  banking  corpora- 
tions, so  as  to  enable  them  to  lake  mortgages  of  land  as 
security  for  their  loans,  to  enforce  the  foreclosure  of  such 
mortgages,  and,  if  necessary  to  protect  their  rights,  to  be- 
come the  purchasers  at  the  foreclosure  sale.  Presumptions  are 
indulged  in  favor  of  the  title  of  a  bank  to  lands  fairly  ac- 
quired, where  it  has  power  to  acquire  land  in  "  satisfaction  of 
its  debts."*  The  principle,  already  considered,*  which  pre- 
cludes a  corporation,  incapable  of  taking  title  to  land  by  direct 
conveyance  or  devise  to  it,  from  taking  and  holding  such 
title  by  means  of  a  trustee,  does  not  extend  so  far  as  to  prevent 
a  banking  corporation  from  having  a  mortgage  made  to  its 
officers  in  their  own  names,  upon  their  promise  to  enforce  the 
security  for  the  benefit  of  the  bank;*  and  it  has  been  held  that 
a  purchase  of  lands  by  a  bank  cashier,  for  the  benefit  of  his 
bank,  is  not  necessarily  invalid  because  the  bank,  by  its 
charter,  is  disabled  from  purchasing  lands.^  And,  in  general, 
the  right  of  such  a  corporation  so  to  acquire  and  hold  land  is 
one  against  which  the  sovereign  alone  can  object.* 

§  5815.  Conveyances  to  Corporations  upon  Conditions 
Subsequent. — Conveyances  of  land  are  frequently  made  to 
corporations  upon  certain  trusts,  or  to  be  used  for  certain 
purposes,  the  grantor  reserving,  as  a  security  for  the  perform- 
ance of  the  trusts,  or  for  the  undertaking  of  the  corporation 
to  use  the  land  for  the  purposes  named,  the  right  to  re-enter, 

^  Society  for  the  Propagation  of  the  'White   v.  Lester,  4  Abb.    App. 

Gospelt).  NewHaven,  8Wheat.(U.S.)  Dec.   (N.  Y.)  585. 
464.  "  National  Bank  v.  Matthews,  98 

2  Chautauque  Co.  Bank  v.  Bisiey,  U.  S.  621,  628;  Banks  tJ.  Poitiaux,  3 

119  N.  Y.  369;  s.  c.  75  Am.  Dec.  347.  Band.  (Va.)  136;  s.  c.  15  Am.   Dec. 

=  Ante,  §  5808.  706.   Compare    Gold    Mining  Co.  v. 

*  Apperson    v.    Exchange    Bank  National  Bank,  96  U.  S.  640. 
(Ky.),   10  Ky.  L.  Rep.  943;  i.  c.  10 
S.  W.  Eep.  801. 
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by  himself  or  by  his  heirs.  Where  a  deed  conveys  land  upon 
■condition  that  it  shall  be  used  in  a  certain  way,  or  for  certain 
purposes,  in  default  of  which  the  estate  conveyed  shall  revert 
to  the  grantor  or  his  heirs,  the  condition  is  called,  in  legal 
phraseology,  a  condition  subsequent.  The  distinction  between  a 
<:ondUion precedent  and  a  condition  subsequent  is  that  a  condition 
precedent  is  one  which  must  be  performed  before  the  estate 
passes  and  vests  in  the  grantee  at  all;  whereas  a  condition 
subsequent  is  one  which,  if  not  performed,  the  estate  will 
revert  to  the  grantor,  or  his  heirs.^  Courts  do  not  favor  con- 
ditions which  result  in  the  forfeiture  of  an  estate,  and  courts 
of  equity  frequently  relieve  against  forfeitures  produced  by 
such  conditions;  and  a  tendency  is  hence  discovered  to  hold 
that  clauses  in  deeds  imposing  the  performance  of  future 
•acts  upon  the  grantee  as  a  part  of  the  consideration  of  the 
grant,  are  not  conditions  at  all,  but  collateral  obligations.^ 
Where  the  language  of  the  deed  makes  the  intention  of  the 
parties  plain  and  clear,  the  courts  have  no  other  office  to  per- 
form than  to  give  effect  to  that  intention.'  It  ought  to  be 
added  that,  where  the  condition  subsequent  is  the  paj-ment  of 
money  or  the  performance  of  some  act  in  favor  of  the  grantor, 
involving  a  benefit  which  accrues  to  his  estate  upon  his  death, 
the  fact  that  the  obligation  is  embodied  in  the  form  of  a  con- 
dition subsequent  in  the  deed,  does  not  exclude  the  remedy  of 
the  personal  representative  of  the  deceased  grantor,  by  action, 

'  In  St.  Louis  V.  Wiggins  Ferry  Co.,  action,  or  of  forfeiting  his  title ;  or  in 

15  Mo.  App.  227,   234,  Lewis,  P.  J.,  some  cases  it  may  have  either  effect, 

states   the    distinction    thus:    "We  as  stated  in  Weinreich  t;.  Weinreich, 

must  here  discriminate  between  con-  18  Mo.  App.  364. 

■ditions  precedent  and  undertakings  ^  Platte.  Piatt,  42  Conn.  830,  347; 

which  may  constitute   an  executed  Eistey  v.  McNiece,  71  Ind.  434 ;  Mar- 

•consideration.    Without    a  perform-  tin  i;.  Martin,  131  Mass.  547.     See  also 

ance  of  the  first,  no  title  passes.    Fail-  Jones  t;.  Railroad  Co.,  14  W.  Ya.  514; 

Tire  to  perform  the  second  may  subject  Parker  v.  Parker,  123  Mass.  584 ;  Stil- 

the  delinquent  to  an  action,  but  will  well  v.  St.  Louis  &c.  E.  Co.,  39  Mo. 

have  no  effect  upon  the  title  already  App.  221;  Morrill  v.  Bailroad  Co.,  96 

passed."    But  this  is  not  accurate;  Mo.  174;  Laberee  ».  Carleton,  53  Me. 

becavise  the  failure  to  perform  a  con-  211. 

dition  subsequent  may  have  the  effect  ^  Weinreich  v.  Weinreich,  18  Mo. 

either  of  subjecting  the  grantee  to  an  App.  364,  370. 
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in  those  States  where  the  law  of  procedure  is  such  that  a  right 
of  action  accrues  to  a  third  party  upon  a  contract  made  not 
with  him,  but  with  a  third  party,  for  his  benefit.* 

§  5816.  Illustrations  of  Conveyances  npon  Conditions  Sub- 
sequent.—  Perhaps  the  simplest  illustration  of  a  conveyance  made 
upon  a  condition  subsequent,  which  could  be  given,  would  be  that 
of  a  deed  conveying  land  upon  the  express  condition  that  the  gran- 
tee shall,  within  a  specified  time,  build  a  ho^ise  of  a  certain  descrip- 
tion thereon,  under  penalty  of  a  forfeiture  of  the  estate  conveyed.* 
A  deed  to  a  grantee,  in  trust  for  a  railroad  company,  upon  the  con- 
dition that  if  the  railroad  company  "  shall  not  construct  said  railroad 
through  said  tract,  or  if,  when  constructed,  they  shall  not  establish 
a  freight  or  passenger  station  upon  said  tract,  then  the  conveyance 
shall  be  null  and  void,  but  otherwise  to  remain  in  full  force  and 
effect,"  —  is  likewise  a  conveyance  upon  a  condition  subsequent. 
Where  a  land-owner  granted  land  to  a  railroad  company  for  its  right 
of  way,  in  consideration  of  $50,  and  for  the  further  consideration 
that  the  railroad  company  should  erect  and  maintain  a  crossing  for 
wagons  under  the  railroad  where  it  passed  through  the  farm,  —  it 
was  held  that  the  language  of  the  deed,  although  using  the  words 
"  on  condition,"  did  not  create  a  conditional  estate,  but  that  the 
deed  was  to  be  construed  as  reserving  an  easement  to  the  grantor;  so 
that  where  the  railroad  property  passed,  under  a  sale  foreclosing  a 
mortgage,  to  another  railroad  company,  the  latter  was  liable  in  an 
action  for  damages  for  obstructing  the  easement;  and  this  right  of 

*  Weinreich  v.  Weinreich,  supra,  recently,  the  doctrine  has  been  laid 

In  Missouri  and  many  other  States,  down  that  where  a  grantee  accepts 

the  rule  is  that  a  party  for  whose  a  deed  poll  containing  a   statement 

benefit  a  stipulation  in  a  simple  con-  that  the  land  conveyed  is  subject  to  a. 

tract  is  made,  may  maintain  an  action  mortgage,  which  the  grantee  assumes 

upon  such    stipulation    in  his    own  and  agrees  to  pay,  a  promise  by  the 

name.    Bank  v.  Benoist,  10  Mo.  519 ;  grantee  for  the  benefit  of  the  mort- 

Bobbins  v.  Ayres,  10  Mo.  538;  «.  c.  47  gagor  is  implied  therefrom,  and  the 

Am.  Dec.  125;  Meyer  v.  Lowell,  44  grantee  thereby  becomes  personally 

Mo.  328;  Flanagan  v.  Hutchinson,  47  liable  to  the  mortgagee  for  the  mort- 

Mo.237.    This  rule  has  been  extended  gage  debt.    Hein  d.  Vogel,  69  Mo.  529 ; 

to  covenants  in  deeds  made  for  the  benefit  Fitzgerald    v.  Barker,    70   Mo.  685  j 

of  third  persons,  and  the  old  rule  that  Klein  v.  Isaacs,  8  Mo.  App.  568. 
no  one  but  a  covenantee  can  sue  on  "  O'Brien  v.  Wagner,  94  Mo.  93; 

such  a  covenant  has  been  repudiated,  j.  c.  4  Am.  St.  Bep.  362. 
Eogers  v.  Goswell,  61  Mo.  466.    More 
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easement  was  held  to  pass  to  and  accrue  to  the  benefit  and  enjoy- 
ment of  the  dominant  estate,  as  an  easement  running  with  the  land 
and  appertaining  to  it,  though  not  mentioned  in  the  conveyance  to 
such  purchaser;  so  that  this  right  of  action  for  destroying  the  ease- 
ment vested  in  each  subsequent  predecessor  of  the  land  from  the 
original  grantor  of  the  precedent  railroad  company.*  Where  a 
land-owner  made  a  deed  to  a  railroad  company,  granting  land  to  be 
used  for  its  right  of  way,  reciting  that  the  grant  was  made  to  the 
grantee,  its  successors  and  assigns,  in  consideration  of  the  benefits 
and  advantages  arising  from  the  location,  construction,  and  opera- 
tion of  the  railroad,  and  of  the  sum  of  one  dollar,  and  that  "  this 
agreement  is  made  for  the  location,  construction,  and  maintenance 
of  said  railroad,  and  for  that  use  and  purpose  only,  and  this  license 
to  operate  in  perpetuity,  if  said  railroad  company,  its  successors 
and  assigns,  shall  continue  to  maintain  and  operate  their  railroad, 
and  to  cease  with  the  nen-use  of  the  same  for  such  purpose,"  —  it 
was  held  that,  on  the  principle  that  such  conditions  are  to  be  con- 
strued most  favorably  to  the  grantee  so  as  to  preserve  his  estate,  this 
condition  would  not  be  held  to  mean  that  the  road  should  be  built 
over  the  entire  charter  route  of  the  grantee,  and  that  the  failure  so 
to  build  it  would  not  work  a  forfeiture  of  its  right  of  way  thus 
granted.*  The  same  principle  of  construction  controlled  the  decision, 
of  a  case  where  a  deed  of  land  "for  church  purposes"  contained  a 
condition  that,  if  the  seats  of  any  church  thereon  should  be  rented 
or  sold,  the  land  should  revert  to  the  grantor,  or  his  heirs.  Thereafter 
the  land,  with  the  church  erected  thereon,  was  sold  by  judicial  pro- 
ceedings to  pay  debts  of  the  church.  It  was  held  that  this  was 
not  a  breach  of  the  condition.' 

^  Stilwell  V,  St.  Louis  &c.  R.  Co.,  principal  of  the  legacies  and  the  un- 

39  Mo.  App.  221,  Bombauer,  P.  J.,  expended  interest  received  should  be 

dissenting.  divided  pro  rata  among  the  residuary 

*  Morrill  ».  "Wabash  &o.  B.  Co.,  98  legatees.    In  the  particular  case  the 

Mo.  174.  date  at  which  the  public  testimony 

'  Woodworth  v.  Payne,  74  N.  Y.  against    slavery   and   intemperance- 

196;  «.  c.  30  Am.  Bep.  298.    It  has  ceased  was  fixed  by  a  referee,  and  the 

been  held  that  where  legacies  to  a  re-  court  saw  no  occasion  to  disturb  hi* 

ligious  corporation  consist  of  annual  finding.    Be  Orthodox  &c.  Church,  6- 

payments  to  be  made  to  the  trustees  Abb.  N.  Cas.  (N.  Y.)   398.    Where- 

so  long  as  the  church  shall  hear  testir  certain  lands  conveyed  to  the  corpora- 

mony  against  slavery  and  intemperance,  tion  for  so  long  as  they  should  be  used 

■when  such  public  testimony  ceases  for  educational  purposes,  were  sold, 

the  right  to  the  legacy  ceases,  aud  the  and  other  lands  were  purchased  and^ 
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§  3817.  Forfeiture  of  the  Estate  for  Non-performance  of 
■Conditions  Subsequent.  —  The  non-performance  of  a  condition 
-subsequent  does  not,  of  itself,  divest  the  title  of  the  grantee 
And  re-invest  it  in  the  grantor,  but  affirmative  action  on  the 
part  of  the  grantor  is  required.  He  must  enter,  or  do  some 
-act  equivalent  to  an  entry,  until  which  he  will  be  deemed  to 
-have  waived  performance  of  the  condition  on  the  part  of  the 
^grantee.^  But  if  the  grantor  is  himself  in  possession  of  the 
premises  when  the  breach  of  the  condition  arises,  this  rule 
■does  not  apply,  but  the  estate  is  deemed  to  re-vest  in  him  at 
pnce  without  any  formal  act  on  his  part;  and  he  will  be  pre- 
sumed, after  the  breach,  to  hold  it  for  the  purpose  of  enforc- 
ing his  right  of  forfeiture.^  This  presumption  is,  however, 
■one  of  fact,  and  may  be  overcome  by  evidence,  and  this  evi- 
dence may  consist  of  the  acts,  declarations,  and  the  like,  of 
the  party  in  possession.' 

§  5818.  Courts  will  not  Aid  a  Diversion  of  Such  a  Trust. 

Another  principle  is  that  where  land  is  conveyed  to  a  corpo- 
ration upon  such  a  condition  or  upon  such  a  trust,  a  court  of 
■chancery,  in  its  superintendence  of  the  trust,  will  not  permit 
the  land  to  be  diverted  from  the  purposes  expressed  in  the 
^rant,  provided  it  is  possible  for  those  purposes  to  be  carried 
out.  Upon  this  principle,  where  lands  had  been  granted  to 
a  religious  society  to  be  used  as  a  burial-place,  and  a  court 
having  chancery  powers  was  petitioned  for  an  order  of  sale 
of  the  lands,  on  the  ground  that  they  had  become  unsuitable 
for  burial  purposes,  and  that  it  was  necessary  and  would  be 
for  the  interest  and  advantage  of  all  the  parties  interested 
therein  to  have  them  sold,  —  the  court  ruled  that  the  relief 

•conveyed  to    the    corporation   abac-  Jonea   a.  Eailroad  Co.,   79  Mo.   92; 

lutely,  it  was  held  that  these  were  Iron    Co.   v.  Erie,   41   Pa.   St.    341 ; 

jiot  subject  to  the  former  restrictions.  Towne  v.  Bowers,  81  Mo.  491 ;  War- 

JMoss  «.  Harpeth  Academy,  7  Heisk.  ner^).  Bennett,  31  Conn.  468;  Ohalker 

•<Tenn.)  283.  v.  Chalker,  1  Conn.  76;  s.  c.  6  Am. 

'  Ellis    V.    Kyger,    90    IMo.    600;  Dec.  209. 
O'Brien  i/.  Wagner,  91  Mo.  93;  s.  c.  4  "  O'Brien  v.  Wagner,  94  Mo.  93; 

Am.  St.  Rep.  362 ;  Missouri  Hist.  Soc.  s.  c.  4  Am.  St.  Rep.  362. 
-V.  Academy  of  Science,  94  Mo.  459;  '  Ibid. 
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should  not  be  granted,  and  said:  "  By  the  express  terms  of  the 
deed,  it  was  the  intention  of  the  parties  to  it,  to  dedicate  the- 
lot  conveyed  to  the  uses  therein  specially  declared;  and  neither 
they,  their  heirs,  the  cestuis  que  trust,  nor  the  lot-holders,  have- 
any  right  to  divert  it  from  those  uses.  The  fact  that  a  valu- 
able consideration  was  paid  for  the  grant  can  make  no  dif- 
ference. The  estate,  conveyed  and  granted  in  express  and 
exclusive  terms,  cannot  be  enlarged  by  the  amount  of  the- 
consideration  paid.  Where  uses  are  declared,  thoy  are  to  be 
held  as  correspondent  to  the  consideration."^  So,  if  a  religious- 
society  has  sold  land  granted  ior  a  burial-place,  and  its  grantee- 
makes  a  contract  of  re-sale,  and  its  vendee  refuses  to  comply- 
with  the  contract  on  the  ground  that  the  title  is  not  marketable^ 
a  court  of  equity  will  not  compel  the  specific  performance  of 
the  contract,  —  for  the  reason  that  the  heirs  of  the  original 
grantor  have  a  right  of  re-entry.^ 

§  5819.  Donation  of  Land  to  a  Corporation  with  a  Condi- 
tion ag-ainst  Alienation.  —  An  unlimited  power  of  alienatioii. 
is  an  inseparable  incident  of  an  estate  in  fee-simple,  and  can- 
not be  restrained  by  any  provision  or  condition  whatever.^ 
A  condition  repugnant  to  the  nature  of  the  estate  to  which  it 
is  annexed,  as  that  a  tenant  in  fee  shall  not  alien,  is  void  in 
its  creation.*  Applying  this  principle,  and  citing  these  au- 
thorities, it  has  been  held  that  where  property  is  conveyed  to- 
a  religious  corporation  for  a  price,  a  condition  inserted  in  the- 
deed  that  the  corporation  should  not  have  power  to  alienate^ 
it,  is  void.^ 

§  6820.  Burial  Certiflcates  Issued  hj  Religious  Corpora- 
tions.—  Certificates  of  lots  in  a  cemetery  issued  by  a  religious- 
corporation  have  been  held  to  convey  no  title  to  the  land,  when. 
not  acknowledged  in  compliance  with  a  statute  which  provides 

1  Reed  v.  Stouffer,  56  Md.  236,  253.      Dig.,  tit.  32,  cii.  23,  ^  1,  2;  Co.  Litt. 
'  Second  Universaliat  Soc.  v.  Du-      206  c,  223  a;  Litt.  360. 
gan,  65  Md.  460:  s.  c.5  Atl.  Rep.  415.  *  2  Cruise  Dig.,  tit.  13,  ch.  1,  §§  19, 

•  Cruise  Dig.,  tit.  1,  §  53;  4  Cruise     32. 

*  Magie  v.  German  Evangelical  Dutch  Church,  13  N.  J.  Eq.  77. 
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that  no  estate  in  land  of  above  seven  years  duration  can  pass, 
unless  the  deed  conveying  the  same  is  acknowledged  in  a 
manner  prescribed  by  law.  The  only  effect,  as  well  as  the 
object  of  such  burial  certificates,  is  to  grant  the  privilege  of 
interment  so  long  as  the  ground  continues  to  be  used  for  the 
purposes  of  burial.  They  do  not  operate  to  restrain  the  cor- 
poration from  removing  the  bodies  and  discontinuing  the  use 
of  the  land  as  a  cemetery,  and  selling  and  conveying  it,  if 
otherwise  empowered  so  to  do.^ 

§  6821.  Construction  of  Enabling  Statutes. — It  is  a  sound 
rule  that  a  corporation  having  the  power  to  construct  a  certain 
road,^  or  certain  worhs  for  the  purposes  of  its  business,^  —  may 
purchase  a  road  already  built,  or  works  already  constructed. 
Statutes  authorizing  corporations  to  acquire  property  have 
sometimes  been  held  in  subordination  to  the  provisions  of 
general  laws;  and  hence  a  statute  authorizing  a  corporation 
to  tahe  by  purchase  was  construed  as  not  abrogating  in  its  favor 
the  general  statute  of  wills  prohibiting  such  corporations  to 
tahe  by  devise.*  But  if  the  word  "  purchase"  had  been  large 
enough  to  include  "devise,"  the  rule  would  have  been  differ- 
ent, upon  the  principle  of  statutory  interpretation  that  gener- 
alia  specialibus  non  derogant?  Where  the  charter  of  a  lumber 
company  authorized  it  to  purchase  timber  lands  or  any  other 
lands,  that  might  be  necessary  and  convenient  for  the  purpose 
of  transacting  its  business,  —  it  was  held  that  the  fact  that  a 
part  of  a  tract  of  land  purchased  by  it  was  cleared  and  used 
for  farming  purposes  did  not  show  that  its  purchase  was  ultra 
vires."  A  corporation  authorized  to  hold  a  given  amount  of 
real  and  personal  property  "in  fee-simple  or  otherwise,"  to 

1  Catholic   Cathedral    Church   v.  9  Cow.  (N.  Y.)  437;  s.  c.  18  Am.  Dec. 

Manning,  72  Md.  116.  118.  516. 

'  State  V.  Hannibal  &c.  Eoad  Co.,  '  Ante,  §  5679.    That  it  does  in- 

S7  Mo.  App.  496;  ante,  §  5879.  elude  "  devise,"  when  used  according 

»  Gamble  v.  Queens  County  Water  to  the  terminology  of  the  common  law, 

Co.,  123  N.  Y.  91 ;  s.  c.  25  N.  E.  Eep.  eee  ante,  §  5786. 
201 ;  reversing  s.  c.  5  N.  Y.  St.  Eep.  '  Kentucky  Lumber  Co.  v.  Green, 

124.  87  Ky.  257;  «.  c.  8  S.  W.  Eep.  439. 

*  McOartee».  Orphan  Asylum  See, 
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employ  its  annual  income,  among  other  purposes,  "to  promote 
inventions  and  improvements  in  the  mechanic  arts,  by  grant- 
ing premiums  for  said  inventions  and  improvements,"  —  may 
purchase  land  and  erect  a  permanent  building  thereon,  in 
which  to  hold  its  meetings  and  to  give  public  exhibitions.^ 
A  statute  vesting  in  a  corporation  "  all  such  property  as  hath 
heretofore,  or  may  hereafter  accrue  to  the  State,"  in  a  certain 
district,  which,  by  another  act  regulating  escheats,  "hath  es- 
cheated to  the  State,"  has  been  held  to  entitle  it  to  property 
escheated  to  the  State  after  the  passage  of  the  act.* 

Article  II.     Power  to  Take,  Hold,  and  Transfer  Per- 
sonal Property. 

Section  Sestion 

5827.  Power  to  acquire  and  hold  per-     5829.  Bequests  of  personalty  to  for- 

Bonal  property.  eign  corporations. 

5828.  Make  isolated  purchase  of  goods. 

§  6827.  Power  to  Acquire  and  Hold  Personal  Property.  — 

The  power  ascribed  to  all  corporations,  by  implication  of  law, 
of  making  contracts,  and  hence  of  becoming  a  creditor,^  carries 
with  it  the  power  to  take  any  customary  evidence  of  debt.*  A 
corporation  may,  therefore,  without  any  express  authority 
thereto  in  its  charter  or  governing  statute,  become  the  assignee 
of  a  bond}  Therefore,  in  an  action  by  a  corporation  on  a 
bond,  a  defensive  pleading  which  sets  up  that  the  power  to 
purchase  and  hold  the  bond  is  not  specifically  granted  to  the 
plaintiff  by  any  charter  or  act  of  incarporation,  and  that  it  does 

'  Eichardson     v.     Massachusetts  Massachusetts  law,  created  to  manu- 

■Charitable  &c.  Asso.,  131  Mass.  174.  facture  gunstocks,  has  power  to  pur- 

'  Brown  v.  Chesterville  Academy  chase  a  patent  "  tor  turning  irregular 

Soc,  3  Eich.  Eq.  (S.  0.)  362.    As  to  forms,  appropriate  to  be  used  in  mak- 

power  of  a  corporation  created  for  ing    gunstocks,"  —  see    Blanchard'a 

educational   purposes    and    also    for  Gunstock  Turning   Factory  ».  War- 

■church  purposes,  to  acquire  land  for  ner,  1  Blatchf,  (U.  S.)  258. 

■collegiate  purposes,  and  to  transmit  '  Ante,  §4  5642,  5645,  5697. 

the  same  independently  of  any  rights  •  Such  as  negotiable  securities:  Ante, 

■of  the  church,  —  see  Liggett  v.  Ladd,  §  5731,  et  seq. 

17  Or.  89;  g.  c.  21  Pac.  Eep.  133.    That  "  Bennington  Iron  Oo.  v.  Euther- 

a,   manufacturing    corporation,  under  ford,  18  N.  J.  L,  467. 
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not  necessarily  result  from  their  proper  business,  —  is  bad  on 
demurrer.'  A  corporation  authorized  by  its  charter  "to  receive- 
deposits  on  trust,"  may  receive  money  on  deposit  and  give  cer- 
tificates therefor;  and  this  power  is  not  affected  by  a  proviso- 
prohibiting  the  corporation  from  issuing  bills,  bonds,  notes, 
or  other  securities  to  circulate  in  the  community  as  money.^ 
A  statute  of  wills^  prohibiting  devises  of  land  to  corporations, 
leaves  them  free  to  acquire  personal  property  i  a  any  manner 
consistent  with  their  charters  or  with  law.'* 

§  5828.  Make  Isolated  Purchases  of  Goods.  —  A  statute  pro- 
viding that  "  no  corporation  shall  engage  in  mercantile  or  agri- 
cultural business,  nor  in  commission,  brokerage,  stock-jobbing, 
exchange,  or  banking  business  of  any  kind,"  is  not  construed 
as  invalidating  an  isolated  contract  for  the  purchase  of  goods. 
It  only  refers  to  the  buying  and  selling  of  articles  of  merchan- 
dise as  an  employment,  and  implies  operations  conducted 
with  a  view  of  realizing  the  profits  which  come  from  skillful 
purchase,  barter,  speculation,  and  sale.^ 

§  5829.  Bequests  of  Personalty  to  Foreign  Corporations- 

For  most  purposes  other  than  taxation,^  and  especially  for  th& 
purpose  of  devolution  of  title,  personal  property  is  deemed  to- 
have  no  situs  except  that  of  the  domicile  of  the  owner;  and  there- 
fore, as  a  general  rule,  the  law  of  the  domicile  of  the  owner- 
governs  its  transmission,  either  by  last  will  and  testament,  or 
by  succession  in  case  of  intestacy.'  If,  therefore,  a  will  has- 
all  the  forms  and  requisites  to  pass  title  to  personalty,  accord- 
ing to  the  law  of  the  domicile  of  the  testator,  the  validity  of 

>  Bennington  Iron  Co.  v.  Euther-  from  doing  or  carrying  on    business 

ford,  18  N.  J.  L.  467.  within  the  domestic   State,  without 

''  Talladega  Ins.  Oo.  v.  Landers,  43  complying  with    certain    prescribed^ 

Ala.  115.  conditions :  Post,  ch.  195 ; 

'  Ante,  §  5783.  '  As  to  which,  see  ante,  §  2847. 

'  Sherwood  u.  American  Bible  Soc,  '  2  Kent's  Com.  429;  Moultrie  v^ 

4  Abb.  App.  Dec.  ( N.  Y.)  227.  Hunt,  23  N.  Y.  394 ;  Lawrence  v.  Kit- 

*  Graham    v.  Hendricks,    22   La.  teridge,  21  Oonn.  577;   s.  c.  56  Am. 

An.  523.     An  analogous  rule  of  in-  Dec.  385;  Chamberlain  v.  Chamber- 

terpretation  exists  in  respect  of  stat-  lain,  43  N.  Y.  424,  433. 
utea  prohibiting  foreign  corporations 
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particular  bequests  will  depend  upon  the  law  of  the  domicile 
of  the  legatee  and  of  the  government  to  which  the  fund  is,  by 
the  terms  of  the  will,  to  be  transmitted  for  administration, 
and  the  particular  purposes  indicated  by  the  testator.^  Hence, 
if  a  bequest  is  made  to  a  foreign  corporation  for  charitable 
purposes,  of  personal  property  situated  within  the  State  of  the 
domicile  of  the  testator,  the  bequest  will  be  valid,  provided 
the  foreign  corporation,  under  its  governing  statute,  is  cap- 
able of  taking  such  a  bequest  for  such  a  purpose.^  Nor  will 
the  courts  of  the  State  of  the  domicile  of  the  testator  ad- 
minister the  foreign  charity,  but  they  will  direct  the  money 
devoted  to  it  to  be  paid  over  to  the  proper  recipient  under  the 
will,  leaving  it  to  the  courts  of  the  State  where  the  charity  is 
to  be  established,  to  provide  for  its  due  administration.^  An 
exception  to  the  foregoing  principles  exists  in  cases  where 
the  law  of  thes  domicile  of  the  testator  in  terms  forbids  be- 
quests for  any  particular  purpose  or  in  any  particular  man- 
ner; in  which  case  a  bequest  of  property  situated  within  the 
domicile  of  the  testator  would  be  void  everywhere.*  This  is 
in  accordance  with  a  principle  applied  most  frequently  in 
respect  of  taxation,^  under  which  the  positive  action  of  the 
legislature  of  a  State  upon  personal  property  within  its  limits, 
the  ownership  of  which  is  in  a  non-resident,  controls  the  fic- 
tion that  the  situs  of  such  property  is  the  residence  of  its 
owner.  "When,  therefore,  there  is  a  statute,  as  in  New  York, 
which  forbids  any  person,  having  a  husband,  wife,  child,  or 
parent,  to  devise  or  bequeath  to  any  benevolent,  charitable, 
literary,  scientific,  religious,  or  missionary  society,  associa- 
tion, or  corporation,  in  trust  or  otherwise,  more  than  one-half 
part  of  his  or  her  estate,  after  the  payment  of  his  or  her  debts, 
but  makes  valid  a  devise  or  bequest  to  the  extent  of  one-half 
and  no  more,  —  such  a  statute  will  be  operative  upon  a  be- 
quest of  personal  property  to  a  foreign  corporation,  for  chari- 
table purposes,  providing  the  personal  property  is  situated 

'  Chamberlain  v.  Chamberlain,  43  '  Ibid. 

E.  Y.  424,  433,  per  Allen,  J.  «  Ibid. 

»  Ihid.  *  Ante,  §  2849. 
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within  the  limits  of  the  State.*  Nor,  under  such  a  statute, 
can  a  testator  give  to  tiuo  or  more  corporations  in  the  aggre- 
gate more  than  he  can  give  to  a  single  recipient,  namely,  one- 
half  of  his  estate.^  It  must  be  concluded  from  what  has  just 
preceded,  that  statutes  of  wills,  such  as  that  of  New  York  al- 
ready considered,'  do  not  prevent  bequests  of  personalty  from 
being  made  to  foreign  corporations;  for  although  such  corpora- 
tions have  no  legal  existence  out  of  the  State  of  their  creation, 
yet  their  existence  is  so  far  recognized  in  other  States  that 
their  non-residence  creates  no  insuperable  objection  to  receiv- 
ing gifts  of  personalty,  provided  they  have  power  to  take 
such  gifts  under  their  own  charters.*  Accordingly,  the  pro- 
vision of  the  Maryland  Bill  of  Eights,  already  considered,* 
does  not  operate  to  restrain  bequests  of  personal  property  for 
religious  purposes,  to  corporations  created  under  the  laws  of 
other  States;  and  in  that  State  bequests  of  personal  property 
may  accordingly  be  made  to  foreign  corporations  without 
limit.* 


'  Chamberlain  «.  Chamberlain,  43 
N.Y.  424,433. 

'  Ibid.  For  the  purpose  of  ascer- 
taining the  estate  under  this  statute, 
only  one-hal£  of  which  can  be  devised 
to  a  charitable  or  educational  corpo- 
ration, the  widow's  dower  and  the 
debts  are  first  to  be  deducted.    Ibid. 

'  AnU,  ^  5783. 

'  Sherwood  v.  American  Bible 
Soc,  4  Abb.  App.  Dec.  (N.  Y.)  227. 

"  Ante,  §  5774. 

•  Vansant  v.  Eoberts,  3  Md.  119; 
Brown  v.  Thompkina,  49  Md.  423,  431 ; 
Church  Extension  *.  Smith,  56  Md. 
362,  389.  For  deviiea  of  land  which 
have  been  held  void  under  the  opera- 
tion of  this  provision,  see  Dashiell  t'. 
Attorney-General,  5  Har.  &  J.  (Md.) 
392;  ».  c.  9  Am.  Dec.  572;  6  Har.  & 
J.  (Md.)  1;  State  v.  Warren,  28  Md. 
352;  Orrick  v.  Boehm,  49  Md.  72, 
105.  Without  going  into  the  reasons 
on  which  the  decisions  proceed,  —  for 
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the  question  now  under  consideration 
relates  rather  to  the  law  of  wills  than 
to  the  law  of  corporations,  — it  may  be 
said  that  a  bequest  to  a  town  in  per- 
petuity, in  trust  for  the  poor  of  the 
town,  not  confined  to  those  for  whose 
support  the  town  is  under  a  statutory 
liability,  is  invalid  for  want  of  an 
ascertained  beneficiary.  Fosdick  ti. 
Hempstead,  125  N.  Y.,  581 ;  «.  c.  11 
L.  E.  A.  715;  35  N.  Y.  St.  Eep.  863; 
19  Wash.  L.  Eep.  482;  26  N.  E.  Eep. 
801.  But  a  bequest  to  a  society  whose 
chartered  purpose  is  to  aid  by  public 
entertainments  in  establishing  the 
right  of  all  persons  to  entertain  and 
express  their  cherished  opinions,  to 
promote  just  principles,  disseminate 
scientific  truth  and  aid  human  knowl- 
edge, such  purposes  not  being  confined 
to  members  of  the  society,  but  com- 
prehending a  dissemination  of  these 
principles  among  the  masses,  —  is  for 
a   charitable   use,    and   valid.      £e 
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Knight's  Estate,  48  Phila.  Leg.  Int. 
■288;  s.  c.  27  "Week.  Not.  Cas.  265. 
The  construction  of  a  New  York 
statute  (N.  Y.  Laws  1848,  ch.  319,  6), 
making  invalid  any  devise  or  bequest 
■to  a  corporation  formed  under  such 
an  act,  made  less  than  two  months  be- 
jore  the  death  of  the  testator:  Kavan- 
agh's  Will,  125  N.  Y.  418;  a.  c.  35 
N.  Y.  St.  Eep.  406 ;  26  N.  E.  Eep.  470. 
Jl  devise  to  slaves  of  their /reedom  on 
■condition  of  their  being  transported  to 
Liberia  by  the  American  Colonization 
Society,  and  of  a  bequest  to  such  so- 
tiety  to  be  used  for  transporting  such 


slaves  to  Africa  and  in  maintaining 
them  there,  has  been  held  valid: 
Wade  V.  American  Colonization  Soc, 
7  Smedes  &  M.  (Miss.)  663;  «.  c.  45 
Am.  Dec.  324.  And  so  has  a  devise 
of  the  residue  of  an  estate  "to  the 
North  Reformed  Church  of  Newark, 
in  trust,  that  they  may  use  the  same 
to  promote  the  religious  interests  of 
the  said  church,  and  to  aid  the  mis- 
sionary, educational,  and  benevolent 
enterprises  to  which  the  said  church 
is  in  the  habit  of  contributing" :  De 
Camp  V.  Dobins,  29  N.  J.  Eq.  36. 
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CHAPTER   CXXVIII. 

POWER  TO  DO   VARIOUS  ACTS. 

Section  Section 

5832.  To  appoint  agents.  5841.  Power  to  contract  for  the  pay- 

5833.  Powertoact  as  agent  for  another.  ment  of  a  pension. 

5834.  Power  to  be  attorney  in  fact.  5842.  Power  to  compromise  disputed 

5835.  Power  to  act  as  trustee.  claims. 

5836.  Power  to  be  beneficiary  in  a  trust.  5843.  Power  to  create  forfeitures. 

5837.  Power  to  act  as  executor  or  ad-  5844.  Power  to  establish  transporta- 

ministrator.  tion  lines. 

5838.  Power  to  enter  into  a  partner-     5845.  Power  to  make  extra-territorial 

ship.  contracts. 

5839.  No  power  to  take  an  oath.  5846.  Liability  of  corporations  for  th» 

5840.  Power   to   incur    expense    on  acts  of  their  dummy  corpora- 

account  of  injured  employes.  tions. 

§  5832.  To  Appoint  Agents. — As  a  corporation  can  only 
act  through  agents,  the  power  to  appoint  agents  must  be 
regarded  as  a  power  necessarily  implied  from  the  very  fact  of 
its  creation.  When,  therefore,  a  person  sues  a  corporation  for 
his  salary  as  its  general  agent,  it  is  not  necessary  for  him  to 
prove,  in  order  to  recover,  that  the  corporation  was  empowered 
by  its  charter  to  appoint  an  agent  with  general  powers  for  the- 
furtherance  of  the  objects  of  the  corporation.^  So,  a  corpora- 
tion has,  as  a  mere  incident  of  its  common -law  power  of 
making  contracts,  the  right  to  appoint  an  agent  to  obtain  sub- 
scriptions to  its  capital  stock,  and  to  make  an  agreement  witli 
him  in  respect  of  its  compensation.^ 

§  5833.  Power    to    Act    as    Agent    for  Another.  —  Tt    is 

scarcely  necessary  to  add  that  corporations  are  often  endowed 

^  Kitchen  v.  Gape  Girardeau  &c.  employment  by  the  vice-president  of 

E.  Co.,  59  Mo.  514.  a  railroad  company  of  agents  to  take 

»  Cincinnati  &c.  E.  Co.  v.  Clark-  care  of  its  lands :  Chicago  &o.  R.  Co- 
son,  7  Ind.  595;  ante,  §  1361.    Evi-  ti.  James,  24  Wis.  388. 
dence   supporting   a    finding    of   an 
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■with  the  faculty  of  acting  as  agents  for  third  persons,'  —  a  com- 
mon illustration  of  which  is  found  in  the  case  where  a  rail- 
road company  receives  the  goods  of  .a  shipper  for  carriage  to 
ihe  end  of  its  own  line,  at  which  point  it  acts  as  his  agent,  in 
the  character  of  a  forwarder,  by  delivering  them  to  a  connect- 
ing line  to  continue  or  complete  the  transit.  But  whether 
they  have  the  power  to  act  as  agents  for  others,  and  to  what 
■extent  they  have  it,  must,  of  course,  depend  upon  their  char- 
ters, governing  statutes,  articles  of  association,  or  other  govern- 
ing instruments.  Where  a  corporation  assumes  to  act  as 
agent  for  undisclosed  principals,  and  thereby  to  stand  in  a 
position  of  individual  responsibility,  then  the  question  may 
arise  whether  it  has  power  to  embark  its  funds  in  such  an 
agency  and  to  pledge  them  to  such  a  responsibility.  That  it 
has  the  power  to  raise  this  question,  where  it  would  have  the 
power  to  raise  it  if  acting  as  principal,  is  clear.  .When,  there- 
fore, a  savings  hanh  in  Texas  operated  on  the  cotton  exchange 
■of  New  York  in  buying  and  selling  cotton  for  a  future  deal,  in 
behalf  of  undisclosed  principals,  and,  the  market  having  gone 
against  it,  or  its  principals,  when  sued  to  make  good  its  con- 
tracts, set  up  the  defense  of  ultra  vires,  it  was  held  that  it  was 
in  a  position  to  urge  that  defense,  as  there  was  no  principle  of 
sound  morals  or  public  policy  which  would  estop  it  from  so 
■doing;  and  it  was  none  the  less  entitled  to  urge  it  from  the 
fact  that  it  may  have  been  acting,  not  as  principal  for  itself, 
J)ut  as  agent  for  undisclosed  principals.'' 

§  6834.  Power  to  be  Attorney  in  Fact. — A  corporation 
may  execute  a  deed  as  an  attorney  in  fact  for  another.^ 

§  5835.  Power  to  Act  as  Trustee. — The  power  of  a  corpo- 
Tation  to  act  as  trustee  for  any  purpose  within  the  scope  of  its 
charter,^  or  where  it  has  itself  an  interest  in  the  trust  fund  or 

'  Frostberg  &c.  Asso.  v,  Lowder-  '  Killingsworth  v.  Portland  Trust 

milk,  50  Md.  175.  Co.,  18  Or.  351 ;  «.  c.  17  Am.  St.  Eep. 

*  Jemison  v.  Citizens'  Sav.  Bank,  737 :  7  L.  E.  A.  638 ;  23  Pac,  Eep.  66. 

122  N.y.  135;  «.  c.  19  Am.  St,  Eep.  *  Sheldon   v.    Chappell,    47   Hun 

482;  9  L,  E.  A.  708;  25  N.  E.  Eep.  (N.  Y.),  59;  i.  c.  13  N.  Y.  St.  Eep.  35. 
264. 
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property,*  is  entirely  free  from  doubt;  though,  of  course,  it 
cannot  act  as  a  trustee  where  it  has  no  interest,  and  where  the 
purposes  of  the  trust  are  entirely  foreign  to  its  institution.* 
Upon  this  subject  it  has  been  said  in  a  learned  opinion  by 
Sharkey,  P.  J.:  "Before  the  statute  of  uses,*  there  was  a  limi- 
tation or  restriction  as  to  those  who  could  stand  seised  to  uses; 
but  since  the  passage  of  that  statute,  trusts  have  been  adopted 
to  supply  the  place  of  uses,  and  the  former  inability  to  stand 
seised  to  a  use  no  longer  prevails.  The  general  rule  now  is>- 
that  all  persons  capable  of  contracting,  and  of  holding  real  or 
personal  property,  may  hold  as  trustees.  Corporations  may 
now  hold  as  trustees,  although  they  could  not  be  seised  to  a. 
use  before  the  statute."*  The  principle  that  a  corporation, 
cannot  be  a  trustee  for  a  purpose  wholly  foreign  to  the  objects, 
of  its  own  institution  is  illustrated  by  a  case  where  a  devis© 
had  been  made  to  a  corporation  which  was  chartered  "  to- 
establish  an  institution  in  the  town  of  Newmarket  for  the- 
instruction  of  youth," — and  the  will  directed  the  corporation  ta 
hold  the  principal  of  the  funds,  and  pay  over  the  income  for 
the  support  of  missionaries.^  Although  a  corporation,  as  a 
general  rule,  cannot  be  a  trustee  in  a  matter  in  which  it  has. 
no  interest,  yet,  where  property  is  devised  to  a  corporation, 
partly  for  its  own  use,  and  partly  in  trust  for  others,  the- 
power  to  take  the  property  for  its  own  use  carries  with  it  the 
power  to  execute  the  trust  in  favor  of  others."  The  power  of 
a  corporation  to  take  as  trustee  under  a  devise  or  bequest  in  a 
will,  does  not,  according  to  one  view,  depend  upon  the  fact  of 
its  being  incorporated  so  as  to  be  capable  of  talnng  at  the 

•  Sheldon  v.  Chappell,  47  Hun  poses  have  been  sustained.  Bur- 
(N.  Y.),  59;  s.  c.  13  K.  Y.  St.  Rep.  bank  v.  Whitney,  24  Pick.  (Mass.) 
35;  EeHowe,  1  Paige  (N.  Y.),  214.         146;  s.  c.  35  Am.  Dec.  312;  Wade  v. 

'  Trustees  v.  Peaslee,  15  N.  H.  317 ;  American  Colonization  Soc,  7  Smedea 

Ke  Howe,  1  Paige  (N.  Y.),  214.  &  M.  (Miss.)  663;  s.  c.  45  Am.  Dec. 

»  27  Henry  VIII.,  eh.  10.  324;  ante,  §§  5782,  5809,  6810. 

*  Commissioners  v.  Walker,  6  How.  '  Trustees  v.  Peaalee,  15  N.  H.  317. 
(Miss.)  143;  «.  c.  38  Am.  Dec.  433.  •  Ee  Howe,  1  Paige  (N.  Y.),  214. 
A  great  array  of  cases  ni^^  be  cited,  See  also  Sheldon  v.  Chappell,  47  Hua 
where  bequests  to  corporail|jns  which  (N.  Y.),  59;  s.  c.  13  N.  Y,  St.  Bep. 
have  been  made  for  chari&ble  pur-  35. 
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time  of  the  death  of  the  testator;  but  where  the  bequest  is 
made  to  an  unincorporated  society  by  name,  it  will  be  suffi- 
cient that  it  becomes  incorporated  after  the  death  of  the 
testator;^  though  some  courts  hold  that  a  bequest  to  an  unin- 
corporated society  is  valid.* 

§  5836.  Power    to  be    Beneficiary  in  a    Trust.  —  On    the 

other  hand,  a  corporation  may  be,  and  often  is,  the  benefici- 
ary in  a  trust,  —  of  which  an  instance  is  found  in  the  case 
where  a  corporation  lends  money  and  takes  as  security  a  note 
or  bond  secured  by  a  deed  of  trust  in  the  nature  of  a  mort- 
gage, which  consists  in  the  conveyance  of  real  or  personal 
propertj'  to  a  trustee,  with  a  power  of  sale,  upon  a  prescribed 
notice,  in  the  case  of  default  in  the  payment  of  principal  or 
interest.  Where  a  deed  has  been  made  to  A.  B.,  "treasurer 
of  a  corporation  named.,"  and  his  successors  in  office,  and  ex- 
pressed to  be  in  trust  for  the  corporation,  and  the  special 
trust  is  particularly  set  forth,  the  corporation  cannot,  it  has 
been  held,  maintain  a  writ  of  entry,  because  it  is  not  the 
holder  of  the  legal  title.  Nor,  in  such  a  case,  according  to 
the  same  holding,  can  the  successor  in  office  of  the  treasurer 
maintain  the  action,  because  he  is  not  the  corporation,  and 
the  legal  title  does  not  vest  in  his  successors.  Nor  would  any 
title  vest  in  his  heirs,  they  not  being  named  as  grantors;  and 
therefore  the  estate  would  be  merely  in  the  treasurer  for  life, 
unless  something  in  the  character  of  the  trust  required  its 
longer  continuance.  Even  if  such  a  deed  were  construed  as 
not  creating  a  trust,  but  as  conveying  an  estate  to  the  use  of 
the  corporation,  which  was  executed  by  the  statute  of  uses,  — 
yet,  according  to  another  rule,  equally  technical  and  equally 
senseless,  the  estate  granted  would  be  an  estate  for  the  life  of 
the  grantee  only,  that  is,  for  the  life  of  the  treasurer  of  the 
corporation;  since  the  use  executed  in  the  society  could  be  no 
greater  than  the  estate  granted  to  the  treasurer,  which  was 

•  Wade  V.  American  Colonization  (Mass.)  146;  t.  c.  35  Am.  Dec.  312; 
Soc,  7  Smedes  &  M.  (Miss.)  663;  s.  c.  Bartlett  v.  Nye,  4  Met.  (Mass.)  378; 
45  Am.  Dec.  324.  Jackson  v.  Hartwell,  8  Johns.  (N.  Y.) 

'  Burbank  v.  Wliitney,  21  Pick.     422. 
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for  life  only.  It  would  be  terminated  with  his  life,  and,  he 
being  dead,  the  corporation  would  have  no  title.'  ■  Thus,  under 
an  antiquated,  technical,  senseless,  and  unjust  construction,  de- 
feating the  plain  purpose  of  the  instrument,  which  purpose 
was  not  in  itself  unlawful,  —  a  rule  of  construction  which 
never  ought  to  have  been  allowed  to  cross  the  Atlantic  Ocean, 
—  a  beneficial  title  or  interest,  plainly  intended  to  be  vested 
in  a  corporation,  was  defeated,  and,  we  suppose,  reverted  to 
the  grantor  or  his  heirs. 

§  6837.  Power  to  Act  as   Executor  or  Administrator.  — 

Blackstone,  among  the  disabilities  of  a  corporation,  includes 
its  inability  to  be  an  executor  or  administrator;  "  for  it  can- 
not take  an  oath  for  the  due  execution  of  the  office."  ^  In 
Bacon's  Abridgment,^  the  same  doctrine  is  laid  down  with  a 
semble,  and  with  these  additional  reasons:  "  1.  Because  corpo- 
rations cannot  be  feoffees  in  trust  for  the  use  of  others,  2. 
Because  they  are  a  body  framed  for  a  special  purpose."  It  is 
obvious  that  none  of  these  reasons  is  insuperable,  and  that 
the  legislature  may  entirely  avoid  them,  by  clothing  corpora- 
tions with  this  faculty,  or  by  creating  corporations  for  this 
purpose.  The  tendency  of  more  recent  juridical  thought  has 
been  in  favor  of  endowing  trust  companies  with  this  capacity. 
In  an  authoritative  work  on  executors  it  is  said:  "  It  now 
seems  settled  that  corporations  can  be  executors,  and  that,  on 
their  being  so  named,  they  may  appoint  persons,  stj'led  syn. 
dies,  to  receive  administration  with  the  will  annexed,  who  are 
sworn  like  all  other  administrators.  Such  corporations  as 
can  take  the  oath  of  an  executor  are  clearly  competent,^  —  as, 
for  instance,  a  corporation  sole.  "  There  is,  then,"  says  Wales, 
J.,  "no  inherent  disability  or  disqualification,  belonging  to  a 
corporation  as  such,  which  excludes  it  from  acting  as  an  ad- 
ministrator; and  it  may  accept  the  office,  if  not  prohibited  by 
its  charter,  or  forbidden  by  statute,  whenever,  from  the  ob- 

1  First  Baptist  Soc.  v.  Hazen,  100  Mass.  322. 
»  1  Bla.  Com.  477 ;  Will.  Ex.  268 ;  »  Tit.  Executors  and  Administra- 

Com.  Dig.  Adm.,  b,  2;  Wentw.  Ex.,     tors,  2. 
ch.  1,  p.  39.  *  Toiler  Ex.  30. 
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jects  of  its  corporation  and  the  nature  of  its  business,  it  may 
become  necessary  and  proper,  and  it  is  able  to  comply  with 
the  conditions  prescribed  by  law  as  to  giving  bond,  etc."'  In 
fact,  trust  companies  are  incorporated  in  several  States  with  the 
faculty  of  acting  as  executor  or  administrator  of  the  estates  of 
■decedents.^  A  foreign  corporation,  authorized  by  the  law  of 
its  creation  to  act  as  executor  of  the  estate  of  a  deceased  per- 
son, may  exercise  the  functions  of  a  foreign  executor,  in  like 
manner  as  it  could  do  if  it  were  a  natural  person,  unless  there 
is  something  in  the  statute  law  of  the  domestic  State  or  coun- 
try which  renders  the  exercise  of  such  functions  inadmissible. 
In  Delaware  it  has  been  found  that  there  is  nothing,  either  in 


'  Fidelity  Ins.  &c.  Deposit  Co.  v. 
Niven,  5  Houst.  (Del.)  416;  s.  c.  1 
Am.  St.  Eep.  150,  157.  In  President 
&c.  V.  Browne,  34  Md.  450,  it  was  said 
to  be  well  settled  that  a  corporation 
■cannot  become  an  executor  or  admin- 
istrator, and  that  the  English  doc- 
trine which  allows  the  corporation  to 
appoint  one  of  their  members  as  a 
■syndic  to  take  the  oath  of  office  is  in- 
admissible in  this  country.  To  the 
same  effect  is  Ee  Thompson's  Estate, 
33  Barb.  (N.  Y.)  334.  In  New  Jerse/ 
this  English  doctrine  is  recognized 
(Kirkpatrick's  Will,  22  N.  J.  Eq. 
463) ;  but  whether  a  corporation  ag- 
gregate can  act  as  executor,  when  so 
nominated  in  the  will,  is  left  unde- 
cided in  that  State.  Porter  v.  Trail, 
SO  N.  J.  Eq.  106.  In  the  case  of  a 
corporation  sole  the  difficulty  raised 
by  Blackstone,  of  the  inability  to  take 
"the  oath,  does  not  exist,  and  such  a 
•corporation  might,  even  under  the 
old  theory,  act  as  an  executor.  Will. 
Ex.  269,  and  authorities. 

»  14  Del.  Laws,  714.  So  stated  in 
Porter  v.  Trail,  30  N.  J.  Eq.  106,  as  to 
a  corporation  in  Philadelphia;  in 
<3amden  Safe  Deposit  &c.  Co.  v. 
Ingham,  40  N.  J.  Eq.  3,  as  to  one  in 
l^ew  Jersey.    See  Schoul.  Ex.,  i  32 ; 


1  Woern.  Adm.  509.  It  has  also  been 
held  that  a  partnership  firm  may  be 
nominated  as  executors,  and  that  let- 
ters testamentary  will  be  granted  to 
the  individual  members  of  the  firm. 
Ee  Fernie,  6  Week.  Not.  Cas.  657,  cited 
in  1  Woern.  Adm. ,  p.  510.  That  a  per- 
son (and  a  fortiori,  a  corporation)  will 
not  be  allowed  to  act  as  executor,  al- 
though nominated  to  be  such  in  the 
will,  unless  capable  of  taking  the 
office,  is  shown  by  Berry  v,  Hamil- 
ton, 12  B.  Mon.  (Ky.)  191;  «.  c.  54 
Am.  Dec.  515.  And  see  a  learned 
note  to  this  case,  54  Am.  Dec.  518, 
et  seq.,  on  the  question  who  may  act 
as  executor  or  administrator.  A  de- 
cision of  the  Court  of  Appeals  of  Ken- 
tucky, not  officially  reported,  is  to 
the  effect  that  a  provision  in  the  char- 
ter of  a  corporation,  authorizing  it  to 
act  as  executor,  administrator,  etc., 
that  the  capital  stock  shall  be  taken 
and  considered  as  security  required 
by  law  for  the  faithful  performance 
of  its  duties,  and  that  other  security 
shall  not  be  required  upon  its  ap- 
pointment as  administrator,  except 
when  required  by  the  court  or  parties 
in  interest, — is  not  unconstitutional. 
Coleman  v.  Parrot  (Ky.),  11  Ky.  L. 
Eep.  947 ;  s.  c.  13  S.  W.  Eep.  525, 
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the  statute  law  of  the  State  or  in  its  public  policy,  which  de- 
prives a  corporation  created  in  another  State,  for  the  purpose 
of  acting  as  executor  or  administrator,  from  exercising  such 
functions  in  that  State.^ 

§  583S.  Power  to  Enter  Into  a  Partnership. —  Provisions 
are  made  by  statutes,  it  may  be  assumed,  in  all  the  States,  for 
the  consolidation  or  amalgamation  of  corporations,  providing- 
schemes  by  which  two  or  more  corporations  may  unite  or 
consolidate  their  funds  into  a  single  incorporated  enterprise.* 
Outside  of  such  provisions  the  general  rule  is  that,  although 
corporations  may  make  joint  contracts,  by  which  they  will  be 
jointly  or  severally  liable  with  other  parties,*  yet  they  cannot 
consolidate  their  funds  with  each  other  so  as  to  form  a,  parU 
nership*  nor  amalgamate  themselves  into  a  new  corporation 
without  the  consent  of  the  legislature;^  nor  enter  into  a  part- 
nership with  a  private  individual,"  unless  the  legislature  haa 
enabled  them  so  to  do.'  When,  therefore,  certain  manufac- 
turing corporations  selected  a  committee,  and  each  corpora- 
tion turned  over  to  it  all  of  its  property,  under  a  scheme  called 
a  "  trust,"  by  which  the  committee  was  to  operate  the  property 
for  the  common  benefit  so  as  to  prevent  injurious  competi- 
tion,—  it  was  held  that  this  was  not  a  mere  "traffic  arrange- 
ment," but  a  contract  of  partnership,  which  was  ultra  vires 
under  an  applicatory  statute  of  the  State,' and  that  any  one  of 
the  corporations  could  withdraw  from  the  arrangement  at 
pleasure  and  maintain  replevin  for  its  personal  property  so 
turned  over  to  the  committee.'     So,  it  has  been  held  by  two 

'  Kdelity  Ina.  &c.  Deposit  Co.  v,  '  Ante,  §  315 ;    Charlton  v.  New- 

Nivena,  5  Houst.  (Del.)  416;  s.  c.  1  caatle  &c.  R.  Co.,  5  Jur.  (n.  s.)  1097. 
Am.  St.  Eep.  150.  '  Central  R.  &c.  Co.  v.  Smith,  76 

»  Ante,  i  305,  et  seq.  Ala.  572;  g.  c.  52  Am.  Rep.  353 ;  Gunn 

»  Marine  Bank  v.  Ogden,  29  111.  v.  Central  R.  &c.  Co.,  74  Ga.  509; 

248.  Whittenton  Mills  v.  Upton,  10  Gray 

*  New  York  &c.  Canal  Co.  v.  Ful-  (Masa.),582;   s.  c.  71  Am.  Dec.  681. 
ton  Bank,  7  Wend.  (N.  Y.)  412 ;  Mai-  '  20  Am,  &  Eng.  Corp.  Caa.  485rn. 

lory  V.  Hanaur  Oil  Worka,  86  Tenn.  »  Tenn.  Acta  1875,  ch.  142. 

598;  g.  c.  8  S.  W.  Rep.  396;  Marine  •  Mallory  v.  Hanaur  Oil  Worka,  86 

Bank  v.  Ogden,  29  111.  248.  Tenn.  598.    See  also  post,  §  6410. 
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courts  that  a  corporation  chartered  to  construct  and  operate  a- 
railroad  between  certain  points,  and  also  with  additional 
power  to  organize  and  carry  on  the  business  of  banking,  has  no- 
implied  or  incidental  power  to  form  a  partnership  with  a  nat- 
ural person  for  the  purpose  of  running  a  steamboat,  which  i» 
no  part  of  its  chartered  line,  but  which  would  form  an  exten- 
sion thereof;  and  the  conclusion  of  the  court  was  that,  for  an 
injury  done  to  a  passenger  on  such  a  steamboat,  he  would 
have  no  redress  in  an  action  for  damages  against  the  corpo- 
ration.-' On  the  other  hand,  we  find  decisions  to  the  effect 
that  corporations  may  enter  into  a  copartnership  with  natural 
persons  for  the  purpose  of  carrying  on  the  business  for  which 
the  corporation  was  created.*     It  is  very  clear  that  where  two 


'  Central  E.  &c.  Co.  v.  Smith,  76 
Ala.  572;  s.  c.  52  Am.  Bep.  353 ;  Gunn 
V.  Central  E.  &c.  Co.,  74  Ga.  509. 
These  decisionB  are  senseless  and  un- 
just. It  is  a  principle  of  law  almost 
universally  acceded  to  by  the  courts, 
that  it  is  no  defense  on  the  part  of  a 
corporation  to  an  action  for  a  tort,  that 
the  commission  of  the  tort  was  ultra 
vires  (post,  ^  6279) ;  and  this  is  neces- 
sarily BO,  since  all  corporate  torts  are 
ultra  vires,  the  lavrnot  having  clothed 
any  corporation  with  the  faculty  of 
doing  wrong.  The  true  principle  ia, 
that  the  rule  which  restrains  corpo- 
rations from  embarking  their  funds 
in  enterprises  not  authorized  by  their 
charters,  is  intended  for  the  protection 
of  their  stockholders ;  and  if,  escap- 
ing from,  the  implied  restraint,  they 
do  so  embark  their  funds,  and  the 
stockholders  stand  by  and  look  on  and 
receive  dividends  out  of  the  profits, 
and  take  no  legal  steps,  as  they  may, 
to  restrain  the  ultra  vires  acts  of  their 
directors,  then  they  are  estopped,  and 
the  corporation  through  them  and 
for  them,  from  setting  up  such  a  de- 
fense. Ante,  §  5314.  If  they  allow 
the  corporation  to  embark  its  funds  in 
extrinsic  enterprises,  and  the  State 


does  not  interfere,  the  corporate- 
funds  must  take  the  burdens  and  re- 
sponsibility as  well  as  the  benefits  ac- 
cruing therefrom.  Ante,  §§  5258,  5303. 
'  Take,  for  instance,  a  case  where  an 
iron  company  leased  its  property  to- 
an  individual  for  five  years,  reserving 
a  part  of  it  for  rents,  etc.,  with  the 
privilege  of  purchasing  the  works  at 
the  end  of  the  term.  Drafts  were 
drawn  by  the  president  of  the  corpo- 
ration, and  accepted  by  the  individual, 
and  it  was  held  that  the  corporation, 
was  liable  to  be  sued  thereon  as  a. 
partner.  It  had  an  interest  in  the- 
profits  as  profits,  and  was  liable  to 
third  persons  as  a  partner,  and  could 
make  such  a  contract  as  the  one  upoa 
which  the  action  was  brought,  and 
the  recovery  had.  Catskill  Bank  v. 
Gray,  14  Barb.  (N.  Y. )  471.  In  a  case 
in  Rhode  Island  a  corporation  was 
created,  it  seems  by  a  special  act  of 
the  legislature,  under  the  name  of  the 
Woonsocket  Company.  The  act  of 
incorporation  did  not  specify  the  busi- 
ness for  which  it  was  to  be  created, 
nor  did  anything  in  its  corporate 
name  suggest  it.  All  the  shares  of 
its  stock  were  held  by  a  single  indi- 
vidual. It  entered  into  a  partnership 
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■corporations,  or  a  corporation  and  a  natural  person,  have  as- 
sumed t©  enter  into  a  partnership,  and  have  done  business 
jointly,  they  may  recover  upon  obligations  made  to  them  in  their 
partnership  name,  irrespective  of  their  rights  and  duties  as  be- 
tween themselves,  or  of  the  power  of  the  corporation  to  enter 
into  a  partnership.*  This  is  by  analogy  to  the  principle  ob- 
taining in  respect  of  contracts  made  with  bodies  by  an  arti- 
ficial name,  that  the  other  contracting  party  is  estopped  by  his 
■contract  from  denying  the  character  and  capacity  assumed  by 
the  party  with  whom  he  has  contracted." 

§  6839.  No  Power  to  Take  an  Oath.  —  A  corporation 
aggregate  has  not  the  legal  capacity  to  take  an  oath.'  The 
consequences  of  this  infirmity  are  elsewhere  considered.* 

§  5840.  Power  to  Incur  IGxpense  on  Account  of  Injured 
Employes.  —  An  implied  power  will  be  ascribed  to  any  corpora- 
tion employing  labor,  to  incur  expense  on  account  of  injuries 
received  by  its  employes  in  the  line  of  their  employment,  in 
the  absence  of  any  express  statutory  grant  of  such  power.  This 
implication  rests  upon  the  most  obvious  grounds  of  justice  and 
humanity.*  A  more  difficult  question  arises  as  to  the  power  of 
particular  officers  or  agents  of  corptDrations  to  charge  them  with 
such  expenses;  and  this  has  been  already  considered.' 

§  6841.  Power  to  Contract  for  the  Payment  of  a  Pen- 
-sion.  —  It  has  been  held  that  the  trustees  of  a  mutual  life 

with,  a   firm  of   individuals,   to    be  partnership  agreement,  and  referred 

terminated   at  will  by  the  corpora-  the  cause  to  a  master  to  take  and 

tion.    It  was  held,  after  the    fullest  state  an  account.    Allen  v.  Woonsoc- 

consideration,  that  it  had  power  so  to  ket  Co. ,  11  B.  I.  288. 
do;  and  the  court  accordingly  aus-  '  French   v.   Donahue,   29    Minn, 

tained  a  bill  in  equity,  by  the  surviv-  111. 

ing   members    of    the    partnership,  *  Ante,  §§  518,  5275;  post,  ch.  184, 

against  the  corporation,  for  an  ac-  art.  3. 

•count  and   settlement.    The   decree  '  Alabama  &c.  E.  Co.  v.  Oaks,  37 

established  the  fact  of  the  partner-  Ala.  694. 

•ship  as  charged  in  the   bill  of  the  *  Post,  Oh.  178,  art.  Ill;  Ch.  184, 

■complainants,    declared    that    they  art.  II. 

were  entitled  to  a  certain  per  centum  °  Toledo  &c.  E.  Co.  v.  Eodrigues, 

«f  the  profits  under  the  terms  of  the  47  111.  188 ;  «.  e.  95  Am.  Bee.  484. 
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insurance  company  have  no  power  to  contract  to  pay  a  retir- 
ing president  of  the  company  a  salary  for  life  in  consideration 
of  his  past  services  rendered  by  him.' 

§  5842.  Power  to  Compromise  Disputed  Claims.  —  A  cor- 
poration undoubtedly  has,  by  mere  implication  of  law,  and 
without  any  statutory  expression  to  that  effect,  the  same  power 
of  compromising  claims  preferred  against  it  which  an  indivi- 
dual has;^  and  we  have  already  seen  that  bona  fide  compro- 
mises between  a  corporation  and  its  stockholders,  in  respect 
of  the  amounts  due  upon  their  shares,  will  be  upheld  even, 
against  creditors.^ 

§  6843.  Power  to  Create  Forfeitures.  —  A  corporation  can- 
not exercise  the  power  of  creating  forfeitures,  unless  that 
power  be  expressly  granted.*  In  the  absence  of  a  statutory 
authorization,  a  municipal  corporation  cannot,  therefore,  pass- 
an  ordinance  authorizing  its  marshal  to  seize  without  judicial 
process  a  quantity  of  gunpowder  kept  within  the  city  limits  in 
excess  of  a  prescribed  amount.*  In  the  absence  of  an  enabling^ 
statute,  no  corporation  has  the  power  to  make  an  additional 
assessment  upon  the  shares  of  its  capital  stock,  after  they  have 
been  paid  for  in  full,  and  to  forfeit  the  shares  for  the  non-pay- 
ment of  the  same." 

§  5844.  Power    to    Establish    Transportation   liines.  —  A 

charter  conferring  upon  a  corporation  the  power  to  make  and 
keep  in  repair  a  road  to  the  top  of  Mount  Washington,  to  take- 

'  Beers  v.  New  York  L.  Ins.  Co.,  Co.,  49  N.  J.  Eq.  217;  s.  c.  23  AtL 

66  Hun  (N.  Y.),  75 ;  s.  c.  49  N.  Y.  St.  Eep.  287. 

Eep.  182;  20N.Y.  Supp.  788.    Power  »  Ante,  §  1553.    See  also  Ee  Acci- 

of  religious  corporations  in  New  York  dental  Death  Ins.  Co.,  7 Q.B.Div.  568. 

to  bind  themselves  to  pay  for  services  *  Cotter  v.  Doty,  5  Ohio,  393. 

rendered,  and  effect  on  such  power  °  Ibid.    As  to  by-laws  creating  for- 

of  New  York  Laws  of  1813,  ch.  60:  feitures,  see  ante,  §4  1037,  1038. 

Pendleton  tf.Waterloo  Baptist  Church,  *  Gresham    v.    Island    City    Sav. 

49Hun(N.  Y.),596,-  «.  c.  18N.Y.  St.  Bank  (Tex.  Civ.    App.),    21   S.  W. 

Eep.  581.                                          '  Eep.    556.    As    to    the  forfeiture   of 

*  Bath's  Case,  8  Ch.  Div.  334 ;  El-  shares   for  non-payment   of    assess- 

lerman  v.  Chicago  Junction  R.  &c.  ments,  see  ante,  §  1762,  et  seq. 
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"tolls  of  passengers  and  for  carriages,  to  build  and  own  toll- 
Tiouses,  and  to  take  land  for  the  road,  did  not  authorize  the 
-corporation  to  establish  stage  and  transportation  lines,  or  to 
buy  carriages  and  horses  for  such  a  purpose.  Nor  did  an 
■additional  act  empowering  it  to  erect  and  maintain,  lease,  and 
■dispose  of,  any  buildings  found  convenient  for  the  accom- 
modation of  its  business,  and  of  the  horses,  carriages,  and 
"travelers  passing  over  its  road,  authorize  the  purchase  of 
carriages  and  horses  for  the  purposes  of  transportation,* 

§  6845.  Power  to  Make  Extra-territorial  Contracts.  —  A 

•corporation  chartered  in  one  State  for  the  purpose  of  manu- 
facturing certain  articles  of  commerce,  "  and  disposing  of  and 
•dealing  in  the  same,"  may  lawfully  make  contracts  for  the 
sale  of  them,  in  any  other  State  whose  local  laws  had  not 
prohibited  such  contracts.* 

§  5846.  Liability  of  Corporations  for  the  Acts  of  their 
Dummy  Corporations.  —  It  has  been  held  that  a  railroad  com- 
pany, having  power  to  conduct  a  telegraph  business,  and  hav- 
ing a  system  of  telegraph,  will  be  charged  in, equity  with  the 
payment  of  a  judgment  for  breach  of  contract  obtained  against 

6  telegraph  company  which  it  has  caused  to  be  incorporated 
with  a  small  capital,  of  which  it  is  the  sole  stockholder,  and 
"which  it  has  held  out  as  authorized  to  contract  with  regard  to 
its  whole  telegraph  system,  where  it  sells  the  whole  system  to 
•a  rival  telegraph  company  and  leaves  the  company  so  organ- 
ized without  assets.^ 

'  Downing  v.  Mount  Washington  &c.  Co.,  40  N.  H.  230. 
'  Hall  V.  Tanner  &c.  Engine  Co.,  '  Interstate  Tel.  Co.  v.  Baltimore 

«1  Ala.  363.  &c.  Tel.  Co.,  51  Fed.  Kep.  49. 
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CHAPTEE  CXXIX. 

POWERS    ASOEIBED   AND   DENIED   TO   PAETICULAR   CORPORA- 
TIONS. 

Art.  I.  Insurance  Corporations. 

II.  Eailroad  Companies. 

III.  Turnpike  Corporations. 

IV.  Miscellaneous  Corporations. 

Article  I.     Insurance  Corporations. 

Section  Section 

6849.  Insurance  companies  may  make  5856.  Cannot   transfer  its  assets  to 

and     negotiate     promissory  re-insuring  company. 

notes.  5857.  Mutual  company  may  insure  on 

5850.  Insurance    companies    cannot  the  all  cash  plan. 

engage  in  banking.  6858.  ButJ  cannot  turn  itself  into  a 

5851.  Whether  establish  a  guaranty  stock  company  without  legis- 

fund.  lative  sanction. 

5852.  Cannot  pension  their  retiring     5859.  Mutual  company  authorized  to 

oflBcers.  insure  for  cash  may  take  note 

•6853.  Whether  divide  business  into  for  policy. 


5860.  What  policies  may  and  may  not 

6854.  Cannot  purchase  obligation  of  ije  issued. 

policy  holder  to  be  used  as  an     ssei.  "Validity  of  policies  issued  by 
offset.  foreign    insurance     compa- 

6855.  Cannot  change  the  beneficiary  nies. 

prescribed  in  its  charter. 

§  5849.  Insurance  Companies  May  Make  and  Negotiate 
Promissory  Ifotes. — The  power  of  making  negotiable  paper 
in  settlement  of  their  indebtedness,  has  been  conceded  to  insur- 
ance companies;  and  a  promissory  note  made  by  such  a  com- 
pany is  presumptively  valid  until  the  contrary  is  made  to 
appear.^ 

'■  Barker  v.  Mechanics'  Fire  Ins.  New  York  &c.  Ins.  Co.  v.  Ely,  2  Cow. 
Co.,  3  Wend.  (N.  Y.)  94 ;  s.  c.  20  Am.  (N.  Y.)  678 ;  New  York  &c.  Ins.  Co. 
Dec.  664.  Compare  New  York  &c.  Ins.  v.  Bennett,  5  Conn.  674 ;  s.  c.  13  Am. 
Co.  K.  Sturges,  2  Cow.  {N.  Y.)  664;     Dec.  109. 
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§  6850.  Insurance  Companies  cannot  Engage  in  Banking-^ 

If  a  corporation  is  organized  merely  to  make  insurances  upon 
property,  it  cannot  engage  in  the  business  of  banking}  It 
cannot,  directly  or  indirectly,  absorb  a  banking  corporation 
so  as  to  draw  to  itself  the  rights,  franchises,  and  exemptions 
contained  in  its  charter;  but  there  is  no  legal  objection  to  its 
shareholders  purchasing  the  shares  of  a  banking  company.^ 
It  is  not  within  a  prohibition  against  engaging  in  the  bank- 
ing business  for  an  insurance  company  to  invest  its  surplus  or 
profits  in  loans  secured  by  mortgages,  for  that  is  not  banking.* 

§  5851.  Whether    Establish    a  Guaranty    Fund.  —  It   has 

been  held  that  a  contract  between  a  mutual  fire  insurance 
company  and  its  policy-holders,  whereby  the  latter  establish 
a  fund  for  the  purpose  of  guarantying  the  existing  and  future 
indebtedness  of  the  company,  is  ult7-a  vires  and  void,  where 
the  power  to  make  such  a  contract  is  not  expressly  conferred 
upon  the  company  by  its  charter,  and  is  not  within  its  gen- 
eral powers  for  raising  a  fund  to  meet  its  losses  and  expenses. 
The  doubtful  reasoning  is,  that  such  an  arrangement  destroys 
the  essential  character  of  the  corporation  as  a  mutual  insur- 
ance company.*  In  like  manner,  another  court  has  held  that 
such  a  company  could  not  raise  a  guaranty  fund  which  should 
be  put  up  in  money  bonds  payable  on  demand,  secured  by  a 
mortgage  or  by  stocks  as  collateral  security  which  should  be 
liable  to  assessment  pro  rata  for  the  payment  of  losses  after 
all  other  available  means  should  be  exhausted,  —  the  con- 
tributors to  such  capital  to  receive  six  per  cent  per  annum  on 
the  amount  of  their  bonds  out  of  the  net  earnings  of  the 
company.  Such  an  arrangement,  not  being  authorized  by 
any  statute,  was  void  both  at  law  and  in  equity.^  These  hold- 
ings seem  to  be  weak,  inconclusive,  and  unjust.     They  do  not 

'  Blair  v.  Perpetual  Ins.   Co.,   10  °  Life  Asso.  of  America  v.  Levy,  33 

Mo.  559,  565;  s.  c.  47  Am.  Dec.  129;  La.  An.  1203. 

New  York  Firemen  Ina.  Co.  v.  Ely,  5  '  Kennan  v.  Bundle,  81  Wis.  212. 

Conn.  5B0;  s.  c.  13  Am.  Dec.  lOJ.  "  Trenton  Mut.  &c.  Ins.  Co.  v.  Mc- 

2  State  V.  Butler,  86  Tenn.  614 ;  s.  c.  Kelway,  12  N.  J.  Eq.  133. 
8  S.  VV.  Hep.  586. 
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involve  the  question  of  the  power  of  the  corporation  so  much 
as  the  power  of  individuals;  and  there  is  no  question  of  the 
power  of  an  individual  to  guarantee  the  debts,  obligations,  or 
contingent  liabilities  of  any  individual  or  corporation,  if  he 
sees  fit  to  do  so;  and  what  any  one  individual  may  do,  any 
number  of  individuals  may  unite  in  doing;  and  the  mere  fact 
that  they  are  stockholders  in  a  corporation  does  not  preclude 
them  from  so  uniting.  In  so  far  as  the  corporation,  on  its 
part,  obligates  itself  to  do  something  in  return  for  the  crea- 
tion, by  them,  of  such  a  guaranty  fund,  —  as  to  pay  interest 
to  the  persons  who  have  created  it,  —  it  may  be  ultra  vires, 
and  its  action  could  be  enjoined  at  the  instance  of  any  dis- 
senting stockholder,  or  the  State  might  make  it  a  ground  of  a 
proceeding  to  forfeit  its  charter.  But  after  the  fund  has  been 
created,  and  after  the  corporation  has  paid  out  the  interest  to 
the  creator  of  the  fund  and  has  become  insolvent,  then  there 
is  neither  sense  nor  justice  in  allowing  them  to  escape  the 
obligation  of  the  contract,  on  their  part,  on  the  ground  that 
the  corporation,  —  not  they  themselves,  —  had  not  the  power 
to  enter  into  it.'  Such  a  contract  is  founded  upon  a  good 
consideration  which  is  the  inducement  held  out  by  the  public 
to  insure  by  reason  of  the  security  afforded  by  such  a  guar- 
anty; and  this  furnishes  a  ground  of  estoppel  against  the 
guarantor.^  The  better  opinion  is,  that  a  mutual  insurance 
company  has  the  incidental  or  implied  power,  in  the  absence 
of  a  positive  restriction,  to  receive  a  note  or  bond  from  one 
of  its  members  as  a  part  of  a  guaranty  fund  for  the  better 
security  of  its  policy-holders;  and  that  such  note  or  bond  is 
a  valid  security  in  the  hands  of  the  company,  and  upon  the 
happening  of  its  insolvency,  in  the  hands  of  its  receiver  for 
the  benefit  of  its  creditors. 


'  Circumstances  and  statutory  pro-  Brown,  142  Mass.  403.    Doctrine  that 

visions  under  which  the  shareholders  a  guaranty  capital  is  a  liability  and 

of  the  guaranty  capital  of  an  insur-  not  assets:   Com.  v.  Berkshire  &c.  Ins. 

ance  company  were  entitled   to  the  Co.,  98  Mass.  25. 
surplus  belonging  to  the  public  de-  *  Hope  Mut.  Ins.  Co.  ■;;.  Perkins,  2 

partment :  Traders'  &c.  Ins.  Co.  v.  Abb.  App.  Dec.  (N.  Y.)  383. 
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§  5852.  Cannot  Pension  their  Retiring  Oflftcers.  —  A  con- 
tract by  an  insurance  corporation  to  pay  its  retiring  president 
an  annual  salary  for  life,  made  at  a  meeting  of  the  board  of 
trustees  at  which  he  presided,  has  been  held  ultra  vires  and 
void,  although  he  did  not  vote  thereon.^ 

§  5853.   Whether  Divide  Business   into  Classes.  —  It  has 

been  held  that  an  insurance  company  has  no  right,  unless 
so  empowered  by  statute,  to  divide  its  risks  and  capital  into 
classes,  and  restrict  the  liability  upon  stock  notes  to  the  class 
in  which  they  are  placed.*  On  the  contrary,  the  Court  of 
Appeals  of  New  York  have  twice  held  that  it  is  competent  for 
a  mutual  insurance  company,  when  not  prohibited  by  statute, 
to  divide  its  business  into  departments  or  classes,  pledging 
the  premiums  received  from  assessments  from  premium  notes 
in  each  department,  as  a  primary  fund  for  the  payment  of  all 
losses  in  that  department, — the  same  remaining,  it  seems,  a 
secondary  fund  for  the  payment  of  losses  in  other  depart- 
ments.' 

§  5854.  Cannot  Purchase  Obligation  of  Policy-holder  to 
be  Used  as  an  Offset.  —  A  statutory  power  to  "invest  their 
capital  and  funds,  accumulated  in  the  course  of  business,  in 
bonds  and  mortgages,"  does  not  extend  so  far  as  to  enable  an 
insurance  company  to  purchase  upon  credit  an  obligation 
secured  by  the  mortgage  of  one  of  its  policy-holders,  who  is 
entitled  to  indemnity  for  a  loss,  for  the  purpose  of  setting  off 
such  mortgage  against  the  policy.  Such  a  purchase,  it  has 
been  said,  is  not  only  outside  the  limits  of  its  charter,  but  is 
directly  opposed  to  its  leading  objects.*  Neither  has  an 
insurance  company  such  a  power,  under  a  statutory  authority 
"  to  invest  all  or  any  part  of  its  capital  stock,  money,  funds, 
or  other  property,  in  such  a  way  as  the  directors  may  deem 

>  Beers  v.  New  York  Life  Ins.  Co.,  '  Sands  v.  Boutwell,  26  N.  Y.  233 ; 

66  Hun  (N.  Y.),  75;  s.  c.  49  N.  Y.  St.  following  White  v.  Boss,  4  Abb.  App. 

Eep.  182 ;  20 N.  Y,  Supp.  788.  Dec.  (N.  Y.)  589. 

'  Fitzpatrick  «.  Troy  Ins.  Co.,  6  '  Kansas  Ins.  Co.  v.  Craft,  18  Kan. 

Biss.  (U.  S.)  48.  283. 
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best,  for  the  safety  of  the  capital  and  interest  of  the  stock- 
holders." ' 

§  5855.  Cannot  Change  the  Beneficiary  Prescribed  in  its 
Charter. — There  is  judicial  authority  to  the  effect  that  where 
a  mutual  benefit  society  is  chartered  with  authority  to  grant 
insurance  for  the  benefit  of  a  stated  class  of  beneficiaries,  — 
as,  for  instance,  the  widow  or  the  children  of  a  member,  —  the 
company  can  neither  in  the  first  instance  grant  an  insurance 
for  a  different  beneficiary,^  nor  consent  to  an  assignment  of  the 
policy  after  it  has  been  issued  to  a  statutory  beneficiary,  to 
one  who  does  not  belong  to  the  class  of  beneficiaries  named 
in  the  statute,'  —  in  either  of  which  cases  a  court  will,  in  con- 
formity with  the  governing  statute  and  contrary  to  the  con- 
tract, direct  the  indemnity  to  be  paid  to  the  beneficiary 
named  in  the  statute.  When,  therefore,  the  governing  stat- 
ute designated  "  the  widow  and  children  of  the  deceased 
member"  as  the  persons  to  whom  an  insurance  should  be 
made,  and  nevertheless  the  company  issued  a  benefit  certifi- 
cate to  a  member,  payable  to  his  heirs  or  as  he  might  direct 
in  his  will,  —  it  was  held  that,  upon  his  death,  his  widow,  there 
being  no  children,  and  not  his  administrator,  was  entitled  to 
the  benefit.*  So,  where  a  similar  association  was  organized 
under  a  charter  limiting  its  purposes  "  to  aflbrd  relief  to  the 
widow  and  children  of  deceased  members,"  and  a  member 
took  out  a  policy,  in  case  of  death,  payable  to  his  wife,  or  if 
she  be  dead,  to  his  children,  and  afterwards  assigned  it  to  the 
association  as  security  for  a  loan,  —  it  was  held  that  the 
assignment  was  void,  and  that  the  infant  heirs  of  the  de- 
ceased member  could  recover  the  benefit.® 

"  Straus  V.  Eagle  Ins.  Co.,  5  Ohio  lite  is  insured  cannot,  after  his  death, 

St.  60,  65,  exercise  the  right  to  change  the  insur- 

'  Kentucky  Masonic  &c.  Life  Ins.  ance  from  one  of  two  modes  adopted 

Co.  V.  Miller,  13  Bush  (Ky.),  489.  by  the  company,  which  the  assured 

'  Dietrich  ».  Madison  Belief  Asso.,  selected,  to  the  other,  —  see  Mound 

45  Wis.  79.  City  &c.  Life  Ins.  Co.  v.  Twining,  19 

*  Kentucky  Masonic  &c.  Life  Ins.  Kan.  349.    As  to  changes  of  benefici- 

Co.  V.  Miller,  supra.  aries  in  mutual  benefit  societies,  see 

"  Dietriok  v.  Madison  Belief  Asso.,  pout,  ch.  221. 
supra.    That  the  heirs  of  one  whose 
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§  5856.  Cannot  Transfer  its  Assets  to  Ke-insuring  Com- 
pany.—  An  agreement,  by  which  one  life  insurance  company 
transfers  to  another  all  of  its  assets,  of  whatsoever  name  and 
nature,  in  consideration  of  the  latter  company  undertaking 
to  re-insure  all  the  risks,  and  to  assume  and  pay  all  the  debts 
and  liabilities  of  the  former  company,  is  ultra  vires  and  void, 
although  the  vendor  company  may  be  authorized  by  its  char- 
ter to  re-insure  its  risks.* 

§  5857.  Mutual  Company  may  Insure  on  the  All-cash  Plan. 

One  court  has  discovered  no  valid  reason  why  a  mutual  insur- 
ance company  cannot  issue  policies  on  the  all-cash  premium 
plan,  whereby  the  members  are  free  from  liability  for  assess- 
ment.^ The  same  court  has  held  that  where  a  company  is 
authorized,  by  statute,  to  issue  policies  on  the  cash  principle 
to  others  than  its  members,  all  persons  insured  on  that  prin- 
ciple are  entitled  to  look  to  the  premium  notes  of  the  mem- 
bers as  representing  the  capital  stock  of  the  company.^ 

§  5858.  But  cannot  Turn  Itself  into  a  Stock  Company 
without  liCgislative  Sanction.  —  But  a  mutual  insurance 
company,  created  without  any  capital  stock,  cannot  create  a 
capital  stock  by  virtue  of  a  by-law  passed  for  that  purpose, 
and  thereby  withdraw  from  the  class  of  mutual  corporations, 
without  capital  stock,  to  which  it  belongs.^ 


1  Smith  V.  St.  Louis  Mut.  Life  Ins.  Ins.  Co.  v.  Hoge,  21  How.  (U.  S.)  35, 

Co.,  2  Tenn.  Cti.   727;   Price  v.   St.  64;  White  v.  Havens,  20  How.  Pr. 

Louis  &c.  Life  Ins.  Co.,  3  Mo.  App.  (N.  Y.)  177. 

262;  Barden  v.  St.  Louis  &c.  Life  Ins.  '  Hays  v.  Lycoming  Fire  Ins.  Co., 

Co.,  3  Mo.  App.  248.  98  Pa.  St.  184. 

»  Schimpf  V.  Lehigh  Valley  Mut.  *  State  v.  Utter,  34  N.  J.  L.  489. 
Ins.  Co.,  86  Pa.  St.  373;  afHrming  If  it  does,  without  legislative  sanc- 
8.  c.  13  Phila.  (Pa.)  515.  That  a  mu-  tion,  and  by  a  mere  by-law,  create  a 
tual  insurance  company  might  be  in-  joint  stock,  it  is  not  to  be  taxed  in  re- 
corporated  under  the  New  York  Act  spect  of  it,  according  to  this  holding, 
of  1849,  chapter  308,  with  power  to  under  a  statute  providing  for  the  tax- 
issue  policies  on  cash  payment,  see  ation  of  a  corporation  without  a  capi- 
Mygatt  V.  New  York  Protection  Ins.  tal  stock ;  but  it  would  seem  that  by 
Co.,  21  N.  Y.  53.  Compare  Union  its  wrongful  act  of  creating  a  capital 
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§  5859.  Mutual  Company  Authorized  to  Insure  for  Cash 
may  Take  Note  for  Policy.  —  Where  an  amendment  to  the 
charter  of  a  mutual  insurance  company  authorized  them  to 
make  insurance  "  for  a  specific  rate  of  premium  to  be  paid 
in  cash  in  the  same  manner  as  insurance  companies  other 
than  mutual  insurance  companies  are  accustomed  to  do,"  it 
was  held  that  they  might  accept  a  note  for  the  premium,  and 
recover  upon  it.* 

§  5860.  What  Policies   may  and  may  not  he  Issued.  —  A 

mutual  fire  insurance  company,  organized  under  the  Kansas 
statute,''  and  which  has  no  guaranty  fund  for  the  protection  of 
its  policy-holders,  cannot  legally  issue  policies  of  insurance  on 
property  situated  outside  the  State?  Where  the  charter  of  an 
insurance  company  confers  upon  it  the  power  "  generally  to  do 
and  perform  all  things  relative  to  the  objects  of  the  associa- 
tion," and  provides,  in  a  subsequent  section,  that  "all  policies 
or  contracts  of  insurance"  shall  be  subscribed  by  the  president 
or  some  other  officer  designated  by  the  board  of  directors  for 
that  purpose,  the  latter  provision  does  not  disable  the  com- 
pany from  binding  itself  by  contracts  for  policies  and  for  im- 
mediate insurance,  executed  in  other  modes  and  by  other 
agents,  —  it  being  merely  intended  to  prescribe  the  manner 
in  which  the  final  contract  or  policy  shall  be  executed.*  A 
corporation  authorized  by  its  charter  to  insure  against  fire, 
whether  caused  "  by  accident,  lightning,  or  by  other  means," 
cannot  insure  against  damage  by  lightning  not  resulting  in 
fire,  although  its  by-laws  provide  for  its  doing  so;  and  there 
can  be  no  recovery,  under  such  a  charter,  where  the  policy  is 
a  contract  to  pay  the  amount  insured  "  within  three  months 
next  after  the  said  property  shall  be  destroyed  or  demolished 
by  fire."  *     It  has  been  held  that  neither  a  policy  of  insurance, 

stock,  without  legislative  sanction,  it  '  Kansas  Home  Ins.  Co.  v.  Wilder, 

is  enabled  to  withdraw  a  large  mass  43  Kan.  731 ;  8.  c.  23  Pac.  Eep.  1061. 
of  property  from  taxation.  *  Dayton  Ins.  Co.  v.  Kelly,  24  Ohio 

'  Carey  v.  Nagle,  2  Biss.  (U.  S.)  et.  345 ;  «.  c.  15  Am.  Eep.  612. 
244.    See  also  «.  c.  2  Abb.  (U.  S.)  156.  '  Andrews  v.  Union  Mut.  Ins.  Co., 

2  Kan.  Laws  1885,  ch.  132.  37  Me.  256. 

4533 


6  Thomp.  Corp.  §  58.61.J     powers  and  ultra  vires. 

nor  a  premium  note  given  to  procure  it,  is  void,  because,  by 
the  terms  of  the  policy,  it  is  to  extend  beyond  the  term  limited 
by  the  charter  of  the  company  for  its  corporate  existence;  but  in 
such  a  case  the  policy  is  valid  for  the  unexpired  term  of  the 
charter.*  The  propriety  of  this  conclusion  would  seem  to  ap- 
pear from  the  consideration  that,  in  case  the  legislature  should 
renew  the  charter,  or  in  case  the  incorporators  should,  under 
an  enabling  act,  become  reincorporated,  the  obligation  would 
continue  in  the  renewed  corporation.^ 

§  6861.  Validity  of  Policies  Issued  by  Foreign  Insurance 
Companies.  —  There  is  a  general  consensus  of  opinion  to  the 
effect  that  if  a  foreign  insurance  company  comes  within  the 
domestic  State,  and  there  does  business  in  violation  of  its  laws 
and  even  in  the  face  of  prohibitory  statutes  having  penal 
sanctions,  this  does  not  deprive  the  citizens  of  the  domestic 
States,  to  whom  it  issues  policies,  of  the  right  to  recover 
thereon.'  Even  where  there  is  in  the  domestic  State  an  entire 
prohibition,  such  as  that  "  no  policy  of  insurance  shall  be 
signed,  issued,  or  delivered,"  by  any  company  not  chartered 
under  the  laws  of  the  domestic  State,  except  by  an  agent  first 
obtaining  a  license  in  the  manner  prescribed  by  the  act,  this 
will  not  avoid  a  policy  issued  by  a  foreign  insurance  company, 
at  the  solicitation  of  an  agent  of  the  foreign  company  within 
the  domestic  State,  having  no  authority  to  make  insurances; 
for  in  such  a  case  the  situs  of  the  contract  is  the  residence  of 
the  insurance  company,  and  not  the  State  within  which  its 
agent  solicited  the  risk  and  procured  the  application;  and  the 
courts  of  the  State  which  is  the  situs  of  the  contract  will  en- 
force it  when  not  invalid  by  the  laws  of  Ihat  State.* 


•  Huntley    v,    Merrill,    32    Barb.  '  Post,  Oh.   195;  Pennypacker  v. 

(N.  Y.)  626;  Huntley  v.  Beecher,  30  Capital  Ins.  Co.,  80  Iowa,  56;  «.  c.  20 

Barb.  (N.  Y.)  580.  Am.  St.  Rep.  395;  8  L.  R.  A.  236;  45 

'  Such  was  the  reasoning  of  Mar-  N.  W.  Rep.  408. 

vin,  J.,  in  the  case  last  decided.  *  Hyde  v.  Gi.odnow,  3  N.  Y.  266. 
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Article  II.   .Railroad  Corporations. 


Section 

5865.  Preliminary. 

5866.  Make  and  negotiate  promissory- 

notes. 

5867.  Guarantee  bonds. 

5868.  Circumstances  under  which  this 

power  upheld. 

5869.  Eeceive    municipal    subscrip- 

tions. 

5870.  Dedicate  land  for  highway, 

5871.  Contract  to  carry  beyond  their 

own  lines. 

5872.  Make  contracts  with  connecting 

carriers. 

5873.  To  what  extent  contract  joint 

obligations. 

5874.  Own  steamboats. 

5875.  Contract  to  promote  business  of 

another  road. 

5876.  Contract  to  allow  municipal  cor- 

poration to  prescribe  motive 
power. 

5877.  Contract  to  make   stock  gaps 

and  road  crossings. 

5878.  License  erection  of  buildings  on 

its  right  of  way. 

5879.  Purchase  railroad  already  built. 

5880.  Eailway  leases  void  unless  au- 

thorized by  express  law. 

5881.  niustrations  of  the  rule. 

5882.  Eight  and  duty  of  rescission. 

5883.  EaUway  company  cannot  lease 

its  telegraph  line  unless  so 
authorized. 


Section 

5884.  Eesponsibility  of  the  lessor  for 

the  torts  of  the  lessee. 

5885.  Illustrations. 

5886.  Eesponsibility  of  the  lessee  for 

negligence  in  operating  the 
road. 

5887.  What  grants  of  power  authorize 

such  leases. 

5888.  Eecovering  rent  under  an  ultra 

vires  lease. 

5889.  Statutes  conferring  the  power 

to  lease. 

5890.  Statutory  expressions  not  con- 

ferring this  power. 

5891.  Prohibition  in  case  of  compet- 

ing lines. 

5892.  Consent  of  the  stockholders. 

5893.  Lessee   takes  subject  to  what 

burdens. 

5894.  Formalities  in  the  execution  of 

such  leases. 
6895.  Eight  of  eminent  domain  does 
not  pass. 

5896.  Validity  of  leases  extending  be- 

yond term  of  corporate  exist- 
ence. 

5897.  Actions  by  third  parties  on  the 

covenants  of  such  leases. 

5898.  Covenants  to  repair. 

5899.  Offer  reward  for  criminals. 

5900.  Make  freight  contracts  before 

completion  of  line. 

5901.  Contract  to  transport  freight  at 

specified  rates  for  ten  years. 


§  5866.  Preliminary. — It  is  proposed  in  this  article  to  con- 
sider in  brief,  and  rather  with  the  view  of  convenient  search 
and  reference,  first,  the  question  of  what  powers  have  been 
ascribed  or  conceded  to  railroad  companies,  and,  second,  the 
question  of  what  powers  have  been  denied  to  them. 

§  6866.     Make     and    Negotiate    Promissory    Notes.  —  In 

common  with  all  corporations,^  an  implied  power  is  ascribed  to 


AnU,  §  5730. 
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railroad  companies  to  make  promissory  notes  through  their 
authorized  agents,'  and  to  negotiate  the  same  in  the  ordinary 
course  of  business.* 

§  6867.  Guarantee  Bonds.  —  A  railroad  company,  having 
the  power  to  issue  bonds  and  to  receive,  in  payment  of  sub- 
scriptions to  its  own  stock,  the  bonds  of  murdcipal  corporations, 
may  sell  the  bonds  so  received,  and,  for  the  purpose  of  giving 
them  a  marketable  quality,  may  guarantee  their  payment.'  If 
a  guarantee  is  made  by  such  a  company  for  the  mere  accom- 
modation of  another  company,  although  it  might  not  be  good 
as  between  the  original  parties,  it  will,  on  principles  already 
considered  in  relation  to  accommodation  indorsements  by  cor- 
porations,* be  good  as  soon  as  the  instrument,  being  nego- 
tiable, passes  into  the  hands  of  a  bona  fide  holder  for  value, 
provided  the  circumstances  are  such  that  the  guaranty  ap- 
pears on  its  face,  and  from  a  circular  of  the  agent  of  the 
guarantor  company  appointed  to  sell  the  bonds,  to  be  such  a 
contract  as  the  company  has  power  to  make.*  So,  a  railroad 
corporation  having  power  to  make  contracts  and  arrange- 
ments with  other  such  corporations  for  the  lease  of  railroads, 
and  to  issue  notes  or  bonds  for  not  less  than  one  hundred 
dollars,  may,  upon  taking  the  lease  of  a  railroad  for  the  con- 
struction of  which  it  has  issued  its  bonds,  guarantee  the  pay- 
ment of  the  interest  coupons  thereon,  although  each  coupon 
is  less  than  one  hundred  dollars.^ 

§  5868.  Circumstances  under  Whicli  This  Power  Upheld. 

Authority  given  to  a  railroad  company  in  general  terms  to  aid  a 
connecting  road  by  subscription  to  its  stock,  or  otherwise,  has  been 
held  to  include  the  power  to  guarantee  its  bonds;'  and  so  of  an  au- 
thority to  contract  with  it  for  the  transportation  of  freight  or  passen- 

'  Hamilton  v.  Newcastle  &c.  E.  Co.,  9Ind.  359. 

'  Frye  v.  Tucker,  24  111.  180.  «  Eastern  Townships  Bank  v.  St. 

°  Railroad  Co.  v,  Howard,  7  Wall.  Johnsbury  &o.  B.  Co.,  40  Fed.  Rep. 

(U.  S.)  392.  423. 

*  Ante,  5  5737.  '  Zabriskie  v,  Cleaveland  &c.  R. 

'  Madison  &c.  R.  Co.  v.  Norwich  Co.,  23  How.  (U.  S.)  381. 
&c.  Sdc,  24  Ind.  457. 
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gers  or  for  the  use  of  its  road,  as  to  the  board  of  directors  might 
seem  proper.'  Under  a  statute  conferring  on  a  railway  company  all 
the  powers  and  privileges,  for  the  purpose  of  carrying  on  its  business, 
that  private  individuals  and  natural  persons  enjoy,  it  has  been  held 
that  a  railway  company,  using  the  road  of  another  such  company, 
has  power,  in  the  lieu  of  rent  and  as  a  part  of  the  consideration  of 
the  lease,  to  guarantee  the  payment  of  the  bonds  of  the  lessor  com- 
pany, both  the  interest  and  also  the  principal  at  maturity.  This  is 
perfectly  plain;  since  an  individual  would  have  that  power,  and 
since  it  would  be  competent  for  the  railway  company  to  bind  itself 
to  pay  directly  to  the  lessor,  or  to  third  persons  at  the  request  of  the 
lessor,  an  amount,  equal  to  the  amount  of  the  bonds,  principal  and 
interest."  And  in  general,  a  railroad  corporation,  having  power  to 
take  and  dispose  of  the  securities  of  another  corporation,  may  guar- 
antee their  payment,  if  it  disposes  of  them  to  another  party  in  pay- 
ment of  its  own  debt;  and  if  it  buys  property  subject  to  a  mortgage 
securing  bonds,  it  may  guarantee  the  payment  thereof,  if  such  guar- 
anty is  taken  as  payment  pro  tanto  of  its  debt," 

§  6869.  Receive  Municipal  Subscriptions.  —  A  statute, 
authorizing  a  city  to  subscribe  its  bonds  for  a  certain  railroad 
stock,  authorizes  that  railroad  to  receive  the  subscription ;  and 
hence  the  city  cannot  defeat  an  action  on  the  bonds,  on  the 
ground  that  the  charter  of  the  company  did  not  authorize  it 
to  receive  them  in  payment  of  its  shares.* 

§  6870.  Dedicate  Land  for  Highway.  —  In  the  absence  of 
any  prohibition  in  their  charters,  or  governing  statutes,  an 
implied  power  has  been  ascribed  to  railroad  companies,  to  unite 
with  the  owners  of  the  fee  in  dedicating,  for  the  purposes  of 
a  public  highway,  lands  taken  by  them  under  their  charters.^ 


'  Smead  v.  Indianapolis  &o.  B.  Co.,  also  Stark  Bank  v.  United  States  Pot- 

lllnd.  104.  teryCo.,  34  Vt.  144;  Eahn  v.  King 

'  Low  V.  Central  Pac.  E.  Co.,  52  Wrought-Iron  Bridge    Manufactory, 

Cal.  53;  s.  e.  28  Am.  Eep.  629.  16  Kan.  277. 

'  Ellerman  v,  Chicago  Junction  E.  *  Clark  v.  Janesville,  10  Wis.  136 ; 

&c.   Co.,  49  N.  J.  Eq.  217;  s.  c.  11  Bushnell  ii.  Beloit,  10  Wis.  195.    See 

Eail.  &  Corp.  L.  J.  97 ;  35  Am.  &  Eng.  ante,  §  1115,  et  seq. 
Corp.  Cas.  S88;  23  Atl.  Eep.  287.    See  "  Green  v.  Canaan,  29  Conn.  157. 
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§  6871.  Contract    to    Carry    Beyond  their    Own    Lines. — 

Although  there  was  formerly  sonae  doubt  upon  the  question, 
an  implied  power  is  now  universally  ascribed  to  railroad  com- 
panies to  contract  to  carry  either  passengers  or  goods  beyond 
the  terminus  of  their  own  lines,'  even  where  the  extra  transit 
must  be  made  in  whole  or  in  part  by  water .^  On  the  contrary, 
a  railroad  company  is  not  bound  to  enter  into  such  a  contract; 
and  consequently  it  is  competent  for  it  to  make  a  contract 
with  a  shipper  limiting  its  liability  to  its  own  line,  and  con- 
stituting itself  a  mere  forwarding  agent  for  the  purpose  of 
eompleting  the  transit  by  means  of  other  lines. 

§  6872.  Make  Contract  witli  Connecting  Carriers.  —  From 
the  doctrine  of  the  preceding  section,  it  must  be  inferred  that 
an  implied  power  will  also  be  ascribed  to  railroad  companies 
to  make  needful  and  proper  contracts  with  connecting  carriers 
on  land  or  water,  with  the  view  of  securing,  for  freight  and 
passengers,  a  continuous  line  of  transportation,  commonly 
called  a  through  line.  Such  contracts,  preventing  as  they  do, 
the  delay  and  expense  of  transhipment  at  particular  points 
on  the  route  of  carriage,  tend  greatly  to  the  public  conven- 
ience; and,  therefore,  the  courts  discover  no  reason  why  the 
power  to  make  them  should  not  be  implied,  and  why  its  exer- 
cise should  not  be  favored.^  This  is  especially  so  where  the 
charter  of  a  particular  railroad  corporation,  or  the  general  laws 
applicable  to  it,  manifest  an  intention  on  the  part  of  the 
legislature  that  it  is  to  form  a  part  of  a  continuous  line  of 


'  Eailway  Co.   v.   McCarthy,    96  &c.  E.  Co.,  22  N.  Y.  258;  Buffett  v. 

IT.  S.  258;  Burtis  v.  Buffalo  &c.  E.  Troy  &c.  E.  Co.,  40  N.  Y.  168. 
Co.,  24  N.  Y.  269 ;  Perkins  v.  Portland  »  Chicago  &c.  E.  Co.  v.  Ayres,  140 

&c.  E.  Co.,  47  Me.  573;  s.  c.  74  Am.  111.  644;  s.  c.  30  N.  E.  Eep.  687;  Green 

Dec.  507.  Bay  &c.  E.  Co.  v.  Union  Steamboat 

2  Wheeler  v.  San  Francisco  &c.  E.  Co.,  107  U.  S.  98.    Such  contracts  will 

Co.,  31  Cal.  46;  s.  c.  89  Am.  Dec.  147.  he  specifically  enforced  in  equity,  thoMgh 

That  the  acquiescence  of  the  share-  not  after  they  have  been  discontinued 

holders  will  prevent  the  corporation  by  the  action  of  the  parties  to  them, 

from  successfully  pleading  ultra  vires  Androscoggin  &c.  E.  Co.  v.  Androscog- 

in  such  a  case,  see  Bissell  v.  Michigan  gin  E.  Co.,  52  Me.  417. 
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transportation.^  For  the  purposes  of  this  doctrine,  a  bridge 
over  a  river,  the  principal  purpose  and  use  of  which  is  to  form 
a  viaduct  for  the  passage  of  railroad  trains,  is  regarded  as  a 
railroad,  and  its  proprietors  as  a  railroad  company,  within  the 
meaning  of  statutes  authorizing  railroad  companies  to  iiake 
contracts  with  other  companies  for  the  purpose  of  securing  a 
continuous  line  of  transportation.''  A  railroad  company, 
engaged  largely  in  the  shipment  of  cotton,  has,  in  like  manner, 
an  implied  power  to  enter  into  a  contract  with  a  steamship 
company  for  a  specified  amount  of  space  on  its  ships  for  the 
shipment  of  cotton  across  the  ocean,  to  be  delivered  at  specified 
times  at  the  point  of  shipment.' 

§  6873.  To  What  Extent  Contract  Joint  Obligations.  —  A 

limitation  of  the  foregoing  doctrine  is  foiind  in  the  principle 
that  corporations  have  no  power  to  enter  into  general  partner- 
ships with  each  other;*  and  consequently  the  rule  does  not 
extend  so  far  as  to  allow  one  railroad  company  to  enter  into 
a  general  partnership  with  another  transportation  company 
for  the  operation  of  both  their  railroads  as  joint  principals.^ 
But,  call  it  a  partnership  or  not,  it  has  been  said  that,  "with- 
out attempting  to  determine  whether,  as  a  general  proposition, 
corporations  may  contract  joint  obligations,  there  can  be  no 
doubt  ....  of  the  power  of  two  or  more  railway  companies, 
whose  railways  form  a  continuous  line,  to  enter  into  a  joint 
arrangement  for  operating  their  railways  as  one  line,  and  to  be- 
come jointly  liable  for  money  borrowed  to  be  used  in  further- 
ance of  the  business  of  such  line."* 

§  5874.  Own  Steamboats.  —  The  Supreme  Court  of  the 
United  States  has  held  that  railroad  companies  cannot,  with- 
out authority  of  statute,  assume  to  purchase  steamboats  to  be 

'  Pittsburgh  &c.  E.  Co.  v.  Keokuk     Compress  Co.,  83  Va.  272;  s.  c.  2  S.  E. 
&c.  Co.,  131  U.  S.  371 ;  Burke  v.  Con-     Eep.  139. 
cord  E.  Co.,  61  N.  H.  160.  *  Post,  §  6403. 

'  Pittsburgh  &c.  E.  Co.  v.  Keokuk  '  Burke  v.  Concord  E.  Co.,  61 N.  H. 

«Scc.  Co.,  131  U.  S.  371.  160. 

'  Norfolk  &c.  E.  Co.  v.    Shippers' 
«  Chicago  &c.  E.  Co.  v.  Ayres,  140111.  644,  647;  s.  c.  30  N.  E.  Eep.  687. 
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run  in  connection  with  their  railroads,  and  that  notes  given 
for  such  a  purpose  are  void,  and  that  the  holder  cannot 
recover  on  such  notes  against  the  corporation.^  This  un- 
tenable decision,  which  allowed  the  corporation  to  keep  the 
consideration  and  repudiate  the  contract,  was  rendered  when 
the  doctrine  of  ultra  vires  was  in  its  infancy,  and  when  the 
Supreme  Court  of  the  United  States  did  not  deserve  the  stand- 
ing as  a  judicial  tribunal  which  it  has  since  acquired.  It 
would  not  be  followed  at  this  time  by  any  enlightened  court. 
Railroad  companies  can,  and  in  many  cases  are  bound  to,  own 
and  control  steamboats  and  ferries  to  convey  passengers  and 
freight  across  bodies  of  water  lying  on  the  line  of  their  roads." 

§  6875.  Contract  to  Promote  Business  of  Another  Road. 

In  like  manner,  it  has  been  held  not  beyond  the  power  of 
two  railroad  corporations  to  enter  into  a  contract  with  each 
other,  by  which  each  obligates  itself  to  promote  the  business 
of  the  other;  since  such  a  contract  may  be  regarded  as  a  con- 
tract by  either  corporation  in  furtherance  of  its  own  business, 
and  hence  within  its  implied  power;  and  in  each  event,  if 
one  of  the  parties  has  availed  himself  of  the  benefit  of  the 
contract,  it  will  be  estopped  to  raise  the  objection  that  it  was 
ultra  vires} 

§  6876.  Contract  to  Allow  Municipal  Corporations  to  Pre- 
scribe Motive  Power.  —  Where  the  charter  of  a  railroad  com- 
pany provided  that  it  should  obtain  the  consent  of  the 
authorities  of  the  City  of  New  York,  to   construct  its  road 

'  Pearce  v.  Madison  &c.  E.  Co.,  21  steamboat,  designed  by  them  in  good 

How.  (U.  S.)  441.  faith  for  the  transportation  of  freight 

^  Wheeler  v.  San  Francisco  &c.  E.  and  passengers  from  the  terminus  of 

Co.,  31  Cal.  46;  s.  c.  89  Am.  Dec.  147.  their  road  to  the  line  of  another,  is 

Another  court  has  held  that  if  a  rail-  not  ultra  vires,  and  that  a  note  given 

road  company  is  authorized,  by  the  by  the  company,  in  consideration  of 

act  under  which  they  organize,  "  to  such  a  purchase,  will  be  binding  upon 

contract   for  the  transportation  and  them.  Shawmut  Bank  v.  Plattsburgh 

delivery  of,  and  to  transport  and  de-  &c.  E.  Co.,  SI  Vt.  491. 
liver,  persons  and  property  conveyed         '  Tonawanda  Valley  &c.  E.  Co.  v. 

over  their  road,  beyond  its  termini,"  New  York  &c.  E.  Co.,  42  Hun  (N.  Y.), 

the  purchase  by  the  company  of  a  498. 
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within  that  city,  and  authorized  those  authorities  "  to  regulate 
tne  time  and  manner  o^  using  the  same,"  and,  in  pursuance 
of  this  power,  the  company  obtained  the  consent  of  the  city 
to  build  its  road  within  the  city,  upon  condition  of  the  city 
retaining  the  right  of  regulating  the  description  of  power  to 
be  used,  which  right,  the  common  council  of  the  city  after- 
wards exercised,  by  prohibiting  the  use  of  steam  as  a  motive 
power,  upon  the  track  of  the  company,  within  certain  por- 
tions of  the  city,  —  it  was  held  that  the  imposition  of  the 
restriction  was  authorized  by  the  charter  of  the  company, 
and  that  the  city  might  limit  it  to  the  use  of  any  one  of  the 
descriptions  or  modes  of  power  enumerated  in  its  charter.^ 

§  5877.  Contract  to  Make  Stock  Gaps  and  Boad  Cross- 
ings.—  A  railroad  company  may,  for  the  purpose  of  settling 
a  pending  litigatipn,  enter  into  a  contract,  by  which  it  under- 
takes, jointly  with  individuals,  to  construct  and  maintain  cer- 
tain stock  gaps  and  road  crossings  across  its  track  upon  the 
premises  involved  in  the  litigation." 

§  5878.  Ijicense  Erection  of  Buildings  on  its  Klglit  of 
Way.  —  A  railroad  company  has  the  exclusive  control  of  all 
the  land  within  what  is  usually  termed  its  right  of  way,  for 
the  purpose  of  using  it  in  the  exercise  of  its  granted  fran- 
chises, and  of  excluding  the  others  from  it.  And  while  it 
cannot  divert  it  entirely  from  the  uses  for  vs^hich  it  was  al- 
lowed to  condemn  it,  yet  it  is  allowed  a  large  discretion  in  de- 
termining to  what  uses  it  may  be  put.  Undoubtedly,  it  may 
erect  thereon  any  buildings  necessary  or  convenient  for  the 
transaction  of  its  business,  and,  by  parity  of  reasoning,  it 
may  license  third  persons  to  erect  and  occupy  such  buildings;^ 
and  it  is  a  reasonable  conclusion  that  it  may  lease  any  portion 
of  its  right  of  way  to  third  persons  for  the  erection  of  such  a 
building,  as,  for  instance,  a  grain  elevator*;  though  it  may  be 

'  New  York  &c.  E.  Co.  v.  New  °  Grand  Trunk  E.  Co.  v.  Eichard- 

York,  4  Blatchf.  (U.  S.)  193.  son,  91  U.  S.  454. 

^  Chattanooga  &c.  E.  Co.  v.  Davis,  *  Gilliland  v.  Chicago  &c.  E.  Co., 

89  Ga.  708 ;  s.  c.  15  S.  E.  Eep.  626.  19  Mo.  App.  411. 
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doubted  whether,  by  granting  such  a  license,  or  making  such 
a  lease,  it  can  cast  off  its  public  duty  of  policing  its  right  of 
way  so  that  there  shall  not  be  maintained  thereon  attractive 
nuisances,  that  is  to  say,  substances  like  scattered  salt,  tending 
to  attract  domestic  animals  upon  the  track  where  they  are 
liable  to  be  run  over  and  killed.* 

§  6879.  Purchase  Railroad  Already  Built.  —  A  railroad 
company  having  power  to  construct  a  particular  line  of  rail- 
road, with  general  power  to  purchase  property  of  whatever 
nature  or  kind,  may  purchase  from  another  company  a  railroad 
already  built  upon  that  line,  provided  the  latter  company  has 
power  to  sell.^  But  where  a  railroad  company  is  chartered 
with  power  to  build  a  line  of  railroad,  but  the  exercise  of  the 
power  is  limited  to  a  definite  period  of  time,  the  company, 
having  failed  to  exercise  the  power  within  that  time,  cannot 
thereafter  exercise  the  substituted  power  of  purchasing  or 
leasing  the  same  line.' 

§  6880.  Railway  Leases  Void  unless  Authorized  by  Ex- 
press Law.  —  As  elsewhere  stated  in  other  relations,*  when 
charters  of  railway  companies  are  granted  by  the  State,  in 
consideration  of  a  duty  and  obligation  assumed  by  them  to 
perform  certain  public  services,  it  is  regarded  as  contrary  to 
public  policy  to  allow  them  to  cast  off  this  duty  and  obliga- 
tion, by  any  form  of  alienation  or  contract,  without  the 
express  sanction  of  the  legislature.  It  follows  that  a  contract 
by  which  one  railroad  corporation  leases  its  properties  and  the 
right  to  exercise  its  franchises  to  another  corporation  or  indi- 
vidual, is  void,  in  the  absence  of  an  express  authorization  or 
sanction  of  the  legislature.  No  implication  in  favor  of  the 
power  to  make  such  a  contract  arises  from  the  ordinary  lan- 

'  On  this  point  see  Burger  v.  St.  Oamden  &c.  E.  Oo.  v.  May's  Landing 

Louis  &c.  B.  Co.,  52  Mo.  App.  119;  &c.  E.  Co.,  48  N.  3.  L.  5S0,  560. 

and  note  the  dissenting  opinion  of  '  Camden   &c.   E.   Co.   v.  May's 

Eomhaur,  P.  J.,  at  page  128.  Landing  &c.  E.  Co.,  supra. 

'  Branch  v.  Jesup,  106  U.  S.  468;  *  Ante,  §  5355,  et  seg.;  post,  i  6137. 
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guage  of  charters  conferring  the  power  to  contract,  but  the 
power  must  expressly  and  affirmatively  appear.-'  The  doc- 
trine goes  to  the  extent  that,  a  lease  of  its  property  and  the 
right  to  exercise  its  franchises  by  one  railroad  corporation  to 
another,  either  of  which  is  not  expressly  authorized  to  enter 
into  such  a  contract,  is  ultra  vires  and  void.^  Such  being  the 
nature  of  such  a  contract,  it  follows  that  a  court  of  equity 
will  not  interfere  to  assist  either  of  the  parties  to  obtain  a  col- 
lateral benefit,  which  the  agreement  would  give,  or  to  aid  them 
in  any  manner  which  would  prondote  the  object  of  the  agree- 
ment.' But,  on  the  contrary,  it  will  grant  an  injunction,  to 
restrain  the  execution  of  such  an  agreement  at  the  suit  of  a 
shareholder,  in  one  of  the  corporations,  filing  the  bill  in  behalf 
of  himself  and  the  other  shareholders  of  his  corporation, 
against  his  own  and  the  other  corporation.* 


'  Thomas  v.  Railroad  Company,  101 
U.  S.  71;  Pittsburg  &c.  E.  Co.  v. 
Keokuk  &c.  Co.,  131  IT.  S.  371;  Ore- 
gon R.  &  Nav.  Co.  ti.  Oregonian  R. 
Co.,  130  U.  S.  1;  Pennsylvania  R. 
Co.  V.  St.  Louis  &c.  E.  Co.,  118  U.  S. 
290,  630;  Central  Transportation  Co. 
V.  Pullman's  Palace  Car  Co.,  139  TJ.  S. 
24;  Abbott  v.  Johnstown  &c.  Horse 
E.  Co.,  80  N.  Y.  27 ;  s.  c.  36  Am.  Eep. 
572 ;  Beman  v.  Rufford,  15  Jur.  914 ; 
8.  c.  6  Eng.  L.  &  Eq.  106;  Great 
Northern  E.  Co.  v.  Eastern  Counties 
E.  Co.,  9  Hare,  306 ;  s.  c.  12  Eng.  L. 
&  Eq.  224;  Winch  v.  Birkenhead 
&c.  E.  Co.,  5  De  Gex  &  Sm.  562;  s.  c. 
16  Jur.  1035;  13  Eng.  L.  &  Eq.  506; 
Nelson  v.  Vermont  &c.  R.  Co.,  26  Vt. 
717;  g.  c.  62  Am.  Dec.  614;  Macon 
&c.  R.  Co.  V.  Mayes,  49  Ga.  355; 
a.  c.  15  Am.  Rep.  678;  Mahoney  v. 
Atlantic  &c.  E,  Co.,  63  Me.  68;  Ker- 
sey Oil  Co.  V.  Oil  Creek  &c.  E.  Co., 
12  Phila.  (Pa.)  374;  Stockton  v.  Cen- 
tral R.  Co.,  50  N.  J.  Eq.  52;  s.  c.  17 
L.  R.  A.  97 ;  12  Rail.  &  Corp.  L.  J. 
194;  51  Am.  &  Eng.  Bail.  Oas,  1;  24 


Atl.  Eep.  964 ;  Troy  &c.  E.  Co.  v.  Kerr, 
17  Barb.  (N.  Y.)  581;  Woodruff  v. 
Erie  E.  Co.,  25  Hun  (N.  Y.),  248; 
8.  c.  reversed,  93  N.  Y.  609;  Law- 
rence V.  Smith,  57  Iowa,  701 ;  Inter- 
national &c.  E.  Co.  V.  Underwood,  67 
Tex.  589 ;  Central  &c.  E.  Co.  v.  Mor- 
ris, 68  Tex.  49 ;  Braslin  v.  Somerville 
Horse  R.  Co.,  145  Mass.  64,  67 ;  Com. 
V.  Smith,  10  Allen  (Mass.),  448;  s.  c. 
87  Am.  Dec.  672 ;  Richardson  v.  Sib- 
ley, 11  Allen  (Mass.),  65;  s.  c.  87  Am. 
Dec.  700;  Middlesex  R.  Co.  v.  Boston 
&c.  R.  Co.,  115  Mass.  347;  Davis  v. 
Old  Colony  R.  Co.,  131  Mass.  258, 
271 ;  8.  c.  41  Am.  Rep.  221 ;  Railroad 
Co.  V.  Brown,  17  Wall.  (U.  S.)  445, 
450;  Bower  v.  Burlington  &c.  R.  Co., 
42  Iowa,  546. 

"  Pittsburgh  &c.  R.  Co.  v.  Keokuk 
&c.  Bridge  Co.,  131  U.  S.  371. 

'  Great  Northern  R.  Co.  v.  East- 
ern Counties  R.  Co.,  9  Hare,  306;  s.  c. 
12  Eng.  L.  &  Eq.  224. 

*  Winch  V.  Birkenhead  &c.  R.  Co., 
5  De  Gex  &  Sm.  562;  s.  c.  16  Jur. 
1035;  13  Eng.  L.  &  Eq.  506. 
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§  5881.  Illustrations  of  the  Bnle.  —  As  this  power  must  be 
conferred  by  the  legislature  of  the  State  granting  the  franchise  to 
build  and  operate  the  railway  within  its  limits,  and  delegating  to 
that  end  its  sovereign  right  of  eminent  domain,  it  follows  that  such 
a  power  cannot  be  acquired  by  the  mere  act  of  organizing  a  railroad 
corporation  in  a  foreign  country,  and  assuming  such  a  power  in  the 
articles  of  incorporation  or  other  constating  instrument.  A  number 
of  co-adventurers  or  partners  cannot  create  such  a  power  for  them- 
selves in  this  way.  This  is  illustrated  by  an  important  case  where 
a  railway  company  organized  in  Scotland,  under  a  British  Com- 
panies Act,  took  to  itself  the  power  to  transact  business  in  Oregon, 
as  a  corporation  of  that  State  might  do,  and,  having  built  a  railroad 
in  Oregon,  attempted  to  lease  it  to  a  railway  corporation  organized 
under  the  laws  of  that  State,  for  the  term  of  ninety-six  years.  Its 
memorandum  of  association  contained  a  declaration  in  favor  of  its 
power  to  buy,  sell,  or  lease  railroads,  and  the  articles  of  association 
of  the  Oregon  corporation  contained  a  similar  declaration.  After 
the  lease  had  been  in  operation  three  years,  the  Oregon  corporation 
elected  to  rescind  the  contract  and  refused  to  pay  further  rent.  In 
an  action  by  the  Scottish  corporation  for  future  rents,  it  was  held 
that  the  contract  was  ultra  vires,  because  not  authorized  by  the  laws 
of  Oregon;  that  it  was  an  unlawful  contract  in  the  sense  of  being 
opposed  to  the  public  policy  of  the  State;  that  either  party  had  a 
right  of  rescission  and  was  under  a  continuing  duty  to  withdraw 
from  it;  that,  upon  the  contract  being  rescinded  by  either  party, 
no  right  of  action  arose  in  behalf  of  the  other  party  for  anything 
promised  to  be  done  or  rendered  by  the  contract  subsequently 
to  the  rescission;  and,  consequently,  that  the  Scottish  corporation 
could  not  maintain  an  action  for  rents  subsequently  accruing.'     A 

^  Oregon  R.  &c.  Oct).  Oregonian  concluded,  including  the  late  Judah 
E.  Co.,  130.  U.  S.  1;  reversing  s.  c.  22  P.  Benjamin,  Q.  C,  who  certified  its 
Fed.  Eep.  245;  and  23  Fed.  Eep.  232.  validity,  "  as  did  also  the  principal 
In  an  article  in  the  Juridical  Review,  solicitor  on  the  other  side,  who  was 
published  at  Edinburgh,  by  Mr.  Ed-  one  of  the  gentlemen  who  afterwards 
mund  Eobertson,  a  Scottish  advocate,  succeeded  in  defeating  it  in  the  Su- 
who  was  permitted  to  appear  in  the  preme  Court.  The  lessee  entered 
Supreme  Court  of  the  Unite!  States,  into  possession,  and  for  aboat  three 
in  the  argument  of  this  case  (see  130  years  paid  the  rent.  In  May,  1884,  it 
U.  S.  14),  the  decision  is  severely  suddenly  repudiated  the  lease  as  in- 
criticised,  and  it  is  stated  that  the  valid,  and  offered  to  hand  over  the 
best  legal  opinion  in  both  countries  railroad,  large  sections  of  which,  by 
was  consulted  before  the  lease  was  that  time,  had  become  wholly  dilapi- 
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more  conspicuous  illustration  of  the  rule  is  found  in  a  decision, 
where  a  Pennsylvania  corporation,  engaged  in  building  and  oper- 
ating sleeping-cars,  entered  into  a  lease  for  ninety-nine  years, 
whereby  it  turned  over  its  properties  to  the  Pullman  Palace  Car 
Company,  of  Illinois,  under  which  the  latter  company  held  on 
to  the  properties  for  about  sixteen  years,  and  then  repudiated  the 
lease,  presumably  after  it  had  destroyed  its  rival,  worn  out  its  prop- 
erties, and  procured  for  itself  contracts  with  railroad  companies  in 
place  of  its  contracts,  which  had  expired;  and  it  was  held  that  an 
action  could  not  be  maintained  by  the  lessor  upon  a  covenant  of  the 
lease  for  further  rent.^  On  the  contrary,  it  was  a  sound  conclusion 
of  the  New  York  Court  of  Appeals,  that  where  the  lessee  corporation 
held  on  to  the  leased  property  and  continued  to  operate  it,  it  became 
estopped  from  repudiating  its  obligation  to  pay  rent  and  from  setting 
up  the  defense  of  ultra  vires  in  an  action  to  recover  the  same;' 
though  the  reasoning  of  the  court  that  such  a  lease  is  neither  malum 
in  se  nor  maJwm  prohibitum,  nor  void  as  contrary  to  public  policy,  is 
not  in  line  with  the  prevailing  theory.  It  is  not,  indeed,  malum, 
prohibitum,  in  the  sense  of  being  prohibited  by  statute,  but  it  is 
malum  prohibitum,  in  the  sense  of  being  prohibited  by  the  principles 
of  the  common  law;  and  nearly  all  judicial  authority  concurs  to  the 
effect  that  it  is  against  public  policy.' 

§  5882.  Right  and  Duty  of  Bescission.  —  The  decisions  of 
the  Supreme  Court  of  the  United  States  assert  and  emphasize 

dated,  to  its  owners."  The  author  *  There  is  a  Federal  Circuit  Court 
haa  ventured  to  inquire,  in  another  decision  to  the  effect  that,  there  being 
pubUcation,  in  what  possible  manner  no  statute  in  Indiana  which  in  terms 
the  public  policy  of  the  State  of  Ore-  forbids  or  prohibits  railroad  corpora- 
gon  could  be  wounded  by  an  alien  tions  of  that  State  from  executing 
corporation  turning  over  a  railway  Ceases  of  their  property,  a  lease  made 
property  within  the  State  to  a  citizen  by  such  a  corporation  is  valid,  — 
corporation  competent  to  possess  and  especially  where  such  a  lease  is  en- 
operate  such  property:  28  Am.  Law  tered  into  with  a  railroad  corporation, 
Eev.  402.  formed  in  an  adjoining  State,  for  the 

'  Central    Transportation   Co.    v.  purpose  of  creating  a  connecting  line 

Pullman's  Palace  Car  Co.,  139  U.  S.  of  travel  and  traffic.    Pittsburgh  &c. 

24.    The  author  has  ventured  to  ob-  E.  Co.  v.  Columbus  &c.  E.  Co.,  8  Biss. 

serve  unfavorably  upon  this  case  in  (U.S.)  456.    But  this  decision  must  be 

28  Am.  Law  Eev.  403.  regarded  as  overruled  by  the  decisions 

'  Woodruff  V.  Erie  E.  Co.,  93  N.  Y.  of  the  Supreme  Court  of  the  United 

609;  reversing s.c. 25 Hun (N.Y.), 246,  States,  above  referred  to. 
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a  continuing  duty  of  rescission  upon  the  part  of  either  of  the 
corporations  entering  into  the  unlawful  contract,  and  they 
hold  that  the  fact  that  it  has  been  executed  in  part  does  not 
prevent  a  rescission  in  so  far  as  it  remains  unexecuted, — 
otherwise  the  part  execution  of  a  void  contract  would  make 
it  valid  in  all  its  parts.'  But,  no  dotibt,  this  right  of  rescission 
is  based  upon  the  obligation  of  doing  justice  to  the  other  cor- 
poration, by  putting  it,  so  far  as  possible,  in  statu  quo;^  and  the 
courts  will  even  interfere  to  prevent  a  rescission  until  this 
has  been  done.* 

§  5883.  Railway  Company  cannot  liOase  its  Telegraph 
liine  unless  so  Authorized.  —  The  franchise  of  building  and 
operating  a  line  of  telegraph  rests  upon  the  same  principle 
as  the  franchise  of  building  and  operating  a  railway:  it  is 
coupled  with  the  obligation  of  operating  the  telegraph  line, 
for  the  benefit  of  the  public,  under  reasonable  conditions 
and  at  reasonable  charges;  and,  therefore,  the  principle  under 
consideration  has  been  justly  extended  so  far  as  to  hold  that, 
where  a  railroad  company  had  been  chartered  by  act  of  Con- 
gress, and  empowered  to  construct,  maintain,  and  operate  a 
railroad  and  telegraph  line,  it  could  not  lease  its  right  to  con- 
struct, maintain,  and  operate  a  telegraph  line,  without  the 
consent  of  Congress,  although  it  was  stipulated  in  the  lease 
that  the  lessee  should  perform  all  the  duties  imposed,  in 
respect  of  the  telegraph  line,  upon  the  lessor  by  its  charter.* 
Either  party  being  under  a  continuing  duty  to  withdraw  from 
such  an  ultra  vires  contract,*  the  railroad  company  was  sus- 
tained in  seizing  the  line  of  telegraph  from  the  telegraph  com- 

'  Thomas    v.    Railroad    Co.,    101  bound,  until  one  of  them,  or  a  stock- 

U.  S.  71,  86;    Oregon  Rail.  &  Nav.  holder  of   one    of   them,   claims  an 

Co.  V.  Oregonian  Nav.  Co.,  130  U.  S.  1.  avoidance,  see  Beveridge  v.  New  York 

»  Woodruff  t).  Erie  R.  Co.,  93  N.  Y.  Elev.  R.  Co.,  42  Hun  (N.  Y.),  656, 

609.  mem.;  s.  c.  5  N.  Y.  St.  Rep.  59. 

'  Post,  4  6003.   Compare  Pullman's  *  Atlantic  &c.  Tel.  Co.  v.  Union 

Palace  Car  Co.  v.  Central  Transporta-  Pac.  R.  Co.,  1  McCrary  (U.  S.),  541. 
tion  Co.,  139  TJ.  S.  62.    That  such  a  »  Ante,  §  5882;  Thomas  v.  Railroad 

lease  is  voidable  merely,  and  that,  in  Co.,  101  U.  S.  71. 
the  absence  of  fraud,  both  parties  are 
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pany  to  whicli  it  had  leased  it,  and  in  resuming  control  and 
operation  of  it;  but  it  was  enjoined  from  taking  this  course 
until  an  accounting  between  it  and  the  telegraph  company,  for 
the  purpose  of  settling  the  equities  between  them,  had  been 
made.* 

§  5884.  Kesponsibility  of  the  Lessor  for  the  Torts  of  the 
Lessee. — If  the  lease  is  ultra  vires  and  void,  within  the  mean- 
ing of  the  preceding  sections,  the  lessor  company  remains 
liable  for  any  failure  of  the  lessee  company  to  discharge  the 
public  obligations  which  the  lessor  company  has  thus  endeav- 
ored to  devolve  upon  the  lessee  company.  It  will  be  answer- 
able, in  damages,  for  its  negligence  and  the  negligence  of  its 
servants."     On  the  other  hand,  if  the  lease  has  been  made 


'  Ante,  5  5357. 

'  Ante,  i  5355  •,post,i  6241 ;  Abbott  v. 
Johnstown  &c.  Horse  R.  Co.,  SON.  Y. 
27;  g.  c.  36  Am.  Eep.  572,  Folger,  J., 
dissenting,  on  the  view  of  a  want  of 
privity;  Balsley  v.  St.  Louis  &c.  E. 
Co.,  119  III.  68;  8.  c.  59  Am.  Eep. 
784;  8  N.  E.  Eep.  859;  1  Eail.  & 
Corp.  L.  J.  63;  National  Bank  v. 
Atlanta  &c.  E.  Co.,  25  S.  C.  216 
(lessor  liable  for  failure  of  lessee 
to  deliver  goods  as  carrier) ;  Langley 
V.  Boston  &c.  E.  Co.,  10  Gray  (Mass.), 
103;  Nelson  v.  Vermont  &c.  E.  Co., 
26  Vt.  717,  721;  «.  c.  62  Am.  Dec.  614; 
Macon  &c.  E.  Co.  v.  Mayes,  49  Ga. 
S55;  3.  c.  15  Am.  Eep.  678;  Railroad 
Co.  V.  Brown,  17  Wall.  (U.  S.)  445, 
450;  Singletons).  Southwestern E.  Co., 
70  Ga,  464;  «.  c.  48  Am.  Eep.  574; 
distinguishing  Jones  v.  Georgia  &c. 
Co.,  66  Ga.  558.  Some  of  the  courts 
state  the  doctrine  loosely,  without 
any  apparent  regard  to  the  question 
whether  the  lease  was  lawful  or 
unlawful:  East  Line  &c.  E.  Co.  v. 
Lee,  71  Tex.  538;  g.  c.  9  S.  W.  Eep. 
804;  Peoria  &c.  E.  Co.  v.  Lane,  83 
111.  448;  International  &c.  E.  Co.  v. 
Kuehn,  70  Tex.  582.    But  by  running 


back  through  the  decisions  of  these 
courts  on  the  subject,  it  will  generally 
be  found  that  in  the  first  case  stating 
the  doctrine,  stress  was  laid  on  the 
fact  that  the  legislature  had  not 
authorized  the  railroad  company  to 
assign  its  franchises  or  devolve  its 
public  duties  upon  another  person  or 
corporation :  Ohio  &c.  E.  Co.  v.  Dun- 
bar, 20  111.  623;  Central  &c.  R.  Co.  v. 
Morris,  68  Tex.  49,  59.  And  doubtless 
in  a  case  where  it  should  be  made  to 
appear  that  the  legislature  had  ex- 
pressly authorized  the  making  of  the 
lease,  the  court  would  hold  that  the 
sole  liability  rests  upon  the  lessee,  — 
that  is  to  say,  upon  the  party  actually 
guilty  of  the  actionable  wrong.  In 
such  a  case  there  would  be  no  more 
propriety  in  holding  the  lessor  liable 
than  there  would  be  in  holding  a  pri- 
vate landlord  liable  for  the  acts  of  his 
tenant  in  possession  of  the  demised 
premises.  The  rule  of  the  text  has 
been  applied  to  railway  contractors 
running  what  are  called  construction 
trains,  so  as  to  make  the  railway  com- 
pany liable  for  the  killing  of  stock  by 
such  trains:  Illinois  Central  E.  Co. 
V.  Whipple,  22  111.  105.  On  the  other 
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under  authority  of  law,  then,  on  principle  and  the  better 
opinion,  the  lessor  company  is  not  liable  for  damages  done 
by  the  lessee  company,  or  its  servants,  in  operating  the  road, 
unless  there  is  a  statutory  reservation  of  such  liability.^  The 
theory  is  that,  where  the  lease  is  authorized  by  law,  the  lessor 
company  becomes,  pro  hac  vice,  the  owner  of  the  road,  and 
subject  to  the  police  regulations  affecting  its  operation,  and  to 
the  liabilities  growing  out  of  its  operation,  under  the  princi- 
ples of  the  common  law.  A  further  theory  is  that  there  is  no 
pnvity  of  contract  between  the  lessor  and  a  passenger,  or  a 
shipper  of  goods,  while  the  road  is  in  the  hands  of  the  lessee. 
But  this  theory  proves  too  much,  for  it  would  operate  to 
exonerate  the  lessee  where  the  lease  had  not  been  authorized 
by  law.  On  the  other  hand,  decisions  are  found  which  go  to 
the  length  of  holding  that,  although  the  lease  has  been 
authorized  by  statute,  the  lessor  railway  company  remains 
liable  for  the  negligences  of  the  lessee,  even  where  the  failure 
of  duty  arises  under  a  contract  with  the  plaintiff,  as  in  case 
of  a  passenger  injured  by  the  operation  of  its  train.* 

§  5885.  Illustrations.  —  Where,  by  the  terms  of  its  charter,  a 
street  railroad  company  was  declared  liable  for  any  loss  or  injury 
that  any  person  might  sustain  by  reason  of  any  carelessness,  neglect, 
or  misconduct  of  its  agents  and  servants  in  the  management,  con- 
hand,  where  a  railroad  company  '  Virginia  &c.  B.  Co.  v.  "Washing- 
allowed  another  company,  under  a  ton,  86  Va.  629;  s.  c.  10  S.  E.  Rep. 
contract,  to  run  its  trains  over  the  927 ;  7  L.  E,.  A.  344 ;  7  Rail.  &  Corp. 
rbad  of  the  former  company,  the  lat-  L.  J.  353 ;  Mahoney  v.  Atlantic 
ter  company  was  held  liable  for  stock  &c.  E.  Co.,  63  Me.  68;  Ditchett  v. 
killed  in  bo  running  its  trains  through  Spuyten  Duyvil  &c.  E.  Co.,  67  N.  Y. 
the  fact  of  the  road  not  being  fenced,  425  (reversing  s.  c.  5  Hun  (N.  Y.), 
as  though  it  had  been  the  actual  165) ;  Norton  v.  Wiswall,  26  Barb, 
owner:  Illinois  Central  R.  Co.  v.  (N.  Y.)  618;  Murch  v.  Concord  R. 
Kanouse,  39  111.  272.  In  such  a  case  Co.,  29  N.  H.  9 ;  s.  c.  61  Am.  Dec.  631 ; 
it  has  been  held  that  the  owner  of  the  Pierce  v.  Concord  Railroad,  51  N.  H. 
railroad    is    liable  for    stock  killed     590,  593, 

through  its  failure  to  fence  its  track  '  Central  R.  Co.  v.  Brinson,  64  Ga. 

(Toledo  &c.  R.  Co.  v.  Eumbold,  40  111.      475.    Compare  Peoria  &c.   R.  Co.  v. 
143),  and  said,  in  conformity  with  the     Lane,  83  111.   448,    and  cases   there 
case  last  previously  cited,  that  the     cited, 
lessee  is  also  liable.    Ibid. 
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struction,  or  use  of  its  tracks;  and  it  leased  a  portion  of  its  road  to 
another  such  company  for  the  period  of  its  charter,  and  the  lessee 
company  signed  the  lease  to  still  another  company,  and  the  legis- 
lature ratified  and  confirmed  the  lease  and  assignment, — it  was 
nevertheless  held  that  the  lessor  company  remained  liable  for  any 
injury  to  a  passenger  by  the  negligence  of  a  servant  of  the  assignee 
of  the  lease,  notwithstanding  that,  by  the  terms  of  the  lease,  the 
assignee  and  not  the  assignor  would  have  been  liable.^  So,  where 
a  steam  railroad  corporation  stood  under  a  similar  liability,  by  the 
terms  of  its  charter,  and  leased  its  railroad  to  another  such  corpo- 
ration, under  the  authority  of  an  act  of  the  legislature,  which  con- 
tained the  provision  "that  nothing  in  this  act,  or  in  any  law  or 
contract  that  may  be  entered  into  under  the  authority  of  the  same, 
shall  exonerate  the  said  company,  or  the  stockholders  thereof,  from 
any  duties  or  liabilities  now  imposed  upon  them  by  the  charter  of 
said  company,  or  by  the  general  laws  of  the  State,"  etc.,  —  it  was 
held  that  this  operated  to  leave  the  lessor  company  burdened  with 
liability  for  the  torts  of  the  lessee  company  in  operating  the  road," 
and  for  a  failure  to  perform  its  public  duties  not  resting  in  contract.' 
Yet  it  was  not  liable,  where  the  duty  consisted  of  a  breach  of  a  con- 
tract, as  for  assaulting  and  expelling  a  passenger,  who  had  purchased 
a  ticket  and  acquired  the  right  to  travel  on  one  of  the  trains  of  its 
lessee,  for  the  reason  that  there  was  no  privity  of  contract  between 
the  lessor  and  the  passenger.*  Where  the  act  done  by  the  lessee  is 
required  to  be  done  by  the  terms  of  the  lease,  and  where  it  results 
in  an  actionable  injury  to  a  third  person,  then,  of  course,  he  may 
maintain  an  action,  either  against  the  lessor  or  against  the  lessee, 
because  they  a.Te  joint  tort-feasors.  The  lessor,  having  required  the 
lessee  to  do  the  act,  and  the  action  not  having  been  predicated  upon 

^  Braslin  v.  Somerville  Horse  E.  *  Mahoney  v.  Atlantic  &c.  E.  Co., 

Co.,  145  Mass.  64.  63  Me.  68.   This  decision  is  not  worthy 

^  As  in  Stearns  v.  Atlantic  &c.  R.  of  any  respect.    An  action  against  a 

Co.,  46  Me.  95, 117  (where  it  was  held  common  carrier  for  failure  to  perform 

that  the  lessor  remained,  under  its  its  public  duties,  although  assumed 

statute,  liable  for  damages  caused  by  by  contract,  may  be  brought,  either 

fire),  in  the  form  of  an  action  ex  contractu  or 

'  As  in  Whitney  v,  Atlantic  &c.  R.  ex  delicto;  and  in  the  particular  case 

Co.,  44  Me.  362, 367 ;  s.  c.  69  Am.  Dec.  the  action  was  trespass  for  a  tort.    The 

102  (where  it  was  held  that  the  lessor  case  was  clearly  within  the  reserva- 

company  remained  liable  under  its  tion  of  the  statute,  and  three  of  the 

charter  obligation  to  maintain  sui£-  eight  judges  dissented. 


cient  fences). 


4549 


5  Thomp.  Corp.  §  5887.]    powers  and  ultea  vikes. 

the  negligent  manner  of  doing  it,  cannot  escape  liability  f6r  the  con- 
sequences of  it,  —  as  where  the  lessee  has  built  an  embankment,  as 
required  to  do  by  the  lease,  which  results  in  an  actionable  injury  to 
a  land-owner.^  Where  there  was  a  statute  reciting  that,  "  where  a 
corporation  in  this  State,  leasing  its  road  to  a  corporation  of  another 
State,  shall  remain  liable  as  if  it  operated  the  road  itself,"  etc.,  a 
corporation  chartered  under  an  act  of  Congress  was  a  corporation  of 
another  State,  within  the  meaning  of  this  statute;  and  where  a  do- 
mestic corporation  leased  its  railroad  to  such  Federal  corporation, 
the  lessor  remained  liable  for  negligent  injuries  to  the  servants  of 
the  latter.^ 

§  5S86.  KesponsibUity  of  tlie  Lessee  for  Negligence  in 
Operating  tlie  Boad.  —  Although  the  lessor  company  may  re- 
main liable,  under  the  foregoing  doctrine,  for  the  negligence 
and  other  torts  of  the  lessee  in  operating  the  road,  yet  it  does 
not  follow  from  this  that  the  lessee  will  not  also  be  liable. 
One  theory  is  that,  although  the  public  are  not  bound  to  look 
beyond  the  lessor,  yet  they  may,  if  they  see  fit,  look  to  the 
lessee.'  And  where  the  rule  of  the  jurisdiction  is  that  the 
lessor  is  not  liable,  then,  for  that  reason  alone,  the  lessee  is.* 

§  5887.  Wliat  Grants  of  Power  Authorize  Such  Leases.  — 

It  has  been  held  that  the  power  conferred  by  a  statute  upon  a 
railroad  corporation,  to  contract  with  another  such  corpora- 
tion for  the  use  of  their  respective  roads,  in  such  manner  as 
the  contract  may  prescribe,  not  inconsistent  with  the  provi- 
sions of  the  charter  of  the  corporation  whose  railroad  is  to 
be  used  under  such  contract,'  involves  the  power  to  make  a 
for  a  term  of  years."     The  court  also  hold  that  the  power 


'  Miller  v.  New  York  &c.  E.  Oo.,  gence  of  the  lessor  in  making  its  road 

20  N.  Y.  St.  Eep.  157 ;  s.  c.  3  N.  Y.  too   narrow    for    safety,  —  see  Com. 

Supp.  245.  "•  Pennsylvania  R.  Co.,  2  Pa.  County 

a  Smith  V.  Pacific  Eailroad,  61  Mo.  Ct.  391. 

17.  '  N.  Y.  Laws  1839,  ch.  218. 

»  Nelson  D.Vermont  &c.  E.  Co.,  26  '  Beveridge  v.  New  York  &c.  E. 

Vt.  717,  721;  s.  c.  62  Am.  Dec.  614, per  Co.,  112  N.  Y.  1,  21;  s.  c.  19  N.  E. 

•Eedfield,  C.  J.  Rep.  489;  20  N.  Y.  St.  Eep.  962;  2 

*  Mahoney  e.  Atlantic  &c.  E.  Co.,  L-  E.  A.  648.    And  see,  as  tending  to 

63  Me.  68.    That  the  lessee  will  not  the    same    conclusion,    Woodruff   v. 

be  liable  to  indictment  for  the  negli-  Erie  E.  Co.,  93  N.  Y.  609,  616, 
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to  make  such  a  contract  rests  in  the  board  of  directors,  with- 
out the  consent  or  ratification  of  the  stockholders,  and  that, 
in  the  absence  of  fraud  or  collusion,  such  a  contract,  although 
made  by  the  directors,  without  special  authorization  of  the 
stockholders,  binds  the  corporation.*  It  has  also  been  held, 
under  the  same  statute,  that  a  New  York  railroad  corporation, 
thus  empowered  to  contract  with  another  railroad  corporation, 
may  enter  into  a  contract  with  such  a  corporation,  owning  and 
operating  a  railroad  in  another  State,  whereby  its  railroad  is 
leased  to  the  New  York  corporation,  where  the  legislature  of 
the  State  of  such  other  corporation  has  conferred  upon  it  the 
power  to  lease  its  property.^  Notwithstanding  the  foregoing 
•  decisions,  it  may  be  doubted  whether,  on  sound  principle,  a 
power  conferred  upon  a  railroad  company  to  enter  into  con- 
tracts with  other  such  companies,  intended  no  doubt  to  confer 
the  mere  power  of  making  traffic  arrangements,  confers  upon 
one  railroad  company  the  power  to  embark  its  capital  in  the 
operation  of  railroads  chartered  in  other  States,  and  subject  to 
the  laws  of  such  States. 

§  5888.  Recovering  Kent  under  an  Ultra  Vires  I^ease.  — 

Although  a  railway  lease  may  be  ultra  vires  and  voidable  for 
want  of  the  consent  of  the  legislature,*  or  the  consent  of  the 
stockholders,*  yet  the  lessee  cannot  on  this  ground  defend 
an  action  brought  by  the  lessor  to  recover  rents  already  earned, 
but  the  principle  of  estoppel,  elsewliere  considered,  operates  to 
cut  off  this  defense.*  This  estoppel  extends,  of  course,  to  one 
claiming  under  the  lessee.*  But  where  the  lease  is  ultra  vires 
for  want  of  the  consent  of  the  legislature,  it  does  not  extend 
so  far  as  to  prevent  either  party  from  withdrawing  from  the 
contract,  and,  having  settled  previous  accounts  and  equities, 
from  defending  against  any  covenant  contained  in  the  lease 

'  Beveridge  v.  New  York  &c.  K.  Co.,      Joseph  &c.  E.  Co.,  1  McCrary  (U.  S.), 
supra.  247. 

'  Day  V.  Ogdensburgh  &c.  E.  Co.,  *  Ibid.;  Woodruff  ■».  Erie  E'.  Co., 

107  N.  Y.  129.  93  N.  Y.  609;  Camden  &c.  E.  Co.  v. 

=  Ante,  5  5880.  May's  Landing  &c.  E.  Co.,  48  N.  J.  L. 

'  Farmers'    Loan   &c.  Co.  v,  St.      530. 

»  Woodruff  V.  Erie  E.  Co.,  93  N.  Y.  609. 
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relating  to  future  occupation  or  the  payment  of  future  rent.^ 
There  is,  however,  judicial  authority  to  the  effect  that  where 
"the  lease  has  been  fully  executed  on  the  part  of  the  lessor  by 
delivery  of  possession,  future  rents  are  recoverable  so  long 
as  the  State  does  not  interpose  to  put  an  end  to  the  contract;^ 
and  this  is  the  only  conclusion  consistent  with  sound  prin- 
ciple.' 

§  6889.  Statutes  Conferring  the  Power  to  Lease. — It  has 

been  held  that  the  general  provision  of  a  statute  conferring 
the  power  upon  railroad  corporations  to  contract  with  other 
such  corporations  for  the  use  of  their  respective  roads  in  such 
a  manner  as  the  contract  may  prescribe,  carries  with  it  the 
power  to  make  a  lease  for  a  term  of  years.* 

§  6890.  Statutory  Expressions  not  Conferring  This  Power. 

It  has  been  held  that  the  power  to  lease  its  properties  is  not  con- 
ferred upon  a  railroad  company  by  the  grant  of  certain  rights  upon 
a  condition  binding  upon  itself,  its  successors,  and  assigns;"  nor  by 
a  statute  authorizing  any  railroad  company,  incorporated  under  the 
laws  of  the  State  and  having  a  terminus  in  New  York  harbor,  to 
purchase  or  lease  steamboats  and  to  operate  a  ferry  over  New  York 
harbor  to  any  point  distant  not  more  than  ten  miles  from  the  termi- 
nus,— so  as  to  authorize  a  railroad  company,  so  existing,  to  lease  a 
ferry  route  having  no  connection  with  its  terminus ;°  nor  by  a  stat- 
ute authorizing  any  railroad  company  to  lease,  consolidate,  or  merge 
with  any  other,  so  as  to  empower  the  directors  to  lease  against  the 

1  Ante,  §  5882.  to  set  up  that  the  lease  was  ultra  vires: 

*  Camden  &c.  Co.  v.  May's  Landing  Humphrey  v.  St.  Louis  &c.  R.  Co. ,  37 
&c.  E.  Co.,  48  N.  J.  L.  530.  That  Fed.  Eep.  307;  «.  c.  5  Bail.  &  Corp. 
the  acceptance  of  rent  under  an  ultra  L.  J.  149. 

mres  railway  lease  does  not  make  the  *  Beveridge  v.  New  York  Elev.  R. 

•same  valid,  —see  Ogdensburgh  &c.  R.  Co.,  112  N.  Y.  121 ;  s.  c.  20  N.  Y.  St. 

Co.  V.  Vermont  &c.  R.  Co.,  6  Thomp.  Rep.  962;  19  N.  E.  Rep.  489;  2L.  R. 

&  C.  (N.  Y.)  488;  s.  c.  4  Hun  (N.  Y.),  A.  648;  "Woodruff  v.  Erie  R.  Co.,  93 

268.  N.  Y.  609,  616. 

*  See  post,  ^  6033;  24  Am.  Law  «  Briscoe  v.  Southern  Kansas  R. 
Eev.  399,  eJ  s«g.  Circumstances  under  Co.,  40  Fed.  Rep.  273;  8.  c.  7  Rail.  & 
which  a  lessee  railroad  company  Corp.  L.  J.  36 ;  40  Am.  &  Eng.  Rail, 
acquiring  certain  rolling-stock  held  Cas.  599. 

by  the  lessor  under  a  "car  <™st"  was  «  Starin   v.  New    York,   42    Hun 

estopped  in  an  action  by  the  car  trust      (N.  Y.),  549. 
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wishes  of  a  minority  of  the  stockholders;'  nor  by  a  statute  authoriz- 
ing the  merging,  consolidating,  and  leasing,  so  to  authorize  the  lease 
without  such  consent;''  nor  by  a  charter  permitting  a  railroad  com- 
pany to  lease  another  railroad  connected  with  its  own,  so  as  to  per- 
mit it  to  lease  its  own  road  to  another  road;*  nor  by  a  statute 
authorizing  a  sleeping-car  company  to  contract  with  other  corpora- 
tions for  the  leasing  and  transferring  to  them  of  its  railway  cars  and 
other  property,  so  as  to  authorize  it  to  transfer  all  its  property, 
moneys,  credits,  contracts,  and  rights  of  action  to  another  such  com- 
pany, and  to  deprive  itself  by  covenant  of  the  right  to  exercise  its 
own  franchises.* 

§  5891.  ProMbition  In  Case  of  Competing  Liines.  —  Stat- 
utes exist  in  some  of  the  States  prohibiting  the  leasing  or  con- 
solidation of  parallel  or  competing  lines  of  railway.  A  statute 
containing  the  reservation  that  it  shall  not  be  construed  to 
authorize  "  any  railway  company  to  lease  its  rights  or  fran- 
chises to  any  other  company  owning  or  operating  a  parallel 
road  thereto," '  merely  prohibits  the  leasing  of  one  parallel 
road  to  a  company  owning  the  other,  and  was  intended  to 
preclude  the  companies  owning  parallel  roads  from  making 
traffic  contracts  for  the  partial  use  of  their  respective  routes 
between  the  line  of  parallelism.*  Two  railroads  which  do  not 
touch  any  two  common  points  between  which  for  more  than 
forty  miles  a  third  railroad  extends,  and  one  of  which  is  in 
reality  a  suburban  road  whose  traffic  would  not  be  deflected 

1  Mills  V.  Central  E.  Co.,  41  N.  J.  Neb.  143;  s.  c.  8  Am.  St.  Eep.  164;  38 

Eq.  1.  N.  W.  Eep.  43.    That  the  charter  of 

'  Ibid.  a  corporation  other  than  a  railroad 

•  Ibid.    And  in  a  suit  by  the  dis-  company  which  merely  empowers  it 

senting  minority  of  stockholders,  the  to  sell  the  real  estate  necessary  for  the 

court  will  annul  a  lease  thus  illegally  transaction  of  its  business,  when  not 

made.    Ibid.  required  for  its  use,  does  not  extend 

'  Central  Transportation  Co.  v.  to  giving  a  power  to  Zease,  —  see  Metro- 
Pullman's  Palace  Car  Co.,  139  U.  S.  politan  Concert  Co.  v.  Abby,  52  N.  Y. 
24.  That  the  Nebraska  statute  (Comp.  Super.  97. 

Stat.  Neb.,  ch.  16,  §  94)  authorizes  the  '  N.  Y.  Eailroad  Act  of  1884,  §  15. 

leasing  of  a  railroad  constructed  by  '  People  v.  O'Brien,  111  N.  Y.  1 ; 

another  company  only  in  cases  where  g.  c.  7  Am.  St.  Eep.  684;    19  N.  Y. 

the  road  of  the  lessee  and  that  of  the  St.  Eep.  173;  18  N.  E.  Eep.  692;  2 

lessor  will  forma  continuous  line, —  L.  E.  A.  25;  reversing  s.  c.  45  Hun 

see  State  v.  Atchison  &c.  E.  Co.,  24  (N.  Y.),  519. 
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over  the  other  road  to  any  considerable  extent  in  the  event 
of  any  leasing  or  consolidation,  are  not  competing  lines, 
within  the  meaning  of  a  statute  prohibiting  the  consolida- 
tion of  competing  lines,  or  the  purchase,  lease,  or  control  of 
one  such  line  by  another.^  A  statute  prohibiting  railroad 
corporations  "  whose  railroads  run  on  parallel  or  competing 
lines"  from  merging  or  consolidating,^  does  not  prohibit  one 
such  corporation  from  leasing  its  road  to  another.* 

§  6892.  Consent  of  the  Stockholders. —  Statutes  exist  au- 
thorizing railway  companies  to  lease  their  roads  and  proper- 
ties to  other  such  companies,  but  upon  the  condition  of 
obtaining  the  consent  of  a  prescribed  number  of  stockholders, 
generally  two-thirds,  by  a  meeting  called  in  a  mode  prescribed.* 
Such  statutes  are  certainly  mandatory  in  such  a  sense  that  an 
agreement  so  to  lease  which  has  not  received  the  requisite 
assent  of  the  stockholders  cannot  be  specifically  enforced.^  On 
principles  already  alluded  to,"  it  cannot  be  doubted,  on  the  one 
hand,  that  such  a  lease  may  be  set  aside  at  the  suit  of  the  stock- 
holders if  they  proceed  seasonably;  and  on  the  other  hand,  that 
it  may  be  validated  by  their  laches  or  acquiescence,  on  the 
principle  of  ratification  or  estoppeU    Where  a  lease  had  received 

'  Kimball  v.  Atchison  &c.  E.  Co.,  Stats.  Neb.,  ch.  94,  §  2.    Under  the 

46  Fed.  Eep.  888.  construction  oi  the  New  York  Act  of 

'  N.  Y.  Laws  1869,  ch.  917,  §  9.  18S9,  such  a  lease  might  be  made  by 

»  Gere  v.  New  York  Cent.  &c.  E.  the  board  of  directors  without  the 
Co.,  19  Abb.  N.  Oas.  (N.  Y.)  193.  concurrence  of  the  stockholders: 
That  the  provision  of  the  Pennsyl-  Beveridge  v.  New  York  Elev.  E.  Co., 
vania  constitution  against  the  leasing  112  N.  Y.  1;  s.  c.  20  N.  Y.  St.  Eep. 
or  operating  by  one  parallel  or  com-  962 ;  19  N.  E.  Eep.  489 ;  2  L.  E.  A.  648. 
peting  railroad  of  another,  does  not  '  Peters  v.  Lincoln  &c.  E.  Co.,  2 
apply  to  street  railways,  —  see  Shipley  McCrary  (U.  S.),  275;  s.  c.  12  Fed. 
V.  Continental  E.  Co.,  13  Phila.  (Pa.)  Eep.  513;  Peters  v.  Lincoln  &c.  E. 
128.  A  "voting  trust"  between  rail-  Co.,  14  Fed.  Eep.  319. 
road  companies  construed  as  contrary  ^  Ante,  i  4480,  et  seq. 
to  the  Georgia  constitution  prohibit-  '  Ante,  §§  5271,  5314.  What  agree- 
ing agreements  between  corporations  ment  to  work  a  mine  is  a  contract  for 
to  defeat  or  lessen  competition :  Clarke  labor,  and  not  a  lease  within  the  mean- 
w.  Central  E.  &c.  Co.,  50  Fed.  Eep.  ing  of  a  statute  requiring  a  ratification 
338;  s.  c.  15  L.  E.  A.  683.  by  the  stockholders,  —  see  Hudepohl 

*'  See,  for  example,  Gen.  Stat.  Colo.  v.  Liberty  Hill  Con.  Min.  &c.  Co.,  80 

1883,  ch.  19,   ii  124,  125,  and  Gen.  Oal.  553;  «.  c.  22  Pac.  Eep.  839. 
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the  assent  of  three-fourths  of  the  stockholders  of  the  lessor 
company  as  required  by  its  charter,  the  court  refused  to  set 
it  aside,  in  the  absence  of  any  fraudulent  conduct  or  intent, 
on  the  ground  that,  by  its  provisions,  all  the  rents  were  to  be 
appropriated  for  the  benefit  of  the  holders  of  the  preferred 
stock  of  the  lessor.^ 

§  6893.  Lessee  Takes  Subject  to  What  Burdens.  —  If  the 

charter  of  the  lessor  company  imposes  upon  it  a  liability  to 
pay,  as  a  franchise  tax,  a  percentage  of  its  gross  earnings,  the 
lessee  company  will,  in  the  absence  of  a  release  by  the  legis- 
lature, take  the  property  burdened  with  the  obligation  to  pay 
this  tax,  although  it  has  not  covenanted  to  do  so  in  the  lease.' 
Where  the  lease  provides  that  the  lessee  company  is  to  incur 
no  liability  for  "  debts,  dues,  claims,  and  liabilities,"  of  the 
lessor  company,  it  will  not  become  liable  to  perform  a  parol 
agreement  of  the  lessor  company  to  furnish  an  annual  pass  to 
a  land-owner  who  surrendered  a  right  of  way  over  his  land  in 
consideration  of  such  promise.' 

§  5894.  Formalities  in  the  Execution  of  Such  Lieases. — 

On  the  one  hand,  a  mere  corpora  e  vole  that  the  railroad  of  the 
corporation  be  leased  to  another  such  corporation  at  a  stated 
rental,  is  not  of  itself  a  lease,  within  the  meaning  of  a  pro- 
hibitory statute,  or  otherwise.*  On  the  other  hand,  where  a 
formal  lease  has  been  executed,  it  is  not  necessary  to  its  validity, 
in  the  absence  of  a  statute  otherwise  providing,  that  corporate 
action  authorizing  or  ratifying  it  should  be  taken  within  the 
limits  of  the  State  by  which  the  lessor  corporation  was  created.* 

'  Middletown  v.   Boston   &c.  Air  assignee  liable  to  perform  the  cove- 
Line  E.  Co.,  53  Oonn.  351,  359.  nants  of  the  original  lease  and  to  pay 

*  Ntw  York  t).  Twenty- third  Street  all  valid  claims  of  his  assignor  as- 

E.  Co.,  113  N.  Y.  311;  g.  c.  22  N.  Y.  sumed  thereby:  Frank  v.  New  York 

St.  Eep.  598;  21  N.  E.  Eep.  60;  af-  &c.    E.  Co.-,  44  Hun    (N.   Y.),    624, 

firming  s.  c.  48  Hun  (N.  Y,),  552 ;  and  mem.;  s.  c.  7  N.  Y.  St.  Eep.  814. 
16  N.  Y.  St.  Eep.  137.  *  Peters  v.  Boston  &c.  E.  Co.,  114 

'  Pennsylvania  Co.  v.  Erie  &c.  E.  Mass.  127. 
Co.,  108  Pa.  St.  621.    Construction  of  '  Pittsburgh  &c.  E.  Co.  v.  Oolum- 

a  contract  held  to  be  an  assignment  of  bus  &c.  E.  Co.,  8  Bis.   (U.S.)  456. 

such  a  lease  by  the  lessee,  making  the  Liability  on  a  replevin  bond  given  to 
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§  5895.  Kig-ht  of  Eminent  Domain  does  not  Pass. — Where 
a  railroad  corporation  has  been  created  by  the  legislature  and 
clothed  with  the  power  to  condemn  land  for  its  uses,  and  there- 
after leases  its  railroad  for  a  hundred  j'ears  to  another  such 
corporation,  this  delegated  power  of  eminent  domain  does  not 
pass  under  the  lease,  but  remains  with  the  lessor,  and  the 
legislature  may  deal  with  the  lessor  exclusively  in  exercising 
a  reserved  power  to  amend  its  charter.^ 

§  5896.  "Validity  of  Leases  Extending  Bjyond  Term  of 
Corporate  Existence.  —  Down  to  the  present  time,  there  seems 
to  be  no  judicial  authority  opposed  to  the  conclusion  that  a 
lease  by  one  railroad  corporation  of  its  property  to  another 
corporation,  may  be  valid,  although  made  for  a  longer  term 
than  the  period  of  the  corporate  existence  of  the  lessor.  Such 
a  lease  will,  if  not  otherwise  invalid,  be  good  for  that  term;^ 
and  it  may  be  assumed  that  it  will  be  prolonged  without  the 
execution  of  a  new  contract,  if  the  period  of  the  corporate 
existence  of  the  lessor  is  renewed  by  a  reincorporation  in 
some  way  provided  by  law.* 

§  5897,  Actions  by  Third  Parties  on  the  Covenants  of  Such 
Leases.  —  The  right  of  the  third  party  to  maintain  an  action 
on  the  covenants  of  such  a  lease,  where  the  covenant  requires, 
we  will  say,  the  lessee  to  do  something  in  his  favor,  as  to  pay 
a  debt  owing  by  the  lessor  to  him,  depends  upon  principles  of 
procedure  which  are  not  uniform.     By  the  principles  of  the 

recover  certain  attached  property  oithe  '  Worcester  v.  Norwich  &c.  E.  Co., 

lessor  company,  with  reference  to  the  109  Mass.  103. 

defense  that  its  execution  had  not  ^  ggj-g  ^_  jjgw  York  Central  &c.  R. 
been  authorized  by  the  board  of  di-  Co.,  19  Abb.  N.  Cas.  (N.  Y.)  193. 
rectors :    Bank  of  Middlebury  v.  But-  *  That  a  lease  by  a  railroad  corn- 
land  &c.  R.  Co.,  30  Vt.  159.    When  pany  of  the  privilege  of  laying  tracks 
appointment  of  receivers  of  the  property  over  parts  of  its  route  will  not  avail  to 
of  the  lessor  corporation  not  an  evic-  retain  the  corporate  existence  of  the 
tion:  Pittsburgh  &c.  R.  Co.  v.  Colum-  lessor    company,  under  a  statute  re- 
bus &c.  B.  Co.,  8  Biss.  (U.  S.)  456;  quiring  it  to  make  a  certain  expendi- 
Frank  v.  New  York  &c.  R.  Co.,  44  ture   within  a  given  time,  —  see  Re 
Hun  (N.  Y.),  624,  mem.;  s.  c.  7 N.  Y.  St.  Brooklyn  &c.  R.  Co.,  81  N.  Y.  69. 
Rep.  814 ;  and  see  post,  §§  6998,  6999. 
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common  law  such  an  action  was  not  maintainable,  but  the 
rule  is  understood  to  have  been  otherwise  in  equity.  Under 
many  of  the  modern  codes  of  procedure  an  action  is  main- 
tainable by  third  parties  upon  a  contract  made  between  two 
other  parties  for  his  benefit,  and  where  that  principle  obtains, 
a  third  party  may  maintain  an  action  under  the  circumstances 
above  stated.  But  the  promise  must  be  a  promise  to  render 
something  to  the  person  suing.  For  instance,  where  the 
promise  is  to  pay  an  annual  dividend  to  the  lessor  corporation 
upon  its  capital  stock,  this  has  been  held  to  give  no  right  of 
action  to  recover  such  a  dividend,  to  a  stockholder  of  the  lessor 
corporation}  Outside  of  these  principles,  a  corporation  has  no 
power  to  transfer  its  entire  property  by  lease  so  as  to  prevent 
the  application  of  it  at  its  full  value  to  the  satisfaction  of  its 
existing  debts;  but  a  court  of  equity  will  in  a  proper  case  of 
this  kind  decree  the  lessee  corporation  to  pay  a  judgment 
recovered  against  the  lessor.^ 

§  5898.  Covenants  to  Repair.  —  A  corporation  having  the 
power  to  acquire,  by  lease,  a  building  for  its  use,  has  the  im- 
plied power  to  enter  into  the  usual  covenant  to  repair,  and,  at 
the  determination  of  the  lease,  to  surrender  in  good  condition; 
and  if,  having  so  covenanted,  the  property  is  destroyed  by 
fire,  it  will  be  bound  to  rebuild.* 

1  Beveridge  v.  NewYork  Elev.  E.  E.  Rep.  139.    With,  reference  to  tte 

Co.,  42  Hun  (N.  Y.)  656,  mem.;  s.  e.  5  effect  upon  the  lease  of  the  appoint- 

N.  Y.   St.   Rep.   59.    Compare  ante,  ment  of  receivers,  and  a  proceeding 

§2293.  to  forfeit  the  franchises  of  the  com- 

'  Chicago  &c.  R.  Co.  v.  Third  Nat.  pany,  and  the  pendency  of  proceed- 

Bank,  134  U.  S.  276.  ings  in  a  court  of  the  United  States : 

'  Abhy  V.  Billups,  35    Miss.   618;  New  York  Elev.  R.  Co.  w.  Manhattan 

s,  c.  72  Am.  Dec.   143.   Construction  R.   Co.,   63  How.    Pr.    (N.   Y.)    14. 

of  particular  railway  leases:  —  With  With  reference  to  a  demand  of  rescis- 

reference  to  change  of  location  after  sion  on  the  ground  that  the  lessor  had 

road  located  and  built:  Minneapolis  failed    to   comply  with    a    covenant 

&c.  R.  Co.  V.  St.  Paul  &c.  R.  Co.,  35  to  arrange,  provide  for,   adjust,   and 

Minn.  265 ;  s.  c.  28  N.  W.  Rep.  705.  classify  its  indebtedness :    Pittsburgh 

With  reference  to  payment  of  rent  on  &c.  R.  Co.  v.  Columbus  &c.  R.  Co.,  8 

the  basis  of  part  of  the  gross  earnings  Biss.  (U,  S.)  456.     With  reference  to 

and  receipts:    Railroad  Co.   v.  Rail-  the  right  of  a  judgment  creditor  of 

road  Co.,  44  Ohio  St.  287;  t.  c.  7  N.  the  lessor  to  a  decree  requiring  the 

4557 


6  Thomp.  Corp.  §  5901.J    powers  and  ultra  vires. 

§  6899.  Offer  Reward  for  Criminals. — An  implied  power 
has  been  ascribed  to  railroad  companies,  having  in  view  the 
protection  of  their  property,  to  issue  a  printed  circular,  au- 
thorizing a  general  and  standing  reward,  for  the  arrest  with 
proof  to  convict,  of  any  person  or  persons  maliciously  ob- 
structing its  tracks.^ 

§  6900.     Make   Freight    Contracts  Before  Completion  of 

Line.  —  A  contract  of  a  railroad  company,  before  the  comple- 
tion of  its  line,  for  the  carriage  of  freight,  cannot  be  regarded 
as  ultra  vires,  nor  can  the  corporation  avail  itself  of  this 
defense  where  the  contract  has  been  fully  executed  by  the  other 
contracting  party.^ 

§  6901.  Contract  to  Transport  Freight  at  Specified  Bates 
for  Ten  Years. — A  railway  corporation,  authorized  by  its 
charter  "to  do  all  acts  needful  to  carry  into  effect  the  objects 
for  which  it  was  created,"  including  the  right  to  exact  a  com- 
pensation not  exceeding  a  specified  rate  for  the  transportation 
of  persons  and  property,  may  contract  to  transport  the  freight 
of  another  corporation  at  specified  rates  for  the  period  of  ten 

Jessee  to  pay  the  amount  of  his  ]'udg-  85  Ala.  292;  s.  c.  7  Am.  St.  Eep.  48; 

ment :  Chicago  &c.  E.  Co.  v.  Third  Nat.  4  South.  Eep.  828.    As  to  the  nature 

Bank,  134  U.  S.276;  affirming s.c.  26  of  the  contract  created  by  the  adver- 

Fed.  Eep.  820.    With  reference  to  a  Hsement  of  a  reward  and  a  perform- 

covenant  by  the  lessee  to  organize  a  ance  of  such  services,  see   Eyer  v. 

new  company  and  to  issue  the  lessor  Stockwell,  14  Oal.  134;  s.  c.  73  Am. 

stock  therein ;  Catlin  v.  Green,  5  N.  Dec.   634,    and    note  638 ;    Fitch    v. 

Y.   St.   Eep.  866.    Statute  of-  North  Snedaker,  38  N.  Y.  248;  g.  c.  97  Am. 

Oarolina  authorizing  a  lease  of  iron  Dec.  791;  Besse    v.    Dyer,    9    Allen 

rails:  N.  0.  Laws  1887,  ch.  341.  Con-  (Mass.),  151;  s.  c.  85  Am.  Dec.  747, 

■struction'of  alease  held  not  to  carry  and  note  749;  Hayden».  Souger,  56 

the  right  which  the  lessor  had,  under  Ind.  42;  «.  c.  26  Am.   Eep.  1,    and 

a  contract,  of  running  its  cars  over  cer-  note  5.    As  to  whom  may  claim  the 

tain  tracks  of  another  company:  Brook-  reward,  see  Ee  Eussell,    51    Conn, 

lyn  Crosstown   E.   Co.   v.   Brooklyn  577;  s.c.  50 Am.  Eep.  55;  Haydenu. 

City  E.  Co.,  51  Hun  (N.  Y.),  600 ;  s.  c.  Souger,  56  Ind.  42;  g.  c.  26  Am.  Eep. 

22  N.  Y.  St.  Eep.  56;  3  N.  Y.  Supp.  1;  Auditor  ».  Ballard,  9  Bush  (Ky.), 

901.    Compare  Norwich  &c.  E.  Co.  v.  572;  s.  c.  15  Am.  Eep.  728. 

Worcester,  147  Mass.  518 ;  s.  c.  18  N.  '  Louisville  &e.  R.  Co.  v.  Flanagan, 

E.  Eep.  409.  113  Ind.  488;  a.  c.  3  Am.  St.  Eep.  674, 

1  Central  E.  &o.  Co.  v.  Cheatham,  680. 
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years,  and  for  a  breach  of  such  contract  the  other  party  will 
have  an  action  for  damages.  Such  a  contract,  it  is  reasoned, 
is  not  necessarily  void  as  being  an  unjust  discrimination 
between  shippers.  Nor  is  it  void  for  want  of  a  sufficient  con- 
sideration, nor  for  want  of  mutuality.  Nor  is  the  question 
one  of  abuse,  by  the  board  of  directors,  of  the  judgment  and 
discrimination  vested  in  them  by  law,  where  the  action  is 
brought  by  the  other  contracting  party,  and  neither  the  stock- 
holders nor  the  public  authorities  are  complaining.  Neither 
does  the  length  of  time  the  contract  has  to  run  affect  the  ques- 
tion of  the  power  to  make  it.^ 


Article  III.     Turnpike  Corporations. 


Section 

5904.  Powers  in  respect  of  establish- 

ing route. 

5905.  Changing   the  route  and    ter- 

mini. 

5906.  Power  to  build  its  road  upon  the 

public  highway. 

5907.  Protecting  right  of  way  from 

encroachment. 

5908.  Manner    of     constructing    the 

road. 

5909.  Liability  for  damages  in  build- 

ing the  road. 

5910.  Right  to  erect  toll-gates  at  par- 

ticular places. 

5911.  Further  of  this  subject. 

5912.  Eight  to  erect  toll-houses,  dig 

wells,  etc.,  upon  right  of  way. 

5913.  Whether  the  turnpike  company 

can    change  its    gates    after 
having  erected  them. 

5914.  When  the  right  to  demand  toll 

arises. 

5915.  Right  to  demand  tolls  for  the 

whole  distance  from  gate  to 
gate. 

5916.  Whether   toll  demandable  for 

traveling  between  two  gates. 

5917.  Right  to  demand  pre-payment 

of  tolls. 

*  Railroad  Co.  v.  Furnace  Co.,  37 


Section 

5918.  Power  to  detain   travelers  for 

non-payment  of  tolls. 

5919.  Fraudulent  evasion  of  the  pay- 

ment of  tolls. 

5920.  Exemptions   from  payment  of 

tolls. 

5921.  Construction  of  statutes  creat- 

ing such  exemptions. 

5922.  Further  of  such  statutes. 

5923.  Continued. 

5924.  Construction  of  contracts  creat- 

ing such  exemptions. 

5925.  No  right  to  charge  unreasonable 

tolls. 

5926.  Forfeiture  of  franchise  for  ex- 

acting illegal  tolls. 

5927.  Right  to  exact  tolls  within  cities 

and  towns. 

5928.  Vehicles  how  rated  for  the  pur- 

pose of  tolls. 

5929.  Pe«alties  against  toll-gatherers. 
6930.  Actions  to  recover  tolls. 

5931.  Defenses  to  such  actions. 

5932.  Whether   a    defense  that    the 

road    is    not    properly    con- 
structed or  repaired. 
6933.  Actions  to  recover  back   tolls 

illegally  exacted. 
5933  a.  Penalties  for  forcibly  passing 
toll-gates  without  paying  toll. 
Ohio  St.  321 ;  s.  c.  41  Am.  Rep.  509. 
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Sectiok  Section 

5934.  Breaking  the  toll-gate  and  pass-     5939.  What  will  be  evidence  of  an 

ing.  abandonment. 

5935.  Further  of  this  subject.  5940.  Public  proceedings    to    vacate 

5936.  Penal  liability  of  officers.  such  roads  and  to  open  them 

5937.  Liability  for  failure  to  perform  as  common  highways. 

its  public  duties.  5941.  Acts  which  turnpike  companies 

5938.  Effect  of  an  abandonment  by  may  and  may  not  do. 

the  turnpike  company.  5942.  Powers  as  depending  upon   a 

valid  organization. 

§  5904.  Powers  In  Kespect  of  EstablisMng  Route.  —  It  has 

Leen  held  that  where  the  incorporating  act  directs  the  com- 
missioners to  select  the  shortest  and  best  route  between  two 
specified  towns,  the  intent  of  the  legislature  is  that  the  road 
shall  run  from  the  corporate  limits  of  one  town  to  the  corpo- 
rate limits  of  the  other;*  that  a  statute,  enacting  that  any  road, 
made  by  a  turnpike  company  organized  thereunder,  shall  not 
be  less  than  five  miles  in  length,  is  not  satisfied  by  the  build- 
ing of  a  road  four  miles  in  length,  and  the  buying  of  the  right 
to  use  an  additional  mile  of  the  road  of  another  company;^ 
that  a  description  in  the  articles  of  association  of  a  turnpike 
company  of  its  proposed  road,  as  beginning  at  a  point  where 
two  designated  roads  touch  each  other,  at  a  described  corner 
of  a  described  section,  and  tracing  the  route  to  a  described 
point  in  another  described  section  and  range  where  it  ter- 
minates, is  sufiicient,  notwithstanding  it  fails  to  state  the 
range  of  the  section  at  the  point  of  beginning;'  that  the  exact 
location  of  the  turnpike  of  such  a  company  need  not  be  shown 
in  its  articles  of  association,  but  that  the  directors  may  fix 
the  exact  route  within  the  limits  of  a  general  description 
given  in  such  articles;*  that  an  incorporating  act  which  pre- 
scribes the  point  of  commencement  of  the  road  as  a  point 
near  another  designated  point,  demands  only  a  reasonable 
conformity,  and  is  complied  with  where  the  distance  between 
the  two  points  is  as  great  as  a  mile  and  a  half;^  and  that, 

'  Franklin  &c.  Turnp.  Co.  v.  Camp-  "  Estell  v.  Knightstown  &c.  Turnp. 

bell,  2  Humph.  (Tenn.)  467.  Co.,  41  Ind.  174. 

'  Green  I).  Beeson,  31Ind.  7.   Com-  *  Barnhill  w.  Mill  Spring &c.  Gravel 

pare  ante,  §  5879.  Road  Co.,  51  Ind.  354. 

'  Hadley  v.  Harpeth  Turnp.  Co.,  2  Humph.  (Tenn.)  555. 
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where  a  charter  requires  the  cliief  engineer  of  the  State  to 
survey  and  mark  the  most  direct  and  practicable  route,  and 
makes  it  the  duty  of  the  company  to  follow  that  route,  a  gen- 
eral description  of  the  route  to  be  traversed,  made  by  the 
<;hief  engineer,  such  as  will  "  serve  to  guide  the  directory  [of 
the  company]  in  its  actual  location,"  is  not  a  compliance  with 
the  statute,  and  the  directory  are  not  bound  by  such  designa- 
tion.* 

§  5905.  Changing  the  Route  and  Termini.  —  It  has  been 
held  that  a  company,  having  once  located  its  road,  cannot 
change  the  location  at  will,  but  must  keep  it  in  repair,  unless 
prevented  by  some  vis  major,  or  the  lawful  appropriation  of  it 
by  the  public;^  but  that  it  has  a  discretion  to  change  its  route 
so  as  to  avoid  obstacles  and  to  obtain  the  best  route,  except  that 
it  cannot  change  or  abandon  its  original  termini;^  but  on 
the  other  hand,  that  a  municipal  corporation  cannot  enjoin  a 
turnpike  company  from  exercising  a  power  conferred  in  its 
charter  to  construct  its  road  within  the  borough  limits,  on  the 
ground  that  it  originally  located  it  upon  another  route  with- 
out such  limits,  and  thereby  exhausted  its  power,  where  it  de- 
layed bringing  its  action  for  eleven  years,  and  failed  to  make 
■clear  proof  that  the  former  location  had  ever  been  completed.* 

§  5906.  Power  to  Build  its  Koad  upon  the  Public  High- 
way.—  It  is  competent  for  the  legislature  of  a  State  to  em- 

'  Hadley  v.  Harpetli  Turnp.  Co.,  2  within  the  power  of  the  company  re- 

Humph.  (Tenn.)  555.  ceiving  such  grant  to  depart  from  the 

'  Kenton  County  Court  v.  Bank  line  of  the  old  road  at  such  points  as 

lick   Turnp.    Co.,    10    Bush    (Ky.),  they  may  choose,   and    thus  confer 

529.  upon  the  owners  of   the  soil,   over 

'  Beckner  v.  Riverside  &c.  Turnp.  which  the  old  road  passes,  the  right 

Oo.,  65  Ind.  468.  to  obstruct  the  remaining   portions 

*  Dunmore's  Appeal,  1  Pa.  Supr.  not  appropriated  by  the  company  for 

■Ct.  Oas.  567;  ».  c.  17  Atl.  Eep.  34.  theusesintended,— especially,  if  such 

But  if  the  right  of  way  of  an  old  high-  obstruction  result  in  inconvenience  to 

way,  established  by  long  and  unin-  the  public,  arising  out  of  the  fact  that 

terrupted    user,  is    granted    by    the  another  highway  intersecting  the  road 

County    Coi:trt    to    an    incorporated  granted  to  the  company  is  thereby 

■company,  for  the  purpose  of  construct-  obstructed.    Topp  v.  Garrett,  1  Swan 

ing  thereupon  a  plank  road,  it  is  not  (Tenn.),  459. 
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power  a  private  corporation  to  construct  a  turnpike  upon  a 
public  highway,  to  establish  toll-gates  thereon,  and  to  maintain 
the  road  by  means  of  tolls  collected  from  the  public  who  use 
the  highway;^  but, upon  the  well-known  principle  that  grants 
of  franchises  to  corporations  which  are  in  derogation  of  the 
common  or  public  right  are  strictly  construed  in  favor  of  the 
public  and  against  the  grantee,*  it  has  been  held  that  a  mere 
authority  in  the  charter  of  such  a  company  to  construct  a 
turnpike  between  two  designated  termini,  does  not  carry  with 
it,  by  implication,  the  right  to  appropriate  a  public  highway 
already  in  existence,  the  appropriation  not  being  a  matter  of 
necessity,  but  of  economy  merely.'  But  where  the  incorpo- 
rating act  authorized  the  appointment  of  a  committee  to  locate 
the  road,  and  they  established  it  upon  a  pre-existing  high- 
way, it  was  held  that  their  action  was  tantamount  to  an  express 
legislative  grant  of  a  right  to  appropriate  the  highway.* 
Where  the  right  has  been  granted  to  construct  a  turnpike 
upon  an  existing  public  road,  the  exercise  of  the  right  neces- 
sarily has  the  effect  of  abolishing  the  road  as  a  common  and 
unrestricted  highway,  and  also  (it  has  been  held)  of  abolish- 
ing roads  which  run  parallel  and  adjoining  to  it.*  Under 
some  statutory  systems,  the  company  is  required  to  obtain  the 
consent  of  the  county  authorities  before  it  can  take  possession 
of  a  public  highway;  but  it  has  been  held  that  where  it  is  in 
possession,  and  an  action  has  been  brought  to  enjoin  it  from 
continuing  in  possession,  the  consent  of  the  county  commis- 
sioners will  be  presumed.^  On  the  other  hand,  where  the 
County  Court  is  empowered  by  the  governing  statute  to  pre- 
scribe the  extent,  terms,  and  conditions  upon  which  the  pub- 
lic road  may  be  thus  used,  if  one  corporation  is  organized  to 

'  Chagrin  Falls  &c.  Plank   Eoad  '  Panton  Tump.  Co.  v.  Bishop,  11 

Co.  V.  Cane,  2  Ohio  St.  419;  Panton  Vt.  198. 

Turnp.  Co.  v.  Bishop,  11  Vt.  198;  '  Nolensville  Turnp.  Co.  ».  Baker, 

Nolensville  Turnp.  Co.  v.  Baker,  4  4   Humph.    (Tenn.)  315.     Compare 

Humph.  (Tenn.)  315.  ante,  §  5404. 

'  Ante,  §^  5345,  5659.  '  Palmer  v.  Logansport  &c.  Gravel 

»  Groff's  Appeal,  128  Pa.  St.  621;  Eoad  Co.,  108  Ind.  137;  s.  c.  8  N.  E. 

t.  c.  18  Atl.  Rep.  431 ;  24  Week.  Not.  Eep.  905. 

Cas.  (Pa.)  425;  5  L.  K.  A.  661. 
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construct  tte  improved  road  and  another  corporation  is  sub- 
sequently organized  for  the  same  purpose,  and  the  subsequent 
company  first  obtains  an  agreement  with  the  County  Court, 
under  the  statute,  its  rights  take  precedence  of  those  of  the 
first  company,  and  the  franchise  of  the  former  is  not  in  a 
legal  sense  impaired  thereby.^  The  title  thus  acquired  by  the 
private  corporation  in  the  public  highway  is  not  an  absolute 
title  in  fee,  but  an  easement  and  franchise  burdened  with  a 
public  duty,  which  may  be  lost  by  abandonment,  in  which  case 
the  public  rights  re-attach  without  any  judicial  declaration  to 
that  effect,  as  hereafter  explained.* 

§  6907.  Protecting  Bight  of  Way  from  Encroachment.  — 

The  company  will  be  entitled  to  an  injunction  to  prevent  en- 
croachments upon  its  right  of  way  by  the  erection  of  build- 
ings thereon,  etc.;'  but  the  extent  to  which  the  owner  of  the 
fee  may  occupy  and  use  the  right  of  way,  provided  he  does 
not  directly  interfere  with  the  easement  of  the  corporation, 
has  been  a  subject  of  more  or  less  conflict  of  opinion.  But 
the  rights  of  the  corporation,  in  respect  of  its  right  of  way,  do 
not  attach  until  its  road  has  been  actually  located :  those  rights 
do  not  relate  back  to  the  filing  of  its  articles  of  association; 
and  consequently  settlers  upon  the  land  upon  which  such  lo- 
cation is  made,  who  become  such  after  the  filing  of  the  articles 
of  incorporation,  but  prior  to  the  actual  condemnation,  do  not 
take  their  lands  subject  to  the  right  of  way  of  the  corporation.* 

§  6908.    Manner    of    Constructing    the    Boad.  —  If    the 

charier  requires  the  road  to  be  laid  out  at  a  certain  width, 
the  corporation  is  bound  to  construct  it  and  maintain  it  at 
that  width,   as   a   condition   of    continuing   to   exercise   its 

'  Douglas  County  Eoad  Co.  v.  Can-  —  see  Ee  Germantown   &c.  Turnp. 

yonville   &c.  Eoad  Co.,  8  Or.  102.  Co.  (Pa.),  1  Leg.  Gaz.  Eep.  252. 
Compare  Douglas  County  Eoad  Co.  »  Shippen  v.  Paul,  34  N.  J,  Eq.  314. 

V.  Douglas  County,  6  Or.  299.  *  Eiddell  v.    Animas  Canon  Toll 

'  Post,  §  5938.    That  in  an  inquisi-  E.  Co.,  5  Colo.  230.    Construction  of 

tion  concerning  a  turnpike  company,  a  statute  authorizing  the  closing  up  o£ 

the  fact  that  jurors  have  paid  toll  to  lateral  roads:  Shuck  v.  Lebanon  &c. 

the  company  is  not  a  disqualification,  Turnp.  Eoad  Co.,  9  Bush  (Ky.),  168. 
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franchise;  and  the  fact  that  it  is  laid  out  on  an  ancient  high- 
way furnishes  no  excuse  for  the  failure  to  perform  this  con- 
dition.^ The  certificate  of  commissioners  or  inspectors,  under  a 
charter  or  governing  statute,  to  the  effect  that  the  road  has 
been  constructed  as  thereby  required,  is  not  conclusive,  as 
against  the  State,  in  an  action  to  forfeit  the  franchises  of  the 
corporation  by  reason  of  its  failure  to  perforin  its  public 
duty  in  this  respect;''  but  it  is  conclusive  as  against  a  private 
person.'  If  the  governing  statute  requires  the  road  to  be 
arched,  this  means  that  the  center  of  it  is  to  be  rounded  up; 
and  the  statute  is  not  satisfied  by  the  mere  construction  of 
side  ditches.*  If  the  statute  requires  the  road  to  be  bedded 
with  stone,  gravel,  or  such  other  material  as  may  be  found 
on  its  line,  so  as  to  form  a  hard  surface,  this  means  durable 
material;  and  the  statute  is  not  satisfied  with  the  making  of  a 
mere  dirt  road,  if  gravel  and  stone  can  be  found  within  one 
or  two  miles  of  the  line.^ 

§  6909.  Liability  for  I>ainag'es  in  Building'  tUe   Koad.  — 

A  grant  of  right  to  occupy  and  use  a  public  highway  for  its 
gravel  road  confers  upon  the  company  a  right  to  make  such 
excavations  thereon  as  may  be  necessary  for  the  grading  of  the 
same.'  But  if  the  company,  in  the  construction  of  its  road, 
collects  a  quantity  of  water  and  casts  it  upon  the  land  of  an 
adjoining  owner,  it  will  be  liable  in  damages  therefor,  the 
same  as  any  other  proprietor  will  under  like  circumstances; 
and  the  laud-owner  in  turn  has  a  right  to  protect  himself 
from  the  invasion  by  obstructing  any  channel  producing  it, 
although  the  turnpike  will  thereby  be  injured.  It  was  so  held 
where  a  turnpike  had  been  located  upon  an  ancient  highway 
from  which  the  water  was  conducted  by  three  drains  into  the 

•  People  V.  Fishkill  &c.  Plank  Eoad  Co.,  27  Barb.  (N.  Y.)  445. 

'  People  V.  Kingston  &c.   Turnp.  *  People  v.  Waterford  &c.  Tump. 

Co.,23Wend.  (N.Y.)193;s.  c.  35Ain.  Co.,  3  Abb.   App.  Dec.   (N.  Y.)  580. 

Dec.  551;  People  ij.  Fishkill  &c.  Plank  Minimum  width  eight  and  one-half 

Boad  Co.,  27  Barb.  (N.  Y.)  445.  feet  under  statute  of  Indiana:    Neff 

'  Post,  §5  5914,  5931.  v.  Mooresville  &c.  Gravel  Eoad  Co., 

*  People  V.  Waterford  &c.  Turnp.  66  Ind.  279. 

Co.,  3  Abb.  App.  Dec.  (N.  Y.)  580.  ^  Carter  v.  Clark,  89  Ind.  238. 
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adjoining  land,  two  of  which  drains  the  company  permitted 
to  be  closed  so  as  to  collect  and  turn  all  the  water  upon  the 
land  of  a  particular  lot-owner.^ 

§  5910.  Kight  to  Erect   ToU-g'ates  at  Particular  Places. 

In  determining  whether  a  power  exists  to-  erect  a  toll-gate 
across  a  highway  at  a  given  place,  there  will  not  be  much 
difficulty  if  certain  considerations  are  kept  in  mind.  These 
are:  1.  That  a  road  which  has  acquired  the  character  of  a 
public  highway  in  any  of  the  modes  provided  by  law,  is 
prima  facie  open  to  the  free  use  of  the  whole  public;  from 
which  it  would  follow  that,  where  a  right  to  obstruct  it  by 
means  of  a  toll-gate  and  to  demand  the  payment  of  tolls  from 
members  of  the  public  passing  thereon,  is  claimed  by  any 
person  or  corporation,  the  claimant  must  justify  under  an  act 
of  the  legislature  clearly  conferring  the  right.  If  there  is  no 
such  act  of  the  legislature,  then  the  toll-gate  stands  on  the 
footing  of  any  other  purpresture;  it  is  merely  a  public  nuisance; 
the  author  of  it  is  liable  to  be  punished  by  indictment,  and  it 
may  be  removed  by  injunction,  either  at  the  suit  of  the  State 
or  at  the  suit  of  a  private  person  specially  injured  thereby.^ 
2.  But  if  it  has  been  authorized  by  the  legislature,  it  cannot, 
for  that  very  reason,  be  a  nuisance,  either  public  or  private, 
provided  the  statute  be  valid;  and  whether  the  statute  be  valid 
will  generally  depend  upon  the  question  whether  or  not  it 
authorizes  the  taking  or  damaging  of  private  property  for 
public  use  without  just  compensation,  within  the  meaning  of 
constitutional  inhibitions.  3.  The  franchise  to  construct  a 
turnpike  road,  for  the  use  of  the  public  upon  a  given  route, 
in  consideration  of  the  right  to  exact  tolls  from  persons  travel- 
ing thereon,  implies  the  right  to  erect  toll-gates  at  such  places 
as  may  be  reasonably  necessary  to  secure  the  collection  of 
tolls  and  to  prevent  the  traveling  public  from  making  use  of 
the  road  without  the  payment  of  tolls.* 

1  Limerick  &c.  Turnp.  Oo.'s  Ap-     W.  Eep.  148;   Wales  v.  Stetson,  2 
peal,  80  Pa.  St.  425.  Mass.  143;  s.  c.  3  Am.  Dec.  39.   Com- 

'  Post,    Ch.   187 ;    Maysville    &c.      pare  Craig  v.  People,  47  111.  487. 
Tump.  Co.  V.  Eatliff ,  85  Ky.  244 ;  s.  c.  °  A  turnpike  company  may,  there- 
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§  5911.  Further  of  This  Subject.  —  On  the  other  hand, 
where  the  charter  does  not  clearly  designate  the  places  along 
the  route,  or  the  distances  at  which  the  company  is  author- 
ized to  erect  such  gates,  and  its  meaning  in  this  respect  is 
doubtful  or  ambiguous,  then,  under  principles  already  ad- 
verted  to,^  it  is  to  be  construed  most  strongly  against  the  grantee 
and  in  favor  of  public  trade  and  convenience;*  and  so  as  not 
to  authorize  the  doing  of  that  which  will  amount  to  a  private 
nuisance^  But  on  the  other  hand,  this  rule  of  construction 
does  not  exact  that  the  judge  should  disregard  the  purpose  of 
the  legislature,  and  so  construe  the  statute  as  to  destroy  or 
substantially  impair  the  grant.  It  must  be  construed  reason- 
ably; and  if  it  enacts  that  "no  gate  or  turnpike  shall  be 
erected  on  any  part  of  the  highway  which  has  heretofore 
been  used  as  such,"  this  will  not  prevent  the  erection  of  a 
gate  upon  an  ancient  highway  which  has  been  vacated,  and 
in  respect  of  which  the  public  right  of  travel  has  been  termi- 
nated.*    It  is,  of  course,  competent  for  the  company  to  erect 


fore,  place  its  gates  so  as  most  efiec- 
tually  and  certainly  to  collect  tolls,  in 
so  far  as  it  is  not  restricted  by  its 
charter  or  by  statute ;  and  to  that  end 
it  may  also  change  any  gate  after  it  is 
once  established.  Upon  this  prin- 
ciple, it  has  been  held  that  it  may, 
unless  its  charter  otherwise  provides, 
erect  gates  at  a  distance  of  five  miles 
apart,  proportioning  the  toll  to  the 
distance,  where,  without  so  erecting 
them,  a  space  of  nearly  five  miles 
each  way  of  its  turnpike  road,  from 
the  entrance  of  a  public  race-track, 
will  be  subject  to  use  by  persons  at- 
tending the  meetings  without  the 
payment  of  tolls.  Maysville  &c. 
Tump.  Co.  V.  Eatliff,  85  Ky.  244;  s.  c. 
3  S.  W.  Rep.  148. 

1  Ante,  §§  5345,  5659. 

»  Stormfeltz  v.  Manor  Tump.  Co., 
K  Pa.  St.  554. 

»  Snell  V.  Buresh,  123  111.  151. 

*  State  V.  Passaic  Tump.  Co.,  27 
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N.  J.  L.  217.  There  is  some  difficulty 
in  applying  this  principle,  because 
what  the  legislature  has  authorized 
cannot,  for  that  reason,  be  deemed  a 
nuisance,  and  an  unauthorized  toll- 
gate  is  a  nuisance  per  se.  Therefore, 
to  say  that,  while  the  legislature  has 
authorized  the  turnpike  company  to 
erect  toll-gates  without  restrictions 
as  to  place  or  distance,  yet  this  power 
cannot  be  so  exercised  as  to  create  a 
nuisance,  is  to  reason  in  a  circle, — 
especially  in  view  of  the  fact  that  noth- 
ing is  more  indefinite,  in  many  cases, 
than  what  is  or  is  not  a  nuisance.  It 
may  readily  be  understood,  however, 
that  the  power  may  be  exercised  un- 
reasonably and  oppressively.  For  in- 
stance, the  lands  of  a  proprietor  may 
be  situated  at  the  outskirts  of  an  in- 
corporated town  or  village,  in  which 
case  the  erection  of  a  toll-gate  at  such 
a  place  will  deflect  a  large  portion  of 
the  public  travel  to  other  roads  by 
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toll-gates  so  as  to  intersect  and  stop  an  old  highway,  provided 
it  is  empowered  so  to  do  by  the  terms  of  its  charter,  which 
will  operate  to  control  the  use  of  the  road  and  to  override  the 
contrary  provisions  of  any  general  statute  on  the  subject, 
under  the  principle  generalia  specialibus  non  derogant}  It  is 
clear  that  the  erection  of  a  toll-gate  laterally  with  the  turnpike 
road,  so  as  to  obstruct  a  free  public  highway  crossing  the 
turnpike,  may  or  may  not  be  a  public  nuisance,  according  to 
the  use  to  which  the  gate  is  put.  If  it  is  so  used  as  to  prevent 
a  traveler  on  the  public  highway  from  crossing  the  turnpike 
and  pursuing  his  journey  thereon,  then  it  will  be  a  mere  pur- 
presture  of  the  highway,  in  the  absence  of  any  legislative 
authorization,  and,  as  such,  a  public  nuisance.  But,  if  it  is 
used  for  the  mere  purpose  of  preventing  travelers,  who  use 
the  turnpike  road,  from  leaving  the  road  and  passing  into  the 
public  highway  before  they  have  paid  their  tolls  for  the  use 
of  the  road,  or  from  entering  upon  the  turnpike  without  pay- 
ing toll,  then  it  is  not  a  public  nuisance,  and  is  not  unlawful, 
and  the  erection  of  it  where  its  use  is  thus  restrained  is  within 
the  general  powers  of  a  turnpike  company  whose  charter  does 
not  prescribe  the  places  at  which  its  gates  shall  be  erected.^ 

which  the  town  or  village  may  be  '  See,  in  part  confirmation  of  the 
entered,  and  thereby  materially  text,  Farmers'  Tump.  Boad  v.  Coven- 
damage  the  land  and  reduce  its  try,  10  Johns.  CN.  Y.)  390 ;  People  v. 
rental  value.  Such,  roughly  stated,  Denslow,  1  Gaines  (N.  Y.),  177. 
were  the  facts  in  Snell  v.  Buresh,  123  '  Ayres  v.  Turnpike  Co.,  9  N.  J.  L. 
111.  151.  The  doctrine  that  permis-  33.  It  has  been  held,  in  substance, 
sive  statutes  are  not  to  be  construed  where  the  charter  of  a  turnpike  cor- 
as  conferring  a  license  to  commit  a  poration  gave  it  authority  to  erect  a 
nuisance  where  the  thing  authorized  toll-gate  "  at  a  place  near  the  Massa- 
can  be  doae,  or  the  thing  granted  can  chusetts  line,  as  the  president  and 
be  enjoyed,  without  committing  a  directors  should  direct,"  —  that  the 
nuisance,  is  one  familiar  to  the  pro-  erection  of  a  toll-gate  two  miles  and 
fession.  See  Cogswell  v.  New  York  t/iiec-guorters  distant  from  the  Massa- 
&c.  E.  Co.,  103  N.  Y.  10;  s.  c,  57  chusetts  line  was  not  authorized  by 
Am.  Eep.  701 ;  Hill  v.  Metropolitan  the  statute ;  and  hence  that  an  action 
Asylum  District,  4  Q,  B.  Div.  433;  lay  against  the  toll-gatherer  by  one 
«.  c.  6  App.  Cas.  193;  Truman  ti.  Lon-  from  whom  he  had  demanded  and 
don  E.  Co.,  25  Oh.  Div.  423;  Balti-  received  toll  at  such  gate,  to  recover 
more  &c,  R.  Co.  v.  Fifth  Baptist  back  the  money  so  unlawfully  de- 
Church,  108  U.  S.  317;  all  cited  in  manded  and  received.  Griffen  v. 
Snell  V.  Buresh,  supra.  House,  18  Johns.  (N.  Y.)  397.    But, 
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§  5912.  Kight  to  Erect  Toll-houses,  Dig  Wells,  etc.,  upon 
Kight  of  Way.  —  Although,  by  the  condemnation  or  purchase 
of  its  right  of  way,  the  turnpike  company  acquires  only  an 
easement  for  the  purpose  of  exercising  its  franchises,  yet  it  is 
not  inconsistent  with  the  rights  of  the  owner  of  the  fee  that  it 
should  have  the  power  to  erect  toll-houses  at  its  toll-gates  within 
the  limits  of  its  right  of  way,  and  dig  wells  at  such  toll-houses 
for  the  accommodation  and  use  of  its  toll-gatherers.'  But  if  the 
house  is  built  for  a  purpose  not  connected  with  the  operation 
of  the  road,  or  if,  after  having  been  built  for  such  a  purpose, 
it  is  rented  out  or  otherwise  put  to  a  different  use,  this  will  be 
an  invasion  of  the  rights  of  the  owner  of  the  fee,  for  which  he 
may  maintain  an  action  of  trespass  at  common  law.^  This 
principle  is  not  altered  by  the  fact  that,  in  condemning  the 
land  for  the  right  of  way,  compensation  was  not  made  for  the 
detriment  which  a  toll-house  might  occasion  to  the  owner  of 
the  fee.' 

§  5913.  Whether  the  Turnpike  Company  can  Change  its 
Gates  after  having  Erected  Them. —  On  this  subject  there 
are  two  theories.  One  is  that,  where  the  legislature  has 
clothed  the  directors  of  the  turnpike  company  with  the  power 
to  locate  and  erect  toll-gates  according  to  their  discretion,  or 
with  the  power  to  erect  and  locate  them  within  certain  pre- 

where  the  incorporating  act  author-  decision  would  seem  to  have  been 

ized  the  company  to  erect  a  toll-gate  fundamentally  erroneous.    The  grant 

"near  the    dwelling-house  of   John  ought  not  to  have  been  so  interpreted 

Van     Hosen,"    and    the    company  as  to  allow  the  company,  in  the  exer- 

erected  a  gate  eight  chains  and  fifteen  cise  of  a  mere  discretion,  to  obstruct 

lengths  from  such  dwelling-house,  and  a  lateral  road,  which  had  been  a  pub- 

at  a  place  where  it  intercepted  the  lie  highway  for  forty  years, 
travel    upon    a    public   road    which  '  Ward  v.  Marietta  &c.  Tump.  Co., 

crossed  the  turnpike  road  laterally,  —  6  Ohio  St.   15 ;    Eidge    Turnpike  v. 

it  was  held  that  it  was  authorized  by  Stoever,  2  Watts  &  S.  (Pa.)  548,  and 

the  statute ;  since  the  statute  did  not  6  Watts  &  S.  (Pa.)  378. 
require  that  it  should  be  constructed  '  This  doctrine  was  conceded   in 

nearest  the  dwelling-house,  and  since  Eidge  Turnp.  Co.  v.  Stoever,  6  Watts 

the  court  would  not  interfere  with  &  S.  (Pa.)  378. 

the  discretion  vested  in  the  directors  '  Ward  v.  Marietta  &c.  Turnp.  Co., 

by  the  legislature.     People  v.  Dens-  6  Ohio  St.  15. 
low,   1  Caines    (N.    Y.),  177.      The 
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scribed  limits,  when  they  have  once  exercised  the  power  it 
becomes  exhausted,  so  that  they  cannot  thereafter  remove  them 
to  another  location,  or  discontinue  them  and  erect  new  ones 
elsewhere.^  There  is  neither  sense  nor  justice  in  this  doc- 
trine: no  sense,  because  there  is  nothing  in  the  language  of 
such  charters  to  indicate  that  the  legislature  intended  to  put 
such  a  restraint  upon  the  company  in  the  exercise  of  the 
franchises  granted;  no  justice,  because  in  mauy  cases  such  a 
construction  operates  to  destroy  or  substantially  impair  the 
granted  franchises.  It  restrains  the  company  from  correcting 
a  mistake  that  it  may  have  made  in  selecting  the  site  for  a 
toll-gate,  or  from  making  changes  in  its  toll-gates  which  may 
be  required  by  the  construction  of  lateral  public  roads,  by  the 
building  of  towns,  by  the  establishment  of  race-courses,  or  by 
other  changes  which  are  constantly  taking  place  in  a  grow- 
ing country.  The  better  opinion  is  that  a  turnpike  company, 
having  a  general  power,  without  restriction,  to  erect  toll-gates 
and  receive  tolls,  may  from  time  to  time  alter  the  location  of 
such  gates,  as  its  exigencies  and  the  necessity  of  protecting  its 
franchises  require;'^  and  that  such  a  company,  having  power 
under  its  charter  to  erect  as  many  toll-gates  as  may  be  neces- 
sary to  collect  its  lawful  tolls,  may  increase  the  number  of  gates 
originally  established,  and  change  their  situation  from  time 
to  time,  so  as  to  prevent  the  traveling  public  from  evading 
the  payment  of  tolls,  provided  they  are  not  placed  in  a  situa- 
tion prohibited  by  the  charter  or  governing  statute.'  But 
where  the  charter  limits  the  number  of  gates  and  provides 
that  they  shall  be  erected  at  such  places  as  a  committee, 
appointed  by  the  statute,  shall  direct,  then  it  is  a  reasonable 
conclusion  that,  where  the  committee  have  acted  and  made 
the  designation,  the  directors  of  the  corporation  have  no 
power  to  remove  the  gates  to  some  other  place  to  suit  their 

'  Griffeni).  House,  18  Johns.  (N.Y.)  85  Ky.  244,  which  supports  the  text 

397;  State  t;.  Norwalk  &c.Turnp.  Co.,  and   presents    a    collection    of    facta 

10  Conn.  157 ;   Hartford  &c.  Turnp.  strongly  illustrating  the  propriety  of 

Soc.  V.  Hosmer,  12  Conn.  361.  the  rule. 

*  Fowler  v.  Pratt,  11  Vt.  369.     See  »  Cheshire  Turnpike  v.  Stevens,  10 

Maysville  &c.  Turnp.  Co.  v.  Eatliff,  N,  H.  183. 
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convenience,  —  especially  where  there  is  a  public  law  pre- 
scribing the  manner  in  which  such  removals  may  be  made, 
by  petition  to  the  public  authorities.^ 

§  5914.  When  the  Rig-ht  to  Demand  Toll  Arises.  —  Stat- 
utes and  charters,  authorizing  the  organization  of  turnpike 
and  other  toll-road  companies,  generally  prescribe  the  condi- 
tions precedent  which  must  h'e  performed  before  the  right  to 
demand  toll  arises.*  In  California,  a  turnpike  company  can- 
not demand  tolls  from  the  traveling  public  until  the  number 
and  location  of  its  toll-gates  have  been  fixed  by  an  order  of  the 
board  of  supervisors  of  the  county,  and  this  is  so,  although  the 
supervisors  have  fixed  its  rates  of  toll;  and  an  order  of  the 
supervisors  authorizing  the  directors  of  such  a  corporation  to 
establish  toll-gates  at  such  places  as  they  may  designate,  does 
not  confer  upon  it  the  franchise  of  collecting  tolls.  In  other 
words,  the  supervisors  have  no  authority  to  authorize  tolls  to 
be  collected  except  at  gates  which  they  themselves  have  estab- 
lished in  compliance  with  law;  and  where  they  have  pre- 
scribed no  such  gates,  but  have  attempted  to  delegate  their 
functions  to  the  directors  of  the  turnpike  company,  the  condi- 
tion has  not  arisen  which  authorizes  the  company  to  collect 
tolls.  If  the  condition  precedent  named  in  the  statute  upon 
which  the  right  of  the  toll-road  corporation  to  demand  tolls 
from  the  traveling  public  has  not  accrued,  any  person  using 
the  highway  and  refusing  to  pay  toll  may  defend  an  action 
brought  against  him  to  recover  such  tolls  upon  this  ground; 
and  such  a  defense  is  in  no  sense  an  attempt  to  litigate  with 
the  corporation  the  question  of  its  rightful  possession  of  a 
franchise,  in  a  collateral  proceeding.^  But  where  the  right  to 
determine  whether  this  condition  precedent  has  taken  place, 
and,  upon  making  the  determination,  to  confer  upon  the  cor- 
poration the  franchise  or  license  of  collecting  tolls,  is  vested 

'  Hartford   &c.    Turnp.    Corp.    v.  Eoad  Co.  v.  Eussell,  44  Hun  (N.  Y.), 

Baker,  17  Pick.  (Mass.)  432.  626,  mem.;  s,  c.  7  N.  Y.  St.  Eep.  596. 

'  For   the    construction   of    such  '  Waterloo   Turnp.    Eoad   Co.  v. 

statutes,  see  Hinsdale  Bridge  v.  War-  Cole,  51  Cal.  381. 
ren,  6  N.  H.  154;   Southport  Plank 
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in  a  public  board,  such  as  the  supervisors  of  a  county,  and 
they,  in  the  exercise  of  the  power,  make  the  determination 
and  confer  the  franchise  or  license,  —  then  it  will  not  be  com- 
petent for  one,  sued  for  non-payment  of  tolls,  to  set  up  by  way 
of  defense  that  the  conditions  did  not  exist  which  authorized 
such  public  board  to  grant  the  franchise  or  license.  That 
would  be  an  attempt  to  re-litigate,  in  a  collateral  way,  a  ques- 
tion  which  they  have  decided,  and  to  overturn,  in  an  action 
between  the  company  and  a  private  party,  their  judgment,  in 
a  case  where  they  had  jurisdiction,  on  the  mere  ground  that 
their  jurisdiction  was  erroneously  exercised.^ 

§  6915.  Bigrht  to  Demand  Tolls  for  the  "Whole  Distance 
from  Gate  to  Gate. — The  governing  principle  upon  this 
subject,  founded  in  convenience  and  necessity,  and  laid  down 
by  various  courts,  under  charters  and  statutes  more  or  less 
similar,  is  this:  That  each  toll-gate  represents  a  certain  unit  of 
distance,  whether  it  be  placed  at  the  end  of  the  space  which  it 
represents  or  at  some  intermediate  point  thereon,  and  that 
every  traveler  passing  the  gate  must  pay  the  prescribed  and 
lawful  toll  for  that  unit  of  distance,  whether  he  has  traveled 
or  intends  to  travel  entirely  over  it  or  not."  The  rule  is 
founded  upon  the  utter  impracticability  of  the  toll-gatherer 
adjusting  the  equities  between  the  turnpike  company  and 
each  traveler  who  may  use  its  road,  and  of  the  endless  dis- 
putes with  travelers  which  would  follow  such  an  attempt.  He 
cannot,  in  many  cases,  know  how  far  a  traveler  has  traveled, 

1  Truckee  &c.  Turnp.  Oo.  v.  Camp-  the  ownership  of  the  road  cannot  be 
bell,  44  Oal.  89.  The  board  of  super-  inquired  into ;  that  can  only  be  con- 
visors  will  not  be  allowed  arbitrarily  tested  between  the  corporation  and  the 
to  refuse  to  fix  the  rate  of  toll  of  a  State.  Weaverville  &c.  Wagon  Eoad 
turnpike  road  company,  under  this  Co.  v.  Trinity  County,  64  Oal.  69. 
statute,  thus  practically  confiscating  '  Stuart  v.  Eich,  1  Caines  (N.  Y.), 
its  property  and  franchises,  but  they  182;  People  v.  Kingston  &o.  Turnp. 
will  be  compelled  to  act  by  manrfamus.  Co.,  23  Wend.  (N.  Y.)  193;  s.  c.  35 
Stony  Hill  Turnp.  Co.  v.  Placer  Am.  Dec.  551;  Mallory  i;.  Austin,  7 
County,  88  Cal.  632 ;  s.  c.  26  Pac.  Rep.  Barb.  (N.  Y.)  626 ;  Lincoln  Ave.  &c. 
513 ;  Volcano  Canyon  Boad  Oo.  v.  Oo.  v.  Daum,  79  111.  299 ;  Baltimore 
Placer  County,  88  Oal.  634 ;  s.  c.  26  &c.  Turnp.  Road  v.  Boutzahn,  65  Md. 
Pac.  Rep.  513.    In  such  a  proceeding  113;  s.  a.  4  Atl.  Rep.  275. 
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or  intends  to  travel;  and  even  where  he  may  know  the  gen- 
eral distance,  it  would  require,  in  many  cases,  a  mathemat- 
ical calculation  on  his  part  to  determine  the  exact  distance, 
the  making  of  which  would  impose  upon  the  traveler  a  vex- 
atious delay .^  "When,"  therefore,  —  to  use  the  syllabus  of  a 
well-considered  case,  which  expresses  the  doctrine  of  all  the 
others  cited  in  this  section,  —  "a  plank-road  company  has 
erected  its  toll-gates  within  the  distances  authorized  by  law, 
and  has  fixed  the  rate  of  toll  at  several  gates,  at  an  amount 
not  exceeding  the  legal  rates  for  the  entire  distance,  and  for 
the  distances  between  the  several  gates,  it  may  lawfully  exact 
the  full  toll  thus  fixed,  at  a  particular  gate;  notwithstand- 
ing the  traveler  may  not  have  traveled  upon  the  road  a 
distance  which,  at  the  established  rate  per  mile  actually  trav- 
eled, would  amount  to  such  toU."^ 

§  5916.  Whether  Toll  Demandahle  for  Traveling  between 
Two  Gates.  —  The  inconvenience  to  the  traveling  public  of 
the  rule  stated  in  the  preceding  section  is  offset  by  a  corre- 
sponding inconvenience  to  the  turnpike  company,  resting  in  a 
principle,  applied  under  various  charters  and  statutes  more  or 
less  similar,  which  is  to  the  effect  that  the  turnpike  company 
can  demand  toll  only  at  a  gate,  and  that  it  cannot  demand  and 
collect  toll  of  a  traveler  who  merely  uses  its  road  between  two 
gates,  unless  he  passes  around  a  gate,  with  the  intent  to  avoid 
payment  of  toll,  and  re-enters  upon  the  road.'    When,  there- 

'  The  beat  opinion   in  exposition  next  gate.    Some  charters,  however, 

of  this  principle  is  probably  that  of  have  been  construed  as  merely  au- 

Miller,  J.,  in  the  Court  of  Appeals  of  thorizing  the  company  to  demand  toll 

Maryland,  in  the  case  of  Baltimore  &c.  according  to  the  mileage  actually  trav- 

Turnp.  Oo.  v.  Routzahn,  65  Md.  113,  eled.    Such  was  the  construction  of  a 

where  the  reasoning  of  some  of  the  charter  which  required  the  company 

judges    of    the    court   of    Baltimore  to  erect    mile  posts  and  obliged  the 

County  is  quoted  with  approval.  traveler,  under  a  penalty  for  report- 

2  Mallory  v.  Austin,  7  Barb.  (N.  Y.)  ing  untruly,  to  report  to  the  toll-gath- 

626.    In  Detroit  Plank  Boad  Co.  v.  erer,  when  requested,  the  distance  he 

Fisher,  4  Mich.  37,  42,  it  was  held  had  traveled  or  intended  to  travel, 

that,  upon  the  refusal  of  the  traveler  Madison  &c.  Plank  Road  Co.  v.  Rey- 

to  state  how  far  he  is  going  to  travel  nolds,  3  Wis.  287. 
upon  the  road,  the  turnpike  company  '  Lexington  &c.  Turnp.  Road  Co. 

has  the  right  to  demand  toll  to  the  v.  Redd,  2  B.  Mon.  (Ky.)  30;  Bun- 
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fore,  a  traveler  entered  upon  a  turnpike  road  and  traveled  a 
considerable  distance  thereon,  and  then,  when  arrived  near  a 
toll-gate,  turned  out  upon  a  public  highway  and  thereby 
passed  the  toll-gate  without  paying  toll,  but  did  not  again  enter 
upon  the  turnpike,  it  was  held  that  he  was  not  liable  to  the 
penalty  denounced  by  a  statute'  for  the  fraudulent  evasion  of 
tolls,  although  he  may  have  had  such  an  intent.^  But  this  rule 
is  not  universal.  In  some  States,  travelers  who  use  a  turnpike 
road  are  liable  for  tolls,  whether  they  pass  a  gate  or  not.' 

§  5917.  Klght  to  Demand  Pre-payment  of  Tolls.  —  Al- 
though the  charter  or  governing  statute  may  be  silent  upon 
the  subject,  yet  judicial  holdings  are  to  the  effect  that  the  mere 
right  to  erect  toll-gates  and  to  demand  toll  of  travelers  im- 
plies the  right  to  demand  toll  of  travelers  in  advance,  —  that 
is  to  say,  before  they  have  traversed  the  distance  which  the 
toll-gate  represents.* 

§  5918.  Power  to  Detain  Travelers  for  Non-payment  of 
Tolls.  —  This  power  must  be  sought  for  in  the  charter  or  gov- 
erning statute;  otherwise  it  does  not  exist;  for,  although  a 
turnpike  company  has  the  unquestioned  right  to  prevent  a 
traveler  from  passing  its  gates  without  the.  payment  of  toll 
just  as  a  land-owner  has  the  right  to  use  reasonable  force  to 
prevent  a  trespasser  from  climbing  over  his  fence  or  breaking 
it  down  and  entering  his  close,  —  yet  this  is  a  very  different 

combe  Tump.  Co.  v.  Mills,  10  Ired.  L.  «  Centre  Turnp.  Co.  v.  Vandusen, 

(N.  C.)  30 ;  Centre  Turnp.  Co.  v.  Van-  10  Vt.  197. 

dusen,  10  Vt.  197;  conceded  in  Balti-  *  Hunter  ii.  Burnsville  Turnp.  Co., 

more  &c.  Turnp.  Co.  v.  Eoutzahn,  65  56  Ind.  213;  Morton  Gravel  Road  Co.  ti. 

Md.  113,  116 ;    and  in  Lincoln  Ave.  Wysong,  51  Ind.  4 ;  Madison  &c.  Plank 

&c.  Co.  V.  Daum,  79  111.  299,  302.  Boad  Co.  v.  Eeynolds,  3  Wis.  287. 

'  The  reading  of  the  statute  was,  *  Kenyon^.Seeley,  14Barb.  (N.  Y.) 

—  "If  any  person  shall,  with  his  car-  631;  Detroit   &c.  Plank  Eoad  Co.  v. 

riages,  cattle,  or  horses,  turn  out  of  Fisher,  4  Mich.  37 ;  Eives  v.  "Wood 

said  road  to  pass  any  of  said  gates,  (Ky.),  15  S.  W.  Eep.  131;  12  Ky.  L.  J. 

andagainenter  the  said  road,"  etc.    As  691    (not  to  be  officially    reported), 

the  statute  was  penal,  the  court,  of  See  this  last  case  for  a  statute,  under 

course,  restrained  its  meaning  to  its  which  it  was  held  that  the  company 

very  language,  disregarding  the  fraud-  had  the  right  of  pre-payment  pr  a 

ulent  intent  of  the  traveler.  round  distance,  going  and  returning. 
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thing  from  arresting  him  and  detaining  him  for  his  refusal  to 
pay  toll  in  respect  of  a  section  of  the  road  over  which  he  has 
already  traveled.  The  writer  has  found  no  decision  uphold- 
ing such  a  right;  but  the  decisions  generally  concede  the  right 
of  the  company  to  prevent  the  traveler  horn,  passing  the  toll-gate 
without  paying  toll,  unless  the  charter  or  governing  statute 
otherwise  provides.  There  are,  of  course,  exceptions  to  this 
statement.  A  toll-gatherer  would  not,  for  instance,  be  justified 
in  detaining  a  coach  carrying  the  United  States  mail,  although 
there  might  be  an  obligation  to  pay  toll;  but  such  an  obligation, 
if  existing,  could  be  enforced  only  by  action.^  The  reason  is 
that  the  States  cannot  interfere  with  the  agencies  of  the  United 
States.*  This  matter,  however,  has  been  made  the  subject  of 
compact  between  the  United  States  and  the  States  of  Ohio 
Pennsylvania,  Maryland,  and  Virginia,  concerning  a  road  built 
by  the  United  States,  called  the  Cumberland  Road,  and  the  com- 
pact has  several  times  been  the  subject  of  judicial  construction.' 

§  5919.  Fraudulent  Evasion  of  the  Payment  of  Tolls. — 

Statutes  have  been  enacted  for  the  protection  of  the  fran- 

1  Hopkins  v.  Stockton,  2  Watts  &  shall  leave  the  same  place  only  once 
S.  (Pa.)  163.  •  a  day  or  more  frequently ;  and  conse- 
'  Anie,  §  2854.  quently  that  the  mere  frequency  of 
'  See,  for  instance,  Searight  v.  the  departure  of  carriages,  laden  with 
Stokes,  3  How.  (U.  S.)  151,  where  it  the  mail,  does  not  constitute  an  abuse 
was  held  that  a  carriage  loaded  with  of  the  privilege  of  the  United  States 
the  United  States  mail  must  be  held  secured  by  the  compact,  though  an 
to  be  laden  with  the  property  of  the  unnecessary  division  of  the  mail-bags 
United  States,  within  the  true  mean-  amongst  a  number  of  carriages,  in  or- 
ing  of  the  compact,  and  consequently  der  to  evade  the  payment  of  tolls,  would 
exempt  from  the  payment  of  tolls,  be.  Seealso  Achisont).  Huddleson,  12 
See  also  Neil  v.  Ohio,  3  How.  (U.  S.)  How.  (U.  S.)  293,  where  it  was  held 
720,  where  it  was  held  that  under  the  that  an  act  of  the  Legislature  of  Mary- 
compact  with  Ohio,  a  toll  charged  land,  imposing  a  toll  upon  all  passen- 
upon  passengers  traveling  in  the  mail-  gers  in  mail-coaches  upon  the  same 
stages,  without  being  charged  also  road,  and  if  not  paid,  a  toll  of  a  dol- 
upon  passengers  traveling  in  other  lar  for  each  coach  for  every  time  that 
stages,  is  void ;  that  it  rests  entirely  it  passed  over  the  road,  was  contrary 
in  the  discretion  of  the  Postmaster-  to  the  Federal  compact  with  the  State 
General  to  determine  at  what  hours  of  Maryland  and  therefore  void.  Oom- 
the  mails  shall  leave  particular  places  pare  HoUingworth  v.  State,  29  Ohio 
and  arrive  at  others,  and  whether  it  St.  552. 
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chises  of  turnpike  companies,  prohibiting  the  building  of 
what  are  called  "  shunpikes," '^  and  also  imposing,  in  various 
language,  penalties  upon  persons  turning  off  a  toll-road  and 
passing  around  the  gate  for  the  purpose  of  evading  the  pay- 
ment of  toll;  and  we  are  now  concerned  with  the  construc- 
tion of  such  statutes.  Where  such  a  statute  provided  that, 
if  any  person  with  his  team,  cattle,  etc.,  should,  after  traveling 
the  road,  turn  off  to  pass  the  gate  or  gates  on  ground  adjacent 
thereto,  and  again  enter  on  said  road  with  intention  to  de- 
fraud the  company  by  evading  the  payment  of  toll,  he  should 
forfeit  the  sum  of  five  dollars,  etc., — 'it  was  held  that  the  fact 
that  the  traveler,  after  turning  off,  traversed  an  old  highway,  did 
not  take  the  offense  out  of  the  statute.*  Where  the  traveler 
had  used  the  plank  road  about  one  hundred  rods,  and  then, 
to  avoid  the  payment  of  toll,  turned  out  at  a  point  more  than 
a  mile  distant  from  the  toll-gate,  and  traveled  upon  another 
road  to  a  point  one  hundred  and  eighty  rods  beyond  the  toll- 
gate,  and  then  re-entered  the  plank  road  and  traveled  there- 
on four  miles,  he  incurred  the  penalty  of  the  statute.'  On 
the  other  hand,  no  matter  what  may  be  the  intent  of  the  trav- 
eler, if  he  enters  a  toll-road  and  traverses  it  for  a  considerable 
distance,  and  then,  immediately  before  arriving  at  a  toll-gate, 
quits  it  and  pursues  his  journey  upon  an  adjacent  public  hi;;h- 
way,  and  does  not  re-enter  it,  he  does  not  incur  the  penalty  of 
such  a  statute;  because  the  statute  predicates  the  penalty  upon 
turning  ofi"  the  toll-road  to  avoid  the  toll-gate  and  afterwards 
re-entering  upon  it.*  For  the  traveler  to  demand  a  written 
receipt  as  a  condition  of  paying  toll,  and  to  threaten  litigation, 
thereby  inducing  the  toll-gate  keeper  to  allow  him  to  pass 
without  payment,  is  not  an  offense,  within  the  meaning  of  a 

'  As  to  their  protection  -without  tended  only  for  cases  where  there  was 

the  aid   of   such  statute,  see   ante,  a  by-way  or  a  short  private  road  (such 

§  5404.  as  we  have  called  a  shunpike)  con- 

'  Carrier  v.  Schoharie  Turnp.  Co.,  structedon  purpose  to  avoid  the  gate, 

18  Johns.  CN.  Y.)  56.  as  in  the  case  in  Croton  Turnp.  Co. 

'  Dansville  &c.  Plank  Road  Co.  v.  v.  Rider,  1  Johns.  Ch,  (N.  Y.)  611; 

Hull,  27  Barb.  (N.  Y.)  509.  In  this  last  as  to  which  see  ante,  §  5404. 

case  E.  Darwin  Smith,  J.,  expressed  *  Centre  Turnp.  Co.  v.  Vandusen, 

the  view  that   the  statute  was  in-  10  Vt.  197. 
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statute  imposing  a  penalty  for  a  fraudulent  evasion  of  the 
payment  of  toll  by  going  around  the  toll-gate  or  otherwise.' 
The  right  of  a  turnpike  company  to  demand  tolls  from  the 
public,  as  the  recompense  granted  by  the  legislature  for  the 
public  benefit  which  it  has  conferred  in  building  its  road 
and  keeping  it  in  repair,  is,  as  we  have  seen,  a  franchise.'^  If 
this  franchise  is  subsequently  taken  for  public  use  in  the 
exercise  of  the  right  of  eminent  domain,  it  can  only  be  upon 
condition  of  paying  just  compensation.*  So,  if  the  selectmen 
of  a  town  lay  out  a  highway  around  a  turnpike  gate,  for  the 
purpose  of  enabling  those  who  travel  along  the  turnpike  road 
to  avoid  the  payment  of  tolls,  they  are  individually  liable,  in 
an  action  on  the  case,  for  the  damages  sustained  by  the  turn- 
pike corporation.* 

§  5920.  Exemptions  from  Payment  of  Tolls. — These  may 
arise  either  (1),  upon  the  general  principles  of  law,  either 
public,  private,  or  constitutional;  or  (2),  upon  the  express  lan- 
guage of  charters  or  statutes;  or  (3),  upon  contracts  subsist- 
ing between  the  toll-road  company  and  particular  individuals. 
Under  the  first  head  may  be  placed  a  decision  involving  the 
right  of  a  toll-road  company  to  detain  a  coach  carrying  the 
United  States  mail  until  toll  should  be  paid,  with  the  conclu- 
sion that  no  such  right  exists,  although  there  may  be  a  right 
of  action  to  recover  the  tolls.'  Under  the  same  head  may  be 
placed  the  proposition  that,  where  a  turnpike  company  has 
acquired  its  right  of  way   in  the  mode  pointed  out  by  law, 

'  Eives  V.  Wood  (Ky.),  12  Ky.  L.  tinned,  and  that  he  must  pay  the  toll 

Rep.  691;  s.  c.  15  S.  W.   Bep.  131  whenever  he  passed, — was  none  the 

(not  to  he  oflScially  reported).  less  liable  to  the  penalty  imposed  by 

'  Ante,  §  5404.  such  a  statute  for  the  offense  of  pass- 

'  Ante,    ^  5599,   5615,    6616;    Re  ing  a  toll-gate  with  intent  to  avoid 

Flatbush  Ave.,  1  Barb.  (N.  Y.)  286.  payment  of  the  toll;  for  under  such 

*  Cheshire  iurnpike  v.  Stevens,  10  circumstances  the  intent  not  to  pay 

N.  H.  133.    A  person  who  had  been  in  is  sufficiently  indicated  by  the  act 

the  habit  of  receiving  credit  for  tolls,  itself.    Rome  &c.  Road  Co.  v.  Stone, 

from  a  turnpike  company,  but  insisted  62  Barb.  (N.  Y.)  601. 
upon  passing  the  toll-gates  without  '  Hopkins  v.  Stockton,  2  Watts  & 

paying,  after  notice  had  been  given  S.  (Pa.)  163. 
to  him  that  the  credit  was  discon- 
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whether  by  condemnation  or  by  purchase,  and  has  lawfully 
acquired  the  franchise  of  erecting,  toll-gates  and  collecting 
tolls  thereon,  the  owner  of  the  fee  of  the  right  of  way,  on  which 
the  road  has  been  laid  out  and  the  toll-gate  erected,  has  no 
right  of  passage  by  virtue  of  his  ownership.^  Under  the  same 
category  may  be  placed  the  proposition  that  the  mere  omis- 
sion by  the  corporation,  for  twenty  years,  to  enforce  or  at- 
tempt to  enforce  payment  of  toll  against  such  owner,  does  not 
exempt  him  from  the  obligation  to  pay  toll,  nor  establish  a 
prescriptive  right  to  pass  free  of  toll,  although  his  passing 
and  refusal  to  pay  were  under  claim  of  right,  but  that  such  a 
right  can  be  acquired  only  by  contract  with  the  corporation.* 

§  6921.  Construction  of  Statutes,  Creating  Such  Exemp- 
tions.— A  statute  exempting  from  toll  persons  going  to  and 
returning  from  a  blacksmith  shop  to  which  they  usually  resort, 
has  been  restrained  to  cases  where  such  persons  go  thither 
for  the  purpose  of  getting  work  done,  and  the  exemption  does 
not  extend  to  cases  where  they  go  to  pay  for  work  previously 
done.  The  object  of  getting  work  done  must  be  the  princi- 
pal, and  not  the  incidental,  purpose  of  going.'  A  statutory 
exemption  in  the  case  of  a  farmer  going  to  market  with  the 
produce  of  his  farm  and  returning  therefrom,  does  not  exist 
where  he  assumes  to  carry  other  goods;  *  and  the  same  is  true 
of  an  exemption  in  favor  of  persons  going  to  or  returning 
from  a  mill  with  grain  or  flour  for  family  use.'  But  a  clergy- 
man, bona  fide,  going  to  visit  a  sick  parishioner,  dpes  not 
waive  his  right  to  the  exemption,  given  by  such  a  statute,"  by 
the  mere  fact  of  his  having  other  persons  with  him  in  the  car- 
riage.' So,  a  statute,  exempting  from  toll  for  passing  over  a 
certain  bridge,  "  all  persons  drawing  firewood  for  their  own 
family  use,"  was  held  to  extend  as  well  to  a  person  drawing 

'  CleaveTand  v.   Ware,    98  Mass.  *  Hearseyij.  Boyd,  7  Johns.  (N.  Y.) 

409.  183. 

2  Ibid.  '  Bates  v.   Sutherland,  15  Johns. 

»  Stratton   v.    Herrick,    9  Johns.      (N.  Y.)  510. 
(N.  Y.)  356.  '  3  Geo.  IV.,  ch.  126,  §  132. 

»  Layard  v.  Ovey,  L.  E.  3  Q.  B.  415. 
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his  jBrewood  at  one  time,  with  the  assistance  of  his  neighbors 
and  others  hired  for  the  purpose,  as  where  he  drew  it  for  him- 
self at  the  rate  of  one  load  a  day.  In  other  words,  if  he  got  up 
what  is  called  in  the  country,  a  "bee"  for  drawing  his  firewood, 
all  the  members  of  the  "bee"  were  exempt  while  so  engaged.^ 

§  6922.  Further  of  Such  Statutes.  —  Under  a  statute 
exempting  persons  going  to  or  from  religious  meetings,  a 
clergyman  is  exempt  as  well  as  a  layman.^  The  '^meetings" 
mentioned,  in  such  a  statute,  were  not  restricted  to  those  of 
any  particular  sect,  creed,  or  denomination,  but  embraced  all 
having  for  their  professed  object  the  worship  of  God,  and 
which  were  tolerated  by  the  third  section  of  the  first  article  of 
the  constitution  of  New  York,  —  that  is,  such  as  did  not 
tend  to  acts  of  licentiousness  or  practices  inconsistent  with 
the  peace  or  safety  of  the  State.  Nor  was  there  anything  in 
the  statute  to  distinguish  between  the  worshipers;  but  all  per- 
sons, in  whatever  capacity  they  attended  a  religious  meeting, 
whether  to  conduct  or  unite  in  the  exercise  of  devotion,  were 
equally  exempt  from  the  payment  of  toll.  But  it  would  always 
be  a  question  of  fact  whether  the  traveler  was  going  in  good 
faith  to  attend  a  religious  meeting,  and  for  no  other  purpose, 
or  whether  the  attendance  at  such  a  meeting  was  a  mere  pre- 
text to  evade  the  payment  of  the  toll  imposed  upon  ordinary 
travelers.'  Under  a  statute  exempting  any  person  passing  to 
or  from  his  common  business  on  his  farm,  a  person  who  owned 
two  neighboring  farms  was  exempt  in  passing  from  one  to  the 
other  with  materials  for  building  and  improvements.*  But  a 
provision  exempting  a  person  from  paying  toll  when  passing 
on  the  turnpike  road  with  his  horse,  team,  or  cattle  to  or  from 
the  common  labors  of  his  farm,  does  not  exempt  him  when 
carrying  wood  to  his  farm  for  the  purpose  of  burning  bricks 
which  he  there  makes  for  sale.'     Under  an  act  exempting  a 

'  Wooster    v.    Van   Vechten,    10  '  Newburgh  &c.  Turnp.  Co.  v.  Belk- 

Johns.  (N.  Y.)  467.  nap,  17  Johns.  (N.  Y.)  33. 

'  Skinner  v.  Anderson,  12  Barb.  '  Medford  Turnp.  Corp.  v.  Torrey, 

(N.  Y.)  648.  2  Pick.  (Mass.)  538. 

'  Ibid. 
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person  going  to  any  mill  to  which  he  usually  resorts,  one  is 
exempt  when  going  to  a  mill  in  a  town  different  from  that  in 
which  he  resides,  if  it  appears  that  he  usually  goes  to  such 
mill  when  there  is  no  grinding  in  his  own  town.^  It  has  been 
held  that  where  such  a  statute  proceeds  in  the  singular  num- 
ber, exempting  from  the  payment  of  tolls  his  horses,  his  car- 
riage, etc.,  the  exemption  nevertheless  extends  to  a  firm  or 
copartnership,  sending  their  horses,  carriages,  etc.,  over  the 
road.^  A  statute  providing  that  "  nothing  in  this  act  shall 
extend  to  entitle  said  corporation  to  demand  or  receive  toll  of 
any  person  who  shall  be  passing  with  his  horse  or  carriage  to 
or  from  public  worship,  or  on  military  duty,  or  with  his 
horses,  teams,  or  cattle,  to  or  from  any  grist  or  saw-mill,  or 
any  other  person  living  within  this  State  and  within  eight 
miles  of  said  gate,"  —  has  been  held  to  exempt  all  residents 
within  eight  miles  of  the  road  from  the  payment  of  tolls, 
whether  traveling  or  on  business,  and  whether  driving  their 
team  by  themselves  or  by  their  servants,  and  also  to  exempt 
their  stages  or  horses  when  they  drive  a  stage  on  the  road.' 
But  they  cannot  make  use  of  the  exemption  to  enable  others 
to  avoid  the  payment  of  toll  who  are  not  so  exempt;  since  the 
exemption  is  a  personal  privilege  to  the  persons  named  in  the 
statute,  and  is  not  transferable.* 

§  5923.  Continued.  —  Where  tlie  statute  exempted  those 
who  should  reside  in  or  near  the  line  of  the  road,  and  who 
should  pass  thereon  between  the  gates,  "  about  their  premises 
for  common  and  ordinary  business,"  —  it  was  held  that  the 
exemption  did  not  apply  to  one  who  used  the  road  for  travel 
to  and  from  his  store,  a  distance  of  one  mile  from  a  point 
where  he  reached  the  road,  and  whose  premises  did  not  ex- 
tend to  the  road  by  the  distance  of  half  a  mile.'  So,  where 
there  was  exemption  in  favor  of  any  person  "  passing  to  or 
from  his  common  business  on  his  farm,"  this  applied  to  those 

^  Chestney    v.    Coon,    8  ^  Johns,  '  Ibid. 

(N.  Y.)  150.  ♦  Ibid. 

'  Passumpsic  Turnp.  Co.  v.  Lang-  '  Morton  Gravel  &c.  Co.  v.  Wy- 

don,  6  Vt.  546.  song,  51  Ind.  4,  12. 
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who  were  compelled  to  pass  upon  the  road  in  going  from  one 
part  of  their  farms  to  another,  or,  in  going  from  their  dwell- 
ings to  any  farm  which  they  might  cultivate,  but  did  not  ex- 
tend so  far  as  to  allow  the  farmer  who  owned  a  marl  pit,  five 
miles  or  more  from  his  farm,  to  haul  marl  from  the  pit  to  his 
farm  without  the  payment  of  toll.'  So,  where  the  exemption 
was  in  favor  of  anyone  who  should  be  going  "on  ordinary 
domestic  business  or  family  concerns,"  this  did  not  extend  to 
one  who  was  carrying  materials  for  the  repair  of  buildings 
upon  a  farm  six  miles  distant  from  his  residence,  and  in  the 
occupation  of  a  tenant.^  It  may  be  added,  in  conclusion,  that 
the  obligation  rests  upon  any  person  attempting  to  pass  a  toll- 
gate,  and  claiming  exemption  from  toll,  to  state  at  the  time,  if 
asked  to  do  so,  the  ground  on  which  the  exemption  is  claimed; 
otherwise  the  collection  of  tolls  would  be  extremely  difficult, 
if  not  impracticable,  especially  where  the  exemption  depends 
upon  a  fact  peculiarly  within  the  knowledge  of  the  traveler, 
and  perhaps  upon  his  mere  intention.' 

§  6924.  Construction  of  Contracts  Creating  Such  Exemp- 
tions. —  It  seems  that  a  contract  by  a  turnpike  corporation 
granting  a  perpetual  exemption  to  a  certain  family  from  the  pay- 
ment of  tolls,  is  not  ultra  vires,  but  is  obligatory,  although  all 
the  shares  of  the  corporation  may  pass  into  the  hands  of  a 
single  person.^  But  a  contract  giving  a  man  and  his  family 
the  right  to  pass  through  toll-gates  with  farm  stock  and  prod- 
uce does  not  extend  to  his  children  who  have  married  and 
left  him,  although  living  on  the  same  farm,  or  to  stock  pur- 
chased on  speculation  merely;  but  does  apply  to  such  animals 


1  Nicholson  v.  Williamstown  &c.  occasions  of  necessity  as  do  commonly, 

Turnp.  Co.,  28  N.  J.  L.  142.  though  perhaps  unfrequently,  occur." 

*  Green  Mountain  Tump.   Oo.  v.  Ibid. 

Hemmingway,  2  Vt.  512.    The  court  '  Oleaveland  v.  Ware,    98   Mass. 

reasoned  that  "it  must  be  ordinary  409,  413. 

or  common    business,  such   as  does  '  Park?;.  Eichmond  &c.  Turnp.  Co. 

usually  require  attention,  either  at  (Ky.),  1  L.  E.  A.  198;  s.  c.  10  Ky.  L. 

frequent  intervals,  at  the  return  of  Rep.  384 ;  9  S.  W.  Rep.  252. 
the  different  seasons,  or  upon  such 
4580 


TURNPIKE  coKPORATiONS.     [5  Thomp.  Corp.  §  5927. 

as  may  bo  required  to  stock  his  farm,  or  which  are  fed  upon 
it  iu  the  ordinary  mode  of  farming.* 

§  5925.  No  Right  to  Charge  Unreasonable  Tolls,  — Where 
a  general  grant  of  power  is  made  to  a  corporation,  without 
any  closely  defined  limits,  the  principles  of  the  common  law 
impose  upon  it  the  limit  that  it  must  be  exercised  reasonably.^ 
When,  therefore,  the  charter  of  a  toll-road  company  confers 
upon  it,  in  general  terms  and  without  any  restrictive  language, 
a  right  to  charge  tolls  for  the  use  of  its  road,  this  does  not 
authorize  it  to  charge  unreasonable  or  excessive  tolls? 

§  5926.  Forfeiture  of  Franchise  for  Exacting  Illegal 
Tolls. — It  seems  that  the  mere  act  of  demanding  illegal  toll, 
under  a  mistaken  construction  of  the  extent  of  its  powers,  is 
not  an  offense  of  suflBcieut  gravity  to  subject  the  charter  of 
the  corporation  to  forfeiture,  in  an  action  against  it  by  the 
State,  but  that  the  offense  must  have  been  committed  know- 
ingly, wrongfully,  or  in  breach  of  trust.*  But  it  is  no  answer 
to  such  an  information  that  the  individuals  aggrieved  have 
their  remedy  by  private  action;  or  that  the  gates  of  the  turn- 
pike company  may  be  turned  open  by  public  officers,  when  the 
road  is  so  much  out  of  repair  as  to  amount  to  a  nuisance;  or 
that  a  penalty  is  imposed  for  a  particular  non-feasance, —  unless 
the  remedy  by  information  is  taken  away  by  express  terms  or 
by  necessary  implication.' 

§  5927.  Right  to  Fxact  Tolls  within  Cities  and  Towns. — 

It  seems  that  the  inhabitants  of  a  town  may  acquire,  by  pre- 

'  Park  V.  Richmond  &c.  Turnp.  Co.  bridge  to  the  latter,  exempting  from 

(Ky.),  1  L.  E.  A.  198;  s.  c.  10  Ky.  L.  the  payment  of  toll  persons  bringing 

Rep.  384 ;  9  S.  W.  Rep.  252.    Points  of  in  country  produce  to  the  market : 

evidence  in  an  action  on  a  contract  Adams  v.  Fort  Gaines,  80  Ga.  85. 
whereby  the  plaintiff  was  to  be  exempt  ^  Ante,  §5647, 

from  paying  toll  in  consideration  of  "  Powell  v.  Sammons,  31  Ala.  552, 

repairing  the  road  in  a  manner  sped-  562. 

fled,  and  keeping  it  in  repair  to  the  '  People  v.  Kingston  &c.  Turnp. 

acceptance  of  the  directors:  Wadhams  Co.,  23  Wend.  (N,  Y,)  193,  220;  s.  c. 

V.  Litchfield  &c,  Turnp.  Co.,  10  Conn,  35  Am.  Dec.  551. 
416.    Construction  of  a  covenant  be-  *  People  v.  Bristol  &c,  Turnp,  R, 

tween  a  municipal  corporation  a,nd  a  Co,,  23  ^yend,  (N,  Y,)  222, 


private   perton,  upon   the   sale  of  a 
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scription,  the  right  to  pass  the  gate  of  a  turnpike  company- 
toll-free.  But,  it  has  been  held  that  if  this  right  has  been 
denied  by  the  turnpike  company,  redress  must  be  sought  by 
the  citizens  in  their  individual  capacity;  that  it  is  not  a  mat- 
ter of  corporate  concern;  and  consequently  that,  if  a  selectman 
of  the  corporation,  in  pursuance  of  a  corporate  vote,  demolishes 
the  toll-gate  as  a  public  nuisance,  he  is  liable  in  an  action  for 
damages  therefor.  As  the  right  of  the  citizens  of  the  town  to 
pass  the  gate  is  not  a  corporate  right,  to  be  defended  or  vindi- 
cated by  the  corporation,  it  can  no  more  demolish  the  gate 
because  of  the  refusal  to  allow  one  of  its  citizens  to  pass,  than 
one  citizen  could  demolish  it  because  of  the  refusal  to  allow 
another  citizen  to  pass.' 

§  5028.  Vehicles  how  Bated  for  the  Purpose  of  Tolls.  — 

Upon  the  principle  that  grants  of  corporate  franchises  against 


■  Panton  Turnp.  Oo.  v.  Bishop,  11 
Vt.  198.  "Any  citizen,"  observed 
Bedfleld,  J.,  "denied  permission  to 
pass  as  he  had  been  accustomed  to 
do,  might,  perhaps,  be  justified  in 
passing  forcibly;  but  he  could,  at 
most,  only  use  such  force  as  -was 
necessary  for  that  purpose.  He  could 
not  demolish  the  gate  to-day,  because 
he  expected  some  citizen  of  the  town 
would  wish  to  pass  to-morrow,  even 
although  the  plaintiffs  insisted  they 
should  not  permit  such  citizen  to 
pass ;  nor  could  the  selectmen  of  the 
town  do  the  same  for  the  same  pur- 
pose, any  more  than  one  who  had 
been  permitted  to  pass  the  gate  could 
return  and  destroy  it,  lest  it  might 
afterwards  be  shut  against  some  one 
having  equal  right  to  pass."  IMd. 
202.  It  has  been  held  that  a  contract 
between  a  turnpike  company  and  a 
city,  allowing  the  former  to  make  a 
portion  of  its  road  within  the  limits 
of  the  latter,  and  collect  tolls  thereon, 
is  to  be  construed  with  reference  to 
the  laws  providing  for  the  location  of 
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toll-gates;  and  that  the  company, 
having  a  toll-gate  properly  located, 
may  collect  the  tolls  thereat  for  the 
portion  of  the  road  within  the  city,  if 
the  contract  be  not  otherwise  objec- 
tionable. Springfield  &c.  ^Curnp.  Co. 
V.  Springfield,  27  Ohio  St.  684.  It 
is  held  in  the  same  case  that  the  pro- 
vision of  the  Ohio  turnpike  law,  that 
turnpike  companies  shall  not  erect  or 
keep  up  any  toll-gate,  or  receive  tolls 
within  the  corporate  limits  of  any 
city  or  within  eighty  rods  of  such 
limits  ^.2  Swan  &  0.  295,  §  34),— does 
not  take  away  any  previously  existing 
right  of  a  turnpike  company  to  charge 
and  collect  tolls  for  a  portion  of  its 
road  within  municipal  limits,  and 
eighty  rods  beyond ;  and  such  a  com- 
pany may,  at  a  toll-gate,  properly 
located  outside  the  prescribed  bound- 
aries, charge  and  collect  toll,  not 
only  for  the  eighty  rods  leading  to  the 
city  limits,  but  for  such  portion  of 
the  road  as  is  lawfully  within  the  city 
limits. 
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common  right  are  to  be  taken  most  strongly  against  the  cor- 
poration and  in  favor  of  the  public,  it  has  been  held  that 
where  a  vehicle  is  within  a  general  description  of  vehicles 
subject  to  a  certain  toll,  and  is  also  embraced  by  a  specific 
description  of  vehicles  subject  to  a  less  toll,  the  latter  is  to 
determine  the  amount  of  the  toll.  Therefore,  where  the  toll 
prescribed  in  the  charter  of  a  turnpike  company,  for  a  four- 
wheeled  pleasure  carriage  was  twenty-five  cents,  and  for  a 
wagon  ten  cents,  — the  conclusion  was  that  a  vehicle  which 
was  a  four-wheeled  pleasure  carriage  and  a  wagon,  was  subject 
to  a  toll  of  ten  cents  only.*  A  clause  in  a  charter  giving  the 
right  to  levy  tolls  "  upon  coaches,  chariots,  and  other  four- 
wheeled  pleasure  carriages,"  has  been  held  to  include  stage- 
coaches used  for  the  conveyance  of  the  mail  or  of  passengers.^ 

§  5929.  Penalties  agrainst  Toll-gatherers.  —  Most  of  the 
turnpike  laws  not  only  denounce  penalties  against  persons 
fraudulently  shunning  the  toll-gates  to  avoid  the  payment  of 
toll,'  but,  on  the  other  hand,  denounce  penalties  against  toll- 
gatherers  for  the  exaction  of  illegal  tolls.  These  statutes  be- 
ing penal,  it  is  a  just  conclusion  that  they  ought  not  to  be 
so  construed  as  to  make  the  toll-gatherer  liable  for  a  mere 
mistake  in  exacting  illegal  toll,  especially  where  the  traveler 
has  paid  it  without  objection.*  A  wife  may  act  as  the  agent  of 
her  husband,  and  if  he  clothes  her  with  authority  to  act  in 
any  particular  matter,  he  adopts  her  action  and  is  bound 
thereby.*  If,  therefore,  a  toll-gatherer  appoint  his  wife  to 
act  in  his  place,  she  will  be  deemed  his  agent  for  the  pur- 
pose of  demanding  and  receiving  tolls,  and  as  such,  author- 
ized to  determine,  upon  his  responsibility,  the  amount  or  rate 

'  Middlesex  Turnp.  Co,  v.  Free-  of  the  law  would  not  excuse  him ;  but 

man,  14  Conn,  85.  ignorance  of  the  fact  that  the  traveler 

'  Cincinnati  &c.  Turnp.  Co,  v.  Neil,  intended  to  go,  or  had  traveled,  leas 

9  Ohio,  11 .  than  one  mile  upon  the  road,  would  do 

'Ante,  i  5919.  so."    Ibid.  538. 

*  Fox  V.  Francher,  66  Mich.  536.  '  Hopkins  v.  MoUinieux,  4  Wend. 

The  court  say :  "  It  must  be  a  deliber-  (N.  Y.)  465 ;  Riley  v,  Suydam,  4  Barb, 

ate  and  willful  %'iolation  of  the  law  on  (N.  Y.)  222. 


the  toll-gatherer's  part.     Ignorance 
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of  tolls  to  be  paid  by  travelers;  and  if  she  demands  and  receives 
illegal  tolls,  he  will  be  liable  for  the  penalty  imposed  by  such 
a  statute.^ 

§  5930.  Actions  to  Recover  Tolls.  —  Where  a  traveler 
passes  a  toll-gate,  without  paying  the  lawful  toll,  the  law  im- 
plies a  promise  upon  his  part  to  pay  it,  upon  which  promise 
an  action  may  be  maintained  at  common  law,^  and  the  cor- 
poration is  not  restricted  to  an  action  for  any  penalty  which 
may  be  given  by  a  statute,^  nor  to  the  exercise  of  its  right  of 
closing  its  toll-gates* — these  being  cumulative  remedies.  But  no 
such  implied  contract  arises  after  the  corporation  has  aban- 
doned its  road,  leaving  its  gates  open  and  keeping  no  agent 
there  to  demand  or  receive  tolls.*  On  the  contrary,  it  has 
been  held  that  it  is  not  a  good  defense  to  such  an  action  that 
the  company  failed  to  erect  gates  on  their  road,  or  that  they 
demanded  toll  from  the  traveler  when  he  passed, —  the  theory 
being  that  he  is  bound  to  pay  the  toll  prescribed  by  the  char- 


^  Marselis  v.  Seaman,  21  Barb. 
(N.  Y.)  319.  That  a  penalty  for  un- 
reasonably delaying  or  hindering 
travelers,  or  for  taking  more  than  law- 
ful tolls,  does  not  apply  to  the  deten- 
tion of  persons  who  have  a  right  to 
pass  toll-free, —  see  Conklin  v.  Elting, 
2  Johns.  (N.  Y.)  410;  Norval  v.  Cor- 
nell, 16  Johns.  (N.  Y.)  73. 

2  New  Albany  &c.  Plank  Eoad  Oo. 
V.  Lewis,  49  Ind.  161 ;  Jordan  &c. 
Plank  Eoad  Oo.  v.  Morley,  23  N.  Y. 
552;  Seward  v.  Baker,  1  T.  E.  616; 
Oherley  v.  Smith,  Adams,  20;  Oar- 
lisle  V.  Wilson,  5  East,  2;  Peacock  v. 
Harris,  10  East,  104;  Medford  Turnp. 
Corp.  1).  Torrey,  2  Pick.  (Mass.)  538; 
Ayres  v.  Turnpike  Co.,  9  N.  J.  L.  33. 
For  precedents  of  declarations  in 
indebitatus  assumpsit  for  tolls  at 
bridges  or  turnpikes,  see  2  Chit.  PI. 
13,  15,  et  seg.  In  such  an  action, 
under  the  Indiana  Code  of  Procedure, 
a  complaint  in  the  nature  ofacommon 
count,  with  the  additional  averment 
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that  the  plaintiff  has  complied  with 
all  the  statutes  of  the  State  requisite 
to  enable  it  to  collect  toll,  is  sufficient 
on  demurrer:  Patterson  v.  Indian- 
apolis Plank  Eoad  Co.,  56  Ind.  20. 
In  such  an  action,  where  the  proprie- 
tors have,  by  a  vote,  exempted  from 
tolls  the  persons  residing  or  going  to 
or  from  certain  lands,  the  burden  of 
proof  is  on  the  plaintiffs,  to  prove  that 
the  defendant  is  not  so  exempt.  Cen- 
tral Bridge  Corp.  v.  Butler,  2  Gray 
(Mass.),  130.  Evidence  that  a  third 
person  has  been  permitted  to  pass  the 
bridge  without  paying  toll,  for  the 
purpose  of  going  to  certain  lands  to 
which  the  defendant  frequently  went, 
is  admissible  for  the  purpose  of  show- 
ing that  such  lands  were  included 
within  the  vote.    Ibid. 

'  New  Albany  &c.  Plank  Eoad  Co. 
V.  Lewis,  49  Ind.  161. 

'  Jordan  &c.  Plank  E.  Co.  v.  Mor- 
ley, 23  N.  Y.  552. 

'  Powell  V.  Sammons,  31  Ala.  552. 
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ter  of  the  corporation,  whether  demanded  by  him  or  not;' 
but  this  is  contrary  to  the  general  principle  of  turnpike  law 
that  toll  is  only  demandable  at  a  gate} 

§  5931.  Defenses  to  Such  Actions.  —  It  has  been  held  no 
defense  to  an  action  for  tolls  that  the  plaintiff's  title  to  the  road 
is  invalid  because  founded  on  a  sale  foreclosing  a  mortgage, 
which  mortgage  was  ultra  vires  and  fraudulent;  since  the 
decree  of  foreclosure  is  conclusive  as  to  the  validity  of  the 
mortgage;'  nor  that  there  is  a  statute  authorizing  the  con- 
struction of  a  railway  on  a  portion  of  the  roadbed  of  the  turn- 
pike, with  the  consent  of  the  turnpike  company,  which  statute 
does  not  provide  for  the  condemnation  of  the  fee  to  the  new 
servitude  and  the  payment  of  damages  to  the  abutting  owners;* 
nor  that  the  turnpike  was  not  completed  according  to  law, 
provided  that  the  public  inspectors  appointed  to  inspect  it  re- 
ported it  to  be  complete,  —  their  report  being  conclusive;^  nor, 
it  seems,  where  there  is  no  such  examination  or  certification 
by  a  public  inspector;^  nor  that  there  is  a  post  at  the  end  of  a 
fence  extending  from  the  gate  so  as  to  prevent  carriages  from 
passing  from  the  highway  to  the  turnpike  road,  which  post 
stands  on  the  highway;'  nor  that  the  company  failed  to  keep 

'  Nicholson  v.  Williamstown  &c.  "  If  the  canal  was  opened,  and  toll 

Tump.  Co.,  28  N.  J.  L.  142.  claimed,  and  the  public  did  not  inter- 

'  Ante,  §  5916.  fere,    and    the  defendant   used   the 

*  Hunter  v.  Burnsville  Turnp.  Co.,  canal,  he  thereby  subjected  himself 
56  Ind.  213.  to  the  payment  of  the  toll.     By  de- 

*  Hooper  v.  Baltimore  &c.  Tump,  manding  the  toll,  the  plaintiffs  claim 
Co.,  34  Md.  521.  to  have  complied  with  the  conditions 

*  Strong  V.  Dunlap,  10  Humph,  and  provisions  of  their  act  of  incor- 
Tenn.)  428;  Hunter  v.  Burnsville  poration;  and  the  defendant,  by 
Turnp.  Co.,  56  Ind.  213 ;  ante,  §§  5908,  using  their  canal,  is  estopped  to  deny 
5914.  This  is  especially  true  where  their  right  to  the  payment  of  the  toll ; 
the  statute  gives  a  right  of  appeal  although  they  might  be  proceeded 
from  the  judgment  of  the  inspectors ;  against  by  quo  warranto  for  their  re- 
Hunter  V,  Burnsville  Turnp.  Co.,  peal  and  dissolution  of  their  charter, 
supra.  or  by  indictment  for  a  misdemeanor 

"  Proprietors  v.  Newcomb,  7  Met.  in  not  keeping  it  in  repair."  Ibid. 
(Mass.)  276, 282 ;  g.  c.  39  Am.  Dec.  778.      282. 

The  theory  of  this  conclusion,  as  stat-  '  Ayres  v.  Turnpike  Co.,  9  N.  J.  L. 

ed  by  Chief  Justice  Shaw,  was  this :      33. 
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its  rate  of  toll  "  exposed  to  view,"  as  required  by  statute,  —  the 
redress  being  by  public  prosecution.* 

§  5932.  Whether  a  Defense  that  the  Boad  is  not  Properly 
Constructed  or  Repaired. —  Upon  the  question  whether  a 
traveler,  who  is  sued  for  the  non-payment  of  toll,  can  defend 
on  the  ground  that  the  plaintiff  has  suffered  its  road  to  fall 
into  a  state  of  dilapidation  and  bad  repair,  there  is  a  conflict  of 
authority.  The  prevailing  opinion  seems  to  be  that  such  a 
defense  cannot  be  made,  but  that,  if  the  corporation  has  failed 
to  perform  its  public  duties  in  this  regard,  the  remedy  is  by 
an  information  in  the  nature  of  quo  warranto  to  vacate  its 
franchises,^  or,  by  an  indictment,  under  principles  elsewhere 
considered.'  One  theory  is  that,  if  the  State  does  not,  in  one 
of  these  two  modes,  interfere,  the  traveler  who  uses  the  road 
subjects  himself  to  the  payment  of  toll  and  estops  himself,  in 
a  sense,  from  setting  up  as  a  defense  to  an  action  to  recover 
the  same  that  the  road  was  not  in  a  condition  fit  to  be  trav- 
eled.* Another  method  of  reasoning  on  this  subject  is  to  say 
that  such  an  act  of  misuser  of  its  franchises,  by  the  corporation, 
cannot  be  taken  advantage  of  collaterally,  by  a  private  indi- 
vidual in  this  way,  but  that  there  must  be  a  judgment  of  for- 
feiture in  a  proceeding  instituted  by  the  State  to  that  end. 
But  it  is  conceded  that,  in  such  an  action,  the  defendant  may 
show  that  the  franchise  has  been  repealed,  or  has  been  surren- 
dered, or  that  it  has  expired  by  its  own  limitation.'     Other 

1  Centre  Tunip.  Co.  v.  Smith,  12  Turnp.  Co.,  48  N.  J.  L.  596;  s.  c.  9 

Vt.  212.  Atl.  Rep.   193 ;    Adams  ■„.  Beach,  6 

'  Post,  §  6626.  Hill  (N.  Y.),  271 ;   post,  §  5938.    In 

'  Post,  ^  6429;  Strong  v.  Dunlap,  this  case  the  plaintiff  was  entitled, 

10  Humph.  (Tenn.)  423,  426  (where  under  a  legislative  act,  to  the  tolls  of 

there  was  a  statute  making  the  offense  a  bridge  until  he  should  be  reimbursed 

indictable),  for  moneys  expended  by  him  in  build- 

*  See   Proprietors  v.  Newcomb,  7  ing  it;  and  it  was  held  that  he  was 

Met.  (Mass.)  276,  282;   s.  c.  39  Am.  entitled  to  exercise  the  franchise  of 

Dec.  778;  and  the  reasoning  of  Chief  taking  tolls  until  he  should  be  reim- 

Justice  Shaw,  quoted  in  the  preceding  bursed  in  respect  of  interest  accruing 

section;   but  note  that  that  was  a  subsequently  to  the  passage  of  the 

canal,  and  not  a  turnpike.  act,  though  the  act  was  silent  as  to 

'  Stults    V.    East    Brunswick   &c.  interest. 
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courts  hold  that,  where  a  traveler  is  sued  for  the  non-payment 
of  toll,  he  may  defend  on  the  ground  that  the  road  was  not 
kept  in  the  proper  repair;  and  this  rule,  while  somewhat 
inconvenient  to  the  judges,  seems  to  be  a  rule  of  obvious  jus- 
tice. In  such  a  case  it  is  not  tenable  to  say,  as  Chief  Justice 
Shaw  did,  ^  that  the  defendant,  by  using  the  toll-road,  is  es- 
topped to  deny  his  obligation  to  pay  toll;  since,  the  road  being 
a  public  highway,  may  be,  and  often  is,  the  only  road  which 
he  can  use;  and  the  best  way  to  hold  such  companies  to  the  per- 
formance  of  their  public  obligations  is  to  deny  them  the 
right  to  collect  tolls  of  the  traveling  public  except  upon  the 
condition  of  keeping  their  roads  in  a  proper  state  of  repair. 
Thus,  we  find  that  in  Indiana,  where  there  is  an  extensive 
system  of  turnpike  roads,  the  court  takes  the  view  that,  al- 
though the  certificate  of  the  public  inspectors  is  conclusive  upon 
the  question  whether  the  road  has  been  properly  built,  yet  this 
does  not  exclude  evidence,  by  the  defendant  in  an  action 
against  him  for  tolls,  to  the  effect  that,  since  the  making  of 
their  report,  the  road  has  been  negligently  allowed  to  become 
and  remain  out  of  repair.^  Other  courts  take  the  view  that, 
where  the  governing  statute  fixes  a  condition  precedent  upon 
which  the  right  of  the  company  to  demand  tolls  is  predicated, 
any  person  sued  for  tolls  may  defend  on  the  ground  that  this 
condition  precedent  has  not  taken  place.'  On  any  theory  of 
this  subject,  the  traveler  would,  on  principle,  have  a  right  of 
recoupment  in  respect  of  any  damages  received  by  him  through 
delay  or  otherwise,  in  consequence  of  the  road  being  out  of 
repair.  On  the  other  hand,  if,  in  point  of  fact,  a  toll-road  or 
toll-bridge  is  safe  for  public  travel,  and  the  defect  set  up  by  the 
defendant,  when  sued  for  tolls,  does  not  add  to  the  labor  of  trans- 
portation across  it,  it  does  not  exhibit  a  defense  to  the  action.* 


'  Proprietors  v.  Newcomb,  7  Met.  '  Hunter  v.  Burnsville  Turnp.  Co., 

(Mass.)  276,  282;  g.  e.  39  Am.    Dec.  56  Ind.  213. 

778.    It  is  to  be  again  observed  that  '  Waterloo  Turnp.  Co.  v.  Cole,  51 

the  observations  of  Chief  Justice  Shaw  Cal.  381. 

related  to  a  canal,  which  might  not  *  Patterson   v,    Indianapolis     &c. 

stand  on  the  same  footing  as  an  ordi-  Plank  Boad  Co.,  56  Ind.  20. 
nary  highway. 
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§  6933.  Actions  to  Recover  Back  Tolls  Illegally  Exacted. 

By  the  principles  of  the  commoii  law,  money  which  has  been 
paid  under  duress,  or  in  consequence  of  fraud  or  mistake,  may 
be  recovered  back;  but  otherwise  an  action  does  not  lie  to 
recover  back  money  voluntarily  paid.  Upon  this  principle, 
an  action  will  lie  to  recover  tolls  illegally  demanded  where 
the  exigencies  of  the  traveler  are  such  as  to  oblige  him  to 
pass  the  gate  and  traverse  the  road,  —  as,  for  instance,  where 
he  is  carrying  the  United  States  maiU 

§  6933  a.  Penalties  for  Forcibly  Passing  Toll-gates  with- 
out Paying  Toll.  —  A  statute  of  New  York  imposed  a  penalty 
of  twenty-five  dollars  upon  every  person  who  should  "forci- 
bly or  fraudulently  pass  any  gate  or  any  turnpike  or  plank 
road,  without  having  paid  the  legal  toll."  This  statute,  being 
penal,  was  strictly  construed,  and  in  its  application  the  word 
"forcibly"  was  interpreted  as  implying  the  use  of  unlawful 
violence, — that  is  to  say,  violence  employed  to  accomplish  an 
unlawful  object,  consisting  either  of  actual  violence  or  of  threats 
of  personal  injury.'^  In  another  case,  it  is  said  that,  "  to  con- 
stitute a,  forcible  passage  of  a  gate,  the  passage  must  be  effected 
by  actual  force,  as  opening  the  gate,  taking  hold  of  and  keep- 
ing it  open,  or  some  other  similar  act,  or  at  least  offer  some 
violence  to  overcome,  remove,  or  prevent  the  obstacle  of  the 
gate  to  the  passage";  and  that,  to  constitute  a  fraudulent  pas- 
sage of  the  gate,  "some  artifice  must  be  employed,  or  some 
deception  practiced  on  the  toll-gatherer,  in  effecting  the  pas- 
sage.'" Accordingly,  the  penalty  of  the  statute  was  not 
incurred  where  the  traveler  merely  rode  through  the  gate  with- 
out paying  toll,  and  without  offering  any  force  or  violence;^ 

1  Newland   v.   Buncombe    Tump.  Kickert,  8  Cow.  (N.  Y.)  226;  Willard 

Co.,  4  Ired.  L.  (N.  C.)  372.    Such  an  v.  Warren,  17  Wend.  (N.  Y.)  257. 
action  was  successful   in  GriKen  v.  °  Monterey  &c.  Plank  Road  Co.  t. 

House,  18  Johns.  iN.  Y.)  397.  Faulkner,  21  Barb.  (N.  Y.)  212.     See 

'  Bridgewater  &c.  Plank  Road  Co.  also  Hammonds  Port  &c.  Plank  Road 

V.  Robbins,   22  Barb.   (N.  Y.)  662;  Co.  «.  Brundage,  13  How.  Pr.  (N.  Y.) 

citing    Co.    Litt.     161b;    People    v.  448. 

*  Columbia  Turnpike  v,  Woodworth,  2  Caines  (N.  Y.),  97. 
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or  where,  finding  the  gate  open,  he  drove  through  with  his  team, 
saying,  in  answer  to  a  request  for  toll,  that  he  ought  not  to 
pay  it,  that  the  road  was  bad,  but  would  do  so  if  the  superin- 
tendent of  the  road  said  he  must;'  or  where,  on  a  subsequent 
occasion,  finding  the  gate  open,  he  again  drove  through  with- 
out paying  toll,  although  informed  that  the  superintendent  said 
that  he  must  pay  toll,  —  no  effort,  however,  being  made,  by  word 
or  deed,  on  either  occasion,  to  stop  him;^  or  where  he  merely 
passed  through  an  open  gate  with  his  team,  and  offered  a  bank 
bill  in  payment  of  the  toll,  and  refused  to  pay  it  in  any  other 
way.''  Where  the  statute  denounced  a  penalty  against  any  per- 
son who  "  should  attempt  forcibly  to  pass  any  gate,  without 
having  paid  the  legal  toll  at  said  gate,"  it  was  held  that  a 
person  who  was  exempt  from  the  payment  of  toll,  by  reason 
of  the  nature  of  his  business  at  the  time  of  passing,  did  not 
incur  the  penalty,  even  though  he  refused  to  pay  toll,  and 
forcibly  passed  the  gate  without  making  known  his  business, 
or  notifying  his  exemption  to  the  toll-gatherer.*  If  the  gate 
is  lawfully  there,  the  traveler  incurs  the  penalty  of  such  a 
statute,  although  he  may  have  passed  it  in  good  faith,  believ- 
ing that  it  was  maintained  unlawfully.^  The  directors  of  such 
a  company  cannot  establish  a  by-law,  prescribing  the  rate  of 
tolls  and  fixing  a  penalty  for  refusing  to  pay  toll;  because 
unless  the  power  to  establish  by-laws  is  conferred  upon  the 
directors  by  charter  or  statute,  it  resides  in  the  corporation 
or  stockholders.' 

§  5934.  Breaking  the  ToU-gate  and  Passing-.  —  Upon  the 
question  of  the  right  of  a  traveler  to  break  down  a  toll-gate 

*  Bridgewater  &c.  Plank  Boad  Co.     between  a   city  alderman   and  the 
V.  Robblns,  22  Barb.  (N.  Y.)  662.  directors    of    the    plank-road    com- 

*  Ibid.  pany,   whereby    the    latter    were  to 
'  Monterey  &c.  Plank  Eoad  Oo.  v.     cease  collecting  toll  on  Its  portion  of 

Faulkner,  21  Barb.  (N.  Y.)  212.  the  road  within  the  city  limits  and 

*  Green  Mountain  Turnp.  Oo.  v.      to  remove  the  gate  in  question,  was 
Hemmingway,  3  Vt.  512.  no  defense.    Ibid. 

'  Detroit  &c.  Plank  Eoad  Co.  v.  *  Morton  Gravel  Co.  v.  Wysong,  51 

Mahoney,   68  Mich.   265.     The  fact      Ind.  4 ;  ante,  §  956. 


that  there  was  an  executory  agreement 
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for  the  purpose  of  passing,  it  may  be  recalled  that  a  statute 
authorizing  a  turnpike  company  to  erect  a  toll-gate  carries 
with  it  the  conclusion,  by  necessary  implication,  that  the  com- 
pany may  rightfully  close  the  gates  against  all  travelers  who 
are  liable  to  pay  toll  but  refuse  so  to  do.*  When  the  gate  is 
thus  closed  against  a  traveler  who  refuses  to  pay  lawful  toll,  if 
he  forcibly  saws  it  open  and  makes  a  passage  through  it,  he 
may  be  prosecuted  for  the  misdemeanor  of  malicious  trespass 
upon  property.^  It  may  also  be  recalled  that  if  the  toll-gate 
is  entirely  unlawful,  —  if  it  has  no  legal  right  to  be  there, — 
then  it  is  a  mere  purpresture  of  the  highway  and  a  public  nui- 
sance. And  every  traveler  represents  the  public,  in  such  a 
sense,  that,  under  the  principles  of  the  common  law,  he  is  en- 
titled to  remove  it,  using  no  more  force  than  is  necessary.* 
But,  if  it  was  placed  there  by  lawful  authority,  but  its  main- 
tenance may  or  may  not  have  become  unlawful,  accordingly 
as  the  question  shall  be  decided  whether  the  turnpike  com- 
pany has  performed  the  conditions  upon  which  its  charter  or 
governing  statute  authorizes  it  to  maintain  the  gate  and  de- 
mand toll  from  travelers, — the  condition  of  keeping  their 
road  in  proper  repair  for  the  purposes  of  public  travel,  —  then 
public  convenience,  justice,  and  the  necessity  of  preserving 
the  peace  forbid  that  each  particular  traveler  should  be  a  judge 
in  his  own  case,  and  decide  as  between  the  turnpike  company 
and  the  State,  but  really  for  his  own  purposes,  whether  or  not 
the  road  is  in  a  reasonable  state  of  repair,  and  whether  or  not 
he  therefore  has  the  right  to  break  the  gate  as  a  public 
nuisance.  If,  therefore,  he  tears  down  such  a  gate,  he  cannot 
defend  an  action  for  the  trespass  on  the  ground  that  the  turn- 
pike company  had  incurred  a  forfeiture  of  its  franchises  by  a 
misuser  of  them;  because  that  is  a  question  which  can  only 

*  Ante,  5  5919 ;  Bock  v.  State,  50  prestures) ;  Selman  v.  Wolfe,  27  Tex. 

Ind.  281.  68  (holding  that  private  persons  may 

'  Bock  V.  State,  50  Ind.  281.  remove  obstructions  to  navigation) ; 

'  Oooley  on  Torts,  46;  Addison  on  Clark  v.  Lake  St.  Olair  &c.  Ice  Co., 

Torts,  §  270 ;  Earp  v.  Lee,  71  111.  193  24  Mich,  508,  and  cases  collected  in 

(doctrine  conceded  in  respect  of  pur-  reporter's  foot-note. 
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be  litigated  between  it  and  the  State;  *  but  he  may  show  that 
the  franchise  of  the  corporation  has  been  repealed,  or  has  been 
voluntarily  surrendered,  or  that  it  has  expired  by  its  own  limi- 
tation? 

%  5935.  Further  of  This  Subject.  —  But,  in  Indiana,  where, 
as  we  have  seen,'  a  traveler  may  defend  an  action  for  tolls,  on 
the  ground  that  the  road  was  out  of  repair,  the  analogous 
rule  prevails,  founded  on  the  construction  of  statutes,  that 
a  turnpike  company  has  no  right  to  maintain  atoll-gate  upon 
a  part  of  its  road  which  has  remained  out  of  repair  for  an 
unreasonable  time,  and  that  if  it  persists  in  so  doing,  the 
toll-gate  becomes  an  obstruction  which  may  be  abated  by  a 
private  person  as  a  public  nuisance.  The  franchise  of  col- 
lecting tolls  in  such  a  case  is  said  to  lapse  until  the  road  is 
put  in  repair.  A  limitation  of  the  right  is  that  the  traveler 
must  use  no  more  force  than  necessary,  and  must  not  commit 
a  breach  of  the  peace;  and  if  he  keeps  within  these  bounds, 
he  cannot  be  successfully  prosecuted  for  the  statutory  misde- 
meanor of  breaking  down  a  toll-gate.*  If  such  a  gate  has  been 
erected  under  public  authority,  such  as  an  order  of  the 
County  Court,  a  traveler  who  breaks  it  down  is  guilty  of  the 
statutory  misdemeanor  of  malicious  trespass  upon  property, 
although  the  order  may  have  been  erroneous;  and,  although 
the  circumstances  may  exist  which  will  justify  a  traveler  in 
removing  such  a  gate,  presumably  on  the  ground  of  its  being 
a  public  nuisance,  yet  if  he  destroys  it,  he  will  commit  an  of- 
fense under  such  a  statute.*  A  turnpike  company  may  also 
maintain  a  civil  action,  in  the  nature  of  trespass,  at  common 
law,  for  damages,  in  case  of  an  unlawful  breaking  of  its  gates; 
and  the  mere  fact  that  it  has  mortgaged  its  income  and  tolls 
does  not  preclude  it  from  maintaining  such  an  action  because 
it  is  still  the  owner  of  its  fixed  property;  °  nor  does  the  fact 

1  Adams  v.  Beach,  6  Hill  (N.  Y.),  »  Smart  v.  Com.,  27  Gratt.  (Va.) 
271.                                                               950. 

2  Ibid.  '  Farmers'  Tump.  Boad  v.  Coven- 
«  Ante,  5  5932.                                         try,  10  Johns.  (N.  Y.)  389. 

*  State  V.  Plannagan,  67  Ind.  140. 
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that  a  penalty  is  given  by  statute  preclude  the  common-law 
right  of  action.^  Where  such  a  gate  had  been  erected  at  the 
customary  height,  and  a  traveler  came  along  with  a  load  too 
high  to  drive  under  it,  he  was  not  justified  in  forcibly  remov- 
ing the  cross-beams  and  roof  of  the  gate,  but  was  liable  there- 
for, in  an  action  of  trespass.^ 

§  5986.  Penal  Liability  of  Officers. —  A  statute  imposing  a 
iine  upon  the  officers  of  turnpike  companies  for  passing  or 
causing  to  be  passed  through  any  of  the  toll-gates,  without 
pay,  any  cattle  or  teams,  has  been  held  valid.'  If  a  statute 
renders  the  directors  of  a  turnpike  road  and  bridge  company 
liable  to  indictment  for  failure  to  keep  the  road  in  repair,  this 
liability  will  not  be  cast  off  by  an  act  of  the  legislature  author- 
izing a  severance  of  the  corporation  into  two  companies,  a 
road  company  and  a  bridge  company.  Nor  will  an  act  of  the 
legislature,  permitting  the  turnpike  company  to  abandon  a 
part  of  its  road,  discharge  the  directors  from  any  penalty  in- 
curred previous  to  the  taking  effect  of  the  act.* 

§  5937.  Liability  for  Failure  to  Perform  its  Public  Duties. 

It  is  a  principle  of  law  that  where  a  private  corporation  is 
chartered  for  the  purpose  of  performing  duties  for  the  public 
benefit  distributively,  upon  the  request  of  any  member  of  the 
public,  and  upon  payment  by  him  of  compensation  in  the  way 
of  tolls,  it  is  liable  to  him  for  any  damages  which  may  have 
accrued  to  him  through  the  non-performance  of  such  public 
duties.  If,  for  instance,  a  turnpike  company  suffers  its  road  to 
get  out  of  repair,  it  becomes  liable  in  damages,  under  this  prin- 
ciple, to  any  traveler  who  has  paid  or  who  has  become  liable 
to  pay  tolls,  for  any  injury  he  may  have  received,  without 
negligence  or  fault  on  his  part,  while  using  its  road.^  It  may 
become  liable  for  damages  to  a  traveler   for   an  injury  re- 

1  Farmers'  Tump.  Eoad  v.  Coven-  *  Kane  v.  People,  8  Wend.  (N.  Y.) 

try,  10  Johns.  (N.  Y.)  389.  203. 

»  Straits  Turnp.  Co.  v.  Hoadley,  11  '  1  Thomp.  Neg.  (1st  ed.),  pp.  541, 

Conn.  464.  555,  et  seg.;  post,  §  6368. 

»  Wilsonr.Com.,7Bush(Ky.),536. 
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ceived  by  him  through  an  obstruction  in  its  road  while  un- 
dergoing repairs,  unless  he  is  warned  of  the  danger  by  a 
suitable  device;  and  the  fact  that  he  has  paid  no  toll  is  im- 
material.' If  a  portion  of  its  road  lies  within  an  incorporated 
town,  and  the  town,  in  performance  of  its  general  duty  of  keep- 
ing its  streets  in  order,  repairs  the  street  upon  which  such 
road  is  situated,  it  can  recover  from  the  company  the  reason- 
able amount  expended  in  making  such  repairs."  There  is 
judicial  authority  for  the  proposition  that  if  a  plank-road 
company  fails  to  keep  its  road  in  repair,  it  may  be  enjoined,  at 
the  suit  of  the  State,  from  the  further  collecting  of  tolls;  but 
where,  after  the  filing  of  such  a  bill  and  before  the  hearing, 
it  put  its  road  in  repair,  it  was  held  that  a  decree  denying 
the  injunction  would  not  be  disturbed.' 

§  5938.  Effect  of  an  Abandonment  by  the  Turnpike  Com- 
pany. —  When  a  toll-road  is  abandoned  by  the  corporation 
possessing  the  franchise  of  maintaining  it  and  collecting  tolls 
thereon,  then  it  becomes  a  free  public  highway,  and  this  with- 
out reference  to  the  manner  in  which  the  corporation  may 
have  acquired  the  easement,  —  whether  by  purchase,  or  by 
condemnation,  or  by  the  appropriation  of  existing  public 
highways.*'  The  estate  of  the  corporation  being  merely  an 
easement  burdened  with  the  public  duty  of  maintaining  the 
road,  when  it  abandons  the  duty  it  loses  the  estate,  and 
thereafter  it  has  no  right  to  complain  that  some  new  servitude 
has  been  imposed  upon  it.     It  cannot,  for  instance,  after  hav- 

1  Lancaster  Avenue  Imp.   Co.   v.  Pomeroy  v.  Fifth.  Mass.  Turnp.  Corp., 

Ehoads,  116  Pa.  St.  377;  s.  c.  2  Am.  10  Pick.  (Mass.)  35. 
St.  Eep.  608.    See  further,  as  to  this  '  People  v.  Grand  Eapids  &c.  E. 

obligation,  Goodale  v.  Portgage  Lake  Co.,  67  Mich.  5. 

Bridge  Co.,  55  Mich.  413;  Carver  v.  *  Craig  «.  People,  47  111.  487;  Mc- 

Detroit  &c.  Plank  Eoad  Co.,  61  Mich.  MuUin  v.  Leitch,  83  Cal.  239 ;  s.  c.  26 

584 ;  s.  c.  28  N.  "W.  Eep.  781.  Pac.  Eep.  293 ;  People  v.  Davidson, 

'  Versailles  &c.  Turnp.  Co.  ■;;.  Ver-  79  Cal.  166;  s.  c.  21  Pac.  Eep.  538; 

saillea  (Ky.),  10  S.  W.  Eep.  280;  and  People  v.  O'Keefe,  79  Cal.  171;  s.  c. 

11  S.  W.  Eep.  712.    Effect  of  failing  21  Pac.   Eep.   539 ;    Western    Plank 

to   inform  the  toll-gatherer  of   the  Eoad  Co.  v.  Central  Union  Telephone 

weight  of  a  load  passing  over  a  toll-  Co.,  116  Ind.  229;  s.  c.  18  N.  E.  Eep. 

bridge,  upon  liability  of  corporation :  114. 
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ing  clearly  abandoned  its  public  duty  of  keeping  up  the  road, 
•complain  that  a  telegraph  or  telephone  company  has  established 
its  line  upon  it.*  Nor  can  it  abandon  its  duty  of  maintaining 
its  road  in  a  proper  state  of  repair,  and  at  the  same  time  close 
it  against  the  public,  although  it  may  have  acquired  its  right 
of  way  by  purchase,  and  not  by  condemnation.  The  reason 
is  that,  in  consequence  of  the  establishment  of  such  an  im- 
proved  road,  other  public  highways  which  might  be  available 
to  the  public  pass  into  disuse  and  dilapidation;  and  conse- 
quently that  such  an  act  on  the  part  of  the  toll-road  company 
takes  the  public  at  a  disadvantage,  and  in  effect  deprives  them 
of  the  use  of  any  practicable  highway  whatever.^  A  more 
difficult  question  is  presented  as  to  the  effect  of  an  abandon- 
ment on  the  rights  of  the  owners  of  the  fee,  —  whether  upon 
the  public  taking  possession  of  the  road  as  a  common  high- 
way they  are  entitled  to  additional  compensation.  This  must 
•depend  upon  what  sort  of  an  easement  was  originally  contem- 
plated when  the  toll-road  was  established,  whether  an  ease- 
ment for  the  incorporated  life  of  the  toll-road  company,  or  a 
perpetual  easement.  If  only  an  easement  for  the  incorporated 
life  of  the  toll-road  company,  then  it  would  seem  clear  that 
the  owner  of  the  fee  has  such  an  interest  in  the  reversion  as 
entitles  him,  upon  the  fact  of  abandonment,  to  a  new  assess- 
ment of  damages  for  the  perpetual  easement  required  by  the 
public*  Judicial  theory  in  California  is  to  the  effect  that 
toll-roads,  constructed  under  the  act  of  1853  of  that  State, 
become  public  highways  by  dedication,  subject  to  the  right  to 
collect  tolls  for  a  limited  period;  so  that  when  this  limited 
period  expires,  the  dedication  to  the  public  remains,  and  the 

'  "Western  Plank  Road  Oo.  v.  Can-  eminent  domain,  takes  it  for  public 

tral  Union  Telephone  Co.,  116  Ind.  use  as  a  high'way,  tlae  owners  of  the 

229.  fee  are  entitled  to  be  compensated  for 

'  Graig  v.  People,  47  111.  487.  their    entire     reversionary    interest 

°  It  has  been  held  that  -where  a  therein,  including  the  soil,  the  fences 

plank-road  company  has  a  mere  ease-  thereon,  the  right  of  way,  and  all  the 

ment  in  the  land  over  which  it  has  advantages  arising  from  its  former 

procured  the  right  of  way,  if  such  use.    People  «.  Lawrence,  54  Barb, 

plank  road  is  abandoned,  and  the  leg-  (N.  Y.)  589. 
islature,  in  the  exercise  of  its  right  of 
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road  may  be  declared  a  highway  by  the  supervisors,  and 
neither  the  'corporation  nor  its  stockholders  thereafter  have 
any  interest  for  which  compensation  can  be  demanded;'  and 
the  owner  of  the  fee  will  not  be  entitled  to  any  further  com- 
pensation.* But,  in  that  State,  a  turnpike  company  may,  by 
reorganizing  under  the  provisions  of  the  code  and  extending 
its  existence,  prolong  its  right  to  collect  tolls  beyond  the 
period  originally  limited  for  its  existence/  In  New  York,  a 
corporation  organized  under  the  plank-road  laws  is  author- 
ized to  take  by  purchase  the  entire  fee  of  lands  needed  for  its 
road,^  and  no  condition  or  qualification  of  the  grant  is  implied 
from  the  use  to  which  the  land  is  intended  to  be  put.  The 
grantor  retains  no  property  therein  which  will  prevent  a  divi- 
sion of  the  property  among  the  stockholders  of  the  corpora- 
tion, or  which  will  preclude  the  State,  with  the  assent  of  the 
company,  from  diverting  the  land  to  other  uses,  or  from  de- 
claring, by  law,  that  a  surrender  of  any  part  of  the  road,  by 
the  company,  shall  operate  to  transfer  the  title  of  the  company 
to  the  town  in  which  the  land  is  so  located.^  It  may  be  added 
in  conclusion  that  a  voluntary  abandonment,  by  a  toll-road 
company,  of  a  substantial  part  of  its  road  for  a  considerable 
period  of  time,  during  which  it  fails  to  render  the  public  ser- 
vices for  which  it  is  bound,  is  good  ground  for  declaring  a 
forfeiture  of  its  franchises  at  the  suit  of  the  State,  and  without 
the  aid  of  a  statute." 


■  People  V.  Davidson,  79  Cal.  166;  so  that  it  may  extend  the  term  of  its 

8.    c.  21  Pac.   Eep.   538;    People  v.  businessexistence,  in  conformity  with 

O'Keefe,   79  Cal.  171 ;  s.  c.  21  Pac,  the  codes,  beyond  the  original  period. 

Bep.  539;  McMuUin  v.  Leitch,  83  Cal.  Eoss,  J.,  dissented. 
239.  *  People    v.    Mauran,     5     Denio 

'  People  V.  Davidson,  79  Cal.  166;  (N.  Y.),  389. 
Cal.  Pol.  Code,    §  2619;    People    v.  *  Heath  n.  Barmore,  50  N.  Y.  302. 

O'Keefe,  79  Cal.  171.  «  Kenton  County  Court  v.   Bank 

»  People  V.  Pflster,  57   Cal.  532.  Lick  Turnp.  Co.,  10  Bush  (Ky.),  529, 

The  theory  of  this  case  is,  that  a  cor-  533;  People  v.  Eoyalton  Turnp.  Co., 

poration  organized  prior  to  the  adop-  11  Vt.  431;  People  v.  Hillsdale  &c. 

tion  of  the  codes,  whose  existence  has  *rurnp.  Co.,  23  Wend.  (N.  Y.)  254* 

been  continued  under  the  codes,  be-  Attorney-General  v.  Petersburg  &c. 

comes  a  code  corporation,  so  to  speak;  E.  Co.,  6  Ired.  L.  (N,  C.)  456. 
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§  5939.  "What  will  be    Evidence  of  an  Abandonment. 

Where  the  assignee  of  a  plank-road  company  published  a  notice 
that,  owing  to  the  bad  condition  of  the  road,  and  the  high  price 
of  materials  and  labor,  they  could  not  profitably  keep  up  the 
road  at  the  prescribed  tolls,  and  that  unless  the  county  bought 
their  entire  interest  in  the  roadway,  bridges,  plank,  toll-gates, 
etc.,  the  road  would  be  closed  up  as  private  property, — it  was 
held  that  such  notice  was  in  efifect  an  abandonment  of  the 
road,  and  that  it  became  a  common  highway.*  Mere  delay  in 
the  construction  of  the  road  of  a  turnpike  company  does  not 
amount  to  an  abandonment  of  the  corporate  enterprise,  such 
as  will  excuse  the  stockholder  from  paying  for  bis  shares,  so 
long  as  the  directors  continue  to  hold  meetings,  make  efforts 
to  obtain  the  means  of  completing  the  work,  and  exhibit  no 
intention  of  abandoning  it.^  A  statute  declaring  that  the 
failure  of  a  gravel-road  company  to  complete  its  road  within 
four  years  shall  work  a  forfeiture  of  its  charter,  but  providing 
that  if  the  road  is,  during  that  time,  partly  completed,  the 
company  shall  retain  all  its  rights  and  privileges  for  so  much 
of  the  road  as  is  completed, — prevents  a  forfeiture  of  the  part 
actually  completed,  although  it  fails  to  complete  its  entire 
line.'  Where  a  toll-road  company  suffers  a  railroad  company 
to  build  its  road  upon  a  section  of  the  toll-road,  without  any 
public  objection  so  far  as  appears,  its  consent  thereto  will  be 
presumed,  and  this  will  be  an  abandonment  of  that  portion  of 
its  road,  and  of  its  franchises  in  respect  thereto,  such  as  would 
incur  a  forfeiture  at  the  suit  of  the  State.*  Under  a  statute 
of  Connecticut,  making  it  an  abandonment  for  the  company 
to  cease  making  repairs  or  taking  tolls  for  the  period  of  one 
year,  no  certificate,  or  other  act,  of  the  turnpike  commission- 
ers is  necessary  to  make  the  abandonment  complete.* 


'  Craig  V.  People,  47  111.  487.  *  Reasoning    in    Kenton   County 

^  Gibson  v.  Columbia  &c.  Bridge  Court  v.  Bank  Lick  Tump.  Co.,  10 

Co.,  18  Ohio  St.  396.  10  Bush  (Ky.),  529. 

'  State  V.  Brownstown  &c.  Gravel  "  Lee  v,  Barkhampsted,  46  Conn. 

Road  Co.,  120  Ind.  337 ;  «.  c.  22  N.  E.  213. 

Bep.  316. 
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§  5940.  Public  Proceedings  to  Vacate  Such  Roads  and 
to  Open  Them  as  Common  Highways.  —  The  franchises  of  a 
corporation  are  as  much  subject  to  the  right  of  eminent  domain 
as  any  other  species  of  property;^  and,  accordingly,  the  prop- 
erty and  franchises  of  a  toll-road  company  may  be  condemned 
to  the  public  use,  and  the  road  may  thereby  be  reduced  to  the 
condition  of  an  ordinary  highway;  and  statutes  exist  in 
many  States  providing  for  such  condemnations.^  The  county 
authorities  will  not  be  authorized  to  seize  the. property  of  a 
toll-road  company,  merely  because  the  directors  failed  to  make 
to  them  the  reports  required  by  law;  but,  on  the  other  hand, 
if  the  company  voluntarily  abandons  its  road,  the  county 
authorities  may  take  possession  of  it,  without  any  judgment 
in  the  nature  of  a  condemnation,  and  devote  it  to  the  use  of  a 
free  public  highway.^  Such  a  condemnation  cannot  be  made 
by  the  mere  ex  parte  order  of  the  County  Court  or  other 
public  board,  but  can  only  be  made  in  a  proceeding  where 
due  notice  is  given  and  where  the  corporation  has  an  opportu- 
nity of  being  heard.*  A  toll-road  company  has  such  a  pro- 
prietary interest  in  the  land  upon  which  its  road  rests,  as  will 
enable  it  to  maintain  an  action  against  the  county,  to  prevent 
it  from  unlawfully  interfering  with  its  franchises,  under  the 

'  Ante,  §  5615.  Re  Kensington  &c.  Tump.  Co.,  12 

'  For  proceedings  under  the  Penn-  Phila.  (Pa.)  611.    That  objections  to 

sylvania  statute,  see  Ee  Kensington  petition,  notice,  appraisement,  etc., 

&c.  Turnp.  Co.,  97  Pa.  St.  260.    Pro-  must  be  made  before  final  order  of 

ceedings  under  a  New  Jersey  charter,  purchase,  entered  by  the  board  of 

authorizing  the  appointment  of  com-  commissioners :      Gilson     v.     Rush 

missioners,   and   the  closing  of   the  County,  128  Ind.  65 ;  s.  c.  27  N,  E, 

toll-gates  when  the  road  is  not  in  a  Rep.  235 ;  11  L.  R.  A.  835. 

proper  state  of  repair :  State  v.  Tren-  '  Western  Plank  Road  Co.  v.  Oen- 

ton  &c.  Turnp.  Co.,  84  N.  J.  L,  182.  tral  Union  Telephone  Co.,  116  Ind. 

Constitutionality   of    a   statute   pro-  229;  «.  c.  18  N.  E.  Rep.  14. 

viding   for   the   distribution  of   the  *  Ibid.;  Moore  v.  Schoppert,  22  W. 

public  burdens  of  such   a  condem-  Va.  282.    The  fact  that  some  of  the 

nation :  Salem  &c.  Turnp.  Co.  v.  Es-  stockholders  waive  notice  by  appearing 

sex  County,  100  Mass.  282 ;  Gilson  in  court  and  asking  for  a  rescission  of 

V.  Rush  County,  128  Ind.  65 ;  s.  c,  the  order  does  not  take  the  case  out 

27  N,.  E.  Rep.  235 ;  11  L.  R.  A.  835.  of  the  principle.    Moore  v.  Schoppert, 

Award  set  aside  after  distribution,  be-  22  W.  Va,  282, 
cause  of  a  corrupt  under- valuation : 
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pretext  of  opening  the  road  as  a  free  public  highway;  and  so 
has  the  assignee  of  such  a  corporation;  and  relief  may  be  had 
by  way  of  an  injunction,  restraining  the  county,  through  its 
board  of  supervisors,  from  depriving  the  plaintiff  of  the  use 
and  enjoyment  of  the  property,  without  due  process  of  law 
and  without  compensation.^ 

§  5941.  Acts  whicli    Turnpike    Companies    may  and  may 

not  do.  — A  turnpike  company  can  execute  to  a  county,  in 
consideration  of  a  subscription  of  the  latter  to  the  capital 
stock  of  the  company,  a  penal  bond,  with  the  condition  that 
the  company  shall  be  free  from  debt  when  the  road  is  com- 
pleted,— the  object  being  to  compel  the  raising  of  the  balance 
necessary  to  complete  the  road  by  stock  subscriptions.^  It  has 
power,  as  incident  to  the  purposes  of  its  incorporation,  to 
take  and  hold  under  a  lease,  premises  necessary  for  storing 
the  implements  used  in  repairing  its  road  and  for  sheltering 
its  servants.'  It  has  power  to  enter  into  an  agreement  with 
a  contractor  for  the  building  of  its  road,  whereby  he  is  to  re- 
imburse himself  out  of  tolls  arising  from  the  same.*  The 
power  to  construct  a  road  upon  a  given  route  carries  with  it, 
by  implication,  the  power  to  purchase  a  road  already  built  on 
that  route.^  But  it  has  been  held  that  the  president  and  di- 
rectors, of  such  a  corporation  have  no  power  to  embark  its 
funds  in  the  purchase  of  a  new  turnpike  road,  whose  stock  is 
without  value,  by  paying  therefor  in  the  stock  of  their  own 
company  which  is  very  valuable,  thereby  lessening  the  divi- 
dends to  existing  stockholders ;  and  that  such  an  act  is  ultra 
vires,  although  sanctioned  by  a  legislative  enactment,  unless 
the  stockholders  whose  rights  are  thereby  impaired  assent 
thereto.*     Such  a  company  cannot  be  organized  in  Indiana, 

1  Welsh  V.  Plumas  County,  80  Oal.  "  Boykin  v.  Shaffer,  13  La.  An.  129. 

338 ;  s.  e.  22  Pac.  Rep.  254.  »  State    v.  Hannibal    &c.    Gravel 

'  Harrison  County    v.  Berry  &c.  Eoad  Co.,   37  Mo.  App.  496;    ante. 

Tump.  Co.  (Ky.),  12  S.  W.  Rep.  258  §  5879. 

(not  to  be  oflBtcially  reported).  "  Shaw  v.  Campbell  Turnp.  Road 

»  Crawford  v.  Longstreet,  43  N.  J.  Co.    (Ky.),  15  S.  W.  Rep.   245;  ante, 

L.325.  45879. 
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for  the  purpose  of  buying  up  existing  roads  owned  by  differ- 
ent corporations.'  Such  a  company  cannot,  unless  authorized 
thereto  by  charter  or  statute,  lend  out  its  money  for  mere  profit, 
though  it  can  lend  a  sum  to  one  of  its  contractors  to  enable 
him  to  build  a  sexition  of  its  road.^ 

§  5942.  Powers  as  DepcBding  upon  a  Valid  Organization. 

This  subject  has  been  elsewhere  considered;'  but  a  decision 
may  be  adverted  to  to  the  effect  that,  where  a  turnpike 
company  adopts  a  code  of  by-laws  and  in  good  faith  acts 
thereafter  as  a  corporation,  it  becomes  a  corporation  de  facto, 
although  a  final  organization  is  not  effected,  in  such  a  sense 
as  will  enable  it  to  maintain  an  action  against  a  mere  tres- 
passer who  seizes  a  portion  of  its  right  of  way.*  Even  the 
county  supervisors  cannot,  it  has  been  held,  raise  the  question 
of  the  lawful  organization  of  the  company,  and  whether  it  has 
become  entitled  to  the  possession  of  its  toll-road  of  which  it 
has  long  had  possession,  as  a  reason  for  refusing  to  fix  its 
rate  of  toll,  as  required  to  do  by  statute.' 


'  State  V.  Beck,  81  Ind.  600. 

^  Madison  &c.  Plank  Road  Co.  v. 
Watertown  &c.  Plank  Boad  Co.,  5 
Wis.  173. 

'  Ante,  §  495,  et  seq. 

*  Stockton  &c.  Grav.  E.  Co.  v. 
Stockton  &c.  B.  Co.,  45  Cal.  680. 

'  Volcano  Canon  Boad  Co.  v. 
Placer  County,  88  Cal.  634, 

General  Note  on  the  Subject  of  Turn- 
pike Companies.  —  That  a  road  on 
which  toll-gates  are  erected  and  tolls 
taken,  is  a  turnpike  road:  Northam 
Bridge  &  Eoads  v.  London  &c.  R.  Co., 
6  Mees.  &  W.  428 ;  s.  c.  1  Eng.  Bail. 
Cas.  653 ;  Beg.  v.  East  &  West  India 
Docks  &c.  E.  Co.,  22  Eng.  L.  &  Eq. 
113;  s.  c.  22  L.  J.  (Q.  B.)  380;  17 
Jur.  1181.  That  "  turnpike  roads  "  in 
Indiana  statute  include  gravel  roads: 
Neff  V.  Mooresville  &c.  Gravel  Boad 
Co.,  66  Ind.  279.  Illegality  of  a  cor- 
porate meeting  of  such  company  in 
Kentucky:  Cassell  v.  Lexington  &c. 


Tump.  Boad  Co.  (Ky.),  10  Ky.  L. 
Bep.  486;  s.  c.  9  S.  W.  Eep.  502. 
Eight  of  officers  to  hold  over  until  suc- 
cessors elected  and  qualified:  Ibid. 
That  corporation  exists  from  recording 
of  articles  in  recorder's  oflSce:  Ather- 
ton  V.  Sugar  Creek  &o.  Turnp.  Co. ,  67 
Ind.  334.  What  articles  of  association 
sufficient  for  the  formation  of  such  a 
company :  Wert  v,  Crawfordsville  &c. 
Turnp.  Co.,  19  Ind.  242.  Incorpora- 
tion not  prevented  by  omission  of 
charter  to  designate  amount  of  capital 
stock,  value  of  shares,  etc. :  Kirksey 
V.  Florida  &c.  Plank  Boad  Co.,  7  Fla. 
23;  «.  c.  68  Am.  Dec.  426.  Effect  of 
petitioners  withdrawing  their  names,  so 
that  not  enough  land-owners  remain 
in  the  petition  to  authorize  incorpora- 
tion: Hord  V.  Elliott,  33  Ind.  220. 
Sufficiency  of  the  articles  of  associa- 
tion, and  certificates  of  incorporation 
of  such  companies,  under  statutes  of 
Indiana :  State  v.  Needham,  32  Ind. 
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Section 

5948.  Savings  banks. 

5949.  Other  banking  corporations. 

5950.  Distinction   between  discount- 

ing and  purcliasing  commer- 
cial paper. 

5951.  Power  of  banks  to  receive  spe- 

cial deposits. 

5952.  Illegal  banking. 

5953.  Dry  dock  company  cannot  en- 

gage in  navigation. 

5954.  Incorporated  common  carriers. 

5955.  Mining  corporations. 

5956.  Power  to  locate  mining  claims. 


Section 

5957.  Power  of  mining  companies  to 

borrow  money. 

5958.  Boom  companies. 

5959.  Whaling  companies. 

5960.  Land  improvement  companies. 

5961.  When  manufacturing  corpora- 

tions may  purchase  in  order 
to  re-sell. 

5962.  Other  powers  conceded  to  man- 

ufacturing corporations. 

5963.  What  powers  have  been  denied 

to    manufacturing    corpora- 
tions. 


§  5948.  Savings  Banks. — A  power  to  take,  hold,  and  con- 
vey any  property,  real,  personal,  or  mixed,  in  order  to  retain  or 
secure  the  payment  of  any  indebtedness  or  liability  belonging 
to  the  corporation,  and  the  further  power  to  discount  non-nego- 
tiable notes, — confers  upon  a  savings  bank  the  power  to  pur- 


325 ;  Vansickle  v.  Erdelmeyer,  36  Ind. 
262;  State  v.  Dillon,  36  Ind.  388; 
Busenback  v.  Attica  &c.  Gravel  Eoad 
Co.,  43  Ind.  265;  Fox  v.  AUenville 
AcTurnp.  Co.,  46  Ind.  31;  Miller  v. 
Wild  Cat  Gravel  Eoad  Co.,  57  Ind. 
241,  Such  companies  deemed  cor- 
porations, although  called  "joint-stock 
companies"  in  the  statute:  Blanchard 
V.  KauU,  44  Cal.  440.  Constitutionality 
of  a  statute  authorizing  the  county 
supervisors  to  create  such  corporations: 
Waterloo  Tump.  Eoad  Co.  v.  Cole,  51 
Cal.  381.  Turnpike  road  stock  as  a 
security  held  by  a  banking  corpora- 
tion: Holbrook  v.  Union  Bank,  7 
Wheat.  (U.  S.)  553.  Enforcement  of 
verbal  subscriptions  to  stock  of  turn- 
pike companies :  Bullock  v.  Falmouth 
&c.  Eoad  Co.,  85  Ky.  184 ;  s.  c.  3  S.  W. 
Eep.  129.  Venue  of  actions  against 
such  corporations  on  the  theory  of 
their  toll-houses  being  their  "estab- 
lished or  usual  place  of  business  " : 
Ehodes  v.  Salem  Turnp.  &c.  Corp., 
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98  Mass.  95.  Taxation  in  aid  of  such 
corporations :  Walton  v.  Eiley,  85 
Ky.  413.  County  aid  to  the  same: 
Davis  V.  Yuba  County,  75  Cal.  452. 
Constitutionality  of  a  statute  dividing 
turnpike  companies  into  separate 
classes:  State  v.  Turnpike  Co.,  37 
Ohio  St.  481.  Statutory  provisions 
for  the  collection  of  judgments  against 
persona,  etc.,  owning  and  operating 
toll-roads  and  wagon  roads :  Colorado 
Laws  1889,  p.  450.  Discretion  of  the 
directors  in  directing  income  to  re- 
pairs or  additional  construction:  Lewis 
&c.  Turnp.  Eoad  Co.  v.  Thomas,  3 
S.  W.  Rep.  907.  Who  not  occupiers 
of  "  adjoining  lands  "  under  a  statute 
with  reference  to  injuries  to  a  turn- 
pike road :  Merivale  v.  Exeter  Turnp. 
Eoad,  L.  R.  3  Q.  B.  149.  Application 
of  funds  received  for  tolls  under  stat- 
utes :  Trustees  of  Brighton  &c.  Turnp. 
Eoads  V.  Surveyors  of  Highways,  L. 
E.  5  Q.  B.  146 ;  Bruton  Turnp.  Trus- 
tees V.  Wincanton  Highway  Board, 
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chase  and  hold  city  warrants,  which  are  in  effect  the  promissory- 
notes  of  the  city.*  A  power,  under  its  charter,  to  invest  its  capi- 
tal in  "bonds,  notes,  ....  and  other  evidences  of  debt,"  and 
"to  hold  any  real  estate  necessary  to  carry  on  its  business," 
includes  a  power  to  lend  money  and  to  secure  the  same  by  a 
deed  of  trust.*  Under  the  power  to  keep  its  available  funds 
"  on  deposit,  on  interest,  or  otherwise,  or  in  such  available 
form  as  the  trustees  may  direct,"  it  has  the  power  to  lend 
money  on  the  promissory  note  of  the  borrower.'  A  statute  pro- 
hibiting such  institutions  from  lending  money  on  the  security 
of  names  alone,  has  been  held  to  be  directory  to  the  trustees, 
and  designed  for  the  protection  of  the  depositors,  in  such  a 
sense  as  will  not  prevent  the  bank  from  enforcing  payment  of 
a  promissory  note  whether  the  purchase  of  it  was  or  was  not 
in  conformity  with  its  governing  statute;*  otherwise  a  statute 
designed  as  a  protection  to  the  funds  of  such  institutions  would 
be  turned  into  a  means  of  destroying  them.  Another  court 
reaches  the  same  conclusion  by  applying  the  doctrine'  that, 
although  the  security  is  void,  by  reason  of  the  illegality  of  the 
contract,  yet  this  does  not  prevent  the  corporation  from  re- 
covering the  money  advanced  in  purchasing  it  in  an  action, 
or  under  account,  for  money  had  and  received,  and  that  the  per- 
son receiving  the  money  will  be  estopped  from  defending  on 
the  ground  of  the  illegality  of  the  contract,  until  he  does 
equity  by  restoring  it.°  On  the  other  hand,  a  savings  bank, 
incorporated  for  the  purpose  of  receiving  deposits,  etc.,  with 

L.  E.  5  Q.  B.  437 ;  Local  Board  ol  '  AuU  Sav.  Bank  v.  Lexington,  74 

Health     v,    Rochester     &c.     Eoad  Mo.  104.    As  to  the  nature  of  city 

Comm'rs,  L.  E.  1  Q.  B.  24.     Statu-  warrants,  see  International  Bank  v. 

tory  authority  of  turnpike  companies  Franklin  Co.,  65  Mo.  105,  109;  «.  c.  27 

to  operate  street  railways,  and  to  use  Am.  Eep.  261. 

electricity  as  a  motive  power :  Hudson  '  Tishimingo    Sav.    Inst,    v,    Bu- 

Eiver  Tel.  Co.  v.  Watervliet  &c.  E.  chanan,  60  Miss.  496. 

Co.,  29  N.  y.  St.  Eep.  694.    Charter  '  Eome  Sav.  Bank  v.  Kramer,  32 

right  of  company  to  take  possession  of  Hun  (N.  Y.),  270. 

highway  without  consent  of  commis-  *  Farmington  Sav.  Bank  v.  Fall,  71 

sioners  of   highways,  and   right  to  Me.  49. 

exact  toll  without  recording  the  sur-  *  Ante,  §  5714. 

vey  of  their  road:  Detroit  &c.  Plank  «  Pratt  v.  Short,  79  N.  Y.  437,  449; 

Koad  Co.  V.  Fisher,  4  Mich.  37.  8.  c.  35  Am.  Eep.  531. 
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the  power  to  loan  money,  to  discount  according  to  the  usages 
of  banks,  and  "  to  borrow  money,  buy  and  sell  exchanges,  bull- 
ion, bank  notes,  government  stocks,  and  other  securities,"  — 
has  710  power  to  deal  in  cotton  futures,  and  if  it  does  so  and  is 
sued  by  its  broker  for  his  commissions  and  advances,  it  may 
avail  itself  of  the  defense  of  ultra  vires} 

§  6949.  Other  Banking:  Corporations.  —  A  bank,  empow- 
ered under  its  charter  to  receive  deposits,  possesses,  by  neces- 
sary implication,  the  power  to  receive  money  as  a  loan.  This 
flows  from  the  power  ascribed  to  all  corporations  to  contract 
debts;  since  a  corporation  which  can  contract  a  debt  can,  by 
implication,  borrow  money  to  pay  it,  and,  by  another  implica- 
tion, can  execute  the  proper  security  therefor."  A  bank  having, 
by  its  charter,  the  most  specific  and  ample  powers,  as  to  re- 
ceiving deposits,  taking  money  and  lending  securities,  may,  it 
has  been  held,  establish  an  investment  department  of  its  busi- 
ness, in  which  certificates  issued  for  loans  and  deposits  are 
secured  by  the  transfer  to  a  trustee  of  notes,  etc.,  to  be  held 
in  trust  solely  for  the  benefit  of  the  depositors  and  others 
dealing  in  such  bank  or  agency  of  the  bank,  so  that  the 
general  creditors,  not  thus  secured,  will  not  be  entitled  to 
share  in  the  securities  thus  deposited  in  trust  until  those  so 
secured  are  first  paid.'  A  bank  possessing  the  ordinary 
powers  ascribed  by  statute  law  to  such  institutions,  cannot 
go  into  the  business  of  buying  and  selling  merchandise; 
and  is  hence  not  liable  for  a  purchase  of  boots  and  shoes,  made 
in  its  name  by  its  cashier,  for  the  benefit  of  a  third  person,  in 
the  absence  of  knowledge  on  its  part  of  the  purchase  when 
made,  or  a  ratification  since  the  purchase.*  Unless  the  Char- 
ter or  governing  statute  in  express  terms  authorizes  a  bank- 
ing corporation  to  become  a  surety  for  another  individual  or 
corporation,  it  is  quite  clear  that  the  officers  of  such  a  corpo- 

"  Jemison  v.  Citizens'  Sav.  Bank,  '  Ibid. 

122  N.  Y.  135 ;  s.  c.  19  Am.  St.  Rep.  *  North  Star  Boot  &c.  Co.  v.  Steb- 

482;  25  N.  E.  Bep.  264 ;  affirming  44  bins,  2  S.  Dak.  74;  s.  c.  48  S.  W.  Eep. 

Hun  (N.  Y.),  412.  833. 

a  Ward  V.  Johnson,  95  III.  215. 
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ration  have  no  power  to  engage  the  institution  in  such  a 
way.^  Making  advances  upon  cotton,  and  taking  bills  or  notes 
with  indorsers  as  evidence  of  the  amount  advanced,  under  a 
scheme  by  which  the  bank  takes  possession  of  the  cotton  by 
its  agent  and  sells  it,  and  applies  the  proceeds  to  its  reim- 
bursement, reserving  a  commission  for  effecting  the  sale,  is 
not,  it  has  been  held,  a  "dealing  in  goods,  wares,  and  mer- 
chandise," within  the  prohibitory  language  of  the  charter  of 
the  bank.^ 

§  5950.  Distinction  between  Discounting:  and  Purchasing 
Commercial  Paper.  —  A  senseless  distinction  has  been  taken 
by  many  courts  between  the  power  of  a  bank  to  discount,  and 
its  power  to  purchase  negotiable  paper.'  Assiiming  that  there 
is  any  difference  between  the  real  nature  of  a  transaction 
where  a  bank  sends  its  agent  into  the  market  and  buys  nego- 
tiable paper  from  one  who  is  willing  to  sell  it  as  a  commodity, 
and  where  its  agent  stands  behind  its  counter  and  waits  for 
the  same  person  to  bring  such  paper  to  it  to  be  discounted 
by  it,  yet  a  line  of  holdings  that  such  a  violation  of  law 
can  only  be  taken  advantage  of  by  the  government  in  an  action 
to  forfeit  the  franchises  of  the  bank,  renders  a  further  dis- 


»  Ante,   §5721;    Bank  of  Genesee  Wheat.   (U.  S.)  338,  351,  where  the 

V.  Patchin  Bank,  19  N.  Y.  312 ;  Mor-  subject  is  discussed  by  Mr.  Justice 

ford    V.  Faifaers'    Bank,    26    Barb.  Story,  who  concludes  by  saying :  "If, 

(N.  Y.)   568;    Bridgeport  City  Bank  therefore,  the  discounting  of  a  prom- 

V.  Empire    Stone  Dressing    Co.,   30  issory  note,  according  to  the  usage  of 

Barb.  (N.  Y.)  421.     Compare  Farm-  banks,   be   a    purchase,   within    the 

ers'  &c.  Bank  v.  Butchers'  &  Drovers'  meaning  of   the    ninth    rule    above 

Bank,  16  N  .Y.  125 ;  s.  c,  69  Am.  Dec.  stated   (upon  which  serious    doubts 

678.  may  well  be  entertained),  it  is  a  pur- 

'  Bates  i;.  Bank  of  Alabama,  2  Ala.  chase  by  way  of  discount,  and  per- 

451.  mitted,  by  necessary  inference,  from 

'  Ante,  §  5751;  Lazear  v.  National  the  last  clause  in  that  rule."    This 

Union  Bank,  5  Md.  78, 124 ;  Farmers'  question  has  arisen  in  most  of  the 

&c.  Bank  v.  Baldwin,  23  Minn.  198;  cases    in    respect   of    the    power   of 

t.  c.  23  Am.   Eep.   683 ;  First  Nat.  national  banks  to  discount  and  nego- 

Bank  v.  Pierson,  24  Minn.  140 ;  s.  c.  tiate  promissory  notes,  drafts,  bills  of 

31  Am.  Eep.   341 ;  Niagara  County  exchange,    and    other    evidences    of 

Bank  v.  Baker,  15  Ohio  St.  68.    See  debt,  etc.    Kev.  Stat.  U.  S.,  6  5136. 
Fleckner  v.  Bank  of  United  States,  8 
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cussion  of  the  question  unimportant.'  But  as  tlie  bank 
necessarily  purchases  a  note  and  becomes  the  owner  of  it  for 
all  purposes  legal  and  equitable,  whenever  it  discounts  it,  the 
sensible  conclusion  is,  that  a,  power  to  discount  includes  the  power 
to  buy  commercial  paper.^ 

§  6951.  Power  of  Banks  to  Receive  Special  Deposits. — 

The  popular  understanding  of  the  term  "  special  deposit " 
doubtless  very  closely  corresponds  to  the  definition  of  Mr. 
Justice  Miller,'  as  being  a  deposit  of  which  the  bank  becomes 
the  bailee  of  the  depositor,  the  title  to  the  thing  remaining 
with  the  latter,  as  distinguished  from  a  deposit  of  money, 
peculiar  to  banking  business,  in  which  the  depositor,  for  his 
own  convenience,  parts  with  the  title  to  his  money,  and  loans 
it  to  the  banker.  The  reception  of  special  deposits  is  not  a 
necessary  incident  of  a  banking  business.  Banks  have,  how- 
ever, from  the  earliest  periods  of  their  existence,  commonly 
consented  to  become  bailees  of  specific  articles  of  great  value 
in  small  bulk,  performing  in  this  particular  many  of  the  func- 
tions of  the  modern  safety  deposit  companies.  Few  courts,  it 
is  conceived,  would  hold  that  it  is  ultra  vires  of  a  banking  cor- 
poration, unless  specially  restricted  by  its  charter,  to  incur  a 
liability  for  a  bailment  of  this  kind;*  and  it  has  been  held, 
upon  thorough  consideration,  that  where  the  practice  of  receiv- 
ing special  deposits  is  known  to  the  directors,  the  corporation 
must  be  considered  as  the  depositary,  and  not  the  cashier  or 
other  officer  through  whose  particular  agency  the  commodities 

^  National  Bank  v.  Matthews,  98  Atlas  Bank  v.  Savery,  127  Mass.  75, 

U.  S.  621;  National  Bank  v.  Whit-  77;  «.  c.  34  Am.  Eep.  345;  Prescott 

ney ,  103  U.  S.  99.    See  also  Prescott  Nat.  Bank  v.  Butler,  157  Mass.  548 ;  s.  c. 

Nat.  Bank  v.  Butler,  157  Mass.  548 ;  32  N.  E.  Rep.  909 ;  8  Bank.  L.  J.  145. 
Merchants'  Nat.  Bank  v.  Hanson,  33  »  Marine  Bank  v.  Fulton  Bank,  2 

Minn.  40;  «.  c.  53  Am.  Bep.  5;  Slater  Wall.  (U.  S.)  252. 
Woolen  Co,  t).  Lamb,  143  Mass.  420.  *  See    Pattison  v.  Syracuse   Nat. 

»  Smith    V.    Exchange    Bank,    26  Bank,  80  N.  Y.  82 ;  g.  c.  36  Am.  Rep. 

Ohio  St.  141;  Pape  v.  Capitol  Bank,  582;  Turner  v.  First  Nat.  Bank,  26 

20  Kan.  440;  8.  c.  27  Am.  Rep.  183;  Iowa,  562,  567.   Contra,  Wiley  i).  First 

First  Nat.  Bank  v.  Harris,  108  Mass.  Nat.  Bank,  47  Vt.  546;  s.  c.  19  Am. 

514 ;  Pemherton  Nat.  Bank  v.  Porter,  Rep.  122;  Whitney  v.  First  Nat.  Bank, 

125  Mass.  333 ;  s.  c.  28  Am.  Rep.  235 ;  50  Vt.  388 ;  s.  c.  28  Am.  Rep.  503. 
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may  have  been  received  into  tlie  bank.'  But  proof  of  actual 
knowledge  on  the  part  of  the  board  of  directors  would  not 
seem  to  be  necessary  to  establish  the  validity  of  the  acts  of 
the  officers  of  a  bank  in  receiving  special  deposits.  This 
knowledge  may  presumptively  appear,  as  where  the  cashier 
habitually  receives  deposits  of  this  character.  In  such  a  case, 
the  duty  of  knowing  will  be  tantamount  to  actual  knowledge, 
and,  although  the  deposit  be  kept  gratuitously,  for  mere 
accommodation,  the  bank  will  incur  liability  for  gross  negli- 
gence in  its  keeping.* 

§  6952.  Illeg'al  Banking-.  —  In  the  early  commercial  de- 
velopment of  our  country,  the  policy  of  many  of  the  States 
was  to  make  a  monopoly  of  hanking.  Such  legislation  was 
justified  under  the  specious  pretense  of  protecting  the  people 
from  losses  through  irresponsible  banking  institutions;  but  it 
really  had  its  foundation  in  the  influence,  more  or  less  cor- 
rupting, of  the  banking  corporations  in  existence,  exerted 
upon  the  State  legislatures,  to  prevent  other  corporations  from 
coming  into  competition  with  them  in  their  business.  Those 
statutes  gave  rise  to  a  series  of  decisions,  which  happily  have 
no  longer  any  place  in  American  jurisprudence,  and  which 
will  hence  be  adverted  to  in  the  briefest  manner.^  Under  the 
operation  of  restraining  statutes  existing  at  that  period,  insur- 
ance companies  could  not  go  into  the  banking  business,  and  if 
they  did,  they  could  not  recover  upon  the  commercial  paper 


'  Foster  v.  Essex  Bank,  17  Mass.  Kep.  49;  Smith  v.  First  Nat.  Bank, 

479;  s.  c.  9  Am.  Dec.  168.  99  Mass.  605;  s.  c.  97  Am.  Dec.  59. 

'  Chattahoochee  Nat.  Bank  v.  '  For  a  statement  of  the  policy  of 
Schley,  58  Ga.  369 ;  Pattison  v.  Syra-  New  York  on  this  subject  and  the 
cuse  Nat.  Bank,  80  N.  Y.  82 ;  s.  c.  36  change  of  the  policy  which  took  place 
Am.  Eep.  582 ;  Lloyd  v.  West  Branch  in  that  State  in  1837  (N.  Y.  Laws 
Bank,  15  Pa.  St.  172;  s.  c.  53  Am.  1837,  ch.  20),  reducing  banking  to  a 
Dec.  581 ;  Lancaster  County  Nat.  private  business,  except  in  the  mat- 
Bank  V.  Smith,  62  Pa.  St.  47 ;  Scott  ter  of  issuing  circulating  notes,  —  see 
V.  National  Bank,  72  Pa.  St.  471 ;  s.  c.  Curtis  v.  Leavitt,  15  N.  Y.  9,  97 ;  and 
13  Am.  Eep.  711 ;  First  Nat.  Bank  v.  Pratt  v.  Short,  79  N.  Y.  437,  448;  s.  c. 
Graham,  79  Pa.  St.  106;  s.  e.  21  Am.  35  Am.  Rep.  531. 
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discounted  by  them,  though  they  could  sue  for  the  considera- 
tion as  so  much  money  had  and  received.* 

§  5953.  Dry  Dock  Company  cannot  Engage  in  Navigation. 

The  owning  and  navigating  of  steamboats  being  a  distinct 
business  from  the  docking  and  repairing  of  such  vessels,  a 
corporation  formed  solely  for  the  latter  business  cannot  law- 
fully engage  in  the  former,  and  a  subscription  of  such  a  cor- 
poration to  the  stock  of  a  corporation  engaged  solely  in  the 
former  business  is  not  enforceable.* 

§  5954.  Incorporated  Common  Carriers.  —  A  corporation 
created  for  the  mere  purpose  of  engaging  in  the  business  of 
common  carrier  cannot  engage  in  the  general  business  of 
buying  grain;  though  in  such  a  case  it  has  been  said:  "  Pos- 
sibly it  might  lawfully  purchase  grain  and  other  produce  for 
storage  and  shipment,  for  the  purpose  of  keeping  its  ware- 


'  Utica  Ins.  Co.  v.  Scott,  19  Johns. 
(N.  Y.)  1;  Utica  Ins.  Oo.  v.  Kip,  8 
Cow.  (N.  y.)  20;  TJtica  Ins.  Co.  v. 
Cadwell,  3  Wend.  (N.  Y.)  296;  Utica 
Ins.  Co.  V.  Bloodgood,  4  Wend.  (N. 
y.)  652.  See  also  Pratt  v.  Short,  79 
N.  Y,  437 ;  «.  c.  35  Am.  Rep.  531.  In 
Missouri  a  drastic  statute  was  en- 
acted (Rev.  Code  Mo.  1855,  p.  289, 
§  14),  which  was  construed  aa  intend- 
ing to  exclude  foreign  corporations 
from  coming  into  competition  with 
the  authorized  banking  establish- 
ments of  the  State,  and  to  prevent 
them  from  circulating  depreciated 
currency  therein.  As  thus  inter- 
preted, it  rendered  void  all  bonds, 
bills,  notes,  or  other  instruments  of 
writing,  securing  the  payment  of  any 
money  or  bank  notes,  loaned  or  ad- 
vanced by  any  foreign  corporation  or 
incorporated  banking  company  situ- 
ated or  located,,  or  which  is  doing 
business  by  its  officers  or  agents, 
within  the  State.  Under  its  opera- 
tion a  note  given  to  secure  a  loan, 
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made  in  foreign  bank  notes  by  a  for- 
eign banking  corporation  doing  busi- 
ness by  its  agent  in  the  State  of 
Missouri,  was  void,  and  notes  given 
in  renewal  of  such  original  note  were 
also  void.  Bank  of  Louisville  ti. 
Young,  37  Mo.  398,  405.  Another 
statute  of  the  same  State  prohibited 
corporations  from  circulating,  within 
the  State,  notes  of  a  less  denomina- 
tion than  five  dollars,  under  a  pen- 
alty of  a  forfeiture  of  their  charters, 
and  provided,  as  judicially  construed, 
that  the  fact  of  forfeiture  might  be 
pleaded  as  a  defense  to  any  action 
brought  by  a  corporation  so  offend- 
ing, and  that  it  might  in  any  action 
be  tried  collaterally  by  the  court.  Rev. 
Stat.  Mo.  1855,  p.  286,  §  4;  Ibid.,  p. 
288,  §  9.  See  North  Missouri  R.  Co. 
V.  Winkler,  33  Mo.  354;  Christian 
University  v.  Jordan,  29  Mo.  68. 

'  New  Orleans  &c.  Steamship  Co. 
V.  Ocean  Dry  Dock  Co.,  28  La.  An, 
173;  8.  c.  26  Am.  Rep.  90. 
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houses  and  boats  employed,  which  but  for  such  purchase 
would  have  been  unemployed;  although  such  power,  even 
under  such  circumstances,  may  well  be  doubted."^  Such  a 
corporation  cannot,  therefore,  recover  damages  for  the  breach 
of  a  contract  for  the  non-delivery  of  grain  which  it  has  pur- 
chased, but  it  can  recover  back  so  much  of  the  purchase- 
money  as  it  has  paid.^ 

§  5955.  Mining  Corporations.  —  Mining  corporations  being 
private,  not  only  in  the  sense  by  which  they  are  distinguished 
from  municipal  bodies,  but  in  that  which  relates  to  the  in- 
dustry in  which  they  are  engaged,  have  no  power  to  condemn 
private  property  for  their  use.'  Being  organized  for  mining 
purposes  alone,  they  cannot  lawfully  engage  in  other  occupa- 
tions, not  necessarily  incidental  to  the  business  for  which 
they  are  incorporated.*  It  is  not  essential,  however,  that  the 
articles  of  incorporation  of  a  mining  company  shall  ex- 
pressly enumerate  the  particular  powers  necessarily  implied 
in  the  authority  granted  to  any  corporation  to  enable  it  to 
perform  its  ordinary  business  functions,  as  to  make  contracts, 
incur  debts,  and  mortgage  its  property  to  secure  the  same, 
and  the  like.'  Nor  would  a  corporation  created  for  mining 
purposes  be  restricted  as  to  its  implied  powers,  precisely 
as  would  a  manufacturing,  banking,  or  other  corporation. 
Whatever  might  be  fairly  regarded  as  a  legitimate  means  to 
the  profitable  carrying  on  of  the  business  of  mining  is,  by 
implication,  if  not  expressly  mentioned,  included  in  its  cor- 
porate powers.     And  while  it  is  true  that  these  charter  priv- 

'  Nortliwestem  Union  Packet  Go.  6  South.  Rep.  122.    Norcanacorpora- 

V.  Shaw,  37  Wis.  655 ;  s.  c.  19  Am.  tion  organized  for  railroad,  manufac- 

Eep.  781.  turing,  or  other  purposes,  engage  in 

'  Ibid.  the  business  of  mining,  when  that  is 

'  Consolidated  Channel  Co.  v.  Oen-  not  one  of  their  charter  privileges. 

tralPac.  R.  Co.,  51  Cal.  269;  Amador  Ecclesiastical  Comm'rs  &c.  v.  North 

&c.  M.  Co.  V.  Dewitt,  73  Cal.  482.  Eastern  R.  Co.,  L.  R.  4  Ch.  Div.  845. 

•  Byers  v.  Franklin  Coal  Co.,  106  '  Union  Water    Co.  v.  Murphy's 

Mass.  131;    People  v.  Pittsburgh  R.  FlatFlumingCo.,  22Cal.620;  Watts's 

Co.,  53   Cal.  694;    Chewacla    Lime  Appeal,  78  Pa.  St.  370;   Wood  Hy- 

Works  V.  Dismukes,  87  Ala.  344;  s,  c.  draulic  &c.  Co.  v.  King,  45  Ga.  34. 
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ileges  cannot  be  indefinitely  enlarged  to  suit  the  notions,  as 
to  convenience,  of  the  officers  and  directors  of  a  particular 
corporation,  yet  the  peculiar  requirements  of  this  branch  of 
industry  are  so  various  that  a  mining  company  may  find  it 
necessary,  in  order  to  mine  profitably,  to  engage  in  auxiliary 
enterprises,  which  are  usually  carried  on  by  individuals  or 
corporate  bodies,  quite  independently.'  Thus,  a  mining  corpo- 
ration may,  without  being  specially  authorized  thereto,  en- 
gage in  the  business  of  developing  water  and  building  flumes, 
ditches,  and  reservoirs,  and  may  in  its  corporate  capacity  ac- 
quire water  rights,  under  the  same  circumstances  and  upon 
like  conditions  as  may  be  done  by  natural  persons,  where  the 
use  of  water  is  essential  to  the  business  of  mining."  So,  also, 
has  it  been  held  that  a  mining  corporation  may  enter  into  a 
valid  contract  to  advance  money  to  another  mining  corpora- 
tion, to  aid  in  the  construction  of  a  tunnel  to  drain  the  mines 
of  the  company  making  the  advance.*  So,  also,  if  the  gov- 
erning statute  authorizes  every  corporation  to  purchase  and 
convey  such  real  and  personal  estate  as  its  purposes  may  re- 
quire, not  exceeding  a  prescribed  amount,  a  corporation  cre- 
ated for  the  mining  and  transportation  of  coal,  etc.,  has  power 
to  purchase  and  use  a  steamboat  for  transporting  and  deliver- 
ing coal,  etc.;*  but  a  corporation  organized  for  the  general 
purpose  of  mining  and  manufacturing  limestone  and  keeping 
up  and  running  such  machinery  as  may  be  necessary  to  saw 
lumber  and  make  barrels  for  the  packing  of  lime,  having  by 
the  language  of  its  charter  the  power  "  to  have,  purchase,  re- 


'  Thus,  though  it  was  held  in  Peo-  was  not  claimed  that  the  mining  cor- 

ple  V.  Pittsburgh  E.  Co.,  53  Cal.  694,  poration  could  not,  as  an  aid  to  its 

that  a  mining  corporation  could  not,  principal  business,  construct  a  private 

even  by  incorporating  as  a  railroad  railroad.    See  Trowbridge  v.  Scudder, 

company,  become  empowered  to  ex-  llCush.  (Mass.)  83. 
ercite  the  right  of  eminent  domain,  the  '  Cole  Silver  Min.  Co.  v.  Virginia 

road  intended  to  be  built  being  for  &o.  Water  Co.,  1  Sawy.  (U.S.)  470. 
private  and  not  for  public  use  (see  '  Sutro  Tunnel  Co.  v.  Segregated 

Consolidated  &c.  Co.  v.  Central  Pac.  Belcher  Min.  Co.,  19  Kev.  121;  Wood 

R.  Co.,  51  Cal.  269;  Amador  &c.  M.  Hydraulic  Min.  Co.  ■».  King,  45  Ga.  34. 
Co.  V.  Dewitt,  73  Cal.  482;  Cherokee  '  Callaway  Min.  &c.  Co.  v.  Clark, 

Iron  Co.  V.  Jones,  52  Ga.  276),  still,  it  32  Mo.  305. 
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ceive,  possess,  and  enjoy  lands,  rights,  tenements,  heredita- 
ments, goods,  chattels,  and  effects,  in  any  amount  the  corporate 
body  may  deem  necessary  to  carry  all  the  objects  of  said  cor- 
poration  into  full  force  and  effect,"  —  has  no  power  to  engage 
in  the  mercantile  business  by  keeping  what  is  called  &"  truck- 
store"  for  the  sale  of  truck  to  its  employes;  and  if  it  does  en- 
gage in  such  business,  and  in  carrying  it  on  purchases,  on 
credit,  goods  of  a  third  party,  its  successor  in  right  may  re- 
pudiate the  contract  as  being  ultra  vires:  the  law  thus  enabling 
it  to  cheat  its  employes  on  the  one  hand,  and  innocent  stran- 
gers on  the  other.' 

§  5956.  Power  to  Liocate  Mining  Claims.  —  The  statutes  of 
the  United  States  provide  that  mineral  lands  may  be  occupied 
and  purchased  "by  citizens  of  the  United  States,  and  those 
who  have  declared  their  intention  to  become  such,  under 
regulations  prescribed  by  law,  and  according  to  the  local  cus- 
toms or  rules  of  miners,"  etc.^  They  also  provide  that "  proofs  of 
citizenship,  under  this  chapter,  may  consist  ....  in  the  case 
of  ...  .  a  corporation  organized  under  the  laws  of  the  United 
States,  or  of  any  State  or  Territory  thereof,  by  filing  a  certifi- 
cate of  the  charter,"  etc.^  By  another  section,  which  relates 
to  the  manner  and  conditions  of  obtaining  a  patent  for  a 
mining  claim,  it  is  provided  that  "any  person,  association,  or 
corporation,  authorized  to  locate  a  claim  under  this  chapter," 
may  file  an  application,  etc.*  Construing  these  provisions,  it 
is  held,  as  a  most  obvious  conclusion,  that  a  corporation,  all  of 
whose  members  are  citizens  of  the  United  States,  is  competent  to 
locate  a  mining  claim.^ 

'  Chewacla   Lime  Works  v.  Dis-  Evans  v,  Kingston  Coal  Co.,  6  Kulp. 
mukes,  87  Ala.  344 ;  s.  c.  6  South  Eep.  (Pa.)  351. 
122.    But  for  the  stockholders  in  a  '  Eev.  Stats.  U.  S.,  §  2319. 
mining  corporation  to  become  part-  °  Ibid.,  ^  2321. 
ners  in  a  firm  which  runs  a  "  trunk-  *  Ibid.,  §  2325. 
store  "  selling   merchandise    to   the  '  McKinley  v.  Wheeler,  130  U.  S. 
employes  of  the  corporation,  has  been  630 ;  citing  for  analogy,  Bank  v.  De- 
held  not  to  be  per  se  a  violation  of  a  veaux,  5  Oranch  (U.  S.),  61;  Society 
statute  forbidding    mining   corpora-  v.  New  Haven,  8  Wheat.  (U.  S.)  464, 
tions  to  engage  in  selling  merchandise.  491.    The  court  conceded  that  there 
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§  5957.  Power   of  Mining  Companies  to  Borrow  Money. 

It  has  been  long  the  rule  in  England  that  the  directors  and 
managers  of  mining  companies  have  no  power  to  involve  the 
private  fortunes  of  the  members  by  borrowing  money,  unless 
such  power  is  conferred  upon  them  in  express  terms.  And 
this  is  so,  although  the  money  borrowed  is  absolutely  neces- 
sary for  the  preservation  of  the  mines,  and  although  the  deed 
of  settlement  commits  the  sole  management  of  the  mines  to 
the  directors  in  the  largest  general  language.'  But  this  doc- 
trine would  not  be  applicable  to  an  American  mining  com- 
pany of  limited  liability,  because  the  reasoning  on  which  the 
English  judges  place  the  rule  would  not  be  applicable:  the 
exercise  of  such  power  would  merely  involve  the  social  assets, 
and  not  the  private  fortunes  of  the  stockholders. 

§  5958.  Boom  Companies.  —  It  has  been  held,  under  a 
very  narrow  conception,  that  a  corporation  authorized  by  its 
charter  to  boom  lumber,  and  to  receive  toll  therefor,  cannot 
recover  toll  for  driving  lumber,  under  a  contract,  made  by  its 
agent  in  its  behalf,  although  it  has  rendered  the  services  and 
they  are   meritorious, — they  being  beyond  the  scope  of  its 

might  be  some  question  as  to    the  question  of  fact  based  upon  usage;  and 

extent  of  the  claim  which  a  corporation  upon  their  finding  that  there  was  such 

might  be  permitted  to  locate  as  an  authority,  a  judgment  was  given  for 

original  discoverer,  but  that  question  the   plaintiff.      But  in    Hawken   «. 

was  not  before  the  court.  Bourne,  8  Mees.  &  W.  703,  it  was  held 

^  Burmester  v.  Norris,  6  Ex.  796;  that  a  restriction  or  limitation  of  the 

s.  c.  21  L.  J.  Ex.  143 ;  Hawtayne  v.  authority  of  the  directors  of  such  a 

Bourne,  7  Mees.  &  W.  595.    The  rule  concern,   not  known  to  the  outside 

is  the  same  in  the  case  of  a  mine  con-  world,  would  bind  no  one  to  whom  it 

ducted  by   adventurers  on  the  cost  was  unknown ;  the  public  would  still 

hook  principle.    Bicketts  v.  Bennett,  have  a  right  to  presume  that  the  di- 

4  Com.  B.  686,    Neither  was  one  of  rectors  of  the  company  possessed  the 

the  shareholders  in  a  mine  bound  by  powers  usual  to  the  directors  of  such 

an  acceptance  of  bills  by  the  directors,  concerns.    This  doctrine  is  obviously 

Dickinsoni;.  Valpy,  lOBarn.  &C.  128;  of   application    to.  the  by-laws  and 

8.  c.  5  Man.  &  Ry.  126.    But  in  Tred-  other  private  instruments  for  the  gov- 

wen  «.  Bourne,  6  Mees.  &W.  461,  the  ernment  of  American   corporations, 

question  of  the  authority  of  the  dlrec-  but  not  to  the  deeds  of  settlement  of 

tors  of  a  mining  company  to  purchase  English  registered  companies,  which 

good^  on  credit,  for  the  carrying  on  of  are  notice  to  persons  dealing  with 

the  mine,  was  put  to  the  jury  as  a  them. 
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authority.*  With  more  liberality  and  better  sense,  another 
court  held  that  the  charter  of  such  a  company,  prescribing 
the  conditions  on  which  it  alone  shall  be  obliged  to  receive 
and  store  logs  in  its  booms,  does  not  limit  the  power  of  the 
company,  under  its  general  power  of  contracting  in  relation 
to  its  business,  to  receive  and  store  logs  tendered  to  it  under 
other  conditions,  or  to  agree  for  their  storage  in  any  way  in 
which  a  lawful  contract  may  be  made.^ 

§  5959.  Whaling  Companies.  —  A  corporation  chartered 
"  for  the  purpose  of  engaging  in  the  whale  fishery  and  in  the 
jnanufacture  of  oil  and  spermaceti  candles,"  has  no  authority 
to  purchase  or  deal  in  State  bonds.  But  it  was  held  that,  where 
such  a  company  gave  its  obligation  for  State  bonds,  it  could 
not  avoid  its  obligation  on  this  ground.^ 

§  5960.  Land  Improvemeut  Companies.  — A  corporation 
whose  charter  confers  the  power  to  "buy,  own,  and  sell  real 
and  personal  property,  and  to  improve  the  same,"  has  power 
to  erect  a  college  on  land  purchased  by  it.* 

§  5961.  When  Manufacturing:  Corporations  may  Purchase 
in  Order  to  Ke-sell.  —  It  has  been  held  that  a  corporation, 
created  to  manufacture  and  sell  goods  of  a  certain  kind,  has 
an  implied  power  to  purchase  goods  of  that  kind  for  the  pur- 
pose of  keeping  up  its  stock  and  supplying  its  customers  until 
it  can  get  its  works  in  order  to  manufacture.'  But  anotlier 
court  has  held  that  a  manufacturing  corporation,  created  to 
engage  "  in  the  conversion  and  disposal  of  agricultural  prod- 
ucts, by  means  of  mills,  elevators,  stores,  or  otherwise,"  hav- 

*  Bangor  Boom  Corp.  v.  Whiting,  authorizing  a  corporation,  under  cer- 

29  Me.  123.    In  this  case,  according  tain  restrictions,  to  erect  a  boom  in  a 

to  well-understood  principles,  the  de-  navigable  river:  Mason  v.  Boom  Co., 

fendant  having  got  the  benefit  of  the  3  Wall.  Jr.  (U.  S.)  252. 
contract,  ought  to  have  been  estopped  '  State  v.  Woram,  6  Hill  (N.  Y.), 

from  setting  up  that  the  corporation  33;  «.  c.  40  Am.  Dec.  378. 
had  no  power  to  do  for  him  what  it  *  Fulton  v.  Sterling  Land  &c.  Co., 

did:  Ante,  §§  5258,  5303.  47  Kan.  621 ;  s.  c.  28  Pac.  Eep.  720. 

'  Wausau  Boom  Co.  v.  Plumer,  35  '  Lyndeborough  Glass  Co.  v.  Mas- 

Wis.  274.    Construction  of  a  statute  sachusetts  Glass  Co.,  ill  Mass.  315. 
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ing  the  power,  under  its  charter,  to  carry  on  the  business  of 
buying  grain  (not  flour),  and  of  making  flour  and  meal  and 
of  selling  and  disposing  of  its  grain,  flour,  and  meal  through 
its  elevators,  stores,  and  otherwise,  —  has  no  power  to  engage 
in  the  general  business  of  purchasing  and  selling  flour  for 
profit.  Such  a  business  being  prima  facie  outside  the  scope 
of  its  powers,  if  its  president  assumes  to  involve  the  corpora- 
tion in  it,  the  corporation  will  not  be  liable  for  any  of  the 
unpaid  purchase  price,  where  it  does  not  get  the  proceeds  of 
the  purchase,  and  where  there  are  otherwise  no  circumstances 
of  estoppel.  It  is,  however,  conceded,  that  under  particular 
circumstances  such  a  corporation  might  purchase  flour  to 
sell  again,  to  meet  some  temporary  want,  or  to  supply  and 
protect  its  trade;  but  the  court  hold  that  it  cannot  engage  in 
this  class  of  business  as  a  business.' 

§  6962.  Other  Powers  Conceded  to  Manufacturing'  Cor- 
porations.— Without  attempting  a  full  explanation  of  the 
grounds  on  which  each  decision  proceeds,  but  proceeding 
rather  with  a  view  of  making  a  continued  index  of  a  large 
number  of  holdings,  it  may  be  stated  that  it  has  been  held, 
under  many  statutes  and  for  various  reasons,  as  follows:  —  That 
a  manufacturing  corporation,  organized  under  a  statute 
which  declares  that  it  shall  not  be  lawful  for  it  "to  direct  its 
operation  or  appropriate  its  funds  to  any  other  purpose  "  than 
that  specified  in  its  articles  of  incorporation,  may  take  insur- 
ance in  a  millers  and  manufacturers'  insurance  company,  so 
as  to  be  bound  by  the  premium  notes  given  therefor  f  that  a 

'  Getty  V.  Barnes  Milling  Co.,  40  formaiice    by  the   corporation :    See 

Kan.    281.     Quite   in    tlie    opposite  ante,  4  5959.    That  a  corporation  may 

direction,  it  has  been  held  that  a  cor-  be  organized  for  the  gathering,  stor- 

poration  incorporated  under  the  laws  ing,  and  vending  of  ice,  under  a  stat- 

of  New  York  "  for  the  purpose  of  en-  ute    permitting   the  organization  of 

gaging  in  the  whale  fishery,  and  in  corporations  for  manufacturing  pur- 

the  manufacture  of  oil  and  sperma-  poses  (How.  Stat.   Mich.,  §  4004), — 

ceti  candles,"  has  power  to  become  see  Attorney-General  v.  Lorman,  59 

a  purchaser  of  the  bonds  of  the  State  Mich.  157;  s.  c.  60  Am.  Rep.  287. 
of  Indiana,  so  that  the  State  may  "  St.  Paul  Trust  Co.  v.  Wampach 

maintain  an  action  against  an  indi-  Man.  Co.,  50  Minn.  93;  s.  c.  52  N.  W. 

vidual  guaranteeing  payment  or  per-  Bep.  274. 
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corporation  created  for  the  purpose  of  manufacturing,  dispos- 
ing of,  and  dealing  in,  machinery,  may  make  valid  contracts 
for  the  sale  of  machinery,  not  only  in  the  State  of  its  creation, 
but  in  any  other  Slate  where  such  contracts  are  not  prohibited 
by  the  local  law;  '■  that,  after  the  dissolution  of  a  manufactur- 
ing partnership  and  the  formation  of  a  corporation  by  the  dis- 
solving partners,  to  which  all  the  firm  property  and  patents 
are  transferred,  such  corporation  can  engage  in  the  same  busi- 
ness as  that  of  the  firm,  and  the  remaining  partner  cannot 
restrain  the  corporation  from  using  a  patent  owned,  in  whole 
or  in  part,  by  the  former  partners,  or  from  selling  articles  in 
common  use  to  any  person,  whether  an  old  customer  of  the 
firm  or  not;^  that  such  a  corporation  may,  through  its  direct- 
ors and  president,  make  or  ratify  an  agreement  with  a  bank- 
ing corporation  with  which  it  has  an  account,  to  the  effect 
that  the  proceeds  of  paper  of  the  manufacturing  corporation, 
turned  over  to  the  bank,  shall  not  be  applied  on  the  old  in- 
debtedness to  the  bank,  but  shall  be  applied  to  the  payment 
of  supplies,  etc.,  for  carrying  on  the  current  expenses;  ^  that 
such  a  corporation,  against  which  a  large  judgment  has  been 
recovered  for  the  infringement  of  patents,  which  it  is  unable  to 
pay,  has  the  power  to  turn  over  to  the  plaintiff  in  the  judgment 
all  its  other  patent  rights  not  decreed  to  be  an  infringement, 
although  essential  to  the  prosecution  of  its  business,  —  it  not 
appearing  that  the  value  of  the  patents,  when  compared  with 
the  amount  of  the  judgment,  is  excessive  in  such  a  sense  as 
to  constitute  a  fraudulent  conveyance, —  and  the  case  not  being 
within  the  prohibition  of  a  statute  against  corporations  mak- 
ing assignments  in  contemplation  of  insolvency;  *  that  a  cor- 
poration, created  to  manufacture  certain  articles,  may  fill  an 
order  made  up  and  accepted  by  a  third  party  for  an  article  of  the 
same  kind ;  °  that  a  manufacturing  corporation  may  purchase 

•  Hall  V.  Tanner  &c.  Engine  Co.,  &  Corp.  L.  J.  483 ;  28  Am.  &  Eng.  Corp. 

91  Ala.  363;   «.  c.  8  South.  Kep.  348.  Oas.  632;  22  N.  E.  Rep.  372. 

"  Macdonald    v.    Trojan     Button  *  Sheldon   Hat  &c.  Co.  v.  Eick- 

FastenerCo.,  31  N.  Y.  St.  Rep.  374;  meyer   Hat  &c.  Co.,    56   How.   Pr. 

».  e.  9  N.  Y.  Supp.  383.  (N.Y.I  70. 

'  Patterson  v.  Robinson,  116  N.  Y.  '  Louis  Cook  Man.  Co.  v.  Randall, 

193 ;  «.  c.  26  N.  Y.  St.  Rep.  685 ;  6  Rail.  62  Iowa,  244. 
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of  one  of  its  agents  a  note  acquired  by  him  through  the  sale  of 
an  article  manufactured  by  the  corporation;'  that  a  corpora- 
tion created  to  carry  on  an  iron  furnace  may  keep  a.  "supply 
store"  for  the  purpose  of  selling  goods  to  his  employes, —  the 
power  being  regarded  as  one  conferred  by  implication; '  that  a 
manufacturing  corporation  which  keeps  a  "supply  store" 
where  there  is  no  statutory  prohibition,  by  means  of  an  un- 
disclosed  agent,  may  maintain  an  action  against  a  person  not 
in  its  employ  for  goods  purchased  by  him  from  the  store, 
where  he  retains  and  uses  them,  even  if  the  contract  of  sale  is 
in  excess  of  the  powers  of  the  corporation.* 

§  5963.  "What  Powers  have  been  Denied  to  Manufacturing' 
Corporations. — It  has  been  held  that  a  corporation,  organized 
to  carry  on  a  foundry  and  machine-shop,  has  no  power  to  enter 
into  a  contract  to  furnish  an  individual  with  a  certain  quan- 
tity of  ice  for  a  year,  at  specified  prices,  and  that  an  action  for 
damages  for  the  breach  of  such  a  contract  cannot  be  main- 
tained;* that  a  corporation  created  for  the  sole  purpose  of 
"manufacturing  and  repairing  machinery,"  and  prohibited 
from  contracting  any  debt  without  the  written  consent  of  its 
board  of  directors,  cannot  make  a  sale  of  machinery  as  the 
agent  of  a  third  person;  and  if  it  assumes  to  do  so,  and  takes 
a  note  from  the  purchaser,  and  indorses  it  to  the  person  from 

'  Western    Cottage  Organ  Co.  v.  kept  by  a  stockholder.    McManaman 

Reddish,   51    Iowa,  55.     The  courts  v.  Hanover  Coal  Co.,  6  Kulp.  (Pa.) 

say:    "The  power  to  purchase  the  181.  Compare  Slater  Woollen  Co.  v. 

note  in  question  is  not  prohibited  by  Lamb,  143  Mass.  420 ;  and  Chester 

the  law  under  which  the  plaintiff  was  Glass  Co.  v.  Dewey,  16  Mass.  94 ;  s.  c. 

organized,  nor  is  it  expressly  granted.  8  Am.  Dec.  128. 

In  the  absence  of  such  prohibition,  ^  Slater  Woollen  Co.  v.  Lamb,  143 

the  power  exists,  if  its  exercise  was  Mass.  420.    The  case  proceeds  on  the 

necessary  and  proper  for  the  purpose  doctrine    already   considered     (ante, 

of  carrying  out  the  objects  of  the  cor-  ^i  5258,  5383),  that  in  such  a  case  the 

poration."    Ibid.  57;  citing  Thomp-  party  to  the  contract,  so  long  as  he 

son  V.  Lambert,  44  Iowa,  239.  retains  the  benefits  of  it,  is    estopped 

'  Searighti).  Payne,  6  Lea  (Tenn.),  from  setting  up  that  it  was  ultra  vires, 

283.    Compare  ante,   §   5491,   et  seq.  See  also  Chester  Glass  Co.  v.  Dewey, 

Means  of  evading  statutes  prohibit-  16  Mass.  94 ;  ».  c.  8  Am.  Dec.  128. 

ing  corporations  from  keeping  such  *  Simmons  v.  Troy  Iron  Works,  92 

stores  is  found  in  having  the  store  Ala.  427 ;  s.  c.  9  South.  Eep.  160. 
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whom  it  took  it  as  agent,  no  recovery  can  be  bad  thereon,  he 
being  cognizant  of  all  the  facts;'  that  a  manufacturing  cor- 
poration cannot  legally  invest  money  in  the  shares  of  a  bank- 
ing corporation  for  the  purpose  of  carrying  on  a  banking 
business,  nor  issue  notes  in  payment  of  shares  which  it  takes 
in  such  a  company,  which  will  bind  the  corporation  or  its 
members;^  that  a  company  created  for  the  "conversion  and 
disposal  of  agricultural  products  by  means  of  mills,  elevators, 
stores,  or  otherwise,"  cannot  engage  in  the  purchase  and  sale 
of  flour  as  a  business;'  that  a  company  created  to  mine  lime- 
stone, and  to  manufacture  and  sell  lime,  with  power  to  buy 
and  hold  real  or  personal  property,  in  such  amounts  as  it  may 
deem  necessary  to  accomplish  the  purposes  of  its  creation, 
cannot  purchase  goods,  to  be  resold,  except  to  carry  on  a  "sup- 
ply store,"  or  otherwise  aid  in  its  principal  business;*  that  a 
manufacturing  company,  organized  under  the  laws  of  Mis- 
souri, has  no  authority  to  engage  in  a  business  not  within  the 
scope  of  its  purposes,  as  set  forth  in  its  articles  of  incorpora- 
tion; nor  to  engage  in  selling  oysters,  under  articles  of  associa- 
tion empowering  it  "to  buy  and  sell  dairy  products,  especially 
milk,  butter,  cheese,  and  ice-cream,  and  to  purchase,  hold* 
mortgage,  or  otherwise  convey  such  real  and  personal  prop- 
erty as  the  purposes  of  the  corporation  shall  require."^ 

>  Westinghouse    Machine    Co.    v.  mukes,  87  Ala.  344;  s.  c.  6  South. 

Wilkinson,  79  Ala.  312.  Eep.  122.    Compare  Slater  Woollen 

"  Sumner   o.  Marcy,  3  Woodb.  &  Co.  v.  Lamb,  143  Mass.  420.    Com- 

M.  (U.  S.)  105.  pare  ante,  §  5491,  et  seg. 

'  Getty  V.  Barnes  Milling  Co.,  40  '  Bowman  Dairy  Co.  v.  Mooney,  41 

Kan.  281 ;  s.  c.  19  Pac.  Eep.  617.  Mo.  App.  665. 


*  Ohewacla  Lime  Works  v.   Dis- 
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CHAPTEK  CXXX. 

DOOTEINE  OF  ULTEA  VIRES. 

Art.  I.     Nature  and  Extent  of  this  Doctrine. 

II.     Theories  under  Which  its  Application  is  Denied. 


Article  I.    Nature  and  Extent  of  this  Doctrine. 


Section 

5967.  Presumption  that  corporations 

act  within  their  powers. 

5968.  General  statement  of  the  doc- 

trine of  ultra  vires. 
6969.  How  the  doctrine  of  ultra  vires 
started  and  was  misapplied 
in  growing. 

5970.  Judicial  statements  of  the  rea- 

sons on  which  the  doctrine  of 
ultra  vires  rests. 

5971.  Comments  on  these  statements 

of  doctrine. 

6972.  Ultra  vires  acts  of  corporations 

deemed  "unlawful." 

6973.  Doctrine  that  persons  dealing 

with  corporations  are  bound 
to  take  notice  of  their  powers. 

6974.  Persons  dealing  with  corpora- 

tions bound  to  take  notice  of 
the  powers  of  their  agents. 

5975.  Distinction   between  contracts 

wholly  outside  of  the  power 
of  the  corporation  and  those 
outside  of  it  in  a  given  par- 
ticular, or  through  some  un- 
disclosed circumstance. 

5976.  Illustrations  of  this  doctrine. 

6977.  Further  illustrations. 

6978.  Distinction  between  a  want  of 

power   and   a  want   of   the 
necessary  formality  in  exe- 
cuting a  power. 
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Section 

5979.  Eight  of  subrogation  in  respect 

of  ultra  vires  debts. 

5980.  UUra  vires   contracts    between 

two  corporations. 

5981.  Contracts  void  in  part  and  good 

in  part. 

5982.  Exercise  of  power  which  has 

been  exhausted. 

5983.  Money  paid  on  ultra  vires  con- 

tract may  be  recovered  back. 

6984.  Further  of  this  subject. 

5985.  Where  the  illegality  is  known 
to  both  parties. 

6986.  Contracts  prohibited  by  the  by- 
laws of  the  corporation. 

5987.  Effect  of  by-laws  on  contracts 

with  members  of  corporation. 

5988.  What  by-laws  the  corporation 

may  enact  affecting  the  rights 
of  members. 

5989.  By-laws  overrule  discretion  of 

directors. 

5990.  By-laws  evidence  against   the 

company. 

5991.  By-laws  in  excess  of  the  powers 

embraced  in  the  articles  of 
association. 

6992.  Distinction    between    tortious 

and  contractual  liability  for 
ultra  vires  acts. 

6993.  Torts  committed  in  the  prosecu- 

tion of  an  ultra  vires  business. 
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Section 

5994.  Constitutional     prohibition 

against  ultra  vires  acts. 

5995.  Obligations  imposed  in  favor  of 

third  parties  by  the  charter. 

5996.  Assuming  power  by  claiming  it 

in  articles  of  association. 

5997.  Power  exercised  by  majority  of 

stockholders. 

5998.  Contracts    by  which    corpora- 

tions abnegate  their  public 
duties. 

5999.  Eight  to  disaffirm  after    part 

performance. 

6000.  Especially  in  the  case  of  con- 

tracts    transferring     public 
duties. 

6001.  Or  those  otherwise  opposed  to 

public  policy. 

6002.  Or  which  otherwise  involve  a 

continuing  violation  of  law. 


6005. 


6006. 


Secttion 

6003.  Eight  of   disaffirmance  predi- 

cated upon  doing  justice  to 
the  other  party. 

6004.  Eight  of  the  other  party  to  re- 

cover what  he  has  lost  after 
disaffirmance. 

Illustration  in  the  case  of  in- 
valid municipal  bonds. 

Ultra  vires  contract  not  allowed 
to  stand  as  security  for  dam- 
ages for  refusal  of  further 
performance. 

6007.  Doctriue  that  the  corporation  is 

not  estopped  by  receiving  the 
benefits  of  the  contract. 

6008.  Doctrine  that  the  individual  is 

not  estopped  in  such  cases. 

6009.  No  estoppel  where   the  other 

contracting  party  knows  that 
the  contract  is  ultra  vires. 


§  5967.  Presumption  that  Corporations  Act  within  their 
Powers.  —  At  the  outset  of  this  discussion  we  may  renew  at- 
tention to  a  principle  already  adverted  to/  that  the  presump- 
tion of  right-acting  extends  to  private  corporations  in  such  a 
sense  that  they  are  always  presumed  to  act  within  their 
granted  powers  until  the  contrary  is  made  to  appear.  So 
that,  in  general,  the  burden  of  showing  that  a  contract  made, 
or  an  act  done,  by  such  a  corporation  was  ultra  vires,  is  upon 
him  who  alleges  that  fact  as  the  foundation  of  his  action  or 
defense.^  This  presumption  operates  in  several  ways.  If  the 
powers  possessed  by  the  particular  corporation  do  not  appear 
at  all,  and  are  not  judicially  noticed  by  the  court,  then  it  oper- 
ates, within  certain  limits,  to  carry  with  it  the  general  pre- 
sumption that  the  act  or  contract  which  is  challenged  was 


'  Ante,  §  5644. 

'  Chautauque  County  Bank  v, 
Eisley,  19N.  Y.  369;  s.  c.  75  Am.  Dec. 
347 ;  Eider  Life-Eaft  Co.  v.  Eoach,  97 
N.  Y.  378;  Farmers'  Loan  &o.  Co.  ■!). 
Curtis,  7  N.  Y.  466;  De  Graff  v.  Am- 


erican &o.  Co.,  21  N.  Y.  124;  Kap- 
pel  V.  Chaari  Zedek  Congregation, 
19  Hun  (N.  Y.),  364;  Morris  &c.  E. 
Co.  V.  Sussex  E.  Co.,  20  N.  J.  Eq, 
542 ;  Dana  v.  Bank  of  St.  Paul,  4  Minn. 
385. 
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within  its  powers.'  If  it  has  the  power  to  do  a  given  act,  or 
to  make  a  contract  of  a  given  nature  under  prescribed  con- 
ditions, then  the  principle  operates  to  create  the  presumption 
that  those  conditions  existed  in  the  particular  instance.''  It 
also  operates  as  a  principle  of  favorable  interpretation  in  re- 
spect of  corporate  contracts;  so  that  where  the  words  em- 
ployed in  such  a  contract  admit  of  a  double  construction,  they 
are  to  be  construed  consistently  with  the  provisions  of  its 
charter.'  It  also  operates  to  cast  the  burden  of  proof  upon,  the 
party  setting  up  the  want  of  power.  If,  for  instance,  a  con- 
tract, made  in  the  name  of  a  corporation  by  its  president,  is 
one  which  the  corporation  has  the  power  to  make,  or  to  ratify 
after  it  has  been  made,  and  an  action  is  brought  under  a 
statute  to  charge  the  trustees  of  the  corporation  on  the  ground 
that  the  indebtedness  was  in  excess  of  the  capital  stock  of  the  cor- 
poration, and  the  defendants  place  their  defense  upon  the 
ground  that  the  creation  of  the  debt  was  not  authorized  or 
ratified  by  the  corporation,  the  burden  is  upon  them  to  show 
that  fact.* 

§  5968.  General  Statement  of  the  Doctrine  of  Ultra 
Vires.  —  Perhaps  the  most  general  statement  which  can  be 
made  of  the  doctrine  of  ultra  vires  is  to  say  that  a  contract  of 
a  corporation  which  is  unauthorized  by,  or  in  violation  of,  its 
charter  or  other  governing  statute,  or  entirely  outside  of  the 

'  Dana  v.  Bank  of  St.  Paul,  4  Minn,  received    the  sheriff's  deed,  and  the 

385.  assignment  was  expressed  to  be  "  for 

"  Thus,  if  a  corporation  has  power  value  received,"  it  was  held,  in  the 

to  hold  and  convey  real  estate  for  some  absence  of  proof  of  any  other  consid- 

purposes,  the  court  will  presume,  un-  eration,  that  it  would  be  presumed 

til  the  contrary  is  shown,  that  real  that  the  corporation  had  taken  the 

estate  conveyed  by  it  was  taken,  held,  assignment ' '  in  satisfaction  of  debts, ' ' 

and  conveyed  by  virtue  of  the  powers  and  that  it  would  hold  the  real  estate 

granted  to  it.     Farmers'  Loan  &c.  by  virtue  of  the  sheriff's  deed.    Chau- 

Oo.  V.  Ourtia,  7  N.  Y.  466.    So,  where  tauque  County  Bank   v.  Risley,  19 

a  banking  corporation,  having  by  its  N.  Y.  369 ;  s.  c.  75  Am.  Dec.  347. 
charter  power  to  acquire  real  estate  in  '  Morris  &c.  R.  Oo.  v.  Sussex  E. 

"  satisfaction  of  debts,"  took  from  the  Co.,  20  N.  J.  Eq.  542. 
holder  of  a  sheriff's  certificate  of  sale,  *  Patterson  ti.  Eobinson,  116  N.  Y. 

after  it  had  become  absolute,  an  as-  193. 
eignment  of  all  his  right,  and  then 
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scope  of  the  purpose  of  its  creation,*  is  void  in  the  sense  of 
being  no  contract  at  all,  because  of  a  total  want  of  power  to 
enter  into  it;^  that  such  a  contract  will  not  be  enforced  by  any 
species  of  action  in  a  court  of  justice;*  that,  being  void 
ab  initio,  it  cannot  be  made  good  by  ratification.,'^  or  by  any 
succession  of  renewals;^  and  that  no  'performance  on  either  side 
can  give  validity  to  the  unlawful  contract,  or  form  the  founda- 
tion of  any  right  of  action  upon  it.° 

§  6969.  How  the  Doctrine  of  Ultra  Vires  Started  and  was 
Misapplied  in  Growing.  —  The  doctrine  of  ultra  vires  originated 
at  a  period  when  nearly  all  corporations  were  created  for  pub- 
lic purposes,  and  it  grew  up  principally  with  reference  to  the 
transactions  of  municipal  corporations.  The  courts  of  an 
early  day  transferred  a  rigorous  rule  created  by  the  demands 
of  a  sound  public  policy,  to  private  corporations,  wherfe  no 
sound  principles  demanded  the  application  of  the  rule;  and 
they  held  again  and  again,  not  without  any  special  reference 
to  the  rights  of  the  public  which  did  not  through  the  State 
intervene,  but  where  only  the  rights  concerned  were  the  rights 
of  stockholders  and  creditors  who  did  not  move  to  assert  their 
own  rights, — that  obligations  entered  into  by  corporations, 
whether  in  writing  or  otherwise,  for  objects  not  authorized  by 
their  charters,  could  not  be  made  obligatory  upon  them, — 
and  this  without  any  reference  to   the  question  of  estoppel. 

1  Davis  V.  Old  Colony  K.  Co.,  131  »  Elevator   Co.    v.    MempMs   &c. 

Mass.  258;  s.  c.  41  Am.  Kep.  221.    In  B.  Co.,  85  Tenn.  703;  s.  c.  4  Am.  St. 

this  case  there  is  an  elaborate  opinion  Eep.  798 ;  5  S.  W.  Eep.  52. 

by  Mr.  Chief  Justice  Gray,  collecting  *  Central   Transportation    Co.    v. 

many  of  the  best  decisions   on  the  Pullman's  Palace  Car  Co.,  139  U.  S. 

doctrine  of    ultra  vires.      What    the  24. 

court  held  was,  that  neither  a  rail-  ^  Orr  v.  Lacey,  2  Dougl.   (Mich.) 

road  corporation  nor  a  manufacturing  230. 

corporation  can  guarantee  the  expenses  »  Central    Transportation    Co.    v. 

of  a  public  festival,  although  pecun-  Pullman's  Palace  Car  Co.,  139  U.  S. 

iarily  beneficial  to  the  guarantors.  24 ;  Thomas  v.  Railroad  Co.,  101 U.  S. 

'  Central    Transportation    Co.    v,  71,  86.    See  also,  as  to  the  doctrine 

Pullman's  Palace  Car  Co.,  139  U.  S.  and  its  reasons,  Re  Cork  &c.  R.  Co., 

24;  Rock  River  Bank  V.  Sherwood,  10  L.   R.   4  Oh.  748;   Re  National  &c. 

Wis.  230;  «.  c.  78  Am.  Dec.  669.  Soc,  L.  R.  5  Ch.  309. 

4619 


6  Thomp.  Corp.  §  6969.]    powers  and  ultra  vikes. 

On  the  one  hand,  they  applied  the  principle  that  where  the 
corporation  is  moving  affirmatively  to  enforce  its  unlawful  or 
prohibited  contracts,  courts  of  justice  will  withhold  their  aid, 
—  as' where  a  banking  corporation  sues  to  enforce  a  contract 
reserving  a  prohibited  rate  of  interest;^  or  where  a  corporation, 
which  is  expressly  prohibited  from  exercising  banking  powers, 
sues  to  recover  upon  a  promissory  note  which  it  has  dis- 
counted." On  the  other  hand,  they  applied  it  with  equal 
rigor  in  the  destruction  of  the  rights  of  persons  contract- 
ing with  corporations,  holding  them  conclusively  bound  to 
know — what  the  judges  themselves  did  not  in  many  cases 
know — the  limitations  of  the  power  of  the  corporation,  by 
holding  that  where  the  corporation  had  made  an  obligation 
in  favor  of  an  individual  in  excess  of  its  granted  powers,  he 
could  not  maintain  an  action  against  the  corporation  and 
recover  thereon, — as  where  a  corporation  had  executed  its 
promissory  note  for  a  purpose  not  warranted  by  its  charter.* 


'  Bank  of  Chillicotlie  v.  Swayne,  8 
Ohio,  257;  s.  c.  32  Am.  Deo.  707.  See 
also  Bank  of  Wooster  v.  Stevens,  1 
Ohio  St.  233,  235 ;  g.  c.  59  Am.  Dec. 
619 ;  Preble  County  Bank  v.  Eussell, 
1  Ohio  St.  320;  Eussell  v.  Failor,  1 
Ohio  St.  327,  329;  «.  c.  59  Am.  Dec. 
631 ;  Union  Bank  v.  Bell,  14  Ohio  St. 
200,  209 ;  Hitchcock's  Heirs  v.  Bank  of 
United  States,  7  Ala.  386, 434;  Evans- 
ville  E.  Co.  V.  Evansville,  15  Ind.  395, 
414.  Other  courts  have  refused  to  go  to 
the  length  of  holding  that  the  reserv- 
ing of  usurious  interest  by  a  bank  ren- 
ders the  contract  wholly  void ;  Eock 
Eiver  Bank  v.  Sherwood,  10  Wis.  230, 
237 ;  g.  e.  78  Am.  Dec.  669 ;  McLean  v. 
Lafayette  Bank,  3  McLean  (U.  S.), 
537 ;  Commercial  Bank  v.  Nolan,  7 
How,  (Miss.)  508 ;  First  Nat.  Bank  of 
Columbus  V.  Garlinghouse,  22  Ohio 
St.  492,  502;  ».  c.  10  Am,  Eep,  751; 
Farmers'  &c.  Bank  v.  Harrison,  57 
Mo.  503. 

'  New  York  Firemen's  Ins.  Co.  v, 
Ely,  5  Conn.  560 ;  s.  c.  13  Am.  Dec. 
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100;  Fleckner  v.  Bank  of  United 
States,  8  "Wheat.  (U,  S.)  338,  355; 
Bank  of  United  States  v.  Waggener, 
9  Pet.  (U.  S.)  378;  New  York  State 
Loan  &c.  Co.  v.  Helmer,  77  N.  Y.  64, 
71. 

'  Moss  V.  Eossie  Lead  Min.  Co.,  5 
Denio  (N.  Y.),  567;  reversing  s.  c. 

5  Hill  (N.  Y.),  137.  See  also  Penn- 
sylvania &c.  Co.  V.  Dandridge,  8  Gill 

6  J.  (Md.)  248,  319;  s.  c.  29  Am.  Dec. 
543.  The  unjust  results  to  which 
this  doctrine  led  may  be  disclosed  by 
the  facts  of  a  modern  case,  decided 
by  one  of  the  most  enlightened  of 
the  State  courts.  A  corporation  had 
been  formed  for  the  purpose  of  min- 
ing lime  rock  and  manufacturing  the 
same  into  lime.  It  established,  as 
such  corporations  often  do,  what  is 
called  a  "company  store"  or  a  "sup- 
ply store,"  for  the  purpose,  it  must 
be  assumed,  on  experience,  of  cheat- 
ing and  oppressing  its  own  employes 
by  compelling  them  to  take  their  pay 
in  the  goods  of  the  corporation  sold 


DOCTRINE  OF  ULTRA  VIRES.     [5  Thomp.  Corp.  §  5970. 

§  5970.  Judicial  Statements  of  the  Reasons  on  Which  the 
Doctrine  of  Ultra  Vires  Rests.  —  Two  reasons  were  stated  by 
Mr.  Justice  Gray  as  the  grounds  on  which  the  so-called  doc- 
trine of  ultra  vires  rests,  when  appealed  to  for  the  purpose  of 
overthrowing  corporate  bonds  and  mortgages  which  have  been 
taken  in  good  faith  by  creditors:  —  (1)  That  the  charter  of 
the  corporation,  which  contains  its  grants  of  powers,  is  a 
public  statute  which  all  persons  are  bound  to  take  notice  of 
and  be  governed  by;  (2)  that  the  restraints  thereby  estab- 
lished on  the  alienation  of  the  franchise  and  property  of  the 
corporation  are  founded  in  considerations  of  public  policy, 
which  neither  the  corporation  nor  any  other  person  can  be 
allowed  to  evade  or  disregard.'  In  a  later  case,  and  from  a 
loftier  seat,  the  same  eminent  judge  restated  these  reasons  as 
follows,  adding  a  third:  "  The  reasons  why  a  corporation  is 
not  liable  upon  a  contract  ultra  vires,  that  is  to  say,  beyond  the 
powers  conferred  upon  it  by  the  legislature,  and  varying  from 


to  them  at  enormous  profits.  It  sub- 
sequently changed  its  name,  much 
as  a  snake  changes  its  skin  without 
changing  its  nature;  and  the  new 
corporation  succeeded  to  the  assets 
and  assumed  the  liabilities  of  its 
predecessor.  Among  these  liabilities 
was  a  demand  for  a  small  bill  of  goods 
which  a  partnership  firm  had  sold 
to  the  predecessor  corporation,  to  be 
used  in  its  "company  store."  The 
successor  corporation  pleaded  as  a 
defense  that,  at  the  time  of  the  sale 
of  the  goods,  its  predecessor  "was 
keeping  a  store  and  carrying  on  a 
mercantile  business,  and  bought  such 
goods  for  the  purpose  of  selling  the 
same  at  a  profit  as  other  merchants 
do."  The  trial  court  charged  the 
jury  that  this  was  no  defense ;  and,  as 
the  demand  otherwise  stood  proved, 
instructed  them  to  find  for  the  plain- 
tiff. The  Supreme  Court  of  Alabama, 
reversing  this  judgment,  held  the 
defense  a  good  one,  and  reiterated  its 
settled  doctrine  that  a  corporation  is 


not  estopped,  by  reason  of  receiving 
the  benefits  of  a  contract  which  is 
ultra  vires,  from  setting  up  its  inva- 
lidity in  defense  of  a  suit  brought  to 
enforce  it.  By  thus  entering  upon  a 
business  outside  of  its  charter  powers, 
the  corporation  was  enabled,  through 
the  instrumentality  of  a  court  of  jus- 
tice, to  cheat  its  own  employes  on  the 
one  hand,  who  bought  its  goods,  and 
on  the  other  hand,  its  customer  from 
whom  it  bought  them.  Chewacla 
Lime  "Works  v.  Dismukes,  87  Ala. 
344 ;  «.  c.  6  South.  Eep.  122.  See  also 
ante,  §§  5491,  5492. 

1  Richardson  v.  Sibley,  11  Allen 
(Mass.),  65,  72;  «.  c.  87  Am.  Dec.  700; 
citing  Pearce  v.  Madison  &c.  E.  Co., 
21  How.  (U,  S.)  441,  443;  Zabriskie 
V.  Cleveland  &c.  R.  Co.,  23  How. 
(U.  S.)  381,  398;  Whittenton  Mills  v. 
Upton,  10  Gray  (Mass.),  582,  598 ;  s.  c. 
71  Am.  Dec.  681;  Com.  «.  Smith,  10 
Allen  (Mass.),  448;  «.  e.  87  Am.  Dec. 
672. 
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the  objects  of  its  creation  as  declared  in  the  law  of  its  organ- 
ization, are:  (1)  The  interest  of  the  public  that  the  corporation 
shall  not  transcend  the  powers  granted;  (2)  the  interest  of 
the  stockholders  that  the  capital  shall  not  be  subjected  to  the 
risk  of  enterprises  not  contemplated  by  the  charter,  and  there- 
fore not  authorized  by  the  stockholders  in  subscribing  for  the 
stock;  (3)  the  obligation  of  everyone  entering  into  a  contract 
with  a  corporation,  to  take  notice  of  the  legal  limits  of  its 
powers."^  Somewhat  differently,  Mr.  Chief  Justice  Cooley 
stated  two  reasons  for  the  doctrine  as  follows:  1  The  State 
has  not  by  law  consented  that  its  corporations,  of  the  kind  or 
class  to  which  the  one  in  question  belongs,  shall  be  at  liberty 
to  make  contracts  such  as  the  one  in  question,  but  for  reasons 
of  sound  public  policy  has  withheld  from  them  the  power  to 
do  so.  2  Nor  have  the  corporators  of  the  corporation  con- 
sented that  their  interests  may  be  put  in  jeopardy  by  such 
contracts.* 


1  Pittsburgh  &c.  E.  Co.  v.  Keokuk 
&c.  Bridge  Co.,  131  V.  S.  371;  citing 
Pearce  v.  Madison  &c.  Co.,  21  How. 
(U.  S.)  441, 

'  Day  V.  Spiral  Spring  Buggy  Co., 
57  Mich.  146;  s.  c.  58  Am.  Eep.  352, 
354.  Mr.  Justice  Rothrock,  in  a 
modern  case,  stated  the  doctrine  and 
the  reasons  upon  which  it  rests,  as 
follows:  "A  corporation  exists  and 
exercises  its  franchise  only  by  virtue 
of  a  grant  from  the  legislative  power. 
The  granting  and  acceptance  of  a 
charter  in  the  case  of  private  cor- 
porations for  pecuniary  profit  are 
based  on  the  theory  that  the  prose- 
cution of  the  business  proposed  will 
be  a  benefit  to  the  public,  and  that 
the  investment  of  capital  therein  will 
result  in  pecuniary  profit  to  the  stock- 
holders, and  that  it  is  an  undertak- 
ing, on  the  part  of  the  corporation 
and  all  of  its  stockholders,  that,  in  con- 
sideration of  the  grant  of  power,  the 
capital  shall  be  used  for  the  prosecu- 
tion of  the  purpose  named  in  the 
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charter,  and  no  other.  There  is  also 
an  undertaking  on  the  part  of  the 
corporation  with  each  stockholder 
that  the  capital  he  invests  shall  be 
put  to  no  other  use,  and  subject  to 
no  other  hazard,  than  that  contem- 
plated by  the  powers  expressed  in 
the  charter,  and  that  those  things 
which  are  within  the  scope  or  object 
of  the  corporation  shall  be  done  in 
the  manner  pointed  out  in  the  charter 
and  the  laws  governing  its  action. 
But  corporations  and  oflScers  do  not 
always  keep  within  their  powers,  and 
the  application  of  the  doctrine  of 
ultra  vires  is  often  attended  with  very 
perplexing  questions.  By  the  ap- 
plication of  a  few  plain  rules,  how- 
ever, we  may  readily  reach  the  proper 
answer  to  the  question  involved  in 
the  case.  1.  Every  person  dealing 
with  a  corporation  is  charged  with 
knowledge  of  its  powers  as  set  out  in 
its  recorded  articles  of  incorporation. 
2.  Where  a  corporation  exercises 
powers  not  given  by  its  charter,  it 


DOCTRINE  OF  ULTRA  VIRES.     [6  Thomp.  Corp.  §  5971. 

§  6971.  Comments    on    These    Statements  of  Doctrine. — 

The  first  reason  advanced  by  Mr.  Justice  Gray  would  have  no 
just  application  in  the  case  of  those  corporations  created  and 
existing  under  charters  granted  in  the  form  of  special  acts  of 
the  legislature;  because  it  would  be  a  hard  rule  that  would 
require  a  stranger  to  the  corporation  to  take  notice  of  a  stat- 
ute which  the  judge  would  not  notice  until  it  was  proved  to 
him.  And  yet  the  doctrine  of  ultra  vires  had  its  origin,  and 
was  applied  in  the  most  drastic  manner,  in  respect  of  corpo- 
rations created  either  by  royal  charters  or  by  special  acts  of 
legislation,  as  all  our  early  corporations  were.  The  other  rea- 
son advanced  by  Mr.  Chief  Justice  Oooley,  and  by  other  emi- 
nent judges,  as  the  foundation  of  the  doctrine,  that  it  is 
contrary  to  public  policy  to  allow  corporations  to  overstep  the 
limits  of  the  powers  granted  to  them  by  the  legislature,  and 
that  the  rights  of  their  stockholders  are  concerned  in  prevent- 
ing  this, —  can  have  no  more  than  a  somewhat  fanciful  appli- 
cation to  corporations  of  a  strictly  private  character.  Where 
the  powers  and  properties  of  a  corporation  are  devoted  to 
public  uses,  as  in  the  case  of  a  municipal  corporation,  a  rail- 
way corporation,  and  others  of  the  like  kind,  then  public 
policy,  that  is  to  say,  the  interest  of  the  State,  is  undoubtedly 
concerned  in  seeing  that  those  who  wield  those  powers  and 

violates  the  law  of  its  organization  make  it  yalid.    4.  Where  the  officers 

and  may  be  proceeded  against  by  the  of  a  corporation  make  a  contract  with 

State,  through  its  attorney-general,  third  parties  in  regard   to   matters 

as  provided  by  the  statute,  and  the  apparently   within    their    corporate 

unanimous  consent  of  all  the  stock-  powers,  but  which,  upon  the  proof  of 

holders  cannot  make  illegal  acts  valid,  extrinsic  facts  (of  which  such  parties 

The  State  has  the  right  to  interfere  had    no    notice),    lie    beyond    their 

in  such  case.    3.  Where  a  third  party  powers,  the  corporation  must  be  held, 

makes  with  the  officers  of  a  corpora-  unless  it  may  avoid  liability  by  tak- 

tion  an  illegal  contract  beyond  the  ing  timely  steps  to- prevent  loss  or 

powers  of  the  corporation,  as  shown  damage  to  such  third  parties ;  for  in 

by  its  charter,  such  third  party  can-  such  cases  the  third  party  is  innocent, 

not  recover;   because  he  acts  with  and  the  corporation  or  stockholders 

knowledge  that  the  officers  have  ex-  less  innocent  for  having  selected  of- 

ceeded  their  power,  and  between  him  fleers  not  worthy  of  the  trust  reposed 

and  the  corporation  or  its  stockholders  in   them."     Lucas   v.    White   Line 

no  amount  of  ratification  by  those  Transfer  Co.,  70  Iowa,  541;  g.  c.  59 

authorized  to  make  the  contract  will  Am.  Eep.  449,  452,  453. 
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manage  those  properties  do  not  wield  them  and  manage  theYn 
for  other  purposes  than  the  carrying  out  of  the  puhlic  trust 
confided  in  them.  But  in  the  ease  of  a  strictly  private  corpo- 
ration, a  mining,  manufacturing,  or  commercial  company,  it 
becomes  a  mere  question  of  the  private  agent  of  a,  private  principal 
overstepping  the  limits  of  an  agency,  or  a  private  trustee  of  a 
private  cestui  que  trust  acting  in  breach  of  his  trust.  In  such 
a  case  it  is  mere  nonsense  to  impute  to  the  State  a  special 
concern  with  preventing  such  agents  from  acting  in  excess  of 
their  powers,  or  such  trustees  from  committing  breaches  of 
their  trust,  so  long  as  the  principals  or  the  beneficiaries  do  not 
interpose.  The  State  has  no  more  concern  with  preventing 
such  wrongs  than  it  has  with  preventing  a  partner  from  en- 
deavoring to  charge  the  partnership  assets  by  making  an  ac- 
commodation note  in  the  name  of  the  firm.  The  principles 
of  the  common  law,  even  in  many  matters  of  crime,  have 
always  left  it  to  private  prosecutors  to  put  in  motion  the  crim- 
inal laws;  and  in  matters  which  merely  respect  private  rights 
that  law  has  always  remained  passive,  so  long  as  the  persons 
injured  did  not  appeal  to  the  sovereign  and  demand  redress 
through  the  courts.  Nay,  they  were  required  to  demand  re- 
dress in  person,  and  were  not  allowed  to  sell  their  rights  of 
action  to  others,  even  where  they  had  not  the  pecuniary 
means  of  litigating  for  their  own  rights  themselves;  and  the 
doctrine  of  champerty  and  maintenance  was  originally  founded 
in  the  principles  of  the  common  law,  and  the  numerous  stat- 
utes denouncing  those  offenses  were  always  regarded  as  de- 
claratory of  the  common  law.  If  we  turn  this  theory  of  public 
policy  the  other  way,  we  shall  find  that  the  State  will  not 
interfere  to  dissolve  a  strictly  private  corporation,  merely  be- 
cause of  one  or  more  ultra  vires  acts  upon  the  part  of  those 
who  wield  its  powers.*  We  shall  further  find  that  when  the 
State  does  interfere  through  its  attorney-general  to  dissolve  a 
corporation  on  this  ground,  the  courts  oppose  every  obstacle 
in  its  way.  The  proceeding  is  in  the  nature  of  a  criminal 
proceeding;   the  end  sought  to  be  obtained  is  a  forfeiture; 

'  Post,  §§  6616,  6616. 
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courts  do  not  favor,  but  often  relieve  against,  forfeitures;  and 
therefore  the  State  must  prove  every  essential  fact  to  a  certain 
intent;  and,  as  in  a  criminal  case,  must  prove  the  commission 
of  the  offenses  charged  beyond  a  reasonable  doubt.  Again,  in 
so  far  as  the  doctrine  rests  upon  the  theory  of  protecting  the 
rights  of  the  stockholders,  it  is  fanciful  for  the  courts  to  apply 
it  where  the  stockholders  do  not  complain;  and  if  they  do 
complain  and  come  into  a  court  of  equity,  and  ask  to  be  per- 
mitted to  sue  in  the  name  of  the  corporation  to  redress  ultra 
vires  breaches  of  trust  on  the  part  of  its  unfaithful  directors 
and  officers,  the  courts,  as  we  have  seen,  will  often  throw 
every- technical  obstacle  in  their  way  which  judicial  ingenuity 
can  invent.  They  will  not  allow  them  to  be  heard  until  they 
have  pleaded  and  proved  they  have  gone  to  the  nonsensical 
length  of  requesting  the  unfaithful  directors  to  sue  themselves 
in  the  name  of  the  corporation;  and  then  they  raise  all  sorts  of 
obstructions  against  relieving  them,  on  the  theory  of  estoppel 
and  laches.*  Itthus  practically  comes  to  this,  and  such,  in  sub- 
stance, is  the  contradictory  and  unjust  condition  of  many  of  the 
judicial  holdings, — that  in  a  case  where  the  State  would  notin- 
terfere  if  it  could  because  it  has  no  interest,  and  where  the  judge 
would  not  allow  it  to  interfere  if  it  would,  and  where  the  stock- 
holders will  not  interfere,  either  because  they  have  no  interest 
in  so  doing,  or  because  the  judge  would  obstruct  them  if  they 
tried  to  interfere,  —  the  judge  will,  when  a  party,  who  has 
honestly  parted  with  his  money  or  property  under  a  contract 
with  a  corporation  in  excess  of  its  granted  powers,  sues  the 
corporation  to  enforce  that  contract,  thrust  his  meddlesome 
nose  between  the  parties,  and  declare,  upon  a  vague  and  fan- 
ciful theory  of  public  policy,  that  the  contract  shall  not  be 
executed,  —  forgetting  that  honesty  is  the  highest  public 
policy;  that  corporations  ought  not  to  be  upheld  in  dishonesty 
any  more  than  individuals;  and  that  it  is  contrary  to  the 
highest  public  policy  for  the  judicial  courts  to  sustain  a  corpo- 
ration in  dishonesty  by  assisting  it  in  repudiating  its  honest 
contracts. 

"•  Ante,  §  4494,  et  seq, 
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§  5972.  Ultra  Vires  Acts  of  Corporations  Deemed  "  Unlaw- 
ful."— It  is  said  tliat  the  word  "unlawful,"  as  applied  to  cor- 
porations, is  not  used  exclusively  in  the  sense  of  malum  in  se 
or  malum  prohibitum,  but  that  it  is  also  used  to  designate 
powers  which  corporations  are  not  authorized  to  exercise,  or 
contracts  which  they  are  not  authorized  to  make,  or  acts 
which  they  are  not  authorized  to  do,  —  or,  in  other  words, 
such  acts,  powers,  and  contracts  as  are  ultra  vires} 

§  6973.  Doctrine  that  Persons  Dealing:  with  Corporations 
are  Bound  to  Take  Notice  of  their  Powers.  —  The  so-called 
doctrine  of  ultra  vires  is  necessarily  based  upon  the  proposi- 
tion that  every  person  dealing  with  a  corporation  is  bound, 
at  his  peril,  to  take  notice  of  the  limits  of  its  capacity, 
imposed  by  its  charter  or  governing  statute.*  The  doctrine 
is  sometimes  more  shortly  stated  by  saying  that  "  every  per- 
son dealing  with  a  corporation  is  bound  to  take  notice  of  its 
constitution,  by-laws,  and  ways  of  doing  business." '  Or,  as 
was  said  by  Mr.  Chief  Justice  Waiter  "  Every  corporation 
necessarily  carries  its  charter  wherever  it  goes,  for  that  is  the 
law  of  its  existence.  It  may  be  restricted  in  the  use  of  some 
of  its  powers  while  doing  business  away  from  its  corporate 
home,  but  every  person  who  deals  with  it  everywhere  is  bound 
to  take  notice  of  the  provisions  which  have  been  made  in  its 
charter  for  the  management  and  control  of  its  affairs,  both  in 
life  and  after  dissolution."  *  Cases  are  found  in  which  such 
reasoning  as  the  following  occurs:  "As  corporations  are 
created  by  public  acts  of  the  legislature,  and  all  their  powers, 

'  People  V.  Chicago  Gas  Trust  Co.,  Merritt  v.  Lambert,  1  Hoffm.  (N.  Y.) 

130111.  268,  292;  s.  c.  17  Am.  St.  Eep.  166;  Wilson  v.  Kings  Co.   Elev.  R. 

319;  State  v.  Nebraska  Distilling  Co.,  Co.,  114  N.  Y.  487;  s.  c.  24  N.  Y.  St. 

29  Neb.  700,  714.  Rep.  81;  21  N.  E.  Rep.  1015;  Bocock 

'  Haden    v.    Farmers'    &c.    Fire  v.  Alleghany  Coal  &  Iron  Co.,  82  Va. 

Asso.,  80  Va.  683,  691;  Bockover  v.  913;  i.  c.  3  Am.  St.  Rep.  128;  1  S.  E. 

Life  Asso.,  77  Va.   85,  91;  Pearce  v.  Rep.  325 ;  Whitehurst  «.  Whitehurst, 

Madison  &c.  R.  Co.,  21  How.  f-U.  S.)  83  Va.  153;  «.  c.  1  S.  E.  Eep.  101. 
441;  Davis  v.  Old  Colony  R.  Co.,  131  '  Bockover ».  Life  Asso.,  77  Va.  85, 

Mass.  258;  ».  c.   41  Am.  Eep.  221;  91. 

Elevator  Co.  v.  Memphis  &c.  E.  Co.,  *  Eelfe  v.  Eundle,  103  U.  S.  222. 

85  Tenn.  703 ;  «.  c.  4  Am.  St.  Eep.  798 ; 
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duties,  and  obligations  are  declared  and  clearly  defined  by 
public  law,  parties  dealing  with  them  must  take  notice  of  those 
powers  and  the  limitations  upon  them,  at  their  peril;  and  will 
not  be  allowed  to  plead  ignorance  of  those  powers  and  limita- 
tions in  avoidance  of  the  defense  of  ultra  vires."  *  But  suppose 
that  the  corporation  is  created  by  a  private  act  of  the  legisla- 
ture, or  what  is  more,  by  such  an  act  supplemented  by  a  num- 
ber of  amendments,  all  of  them  private  acts  and  scattered 
through  several  books, — here  it  is  well  settled  that  the  courts, 
presided  over  by  men  learned  in  the  law,  and  who  have  the 
acts  of  the  legislature  at  hand  as  the  people  have  not,  will  not 
take  notice  of  such  charters  unless  authorized  by  the  legisla- 
ture to  do  so,  but  that  they  must  be  pleaded  and  proved. 
Upon  what  principle  then,  consistent  with  practical  justice, 
can  lay  persons  dealing  with  corporations  be  charged  with 
notice  of  them?  The  writer  is  of  opinion  that  the  doctrine 
now  under  consideration  has  no  just  application  except  to 
municipal  and  other  public  corporations.  When  private  cor- 
porations, acting  through  their  boards  of  directors  or  other 
authorized  agents,  make  a  proposal  for  a  contract,  they  rep- 
resent, expressly  or  impliedly,  that  they  possess  the  power, 
under  their  charter  or  governing  statute,  to  enter  into  the 
contract.  The  law  ought  to  be  in  such  a  state  as  to  allow  the 
public  to  act  with  safety  upon  that  representation,  except  in 
cases  where  the  want  of  power  is  so  glaring  as  to  be  obvious 
to  business  men  of  ordinary  intelligence  and  information,  in 
which  case  for  a  person  to  act  upon  the  representation  might 
of  itself  be  evidence  of  fraud. 

§  5974.  Persons  Dealing-  with  Corporations  Bound  to  Take 
Notice  of  tlie  Powers  of  their  Agents.  —  A  correlative  prop- 
osition, but  one  which  rests  upon  a  totally  different  princi- 
ple, is  that  persons  dealing  with  corporations  through  their 
agents,  as  they  must  if  they  deal  with  them  at  all,  are  bound 
at  their  peril  to  take  notice  that  the  agent  is  duly  empowered  in 

'  Franklin  Co.  v.  Lewiston  Inst.,     How.  (U.  S.)  441;  Andrews  v.  Union 
68  Me.  43 ;  s.  c.  28  Am.  Eep.  9 ;  citing     Mut.  Fire  Ins.  Co.,  37  Me.  256. 
Pearce   v.    Madison  &c.  B,  Co.,  21 
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the  premises,  and  are  chargeable  with  knowledge  of  his  au- 
thority, or  want  of  authority,  to  bind  the  corporation.^  The 
principle  has  been  stated  by  the  Court  of  Appeals  of  New 
York  thus:  "  Persons  dealing  with  the  officers  of  a  corporation, 
or  with  persons  assuming  to  represent  it,  are  chargeable  with 
notice  of  the  purpose  of  its  creation  and  its  powers,  and 
with  the  authority,  actual  or  apparent,  of  its  officers  or  agents 
with  whom  they  deal;  and  when  they  seek  to  charge  the  cor- 
poration with  liability  upon  a  contract  made  apparently  in  its 
behalf,  the  burden  is  upon  them  to  prove  the  authority  of  the 
person  assuming  to  act  as  such  officer  or  agent  to  so  make  it.'"' 
In  this  statement  the  proposition  of  this  and  that  of  the  pre- 
ceding section  are  blended  together,  as  though  they  rested 
upon  the  same  principle.  They  rest  on  totally  different  prin- 
ciples. The  proposition  of  this  section  rests  upon  a  well  un- 
derstood and  necessary  principle  in  the  law  of  agency, — 
which  is,  that  one  person  cannot  make  himself  the  agent  of 
another  so  as  to  bind  that  other,  by  merely  representing  that 
he  is  such  agent;  but  that  the  party  to  whom  he  makes  a  pro- 
posal for  a  contract  in  behalf  of  his  alleged  principal  is  bound 
at  his  peril  to  inquire  and  find  out  whether  he  has  authority  so 
to  contract.'  The  proposition  of  the  preceding  section,  if  it  rests 
upon  any  foundation  at  all,  and  the  author  is  of  opinion  that  it 
does  not,  rests  upon  the  artificial  presumption  that  every  man  is 
bound  to  know  the  law,  and  is  bound  to  know  the  powers  of  cor- 
porations created  by  law,  whether  they  are  public  or  private  cor- 
porations, and  whether  the  statutes  by  which  they  are  created 
are  public  statutes  such  as  the  courts  will  notice  judicially,  or 
private  statutes  such  as  the  courts  will  not  even  know  unless  they 
are  proved  to  them.  It  rests  upon  the  idea  that  corporations 
are  not  to  be  allowed  in  any  instance  to  exceed  their  powers, 

1  Ante,  §  4887,  et  seq.;  De  Bost  v.  Al-  30  N.  Y.  St.  Eep.  424 ;  s.  c.  9  N.  Y. 

bert  Palmer  Co.,  35  Hun  (N.  Y. ),  386 ;  Supp.  514. 

Middletown  First  Nat.  Bank  v.  Coun-  ^  Wilson  v.  Kings  County  &c.  E. 

cil  Bluffs  City  Water-works  Co.,  56  Co.,114N.  Y.487;  Adriancev.Eoome, 

Hun  (N.  Y.),  412;  s.  c.  32  N.  Y.  St.  52  Barb.  (N.  Y.)  399;  Alexander  v. 

Bep.  85;  9  N.  Y.  Supp.  859;  Bohm«.  Cauldwell,  83  N.  Y.  480;  Woodruff  v. 

Loewer's  Gambrinious  Brewery  Co.,  Eocliester  &c.  B.  Co.,  108  N.  Y.  39. 
"  Ante,  §  4887,  et  seq. 
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and  that  any  person  who  makes  or  takes  a  contract  with  or  from 
a  corporation,  in  excess  of  its  powers,  assists  it  in  'some  way  in 
breaking  the  law.  This  doctrine  makes  every  person  to  whom 
a  corporation  proposes  a  contract  a  sort  of  agent  or  represen- 
tative of  the  State,  charged  at  his  peril  with  the  duty  of  see- 
ing, in  the  interest  of  the  State,  that  the  corporation  does  not 
exceed  its  powers  in  the  given  particular.  The  doctrine  is  a 
just  doctrine  when  applied  to  municipal  and  other  public  cor- 
porations; because  in  such  an  application  the  question  is  not 
whether  the  corporation  is  exceeding  its  powers,  but  whether 
its  officers  or  contracting  agents,  charged  with  a  public  trust, 
are  endeavoring  to  act  in  violation  of  that  trust.  As  the  au- 
thor has  already  pointed  out,  the  doctrine  had  its  origin  at  a 
period  when  nearly  all  corporations  were  municipal  and  pub- 
lic in  their  character;  and  so  far  as  it  still  exists,  —  for  it  is 
now  honored  more  in  the  breach  than  in  the  observance, — it 
has  been  passed  over,  by  a  careless  misapplication,  to  private 
corporations,  —  often  to  private  trading  companies,  —  and  is 
kept  alive  by  a  species  of  ape-like  repetition,  so  characteristic 
of  a  profession  which,  from  its  habit  of  defending  wrong  and 
vindicating  right  for  a  pecuniary  reward  with  the  same  zeal 
in  either  case,  falls  into  the  habit  of  dismissing  conscience 
from  its  methods  of  reasoning,  and  of  following  worn-out  pre- 
cedents with  an  easy  conservatism  and  a  careless  indifference 
to  justice. 

§  5976.  Distinction  between  Contracts  Wholly  Outside  of 
the  Power  of  the  Corporation  and  Those  Outside  of  It  in 
a  Given  Particular,  or  through  Some  Undisclosed  Circum- 
stance.—  Proceeding  with  this  subject,  we  come  to  a  class 
of  decisions  which  take  the  very  sound  and  just  distinction 
between  cases  where  a  contract  entered  into  by  a  corporation 
is  entirely  and  obviously  outside  of  its  granted  powers,  and 
where  the  contract,  while  within  the  general  scope  of  its 
granted  powers,  is  ultra  vires,  because  of  some  particular  cir- 
cumstance which  may  or  may  not  be  known  to  the  other  con- 
tracting party.  This  distinction  is  thrown  into  very  clear 
light  by  an  opinion  of  the  Supreme  Court  of  California,  deliv- 
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ered  by  Mr.  Chief  Justice  Sawyer,  in  which  the  following  lan- 
guage occurs:  "The  term  'ultra  vires,'  whether  with  strict 
propriety  or  not,  is  also  used  in  different  senses.  An  act  is 
said  to  be  ultra  vires  when  it  is  not  within  the  scope  of  the 
powers  of  the  corporation  to  perform  it  under  any  circum- 
stances, or  for  any  purpose.  An  act  is  also,  sometimes,  said 
to  be  ultra  vires  with  reference  to  the  rights  of  certain  parties, 
when  the  corporation  is  not  authorized  to  perform  it  without 
their  consent;  or  with  reference  to  some  specific  purpose,  when 
it  is  not  authorized  to  perform  it  for  that  purpose,  although 
fully  within  the  scope  of  the  general  powers  of  the  corporation, 
with  the  consent  of  the  parties  interested,  or  for  some  other 
purpose.  And  the  rights  of  strangers  dealing  with  corpora- 
tions may  vary,  according  as  the  act  is  ultra  vires  in  one,  or 
the  other,  of  these  senses.  All  these  distinctions  must  be  con- 
stantly borne  in  mind  in  considering  a  question  arising  out 
of  dealings  with  a  corporation.  When  an  act  is  ultra  vires  in 
the  first  sense  mentioned  it  is  generally,  if  not  always,  void 
in  toto,  and  the  corporation  may  avail  itself  of  the  plea.  But 
when  it  is  ultra  vires  in  the  second  sense,  the  right  of  the  cor- 
poration to  avail  itself  of  the  plea  will  depend  upon  the  cir- 
cumstances of  the  case Strangers  are  presumed  to  know 

the  law  of  the  land,  and  they  are  bound,  when  dealing  with 
corporations,  to  know  the  powers  conferred  by  their  charter. 
These  are  open  to  their  inspection,  and  it  is  easy  to  determine 
whether  the  act  is  within  the  scope  of  the  general  powers  con- 
ferred for  that  purpose.  But  they  have  no  access  to  the  pri- 
vate papers  of  the  corporation,  or  to  the  motives  which  govern 
directors  and  stockholders,  and  no  means  of  knowing  the  pur- 
poses for  which  an  act,  that  may  be  lawful  for  some  purposes, 
is  done.  The  very  fact  that  the  appointed  ofiicers  of  the  cor- 
poration assume  to  do  an  act  in  the  apparent  performance  of 
their  duties,  which  they  are  authorized  to  perform  for  the  law- 
ful purposes  of  the  corporation,  is  a  representation  to  those 
dealing  with  them  that  the  act  performed  is  for  a  proper  pur- 
pose. And  such  is  the  presumption  of  the  law,  and  upon  this 
presumption,  strangers  having  no  notice  in  fact  of  the  unlaw- 
4630 


DOCTRINE  OP  ULTRA  VIRES.     [5  Thomp.  Corp.  §  5976. 

ful  purpose  are  entitled  to  rely Upon  any  other  prin- 
ciple there  would  be  no  safety  in  dealing  with  corporations, 
and  the  business  operations  of  these  institutions  would  be 
greatly  crippled,  while  the  interests  of  the  stockholders  and 
the  public,  and  their  general  usefulness,  would  be  seriously 
impaired.  The  officers  are  appointed  by  the  corporation,  and 
if  any  loss  results  to  strangers  dealing  with  the  corporation 
from  their  misrepresentation  in  matters  within  the  general 
scope  of  their  duties,  it  should  fall  upon  the  corporation,  which 
is  responsible  for  their  appointment,  rather  than  upon  parties 
who  have  no  other  means  of  ascertaining  the  facts,  and  must 
rely  upon  their  assurances,  or  not  deal  with  the  corporation 
at  all."  ^  The  distinction,  then,  is  that  while  a  corporation 
cannot  maintain  an  action  upon  a  contract  which  is  wholly 
beyond  its  power  to  make,^  —  yet  it  may  maintain  an  action 
upon  a  contract  which  is  within  the  general  scope  of  its 
powers,  but  which,  in  some  particular,  is  in  excess  of  those 
powers.* 

§  6976.  Illustrations  of  This  Doctrine. — To  illustrate  this 
distinction,  let  us  suppose  a  state  of  the  law  under  which  an  insurance 
company  is  prohibited  from  engaging  in  the  business  of  banking,  but 
is  not  prohibited  from  taking  promissory  notes  in  the  ordinary  course 
of  its  business.  It  is  sued  by  a  policy-holder  to  recover  indemnity 
for  a  loss,  and  it  pleads  as  a  set-off  a  promissory  note  of  the  policy- 
holder which  it  has  acquired.  Here,  although  insurance  companies 
are  not  in  general  allowed  to  buy  up  the  outstanding  notes  of  their 
policy-holders  for  the  purpose  of  using  them  as  a  set-off  against  their 

'  Miners' Ditch  Co.  t).  Zellerbach,  Littlewort  v.    Davis,  50   Misa,  403; 

37  Oal.  543,  578,  587,  588 ;  8.  c.  99  Am.  HayneB  v.  Covington,  13  Smedes  &  M. 

Dec.  300.  (Miss.)   408;   Alward  v.   Holmes,  10 

»  Madison  &c.  Plank  Eoad  Co.  v.  Abb.  N.  Cas.  (N.  Y.)  96;  Fleckner  v. 

Watertown  &c.   Plank  Eoad  Co.,  7  Bank   of   United    States,   8  Wheat. 

Wis.  59 ;  Northwestern  Union  Packet  (U.  S.)  338,  353.    Much  to  the  same 

Co.  1).  Shaw,  37  Wis.   655 ;   s.  c.  19  effect  see  Silver  Lake  Bank  v.  North, 

Am.  Kep.  781.  4  Johns.  Ch.   (N.  Y.)  870;  Little  v. 

'  RockEiver  Bank  I).  Sherwood,  10  Obrien,  9  Mass.  423;  Banks  o.  Poi- 

Wis.  230;    «.   c.   78   Am.   Dec.    669;  tiaux,   3  Eand.   (Va.)   136;   8.   c.  15 

Germantown  &c.  Ins.  Co.  v.  Dhein,  Am.  Dec.  706. 
43  Wis.  420;  s.  c.  28  Am.  Eep.  549; 
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liability  for  losses/ —  yet,  as  such  a  company  has  the  general  power 
to  take  promissory  notes  in  the  course  of  its  business,  it  devolves 
upon  the  plaintiff  to  allege  and  prove  that  it  had  not  the  power  in 
the  particular  instance,^  —  an  illustration  of  the  doctrine  elsewhere 
stated,  that  where  the  want  of  power  is  not  obvious,  it  devolves  upon 
the  party  setting  it  up  to  allege  it  and  prove  it.°  So,  although  a  party 
contracting  with  a  corporation  is,  under  the  operation  of  the  doc- 
trine of  ultra  vires,  held  bound  to  inquire  and  take  notice  of  the  lim- 
itations of  its  power  as  contained  in  its  charter,  governing  statute, 
or  articles  of  association,*  —  yet  where  its  power  to  make  the  partic- 
ular contract  depends  upon  some  extrinsic  fact  known  only  to  its 
oflBcers,  and  not  to  the  other  contracting  party,  such  party  ie  not 
bound  to  suspect  fraud  or  want  of  compliance  with  law,  and  at  his 
peril  find  out  whether  a  state  of  facts  exists  rendering  it  unlawful 
for  the  corporation  to  make  the  contract.* 

§  5977.  Further  Illustrations. — So,  where  a  plank-road  com- 
pany had  attempted,  without  authority,  to  loan  its  credit,'  and  where 
a  packet  company  embarked  in  the  business  of  purchasing  grain,' 
— it  was  held  that  no  action  could  be  maintained  on  such  a  contract. 
But  where  a  bank  loaned  money  on  a  promissory  note  at  a  rate  of 
interest  in  excess  of  the  rate  which  it  was  authorized  to  take,  and 
there  was  no  penalty  for  taking  the  excess,  it  was  allowed  to  recover 
on  the  note  for  the  principal  sum  and  so  much  of  the  interest  as 
was  lawful.'     So,  as  already  seen,  where  the  governing  statute  of  an 

'  Ante,  i  5854. 

'  Hart  V.  Missouri  &c.  Ins.  Co.,  21  *  Madison  &c.  Plamk  Bead  Co.  v. 

Mo.  91.  Watertown  &c.   Plank  Koad  Co.,  7 

»  Ante,  §  5644.  Wis.  59. 

*  Ante,  §  5973.  '  Northwestern  Union  Packet  Co. 

°  Thus,  where  the  articles  of  asso-  v.  Shaw,  37  Wis.  655 ;  s.  c.  19  Am. 

ciation  limit  the  debts  of   the  cor-  Eep.   781.     Here  it  was    held  that 

poration  to  a  certain  amount,  but  its  while  the  packet  company  could  not 

officers  nevertheless,  in  dealing  with  maintain  an  action  for  non-delivery 

third  persons,  ran  it  in  debt  in  a  of  grain  which  it  had  purchased,  it 

greater  amount  without  the  knowl-  could  recover  back  such  part  of  the 

edge  or  means  of  knowledge  of  such  purchase-money  as    it   had    already 

third  person,  the  corporation  cannot  paid. 

escape  payment  of  the  debt  under  the  °  Eock  Eiver  Bank  v.  Sherwood, 

plea    of    ultra    vires.    Humphrey  v.  10  Wis.  230;  s.  c.  78  Am.  Dec.  669; 

Patrons'   Mercantile  Asso.,  50  Iowa,  Farmers'  &c.  Bank  v,  Harrison,   57 

607.    Contra,  Weber  v.  Spokane  Nat.  Mo.  503,  512. 
Bank,  50  Fed.  Eep.  735. 
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insurance  company  allowed  it  to  loan  its  surplus  money  for  one  year 
upon  a  bond  and  mortgage,  and  it  made  a  loan  for  two  years  upon  a 
note  and  mortgage,  it  was  held  that  it  might  maintain  an  action  to 
foreclose  the  mortgage.'  So,  where  a  board  of  school  trustees,  who 
were  a  quasi-corporation,  had  power  to  lend  out  the  school  moneys 
on  promissory  notes  with  good  personal  sureties,  and  they  loaned 
them  on  a  bond  and  deed  in  fee  intended  as  a  mortgage,  the  fact 
that  the  board  had  acted  contrary  to  the  statutory  direction  in  mak- 
ing the  loan  was  no  defense  to  an  action  to  foreclose  the  mortgage. 
The  reasoning  was  that  it  was  within  the  general  powers  of  the 
corporation  to  make  the  loan,  but  that  the  trustees  of  those  powers 
had  acted  irregularly  in  disobeying  the  statutory  direction  in  re- 
spect of  the  kind  of  security  to  be  taken."  So,  where  a  bank  had  a 
general  power  to  discount  notes,  the  fact  that  it  discounted  them  at 
a  usurious  rate  of  interest  would  not  disable  it  from  recovering  upon 
such  notes,  in  the  absence  of  a  statute  avoiding  such  a  contract. 
The  court  reasoned  that  for  such  a  violation  of  the  charter  of  the 
bank,  the  remedy  was  the  proceeding  of  the  government  to  vacate 
its  franchises.'  So,  where  a  bank  in  its  discounts  exceeded  the  rate 
of  interest  allowed  by  its  charter,  but  which  rate  did  not  transcend 
the  general  usury  law  of  the  State,  the  contract  was  held  not  void 
for  illegality,  though  the  bank  forfeited  all  interest.* 

§  5978.  Distinction  between  a  Want  of  Power,  and  a 
Want  of  the  Necessary  Formality   in   Executing'  a  Power. 

There  is  an  obvious  distinction  between  an  act  done  wholly 

'  Germantown    &c.    Ins.    Co.    v,  powers  of  the  corporation,  that  might 

Dhein,  43  Wis.  420 ;  8.  c.  28  Am.  Rep.  be  valid  in  part  and  void  in  part,  and 

549.  would  be  upheld  in  so  far  as  valid 

2  Littlewort  v.  Davis,  50  Mias.  403.  and  discharged  only  in  so  far  as  ille- 

It  is  to  be  noted  that  the  irregularity  gal.    The  rule  that  where  a  corporate 

consisted,  without  doubt,  in  taking  a  act  is  within  the  general  power  of  the 

better  security  than  that  permitted  by  corporation,  and  its  invalidity  arises 

the  statute.  from  something  not  apparent  in  the 

*  Fleckner  v.  Bank  of  United  grant  of  power  to  the  body,  and  which 
States,  8  Wheat.  (U.  S.)  338,  353.  is  intrinsic  thereto,  one  dealing  with 

*  Commercial  Bank  v.  Nolan,  7  the  corporation  in  ignorance  of  that 
How.  (Miss.)  508.  The  reason  was  which  vitiates  will  not  be  affected 
that  the  contract  was  not  void  be-  thereby,— has  been  applied  to  protect 
cause  the  power  of  lending  money  a  title  acquired  by  a  foreign  bank  for 
upon  a  discount  of  notes  had  been  value  at  a  foreclosure  sale,  and  of 
granted  to  the  bank;  that  the  con-  longstanding.  Alward  t).  Holmes,  10 
tract  was  hence  within  the  general  Abb.  N.  Cas.  (N.  Y.)  96. 
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without  power  to  do  it,  and  an  act  done  with  power  to  do  it, 
but  without  the  formality  prescribed  for  the  executing  of  the 
power.  In  the  former  case,  the  act,  if  ultra  vires  the  direct- 
ors, will  be  void,  without  ratification;  if  ultra  vires  the  com- 
pany itself,  it  will  generally  be  wholly  void.  But  in  the  latter 
case,  persons  dealing  with  the  company  are  not  bound  to  do 
more  than  to  ascertain  that  the  power  to  do  the  proposed  act 
exists.  Having  ascertained  this,  they  have  a  right  to  pre- 
sume that  the  persons  who  ofifer  to  do  the  act  are  proceeding  to 
do  it  with  the  requisite  formality,  unless  they  are  apprised  to 
the  contrary.*  To  illustrate  this,  if  the  deed  of  settlement  of 
an  English  company  confers  upon  the  directors  power  to  bor- 
row money  when  so  authorized  by  a  joint  resolution  of  the  com- 
pany, a  banker  advancing  money  upon  an  instrument  executed 
by  two  of  the  directors  of  the  company,  under  the  company's 
seal,  need  look  no  further  than  to  see  that  there  was  a  power 
to  borrow:  he  is  not  bound  to  inquire  whether  a  joint  reso- 
lution to  borrow  in  the  particular  case  was,  or  was  not  passed.'' 
It  is  upon  this  ground  that  where  a  deed  is  executed  in  the 
name  of  a  corporation  by  its  proper  ofi&cers,  —  generally  its 
president  and  secretary,' — under  its  proper  seal,  this  carries 
with  it  a  presumption  that  the  officers  were  thereto  duly  au- 
thorized by  a  resolution  of  the  board  of  directors  where  such 
authority  is  required  by  its  governing  instrument,  and  stran- 
gers will  be  protected  in  taking  such  a  deed,  if  they  act  in  good 
faith.*  The  general  rule  is  said  to  be  that  "  if  a  corporation, 
in  the  exercise  of  a  franchise  not  granted  to  it  by  the  legis- 
lature, makes  a  contract  or  does  an  act,  they  may  plead  their 
want  of  authority,  on  the  ground  that  the  courts  will  not  in- 
terfere to  grant  redress  between  two  persons  engaged  in  an 
illegal  enterprise.     But  if  the  contract  be  within  the  scope  of 

*  Royal  British  Banks.  Turquand,  '  Boyal  British  Bank  v.  Turquand, 

6E1.  & Bl.  327 ;  affirming  s.  c.  in  Q.  B.  supra. 
5  El.  &.  Bl.  248 ;  2  Jur.  (n.  s.)  663 ;  25  *  Ante,  §  5090. 

L.  J.Q.  B.  317.  See  also  Miners'  Ditch  *  Miners'  Ditch  Co.  v.  Zellerbach, 

Co.  V.  Zellerbach,  37  Oal.  543 ;  s.  c.  99  37  Cal.  543 ;  s.  c.  99  Am,  Dec.  300- — 

Am.  Dec.  300,  as  quoted  ante,  k  5975,  able  opinion  of  Sawyer,  C.  J. 
where  this  doctrine  is  ably  enforced 
by  Sawyer,  0.  J. 
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the  franchise,  but  fail  to  conform  to  the  regulations  pre- 
scribed by  the  charter  for  the  guidance  of  its  ofi&cers  and  the 
protection  of  the  rights  of  the  members  as  to  each  other,  the 
corporation  may  be  held  liable,  under  the  general  rules  of 
.law  as  to  agents,  estoppel,  waiver,  etc."  * 

§  6979.  Right  of  Suttrogration  In  Bespect  of  Ultra  Vires 
Debts.  —  There  are  many  demands  which  cannot  be  sustained 
in  a  court  of  law,  and  which  are  yet  good  in  equity;  and  hence 
has  arisen  the  distinction  between  legal  and  equitable  rights, 
and  legal  and  equitable  titles.  And  although,  with  the  advance 
of  jurisprudence,  and  especially  with  the  blending  of  legal 
and  equitable  remedies,  these  distinctions  are  rapidly  passing 
away,  yet  they  still  remain  in  the  national  courts;  and 
instances  of  them  are  met  with  elsewhere  in  the  modern 
English  and  American  books.  To  take  some  old  cases  for 
illustration: — An  infant  borrowed  money  and  applied  it  to  the 
buying  of  necessaries.  Now,  if  he  were  sued  for  money  lent, 
he  could  plead  non  assumpsit,  and  give  in  evidence  his 
infancy,  and  there  could  be  no  recovery  against  him;^  yet 
he  was  liable  in  equity;  and  therefore  if  he  devised  his  lands 
for  the  payment  of  his  debts  generally,  such  a  debt  would 
fall  within  the  trust.'  And  the  same  principle  governed 
the  liability  of  a  husband  for  necessaries  contracted  for  by 
his  wife.^     Upon  a  similar  principle  it  has  been  held  that, 

*  OityFire  &c.  Ins.  Co.  v.  Carrugi,  Ogden  v.  Raymond,  1  Keyes  (N.  Y.), 

41  Ga.  660,  671,  per  McKay,  J.    Nor  ia  42 ;  «.  c.  3  Abb.  App.  Dec.  (N.  Y.)  396 

such  a  rule  in  contravention  of  the  affirming  «.  c.  5   Bosw.   (N.  Y.)  16 

clause  of  the  Revised  Statutes  of  New  Ogden  v.  Andre,  4  Bosw.  (N.  Y.)583 

York  which  reads  that  "  no  convey-  g.  c.  affirmed,  see  1  Keyes  (N,  Y.) 

ance,  assignment,  or  transfer  not  au-  42;  3  Abb.  App.  Dec.  (N.  Y.)   397 

thorized  by  a  previous  resolution  of  Merchants'  Bank  v.  McCall,  6  Bosw. 

its  board  of  directors,  shall  be  made  (N.  Y.)  473;  Hollbrook  v.  Basset,  5 

by  any  such  corporation,  of  any  of  its  Bosw.  (N.  Y.)  147;  Brookmanv.  Met- 

real  estate,  or  of  any  of  its  effects,  es-  calf,  5  Bosw.  (N.  Y.)  429;    Scott  v. 

ceeding  the  value  of  one  thousand  dot-  Johnson,  5  Bosw.  (N.  Y.)  213. 
lars";  but  this  section  shall  "not  be  ^  Darby  v.  Boucher,  1  Salk.  279. 

construed  to  render  void  any  convey-  °  Marlow  v,  Pitfeild,  1  P.  Wms. 

ance,  assignment,  or  transfer  in  the  558. 

hands  of  a  purchaser  for  a  valuable  *  Harris  v.  Lee,  1  P.  Wms.  482. 

consideration,  and  without  notice." 
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although  directors,  or  the  acting  managers  of  a  mining  com- 
pany, have  no  power  to  borrow  money,  even  for  necessaries, 
so  as  to  bind  the  shareholders  for  the  repayment  of  the  same,* 
yet  if  they  do  borrow  money  for  the  necessary  carrying  on 
of  the  company,  and  repay  the  same,  and  the  company  is 
afterwards  wound  up,  they  will  be  entitled  to  be  reim- 
bursed, just  as  other  trustees  are  entitled  to  indemnity  from 
their  cestuis  que  trust  for  expenses  bona  fide  incurred.  On 
like  grounds,  if  shareholders,  under  the  same  circumstances, 
advance  money  to  the  directors  for  the  carrying  on  of  the 
company,  and  it  is  afterwards  wound  up,  they  will  be  entitled 
to  offset  such  advances  against  their  liability  for  calls.^  So, 
if  a  railway  company  borrows  money  in  contravention  of  a 
statute  imposing  a  penalty  for  so  doing,  and  uses  the  money 
in  the  payment  of  existing  valid  debts,  the  person  advancing 
the  money  is  not  to  lose  it,  but  is  entitled  to  stand  in  the 
place  of  the  creditor  to  whom  it  was  paid;  and  it  is  further 
held  that,  in  so  far  as  the  company  has  had  the  benefit  of 
the  money  so  borrowed  for  its  legitimate  purposes,  the  person 
making  the  advances  is  entitled  to  be  repaid.' 

•  Rioketts  v.  Bennett,  4  0.  B.  686 ;  as  in  a  court  of  law.    In  a  later  case 

Burmester  v.  Norris,  6  Ex.  796 ;  Haw-  Lord  Justice  Giftord,  referring  to  these 

tayne  v.  Bourne,  7  Mees.  &  W.  595.  cases,  called  attention  to  the  prin- 

'  Be  German  Min.  Co.,  4  De  Gex,  ciple    upon    which    they  proceeded, 

M.  &  G.  19.  namely,    that,    although    the    party 

'  Re  Cork  &  Youghal  R.  Co.,  L.  R.  loaning  the  money,   where   the  di- 

4  Ch.  A  pp.  748,  759.    This  last  case  rectors    had    no   power   to    borrow, 

is  said  by  the  judges  who  decided  it,  could  maintain  an  action,  yet,  inas- 

not  to  impugn  the  case  of  Chambers  much  as  his  money  had  gone  to  pay 

V.  Manchester  &c.  R.  Co.,  5  Best  &  S.  debts  which  would  be  recoverable  at 

588,    which    decided    that    where    a  law,  he  could  come  into  a  court  of 

company  is  authorized  only  to  raise  a  equity  and  stand  in  the  place  of  those 

given  amount  of  capital  on  shares,  credi  ors  whose  debts  had  been  so 

and  a  certain  other  sum  by  deben-  paid.    "That,"  said  he,  "istheprin- 

tures  or  mortgages,  it  cannot  issue  ciple  of  those  cases.     It  is  a  very 

any  debenture,  or  loan-note,  or  any  clear  and  definite  principle,   and  a 

other   security  of    that   description,  principle  which  should   not  be  de- 

merely  for   the    purpose  of   raising  parted  from."     At  the  same  time  he 

money ;  and,  although  that  case  was  denied  the  contention  that  in  cases  of 

decided  in  a  court  of  law,  it  was  con-  this  kind  there  is  a  distinction  be- 

ceded  that  such  an  instrument  would  tween  a  legal  debt  and  an  equitable 

be  just  as  invalid  in  a  court  of  equity  debt,  and  had  no  hesitation  in  de- 
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§  6980.  Ultra  Vires  Contracts  between  Two  Corporations. 

A  contract  between  two  corporations,  in  order  to  bind  either 
of  them,  must  be  within  the  corporate  powers  of  both} 

§  6981.  Contracts  Void  in  Part  and  Good  in  Part.  — Lord 

Coke  says :  "  Where  a  man  doth  that  which  he  is  authorized 
to  doe,  and  more,  there  it  is  good  for  that  which  is  warranted, 
and  void  for  the  rest."^  A  statute  may  be  valid  in  part, 
because  constitutional,  and  void  in  part,  because  unconstitu- 
tional.* So,  a  by-law  may  be  valid  in  part  and  void  in  part.* 
So,  a  contract  containing  independent  and  separable  covenants 
may  be  valid  as  to  those  covenants  which  are  lawful,  and  void 
as  to  those  which  are  unlawful.  In  like  manner,  it  has  been 
held  that  a  contract  made  by  a  corporation  may  be  valid  in  so 
far  as  it  is  within  the  power  of  the  corporation,  and  void  in 
so  far  as  it  transcends  that  power,  or  is  prohibited  in  positive 
terms  by  its  charter.*  On  this  principle  it  is  frequently  held 
that  where  a  banking  or  other  corporation  has,  by  its  charter, 
power  to  lend  money  at  a  lawful  rate  of  interest,  a  note  in 
which  usurious  interest  is  reserved  will  not  be  void  in  toto, 
but  will  be  void  only  as  to  the  usury,  that  is  to  say,  only  in  so 
far  as  it  is  unlawful.'  But  the  analogy  of  the  doctrine  of 
fraudulent  conveyances  will  suggest  a  limitation  of  this  prin- 
ciple. Where  a  conveyance  is  made  by  one  party,  and  accepted 
by  the  other,  with  the  corrupt  intent  of  hindering,  delaying,  or 
defrauding  the  creditors  of  the  grantor,  the  law  will  not  hold 
any  part  of  it  valid,  although  the  circumstances  may  be  such 
that,  but  for  the  corrupt  intent,  it  would  have  been  severable 
and  valid  in  part.'     So,  it  is  plain  that  a  contract  made  by  a 

daring  it  as  his  conviction  that  those  *  Ante,  §  1048. 

cases  had  gone  quite  far  enough.    Ex  "  Farmers'  &c.  Bank  v.  Harrison, 

parte  "Williamson,  L.  E.  5  Oh.  309, 313.  57  Mo.  503,  512 ;  Grand  Gulf  Bank  v. 

'  Central    Transportation   Co.    v.  Archer,  8  Smedes  &  M.  (Miss.)  151. 
Pullman's  Palace  Car  Co.,  139  TJ.  S.  '  Farmers'  &c.  Bank  v.  Harrison, 

24;  a.  c.  9  Kail.  &  Corp.  L.  J.  342;  45  57  Mo.  503,  512;  Kock  Eiver  Bank  v. 

Am.  &  Eng.  Rail.  Cas.  607;  43  Alb.  Sherwood,  10  "Wis.  230;  s.  c.  78  Am. 

L.  J.  328.  Dec.  667. 

2  Co.  Litt.  258.  '  St>  Louis  Coffin  Co.  v.  Rubelman, 

3  Ante  §  658.  15  Mo.  App.  280;  McNichols  v.  Eich- 
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corporation  may  not  only  be  ultra  vires,  but  may  be  otherwise 
tainted  with  fraud  or  illegality,  under  such  circumstances  or 
to  such  an  extent  that  the  law  will  not  be  nice  in  searching  to 
find  out  whether  some  part  of  it  might  not  be  separated  from 
the  rest,  and  upheld  as  valid  and  legal. 

§  5982.  Exercise  of  Power  Which  has  heen  Exhausted. — 

If  the  power  conferred  by  a  charter  has  been  exhausted,  then, 
in  respect  of  any  further  exercise  of  it,  the  case  stands  as 
though  it  had  never  been  granted.  For  instance,  a  power  is 
conferred  upon  a  railroad  corporation  by  an  act  of  the  legis- 
lature to  issue  bonds,  secured  by  a  mortgage,  to  raise  money  to 
complete  its  road  and  put  it  in  operation.  When  it  has  done 
this,  and,  through  the  exercise  of  the  power,  has  completed  its 
road,  and  put  it  in  operation,  it  cannot,  under  this  power,  issue 
any  further  mortgage  bonds;  and  if  there  is  a  general  law 
authorizing  railroad  companies  to  issue  such  bonds,  any 
further  issue  of  them  will  be  ascribed  to  the  general  law,  and 
not  to  the  special  statute.^ 

§  5983.  Money  Paid  on  Ultra  Vires  Contract  may  he  Re- 
covered Back. —  A  party  who  is  not  in  pari  delicto  may  re- 
cover from  a  corporation  money  which  he  has  paid  to  it  on 
a  contract  which  is  beyond  the  power  of  the  corporation,  or 
prohibited  by  its  governing  statute,  provided  he  himself  has 
not  received  from  the  corporation  the  consideration  for  the 
payment.^  Thus,  where  a  municipal  corporation,  having  a 
general  power  to  borrow,  issued  certain  of  its  bonds  which 
were  void,  a  person  purchasing  them  in  good  faith  was  held, 
upon  offering  to  restore  them  to  the  corporation,  entitled  to 
maintain  an  action  against  the  corporation  for  money  had 

ter,  13  Mo.  App.  515;  Allen  v.  Berry,  Co.  v.  Cadwell,  3  Wend.  (N.  Y.)  296; 

50  Mo.  90.  Utica  Ins.  Co.  v.  Bloodgood,  4  Wend. 

•  East   Tennessee    &c.  B.   Co.  v.  (N.  Y.)  652;  Morville  v.  American 

Frazier,  139  U.  S.  288.  Tract  Soc,  123  Mass.  129 ;  s.  c.  25  Am. 

'  White  V.  Franklin  Bank,  22  Pick.  Eep.  40 ;  Pittsburgh  &c.  E.   Co.   v. 

(Mass.)    181;    Dill   v.    Wareham,    7  Keokuk  &c.  Bridge  Co.,  131  U.  S.  371 ; 

Met.   (Mass.)  438 ;  Utica  Ins.  Co.  v.  s.  c.  6  Bail.  &  Corp.  L.  J.  89. 
Scott,  19  Johns.  (N.  Y.)  1 ;  Utica  Ins. 
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and  received,  to  recover  the  money  with  which  he  had  parted, 
and  which  the  corporation  had  received  on  account  of  them.^ 
So,  where  a  town  made  a  contract  with  reference  to  certain 
fisheries  within  its  limits,  which  it  had  no  authority  to  make 
and  which  it  refused  to  perform,  it  was  held  that  the  other 
contracting  party  might  recover  back  money  paid  in  advance 
on  the  contract,  as  money  had  and  received  by  the  town  to 
his  use."  So,  where  a  religious  corporation,  in  excess  of  its 
powers,  received  money  on  the  condition  that  it  should  be  re- 
turned unless  a  certain  additional  amount  should  be  received 
by  it  within  a  certain  time,  and  the  condition  was  broken, — it 
was  held  that  an  action  would  lie  to  recover  the  money,  and 
that  a  demand  for  it  might  be  submitted  to  arbitration.' 

§  5984.  Further  of  Tliis  Subject.  —  The  present  doctrine  of 
the  Supreme  Court  of  the  United  States,  on  this  subject,  is  that 
a  contract  made  by  a  corporation  which  is  unlawful  and 
void  because  beyond  the  scope  of  its  corporate  powers,  at  least 
where  questions  of  public  policy  are  involved,  does  not  be- 
come lawful  by  being  carried  into  execution;  but,  though  it 
will  not  be  disturbed  so  far  as  it  has  been  executed,  it  may 
be  disaffirmed  by  either  party,  upon  restoring  what  he  has 
received  under  it,  which  has  not  been  earned  under  it;  and  if 
he  fails  to  make  such  restoration,  the  other  party  may  re- 
cover it  in  an  action  on  a  quantum  meruit.*  So,  where  a  cor- 
poration borrows  money  upon  an  agreement  to  repay  it  in  its 
preferred  shares  to  be  subsequently  issued,  and  it  is  ascer- 
tained that  it  has  no  power  to  issue  preferred  shares,  the 
lender  may  maintain  an  action  to  recover  the  money,  and  will 
succeed  in  such  action,  although,  before  the  trial,  the  corpora- 
tion receives  authority,  by  an  act  of  the  legislature,  to  issue 
preferred  shares  to  its  stockholders  in  proportion  to  their  sev- 
eral holdings  of  its  capital  stock.     The  theory  of  the  court  is, 

*  Louisiana  v.  Wood,  102  TJ.  S.  294,  *  Gray,  J.,  in  Pittsburgh  &c.  E.  Co. 

'  Dill  II.  Wareham,  7  Met.  (Mass.)  v.  Keokuk  &c.  Co.,  131  U.  S.  371,  389 ; 

438.  8.  c.  6  Eail.  &  Corp.  L.  J.  89 ;  post, 

'  Morville  v.  American  Tract  Soc,  §§  5999,  6003,  6004. 


123  Mass.  129;  s.  c.  25  Am.  Eep.  40. 
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that  the  contract,  being  a  nullity,  is  not  revived  by  a  subsequent 
act  authorizing  the  preferred  stock  to  be  issued.' 

§  5985.  Where  the  Illegality  is  Known  to  Both  Parties. — 

On  the  other  hand,  there  is  judicial  authority  to  the  effect 
that  where  an  ultra  vires  contract  is  entered  into  with  a  cor- 
poration, known  to  be  such  by  both  parties,  and  the  corporation 
has  received  benefits  under  it,  it  is  liable  to  pay  for  the  bene- 
fits received,  not  exceeding  the  agreed  price  in  the  contract, 
although  the  other  party,  and  not  the  corporation,  has  refused 
complete  execution  of  the  contract.* 

§  5986.    Contracts   Prohibited    by    the    By-laws    of    the 
Corporation.  — The  general  rule  is  that  the  by-laws  of  a  cor- 


'  Anthony  v.  Household  Sewing 
Machine  Co.,  16  E.  I.  571 ; 8.  c.  18  Atl. 
Eep.l76;5L.  R.  A.  575. 

'  Thus,  a  person  agreed  to  sell  to  a 
manufacturing  company  a  quantity 
of  goods  to  he  delivered  from  time  to 
time  in  installments  and  paid  for  at 
an  agreed  price,  knowing  that  they 
were  purchased  hy  the  company,  not 
for  the  purposes  of  its  husiness,  but 
merely  to  be  resold  on  a  speculation. 
After  a  part  of  the  goods  had  been 
delivered,  and  after  the  corporation 
had  paid  for  some  of  those  which 
had  been  delivered,  the  market  rose, 
and  the  other  contracting  party 
refused  to  deliver  any  more.  There- 
upon the  corporation  refused  pay- 
ment for  what  had  been  delivered 
and  not  paid  for.  The  vendor  brought 
an  action  against  the  corporation  to 
recover  the  reasonable  value  of  such 
of  the  goods  as  had  been  delivered  to 
the  corporation  and  not  paid  for,  and 
it  was  held,  reversing  the  trial  court, 
that  the  action  would  lie.  The  court, 
speaking  through  Mr.  Chief  Justice 
Cooley,  said:  "The  defendant  has 
had  the  goods,  and  there  is  no  want 
of  equity  in  requiring  it  to  make  pay- 
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ment.  They  were  delivered  under  a 
contract  which  bound  neither  party, 
and  though  the  plaintiff  is  the  party 
who  now  refuses  to  go  on  with  it,  the 
defendant  was  at  liberty  to  do  the 
same,  and  we  cannot  know  that  it 
would  not  have  done  so  if  the  change 
in  market  value  had  been  such  as  to 
make  it  for  its  interest.  But  how- 
ever that  may  be,  if  the  defendant 
pays  for  the  property  received,  the 
parties  will  have  justice  meted  out  to 
them  as  nearly  as  is  now  possible. 
It  is  to  be  observed  that  the  contract, 
though  void  in  law,  involved  no  ele- 
ment of  criminality,  and  nothing  of 
an  immoral  nature.  The  case  is  not 
therefore  one  in  which  the  law  will 
leave  the  parties  without  redress  for 
the  consequences  of  criminal  or  im- 
moral action.  The  plaintiff  had  a 
right  to  sell  her  manufacture,  and  to 
be  paid  for  it ;  the  defendant  has  re- 
ceived something  of  value  from  her, 
and  there  is  manifest  equity  in  its 
being  required  to  make  payment,  not- 
withstanding it  exceeded  its  powers 
in  the  purchase."  Day  v.  Spiral 
Springs  Buggy  Co.,  57  Mich.  146 ;  s.  c. 
58  Am.  Eep.  352. 
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poration  are  in  the  nature  of  private  regulations  for  the  gov- 
ernment of  its  ofl&cers  and  agents,  in  the  transaction  of  its 
business,  and  that  parties  dealing  with  the  corporation,  who 
are  not  members  of  it,  are  not  affected  with  notice  of  the 
terms  of  the  by-laws,  unless  knowledge  of  the  same  is  brought 
home  to  them.*  Thus,  if  it  is  within  the  apparent  scope  of 
the  powers  of  an  agent  of  a  corporation  to  do  certain  acts,  or 
to  make  certain  contracts,  an  innocent  third  party  dealing 
with  him  will  not  be  affected  by  one  of  its  by-laws,  of  which 
he  has  no  knowledge  or  notice,  restraining  his  powers  in 
respect  of  such  act  or  contract.^  For  instance,  where  an  in- 
surance company  has  an  agent  who  takes  surveys  of  property 
for  the  purpose  of  applications  for  insurance  thereon,  such 
agent  remains  what  he  is  in  point  of  fact,  the  agent  of  the  com- 
pany, although  the  company  has  a  by-law  declaring  him  the 
agent  of  the  assured.'  But  where  there  is  no  question  of 
agency  founded  upon  a  holding  out  by  the  corporation,  and 
no  estoppel  growing  out  of  its  permitting  the  agent  to  exer- 
cise certain  powers  in  its  behalf,  but  where,  on  the  contrary, 
the  question  arises,  what  powers  have  actually  been  conferred 
upon  it,  then  the  by-laws  may  be  material  evidence  of  such 
powers,  just  as  any  other  private  instrument  creating  an 
agency  or  instructing  an  agent  might  be;  and  in  such  a  case 
it  may  well  be  held  that  the  corporation  is  not  bound,  in  the 
absence  of  a  holding-out  or  other  proof  of  agency,  where  its 
by-laws  show  that  the  agent  was  without  authority  in  the 
premises.^  There  are  decisions  which  carry  the  obligation  of 
third  persons  to  take  notice  of  the  by-laws  of  private  corpo- 
rations to  an  extent  which  seems  clearly  untenable,  —  im- 
posing the  obligation  upon  every  person  dealing  with  a 
corporation  to  take  notice  of  its  constitution,  by-laws,  and  ways 
of  doing  business.^ 

'  Ante,  i  942. 
'  Walker  v.  Wilmington    &c.  R.  *  Bocock «.  Alleghany  Coal  &  Iron 

Co.,  26  S.  0.  80.    See  also  Sherman  v.      Co.,  82  Va.  913;  s.  c.  3  Am.  St.  Eep. 
Commercial    Printing   Co.,    29    Mo.      128. 

App.  31.  *  Bockover  v.  Life  Asso.,  77  Va. 

'  Masters  v.  Madison  Co.  &c.  Ins.      85,   91 ;  Eelfe  v.  Rundle,   103  TJ.  S. 

Oo.,,ll  Barb.  (N,  Y.)  624.  222;   Haden    v.  Farmers'    &c.    Fire 
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§  6987.  Effect  of  By-laws  on  Contracts  with  Members 
of  Corporation.  —  The  by-laws  of  a  corporation,  as  already 
seen,  may  operate  as  a  contract  among  its  members,^  and  they 
are,  in  general,  conclusively  presumed  to  have  notice  of  them.' 
When,  therefore,  a  corporation  enters  into  a  Contract  with  one 
of  its  members  upon  a  matter  which  is  regulated  by  its  by- 
laws, they  are  deemed,  in  the  absence  of  circumstances  repel- 
ling the  presumption,  to  contract  with  reference  to  the 
by-laws,  just  as  they  are  deemed  to  contract  with  reference  to 
the  charter.  Thus  it  is  that  the  by-laws  of  mutual  benefit  socie- 
ties are  generally  regarded  as  a  part  of  the  contract  subsisting 
among  the  members,  —  to  be  read  in  determining  the  rights 
of  a  member  in  the  society  in  respect  of  his  membership  and 


Asso.,  80  Va.  683,  661;  Bocock  v.  Al- 
leghany Coal  &c.  Co.,  82  Va.  913 ;  s.  c. 
3  Am.  St.  Rep.  128.  In  this  last  case 
there  had  been  a  contract  for  the  sale 
of  land  to  a  mining  corporation, 
through  its  agent.  The  company  re- 
fused to  take  the  land,  and  denied  the 
authority  of  the  agent  to  bind  it  in 
the  premises.  In  an  action  for  a  spe- 
cific performance,  the  vendors  failed 
to  prove  the  authority  of  the  agent, 
and  it  was  held  that  they  were 
affected  with  notice  of  its  mode, 
under  its  by-laws,  of  authorizing 
agents  to  bind  it  by  purchases  of  land, 
and  that  they  dealt  with  its  agent  at 
their  peril,  and  would  not  be  heard 
to  complain  of  its  refusal  to  recognize 
his  action  in  the  premises.  This  is 
merely  a  branch  of  the  principle  in 
the  law  of  agency,  that  a  man  does 
not  make  himself  the  agent  of  another 
by  saying  that  he  is  such  agent,  and 
that  persons  dealing  with  him  as  such 
agent  are  bound  to  find  out  whether 
he  is  authorized.  In  addition  to 
what  has  already  been  said  as  to  the 
interpretation  of  by-laws  (.ante,  §948), 
a  decision  may  be  noted  in  which  it 
is  said  that  the  by-laws  of  a  corpora- 
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tion  "  should  be  deemed  to  have  been 
adopted  with  an  intention  of  facilitat- 
ing the  exercise  of  all  the  powers  giv- 
en by  the  charter,  and  should  have  a 
liberal  construction  in  order  to  give 
just  effect  to  the  deliberate  arrange- 
ment of  the  corporation,  if  not  found 
directly  opposed  to  the  provisions  of 
the  charter."  Warren  v.  Ocean  Ins. 
Co.,  16  Me.  439;  s.  c.  33  Am.  Dec. 
674.  A  doctrine  crops  up  in  one 
case  that  a  clause  in  a  charter,  giving 
"  the  force  and  effect  of  legal  enact- 
ment" to  the  "constitution  and  by- 
laws" that  may  be  adopted,  confers 
greater  power  than  is  usually  given 
in  charters  without  such  clause. 
Martin  v.  Nashville  Building  Asso., 
2  Coldw.  (Tenn.)  418.  This  may  be 
true.  But  yet  it  is  believed  that  it  is 
beyond  the  power  of  the  legislature 
to  authorize  a  private  corporation  to 
enlarge  its  charter  powers  through 
the  enactment  of  by-laws,  or  to  clothe 
its  by-laws  with  the  quality  of  stat- 
utes ;  for  this  would  involve  a  delega- 
tion of  legislative  power,  — as  to  which 
see  ante,  §  643,  et  seq. 

1  Ante,  §  940. 

'  AnU,  k  941. 
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So,  it  has  been  held  that  an  association  for  the 
transaction  of  the  business  of  life  and  casualty  insurance  on 
the  co-operative  or  assessment  plan,  is,  in  effect,  a  mutual  bene- 
fit society,  the  members  of  which  must  take  notice  of  and  are 
bound  by  its  by-laws  and  articles  of  association.^  So,  accord- 
ing to  the  doctrine  of  most  of  the  courts,  a  person  who  insures 
in  a  mutual  benef,t  insurance  company  becomes  a  member  of  the 
company  by  the  fact  of  insurance  therein,  and  as  such  is  bound 
to  inform  himself,  and  is  conclusively  charged  with  knowledge, 
of  its  rules  and  regulations.  ^  In  one  case  it  was  said  that 
"it  is  clear  that  a  member  of  the  company  is  chargeable  with 
notice  of  all  the  by-laws  of  the  company  and  of  the  conditions 
of  insurance  adopted  by  the  company,  whether  contained  in 
the  by-laws  or  in  resolutions."*  Hence,  if  there  is  a  by-law 
of  such  a  company  which  makes  the  surveyor  of  the  company 
the  agent  of  the  insured,  this  operates  to  relieve  the  company 
from  responsibility  for  the  inaccuracy  of  the  survey,  or  its 
want  of  compliance  with  the  by-laws.  Therefore,  according 
to  an  old  holding,  if  the  particulars  of  description  which  are 
required  by  the  by-laws  are  omitted  in  the  application,  the 
policy  creates  no  liability  on  the  part  of  the  company.^  This 
operates  to  make  the  by-laws  a  mere  means  by  which  the 
agents  of  the  company  cheat  and  defraud  strangers  whom 
they  induce  to  insure  therein;  and  it  is  believed  not  to  express 


'  Sabin  v.  Grand  Lodge,  28  N.  Y.  Samson  Lodge,  102  Ind.  262 ;  Holland 

St.  Rep.  45;  s.  c.  8N.  Y.  Supp.  136.  v.  Taylor,    111    Ind.   121;    Supreme 

^  Hesinger  v.  Home  Ben.  Asso.,  41  Lodge  v.  Knight,  117  Ind.  489;  Gray 
Minn.  516;  s.  c.  43  N.  W.  Eep.  481;  v.  Supreme  Lodge,  118  Ind.  293;  Mil- 
Davidson  V.  Old  People's  &c.  Soc,  39  ler  ti.  Hillsborough  Mutual  Ins.  Asso., 
Minn.  303 ;  s.  c.  39  N.  W.  Rep.  803.  42  N.  J.  Eq.  459.     Somewhat  to  the 

'  Mitchell  V.  Lycoming  &c.  Ins.  same  effect,  see  Korn  v.  Mutual  Assur- 
Oo.,  51  Pa.  St.  402 ;  Susquehanna  Ins.  ance  Soc,  6  Oranch  (TJ.  S.),  192 ;  Bur- 
Co.  ■y.Perrine,  7  Watts  &  S.  (Pa.)  348;  ger  V.  Farmers'  Mut.  Ins.  Co.,  71 
Protection  Life  Ins.  Co.  v.  Foote,  79  Pa.  St.  422. 

111.  361;  Tread  way  v.  Hamilton  &c.  *  Miller  v.  Hillsborough  Mut.  Ins. 

Ins.  Co.,  29  Conn.  68;  Simeral  v.  Du-  Asso.,  42  N.  J.  Eq.  459;  s.  c.  4  All. 

buque  &c.   Ins.   Co.,   18  Iowa,   319;  Rep.  278. 

Coles  V.  Iowa  &c.  Ins.  Co.,  18  Iowa,  *  Susquehanna  Ins.  Co.  «.  Perrine, 

425;  Pflster  v.  Gerwig,  122  Ind.  567;  7  Watts  &  S,  (Pa.)  348. 
i.  c.  23  N.  E.  Rep.  1041;  Bauer  v. 
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the  modern  law.  The  true  principle  is  that,  in  relation  to 
everything  affecting  him  after  he  becomes  a  member,  the  mem- 
ber is  bound  by  its  rules,  but  he  is  not  bound  by  them  in 
respect  of  the  process  by  which  they  induce  him  to  become  a 
member,  because,  while  that  process  is  in  fieri,  he  is  a  stranger 
to  them.  In  some  cases  the  policy  contains  the  express  pro- 
vision that  the  by-laws  shall  form  a  part  of  it.  When  this  is 
the  case,  a  party  accepting  such  a  policy  makes  the  by-laws  a 
part  of  the  contract  by  his  own  voluntary  act,  and  if  he  does 
not  demand  an  inspection  of  them  and  does  not  read  them,  it 
is  his  own  fault.  If,  therefore,  in  such  a  case,  the  by-laws 
provide  that  the  written  application  shall  be  a  part  of  the 
policy,  and  shall  be  a  part  of  the  contract,  binding  on  the  party 
insured,  and  that  the  policy  shall  be  void  unless  the  true  title 
and  interest  of  the  insured  are  stated  in  the  application  and 
all  incumbrances  on  the  property  disclosed,  —  an  erroneous  or 
false  statement  as  to  the  title  or  incumbrances  will  avoid  the 
policy.  A  person  who  becomes  a  member  of  a  mutual  insur- 
ance company  assents  to  the  by-laws  which  he  finds  in  force, 
in  such  a  sense  as  disables  him  from  subsequently  setting  up 
that  they  were  not  regularly  adopted.*  But,  according  to  the 
doctrine  of  the  foregoing  cases,  a  member  of  a  mutual  insur- 
ance company  is  bound  to  take  notice  of  the  by-laws  in  force 
when  he  becomes  a  member,  although  there  is  no  provision  in 
the  policy  that  they  shall  form  a  part  of  the  contract,  and  al- 
though they  are  not  set  forth  in  the  policy.  When,  there- 
fore, there  was  a  by-law  rendering  the  insurance  void  in  case 
of  any  transfer  or  incumbrance  of  the  property,  which  by-law 
was  not  set  forth  in  the  policy,  and,  so  far  as  appears,  was 
unknown  to  the  insured,  and  the  insured  subsequently  exe- 
cuted a  mortgage  upon  the  property,  and  there  was  a  subse- 
quent loss,  it  was  held  that  he  could  not  recover  for  the  same.^ 
But  it  has  been  held  that  where  a  mutual  insurance  company 
has,  by  the  terms  of  its  charter,  the  power  to  make  contracts 
of  a  certain  kind,  and  the  company  makes  such  contracts,  it 
is  bound  by  its  contracts,  and  not  by  the  terms  of  its  by-laws 

>  Pflster  V.  Gerwig,  122  Ind.  567,571 ;  s.  c.  23  N.  E.  Bep.  1041.       « IMd. 
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inconsistent  with  its  contracts,  although   the  contracts  are 
made  with  its  own  members.* 

§  59S8.  What  By-laws  the  Corporation  may  Enact  Affect- 
ing the  Kights  of  Memhers.  —  We  come  now  to  a  still  more 
difficult  question.  It  is  not  competent  for  the  legislature  of  a 
State  to  pass  a  law  impairing  the  obligation  of  contracts.  A  State 
legislature  cannot  repeal  or  substantially  alter  a  charter,  by 
curtailing  the  rights  therein  granted,  without  the  consent  of 
the  corporation,  or  of  its  members;^  but  it  can  do  this  where, 
in  the  charter,  in  the  State  constitution,  or  in  an  existing  gen- 
eral statute,  it  has  reserved  the  right  to  do  so.^  Even  where 
it  has  reserved  the  right  to  do  so,  it  cannot  so  exercise  it  as  to 
confiscate  and  destroy  established  rights  without  due  process 
of  law.*  For  stronger  reasons,  a  corporation  cannot,  by 
enacting  a  by-law,  disturb  the  rights  of  its  members  which 
have  already  become  'jested  under  its  charter  and  governing 
instrument.*  But  as  all  corporations  possess,  by  mere  impli- 
cation of  law,  and  generally  by  express  grant,  the  power  to 
make  reasonable  by-laws,  rules,  and  regulations,  every  mem- 
ber of  a  corporation  or  society  is  deemed  to  accept  his  rights 
of  membership  therein,  subject  to  the  reasonable  exercise  of 
this  power.  In  such  a  case  his  position  toward  the  corpora- 
tion is  analogous  to  the  position  which  the  corporation  would 
occupy  toward  the  State,  in  respect  of  the  power  of  the  State 
to  alter  or  amend  its  charter  where  the  State  had  reserved  the 
power  to  do  so.  The  power  is  lawfully  exercised  against  the 
particular  member  so  as  to  affect  his  rights  in  the  corporation, 
because  he  has  agreed  in  advance  that  it  may  be  so  exercised. 
But  there  are  several  fundamental  limitations  upon  the  power 
of  a  corporation  to  make  by-laws,  which  have  already  been 
noted.      They  must  not  be  contrary  to  the  charter,'  nor  to 

»  Doane  v.  Millville  &c.  Mut.  Ins.  '  Ante,  ^  5381. 

Co.,  45  N.  J.  Eq.  274;  a.  c.  17  Atl.  »  Ante,  §§  92,  3034,  5382,  5408. 

Eep.  625;  reversing  «.  c.  43  N.  J.  Eq.  *  Ante,  §  5410. 

522.    Compare  Miller  v.  Hillsborough  '  Anie,  §  1019. 

Mut.  Ins.  Asso.,  42  N.  J.  Eq.  459 ;  8.  c.  '  Ante,  §  1011. 
4  Atl.  Rep.  278. 
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the  law  of  the  land,*  nor  to  the  articles  of  incorporation,^ 
nor  to  common  right;'  and  they  must  operate  equally,*  and 
not  disturb  A^ested  rights,^  and  not  be  oppressive  or  extor- 
tionate,* and  must  be  reasonable;'  and  whether  they  are 
reasonable  or  not  is  a  question  of  law;*  and  the  judicial 
courts  have  power  to  nuUifj'  their  operation  in  a  given  case 
where  they  are  unreasonable.'  The  member,  therefore,  when 
he  joins  the  corporation,  is  deemed  to  consent  to  the  power 
of  the  corporation  to  make  by-laws  affecting  his  rights,  but 
subject  to  these  limitations.  He  does  not  consent  that  the 
corporation  may  wantonly  destroy  his  rights  by  the  mere 
enacting  of  a  by-law.  Such  being  the  limitations  of  the 
power  of  the  corporation  to  change  his  rights  by  enacting  or 
amending  its  by-laws,  we  find  that  the  power  has  been  con- 
ceded to  make  a  by-law  providing  that  "  no  stockholder  shall 
be  permitted  to  transfer  Ms  stock  of  the  company  while  he  is 
in  default,"  —  that  is,  in  default  in  the  payment  of  his  indebt- 
edness to  the  corporation,  —  not  on  account  of  the  stock,  but 
arising  out  of  another  transaction.-'"  On  the  other  hand,  the 
principle  has  been  asserted  that  the  rights  of  a  member  of  a 
mutual  insurance  company,  resting,  as  they  do,  in  the  con- 
tract which  he  has  made  with  the  company,  will  be  as  fully 
protected  against  subsequent  changes  by  the  company  as  those 
of  a  stranger  would  be;  that  the  only  remedies  to  which  the 

'■  Ante,  i  1013.  been  held  that  a  mutual  insurance 

'  Ante,  i  1015.  company,   unless   prevented    by  the 

'  Ante,  §  1016.  terms  of  its  charter,  may  enact  a  by- 

*  Ante,  §  1018.  law  providing  that  if  an  assessment 

*  Ante,  i  1019.  on  a  premium  note  is  not  paid  within 

*  Ante,  §  1020.  thirtydaysafterdemand,thepolicyfor 
'  Ante,  §  1021.  which  said  note  is  given  shall  be  void 
'  Ante,  §  1022.  until  the  assessment  is  paid.  Fogel  v. 
'  Ibid.    That  a  court  will  not  de-     Lycoming  Ins.  Co.,  3  Grant  Cas.  (Pa.) 

clare  invalid  a  by-law  of  a  voluntary  77.    That  the  members  of  an  insur- 

association,  agreed  upon  by  its  mem-  ance  association  are  bound  by  the  act 

bers,  because,  in  the  opinion  of  the  of  the  majority,  unless  there  is  some 

court,  it  is  unreasonable,  —  see  Keh-  restriction  in  the  articles  of  associa- 

lenbeck  v.  Logeman,  10  Daly  (N.  Y.),  tion,  —  see  Korn  v.  Mutual  Assurance 

447.  Soc,  6  Cranch  (U.  S.),  192;  Dean  v. 

1"  Cunningham  v.  Alabama  &c.  Ins,  Tucker,  2  Cranch  (U.  S.),  26. 
Co.,  4  Ala.  652 ;  ante,  §  1031.    So  it  has 
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company  can  resort  are  those  provided  for  at  the  time  of  the 
making  of  the  contract;  and  that  a  by-law  altering  those 
remedies  so  as  to  make  them  operate  more  severely  against 
the  member,  does  not,  in  the  absence  of  his  assent  thereto, 
affect  his  rights.* 

§  5989.  By-laws  Overrule  Discretion  of  Directors. —  Al- 
though the  directors  of  a  corporation  are,  in  the  absence  of  re- 
straining instruments,  vested  with  a  general  discretion  in  the 
management  of  its  business,^  yet,  if  the  principle  of  the  pre- 
ceding sections  be  sound,  that  the  by-laws  operate  as  a  contract 
among  the  members,  especially  in  the  case  of  mutual  benefit  so- 
cieties,—  it  must  follow  that  where  the  members  have  estab- 
lished by-laws  prescribing  the  course  of  action  of  the  directors 
in  a  given  particular,  they  cannot  override  those  by-laws  and 
take  a  different  course  of  action ;  because,  to  do  so  would  be  to 
set  aside  the  contract  which  the  members  have  established 
among  themselves  for  the  settlement  of  their  own  rights. 
Thus,  if,  in  a  mutual  insurance  company,  the  members  have  es- 
tablished a  by-law  prescribing  certain  conditions  for  the  assess- 
ment of  members  for  losses,  the  directors  have  no  power  to 
make  assessments  in  a  different  manner.*  It  is  conceived 
that  the  rule  might  be  different,  if,  as  in  some  cases,*  the 
directors  are  clothed  with  the  power  of  niaking  by-laws, — in 

^  Thus,  one  who  had  insured  hia  had  no  effect  upon  his  rights,  but 
property  in  such  a  company  and  given  that  the  company  must  pay  him  the 
his  note  for  the  amount  of  premium  amount  of  his  loss.    Insurance  Co.  v. 
and  interest,  was  not  affected  by  a  Connor,  17  Pa.  St.  136.    In  like  man- 
by-law  subsequently  enacted  by  the  ner,  it  has  been  held  that  a  certificate 
company,  at  a  meeting  where  he  was  in  a  mutual  benefit  society  is   not 
not  present,  declaring  that  if  the  in-  affected  by  a  subsequent  by-law  ex- 
terest  on  any  premium  note  shall  be  empting  the  society  from  losses  in 
three  months  in  arrears,  "  the  policy  cases  of  suicide.  Northwestern  Bene  v. 
shall  be  suspended,  and  of  no  effect  &  Mut.  Aid  Asso.  v.  Wamner,  24  111. 
to  make  the  company  liable  for  loss,  App.  357, 
until  the  interest  be  paid  "  ;  so  that,  '  Ante,  §  3974. 
where  his  property,  covered  by  the          '  Susquehanna  Mut.  Fire  Ins.  Co. 
insurance,  was  destroyed  by  fire  at  a  v.  Gackenbach,  115  Pa.  St.  492;  s.  c. 
time  when  the  interest  on  his  note  9  Atl.  Rep.  90. 
had  been  more  than  three  months  in          *  Ante,  i  957, 
arrears,  it  was  held  that  this  by-law 
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which  case,  what  they  could  make  they  could  change,  subject 
to  the  limitations  upon  the  power  of  making  by-laws,  already 
stated.* 

§  6990.  By-laws  Evidence  ag'ainst  the  Company.  —  On  the 

other  hand,  in  a  controversy  between  the  corporation  and  a 
stranger,  documents  issued  and  published  by  the  corporation, 
containing  the  rules  governing  it  in  the  transaction  of  its 
business  with  the  public,  seem  to  be  admissible  in  evidence, 
on  the  footing  of  self-disserving  declarations  or  admissions,  pro- 
vided they  are  relevant  and  material  to  the  issues  on  trial, 
without  proof  that  the  plaintiff  suing  the  corporation  had 
knowledge  of  them,  or  was  influenced  by  them  in  dealing 
with  it.* 

§  6991.  By-laws  in  Excess  of  the  Powers  Embraced  in 
the  Articles  of  Association.  —  As  a  corporation  organized 
under  a  general  statute  cannot  take  to  itself,  in  its  articles  of 
association,  larger  powers  than  tthose  authorized  in  the  stat- 
ute,' so  it  cannot,  by  establishing  by-laws,  enlarge  the  powers 
taken  in  its  articles;  but,  in  so  far  as  the  by-laws  provide  for 
the  exercise  of  powers  larger  than  those  provided  for  in  the 
articles,  they  are  void.  In  the  absence  of  an  estoppel,  a 
member  is  entitled  to  an  injunction  restraining  the  directors 
and  officers  of  the  corporation  from  enforcing  such  by-laws 
against  him  to  the  prejudice  of  his  individual  rights,  —  as 
where,  without  authority  thereto  in  the  articles  of  association, 
an  incorporated  exchange  of  dealers  in  fuel  undertook  to 
establish  and  enforce  by-laws  disciplining  their  members  in 
the  conduct  of  their  private  trade  in  respect  of  advertising, 
establishing  prices,  etc.*  The  reason  is  that  the  articles  of 
association,  provided  they  are  within  the  powers  conferred  by 
the  governing  statute  and  the  constitution  of  the  State,  con- 
stitute the  fundamental  and  organic  law  of  the  corporation. 
They  are  in  the  nature  of  a  fundamental  contract  between  the 

>  Ante,  5  1010,  et  seg.  •  Ante,  §  229;  post,  §§  5996,  6019. 

'  Walsh  V.  -(Etna  &c.  Ins.  Co.,  30  *  Kolff  v.  St.  Paul  Fuel  Exch.,  48 

Iowa,  133, 146;  i.  c.  6  Am.  Eep.  664.  Minn.  215;  s.  c.  50  N.  W.  Eep.  1036. 
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corporators,  establishing  their  rights;  and  they  stand  in  a 
sense  as  a  contract  between  the  corporation  and  its  members 
or  stockholders,  which  neither  is  at  liberty  to  violate.  It  fol- 
lows that  this  fundamental  compact  cannot  be  violated  by 
by-laws  or  resolutions  adopted  by  the  stockholders;  since  the 
authority  to  pass  by-laws  is  an  authority  to  pass  such  only  as 
are  consistent  with  the  articles  of  incorporation.* 

§  5992,  Distinction  between  Tortious  and  Contractual 
Liability  for  Ultra  Vires  Acts. — A  distinction  is  taken  be- 
tween the  liability  of  corporations  for  tortious  acts  which  are 
done,  and  contracts  which  are  made,  in  excess  of  their  granted 
powers.  In  the  former  case,  they  are  held  liable  in  actions 
for  damages;  in  the  latter  case,  they  are  not  always  held 
liable  for  a  breach  of  contract.^  It  may  be  observed  that  this 
distinction  holds  with  reference  to  persons  who  are  under 
disability  to  make  contracts.  Thus,  an  infant  is  not  bound 
by  his  contracts,  but  he  is  answerable  in  damages  for  his 
torts.  Neither  is  a  married  woman  answerable  at  common  law 
for  any  contract  which  she  may  attempt  to  make,  nor,  gener- 
ally, for  any  fraud  which  may  spring  out  of  any  such  attempted 
contract;  but  she  is  answerable  in  an  action  at  law  for  a  tort 
simpliciter,  in  like  manner  as  if  she  were  sole,  her  husband, 
in  most  cases,  standing  liable  with  her.  An  infant,  when 
sued  upon  a  contract,  may  plead  his  infancy;  and  a  married 
woman,  when  so  sued  at  law,  may  plead  her  coverture;  just  as 
a  corporation,  when  so  sued,  may  plead  its  want  of  power  to 
make  the  contract.  In  another  respect  the  question  of  the 
liability  of  corporations  upon  contracts  which  the  law  does 
not  authorize  them  to  make  and  which  are  wholly  beyond 
the  scope  of  their  powers,  and  their  liability  for  torts,  rest 
upon  a  totally  different  principle,  and  the  same  principle  is 
applicable  to  the  question  in  respect  of  persons  under  dis- 
ability, whether  natural  or  artificial.  "  The  party  dealing 
with  the  corporation  is  under  no  obligation  to  enter  into  the 

'  Bergman  v.  St.  Paul  Mut.  Building  Asso.,  29  Minn.  275 ;  «.  c.  13  N.  W. 
Eep.  120.  '  Alexander  v.  Eelfe,  74  Mo.  495. 
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contract.  No  force,  or  restraint,  or  fraud  is  practiced  on  him. 
The  powers  of  these  corporations  are  matters  of  pubhc  law, 
open  to  his  examination,  and  he  may  and  must  judge  for 
himself  as  to  the  power  of  the  corporation  to  bind  itself  by  the 
proposed  agreement." '  But,  although  the  person  upon  whom 
a  tort  is  committed  by  a  corporation,  acting  through  its  agents, 
may  come  into  relations  with  it  under  a  contract,  —  as  where 
a  passenger  purchases  a  railway  ticket  and  takes  passage  in 
the  carriage  of  a  corporation,  —  yet  he  does  not  voluntarily 
consent  to  the  doing  of  the  act  of  which  the  tort  consists. 
The  ultra  vires  contract  takes  place  with  his  consent,  and  the 
law  holds  him  blamable  if  he  does  not  discover  that  it  is 
ultra  vires  before  he  enters  into  it;  but  the  ultra  vires  tort  does 
not  take  place  with  his  consent,  and  the  law  does  not  hold 
him  blamable  for  not  anticipating  it  and  intercepting  it. 

§  5993.  Torts  Committed  in  the  Prosecution  of  an  Ultra 
Vires  Business.  —  It  has  been  held  that  the  defense  of  ultra 
vires  cannot  be  successfully  interposed  by  the  corporation, 
where  the  action  brought  against  it  is  an  action  ex  delicto,  to 
recover  damages  for  a  tort  committed  by  it  in  the  performance 
of  an  act  not  authorized  by  its  charter,  — as  where  a  railway 
and  banking  company,  having  no  authority  to  run  a  steamboat, 
nevertheless  engages  in  such  business,  and  while  so  engaged 
an  injury  happens  to  a  passenger  on  the  boat;^  or,  where  two 
railway  companies  have  illegally  united  their  lines,  and,  thus 
running  together,  have  entered  into  a  contract  for  the  carriage 
of  a  passenger,  and  he  has  been  hurt  while  being  so  carried.' 

'  Reasoning  of  Mr.  Justice  Miller  through  the  carelessness  of  others.  It 

in  Salt  Lake  City  v.  Hollister,  118  has  the  same  legal  foundation  as  that 

U.  S.  256,  263.  of  one  who  has  been  injured  by  the 

2  Central  E.  &c.  Co.  v.  Smith,  76  negligent  driving  of  some  person  upon 

Ala.  572 ;  s.  c.  52  Am.  Rep.  353.  the  public  highway,  or  who  has  been 

*  Bissell  V.  Michigan  Southern  E.  run  over  by  a  train  of  cars  when  cross- 
Co.,  22  N.  Y.  258.  In  these  cases  it  ing  the  railroad  track.  The  duty  to 
was  said:  "The  plaintiff's  claim,  observe  care  in  these  cases  arises,  not 
however,  rests  not  upon  his  contract,  upon  any  contract,  but  from  the  ob- 
but  upon  the  right  which  every  man  ligation  which  rests  upon  all  persons, 
has  to'  be  protected  from  injury  whether  natural  or  artificial,  so  to  con- 
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This  principle  has  been  applied  in  a  case  where  the  plaintiff 
was  injured  by  the  negligent  management  of  a  street  horse- 
car  in  the  use  of  a  steam  railway  company,  so  as  to  avoid  the 
defense  that  the  corporation  had  no  franchise  to  operate  a 
street  railway; '  and  also  in  a  case  where  a  company,  chartered 
to  operate  a  railway  between  two  points,  ran  a  sleigh  to  carry 
passengers  beyond  one  of  its  terminal  points.^ 

§  6994.  Constitutional    Prohibition     against    Ultra    Vires 

Acts. — The  constitutions  of  many  of  the  States  contain  ex- 
press prohibitions  against  ultra  vires  acts  by  corporations. 
Some  of  these  will  be  quoted:  —  "No  corporation  shall  en- 
gage in  any  business  other  than  that  expressly  authorized  in 
its  charter.'"  "No  corporation  shall  engage  in  any  business 
other  than  that  expressly  authorized  in  its  charter,  or  the  law 
under  which  it  may  have  been  or  may  hereafter  be  organized; 
nor  shall  it  hold  for  a  longer  period  than  five  years  any  real 
estate,  except  such  as  may  be  necessary  for  carrying  on  its 
business."*  "No  corporation  shall  hold  any  real  estate  here- 
after acquired  for  a  longer  period  than  ten  years,  except  such 
real  estate  as  shall  be  actually  occupied  by  such  corporation 
in  the  exercise  of  its  franchises.'"  "No  corporation  shall 
engage  in  business,  other  than  that  expressly  authorized  in 
its  charter  or  the  law  under  which  it  may  have  been  or  here- 
after may  be  organized;  nor  shall  it  hold  any  real  estate  for  any 
period  longer  than  six  years,  except  such  as  may  be  necessary 
and  proper  for  carrying  on  its  legitimate  business." °     "No 

duct  themselves  as  not,  through  their  men  to  convey  persons  to  and  from  its 

negligence,  to  inflict  injury  upon  oth-  fair  grounds,  is  not  liable  to  a  passen- 

ers."     Selden,  J.,  in  Bissell  v.  Michi-  ger  injured  through  the  negligence  of 

gan  Southern  R.  Co.,  supra;  quoted  a  hackman  so  employed,  because  it  is 

with  approval  in  Central  B.  &c.  Co.  beyond  its  power  to  enter  upon  such 

V.  Smith,  supra.  business.    Bathe  v.  Decatur  County 

'  New  York  &c.  E.  Co.  v.  Haring,  Agric.  Soc,  73  Iowa,  11;  «.  c.  5  Am. 

47  N.  J.  L.  137 ;  s.  c.  54  Am.  Rep.  123.  St.  Eep.  651 ;  34  N.  W.  Rep.  484. 

»  Buffett  V.  Troy  &c.   R.  Co.,   40  '  Ala.  Const.  1875,  art.  13,  §  5. 

N.  Y.  168.    Out  of   line  with  these  i  Oal.   State  Const.  1879,  art.  12, 

holdings,  and  with  sound  principle,  is  §  9. 

a  decision  to  the  effect  that  an  agri-  *  Mich.  Const.  1850,  art.  15,  §  12. 

cultural  society  which  employs  hack-  '  Mo.  Const.  1875,  art.  12,  §  7. 
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corporation  shall  engage  in  any  business  other  than  that  ex- 
pressly authorized  in  its  charter,  nor  shall  it  take  or  hold  any 
real  estate  except  such  as  may  be  necessary  and  proper  for  its 
legitimate  business."  ^ 

§  5995.  Obligations  Imposed  in  Favor  of  Third  Parties 
Ijy  the  Charter.  —  The  charter  of  a  corporation  constitutes  the 
law  of  its  existence,  and  the  burdens,  duties,  obligations,  and 
liabilities  which  it  imposes  are  an  inseparable  part  of  its 
being.  If,  therefore,  a  number  of  co-adventurers  accept  a 
corporate  charter  from  the  legislature,  which  binds  them  to 
assume  certain  obligations  in  favor  of  third  parties,  an  action 
can  be  maintained  by  such  parties  to  enforce  the  obligations, 
irrespective  of  any  other  consideration  than  the  force  of  the 
statute  and  their  acceptance  of  it.* 

§  5996.  Assuming'  Power  by  Claiming  It  in  Articles  of 
Association.  —  A  corporation,  formed  under  a  general  statute, 
cannot  assume  any  larger  powers  than  the  statute  confers,  by 
merely  declaring  in  its  articles  of  association  that  it  possesses 
them.^  On  the  other  hand,  it  may  assume,  in  its  articles, 
more  restrictive  powers  than  it  might  have  assumed  under  the 
statute.  It  follows  that  its  charter  does  not  consist  of  its  arti- 
cles alone,  but  of  its  articles  when  read  in  connection  with 
the  enabling  statute,  which  enters  into  and  forms  a  part  of  its 
charter.* 

§  5997.  Power  Exercised  by  Majority  of  Stockholders.  — 

While  the  management  of  the  business  of  private  corpora- 
tions is  generally  committed  to  a  board  of  directors,  yet  the 
principle  has  been  recognized  that  ^majority  of  the  stockholders 
may,  at  a  stockholders'  meeting,  authorize  a  course  of  conduct 
affecting  the  corporation,  so   as  to  charge   the   corporation 

'  Penn.  Const.  1873,  art.  16,  §  6. 

»  Welsh  V.  First  Division  &c.  E.  *  People  v.  Chicago  Gas  Trust  Co., 

Co.,  25  Minn.  314.  130  111.  268;   s.  c.  17  Am.   St.   Rep. 

"  Oregon  Rail.  &  Nav.  Co.  v.  Ore-  319;  22  N.  E.  Rep.  798;  8  L.  R.  A. 

gonian  R.  Co.,  130  TJ.  S.  1;   ante,  497. 
§§  229,  5991. 

4652 


DOCTRINE  OP  ULTRA  VIRES.     [6  Thomp.  Corp.  §  5998. 

with  liability  for  expenses  thereby  incurred.  They  may,  for 
instance,  pass  a  resolution  appointing  a  committee  of  their 
number  to  investigate  the  accounts  of  the  company,  and  the 
committee  has  implied  authority  to  employ  expert  assistance, 
and  to  charge  the  company  with  the  reasonable  value  of  such 
service.^ 

§  5998.  Contracts  by  Which  Corporations  Ahnegate  their 
Public  Duties.  —  It  is  settled  law,  of  which  we  have  already 
had  occasion  to  note  illustrations,^  that  where  franchises  are 
conferred  upon  corporations  in  consideration  of  the  perform- 
ance by  them  of  certain  public  duties,  they  cannot  transfer 
those  duties  to  other  corporations,  or  to  individuals,  without 
the  consent  of  the  legislature;  and  hence  that  any  lease,^  mort- 
gage* sale,^  or  any  other  contract  by  which  they  attempt  so 
to  do,  is  ultra  vires  and  void.*  In  such  a  case,  a  continuing 
duty  rests  upon  both  parties  to  the  contract  to  disaffirm  it  at 
the  earliest  moment,  upon  doing  justice  to  the  other  party, 
which  duty  is  not  diminished  by  the  lapse  of  years;'  and 
while  the  courts  will  not  aid  either  party  to  it  to  undo  it,  so 
far  as  it  has  been  executed  between  them,'  yet  they  will  do 
nothing  to  aid  in  its  enforcement;  and  neither  party  will  be 
allowed  to  sustain  an  action  against  the  other  upon  it,  so  far 
as  it  remains  unexecuted.  Thus,  if  it  consists  of  an  unlaw- 
ful lease,  it  may  be  disaffirmed  by  tlie  lessee  after  the  lapse  of 
sixteen  years,  and  the  lessor  cannot  maintain  an  action  of 

»  Star  Line  v.  Van  VUet,  43  Micb.  Co.,  118  U.  S.  290;  New  York  &c.  E. 

364.  Co.  V.  Winans,  17  How.  (U.  S. )  30, 39 ; 

*  Ante,  §§  5356,  5357,  5881,  et  seq.  Oregon  Eail.  &  Nav.  Oo.  v.  Oregonian 

»  Atae,  §  5880.  E.  Co.,  130  TJ.  S.  1;  Eailroad  Co.  v. 

«Pos<,  §6137.  Lockwood,    17    WaU.    (U.    S.)    357; 

'  Ante,  §  5355.  Liverpool  &c.  Steam  Oo.  v.  Piienix 

'Central    Transportation   Oo.    v.  Ins.  Co.,  129  U.  S.  397;  St.  Louis  &c. 

Pullman's  Palace  Oar  Oo.,  139  IT.  S.  24,  E.  Oo.  ■;;.  Terra  Haute  &c.  R.  Co.,  145 

51 ;  Chicago  Gaslight  Oo.  v.  People's  U.  S.  393. 

Gaslight  Co.,  121  111.  530 ;  s.  c.  2  Am.  '  Thomas  v.  Eailroad  Co.,  101 U.  S. 

St.   Eep.   124;    Pickard    v.  Pullman  71,  86;  Pennsylvania   E.  Oo.  v.  St. 

Southern  Car  Oo.,117  U.S.  34;  Thomas  Louis  &c.  B.  Co.,  118  U.  S.  290,  317. 

V.  Eailroad  Co.,  101  U.  S.  71 ;  Penn-  «  Pennsylvania  B.  Co.  v.  St.  Louis 

eylvania  E.  Co.  v.  St.  Louis  &c.  E.  &c.  B.  Co.,  118  U.  S.  290. 
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covenant  against  the  lessee  to  recover  installments  of  rent 
accrning  after  the  disaffirmance.^  It  follows  that  where  the 
charter  of  a  corporation  has  clothed  it  with  the  franchise  and 
devolved  upon  it  the  duty  of  using  the  streets  of  a  city  for 
the  conveyance  of  illuminating  gas  to  its  inhabitants,  a  con- 
tract made  by  this  company  with  another  company  by  which 
it  disables  itself  for  a  term  of  years,  e.  g.,  for  one  hundred 
years,  from  performing  this  duty,  will  be  regarded  as  ultra 
vires,  and  hence  will  not  be  enforced  in  equity.^  But  in  so  far 
as  the  charter  confers  upon  the  corporation  a  mere  privilege 
to  be  exercised  for  its  own  benefit,  this  it  may,  of  course, 
release  to  another;  and  whether  the  charter  is  to  be  regarded 
as  conferring  a  privilege  or  imposing  a  public  duty  is,  of 
course,  a  question  of  interpretation.'  But,  on  the  other  hand, 
a  court  of  equity  will  not  aid  either  party  by  setting  aside 
and  canceling  the  unlawful  contract;  but,  in  pursuance  of 
the  maxim  in  pari  delicto  potior  est  conditio  defendentis,  will 
leave  them  where  they  have  placed  themselves,  subject  to  the 
right  of  either  party  to  defend,  in  a  court  of  law,  any  action 
brought  to  compel  him  further  to  execute  the  contract  on  his 
part,  on  the  ground  of  its  illegality.* 

§  5999.  Rigrht    to  Disaffirm   after    Part    Performance.  — 

There  are  decisions  which  uphold  the  right  of  the  corporation 
to  disaffirm  an  ultra  vires  contract  after  it  has  been  partly  exe- 
cuted; ^  but  other  courts  find  an  estoppel  in  a  part  performance 
by  the   other  party  to  the  contract."     A  comparison  of  the 

'  Central    Transportation    Co.    v.  Pennsylvania  E.  Co.  v.  St.  Louis  &c. 

Pullman's  Palace  Oar  Co.,  129  IT.  S.  E.  Co.,  118  U.  S.  290;  Pittsburgh  &c. 

24.  E.  Co.  V.  Keokuk  &c.  Bridge  Co.,  131 

'  Chicago  Gaslight  Co.  v.  People's  TJ.  S.  371,  389;  Bowman  Dairy  Co.  v. 

Gaslight  Co.,  121  III.  530;  *.  c.  2  Am.  Mooney,  41  Mo.  Api.-.  665;   Central 

St.  Eep.  124.  Transportation  Co.  ti.  Pullman's  Pal- 

'  Ibid.  ace  Car  Co.,  139  U.  S.  24. 

♦  St.  Louis  &c.  E.  Co.  V.  Terre  •  Macon  &c.  E.  Co.  v.  Georgia  E. 
Haute  &c.  E.  Co.,  145  U.  S.  393.  Co.,  63  Ga.   103.    The  reasoning  of 

*  Oregon  Eail.  &  Nav.  Co.  v.  Ore-  some  of  the  cases  cited  in  the  preced- 
gonian  E.  Co.,  130  U.  S.  1;  Mallory  ing  sections  is  to  the  effect  that  a  per- 
V.  Hanaur  Oil  Works,  86  Tenn.  598;  formance,  in  whole  or  in  part,  by  one 
Thomas?;. Eailroad  Co.,  101  U.  S.  71;  of  the  parties  to  such  contract,  will 
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decisions  with  reference  to  what  the  courts  hold,  and  without 
special  reference  to  what  the  judges  say  in  their  opinions, 
will  probably  reconcile  them  upon  this  principle:  that  where, 
as  in  the  case  of  strictly  private  corporations,  such  as  mining, 
manufacturing,  insurance,  and  commercial  companies,  no 
question  of  public  policy  is  involved,  but  the  question  is 
merely  one  concerning  the  rights  of  stockholders  and  cred- 
itors not  to  have  the  corporate  funds  dissipated  by  ultra  vires 
engagements,  —  then  there  will  be  no  right  of  rescission  after 
a  part  performance  by  one  of  the  parties;  but  that,  in  the  case 
of  any  species  of  corporation,  whether  public  or  private  in  its 
nature  and  objects,  where  a  principle  of  public  policy  is 
involved,  and  where  a  continued  execution  of  the  contract 
involves  a  continued  violation  of  law,  —  then  there  will  al- 
ways be  a  right  of  rescission  by  either  party  to  the  contract, 
upon  a  restoration  of  what  he  has  obtained  under  it.  In  such 
a  case,  as  every  successive  act  of  either  party  in  the  execution 
of  the  contract  involves  a  fresh  violation  of  law,  there  rests 
upon  either  party  a  continuing  duty  of  rescission,  which  duty 
is  not  diminished  by  lapse  of  time.  If  this  were  not  so,  any 
act  performed  in  executing  such  a  contract  would  make  all 
its  parts  valid,  and  the  more  that  is  done  under  a  contract 
forbidden  by  law,  the  stronger  would  be  the  claim  to  its  en- 
forcement in  the  courts.* 


estop  the  other  fr'im  rescinding  it  on  mortgage  to  indemnify  company  A. 

the  ground  of  ultra  vires.    If  the  doc-  for  its  obligation  of  guaranty,  and  the 

trine  put  forward  by  the   Supreme  contract  of  guaranty  had  been  partly 

Court  of  ladiana  is  true,  that  where  performed  by  company  A.     Here,  it 

one  party  has  changed  his  position  to  was  held,  on  the  plainest  principles 

his  disadvantage  on  the  faith  of  the  of  justice,  that  company  B.  could  not 

ultra  vires  contract,  the  other  party  avoid  the  mortgage  under  the  plea  of 

cannot  re?cind  it  {post,  §  6017),  then  wferos  wes,  at  least  to  the  extent  of  the 

a  part  performance  by  one  is  just  as  actual  payments  made  by  company 

good  as  a  complete  performance,  for  A.  under  its  contract  of  guaranty, 
the  purpose   of  raising  an  estoppel.  '  Thomas  v.  Railroad  Co.,  101  IT.  S. 

In  this  case  one  railroad  company,  71,  85.    The  author  has  adopted  the 

which  we  will  call  company  A.,  had  last  statement    from    a   remarkable 

guaranteed  the  bonds  of  another  such  passage  in  the  opinion  in  this  case 

company,  which  we  will  call  company  written  by  Mr.  Justice  Miller,  which 

B.,  and  company  B.  had  executed  a  is  repeated  by  the  court  in  Pennsyl- 
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§  6000.  Especially  in  the  Case  of  Contracts  Transferring: 
Public  Duties. —  To  illustrate  this,  let  us  recur  to  the  prin- 
ciple* that  where  a  corporation  is  created  by  the  legislature 
to  build  and  operate  a  railroad  or  to  perform  a  like  public 
service,  in  consideration  of  the  grant  of  its  franchises,  it  can- 
not, by  a  sale,  lease,  mortgage,  or  otherwise,  exonerate  itself 
from  that  public  obligation  and  pass  it  over  to  another  corpora- 
"  tion  or  person;  but  in  such  a  case  it  will  continue  liable,  even 
to  third  persons,  for  torts  committed  by  its  grantee,  lessee,  or 
licensee  in  the  operation  of  its  railroad,  and  otherwise  for 
failure  to  perform  the  public  duties  which  it  has  attempted  to 
transfer.  Such  being  the  case,  the  lease  by  a  railroad  com- 
pany of  its  railroad  to  another  company,  without  the  sanction 
of  the  legislature,  and  the  operation  of  the  railroad  under 
such  a  lease  by  the  lessee  company,  is  regarded  as  a  continuing 
violation  of  law;  and  it  seems  that  such  a  contract  is  divisible 
and  apportionable,  in  such  a  sense  that  either  party  can  with- 
draw from  it  at  pleasure,  upon  the  condition,  of  course,  of 
doing  justice  to  the  other  party.  In  such  a  case,  where  a 
corporation  had  demised  its  road,  privileges,  and  franchises 
for  ninety-six  years,  to  another  corporation,  which  had  en- 
tered into  possession  and  paid  rent  for  the  period  of  three 
years,  this  part  performance  did  not  estop  the  lessee  from  re- 
fusing to  pay  further  rent,  and  from  defending  an  action  upon 
its  covenant  to  pay  rent,  on  the  ground  of  the  want  of  power 
of  the  lessor  corporation  thus  to  demise  its  property  and 
franchises.* 

vania  R.  Co.  v.  St.  Louis  &c.  R.  Co.,  371,  389.    To   the   same  effect,  see 

118  U.  S.  290,  317.    And  see  Central  Thomas  v.  Railroad  Co.,  101  U.  S. 

Transportation  Co.  v.  Pullman's  Pal-  71 ;    Pennsylvania     R.    Co.    v.    St. 

ace  Car  Co.,  139  U.  S.  24,  where  the  Louis  &c.  R.  Co.,  118  U.  S.  290,  317. 

subject  is  exhaustively  considered  by  So,   where  a  corporation  had    been 

Mr.  Justice  Gray.  formed  under    the  general  laws    of 

^  Ante,    §§5355,5356,   5357,  5880;  Pennsylvania  for  the  "  transportation 

post,  §  6137.  of  passengers  in  railroad  cars  con- 

'  Oregon  Rail.  &  Nav.  Co.  v.  Ore-  structed  and  owned  by  it  under  cer- 

gonian  R.  Co.,  130  U.  S.  1 ;  reversing  tain  patents,"   and    its  charter  had 

8.  c.  22  Fed.  Rep.  245 ;  and  23  Ped.  been  renewed  for  ninety-nine   years 

Rep.   232 ;    Pittsburgh  &c.  R.    Co.  by  a  special  act  of  the  legislature,  au- 

V.  Keokuk  &c.  Bridge  Co.,  131  U.  S.  thprizingit  to  double  its  capital  stock, 
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§  6001.  Or  Those  Otherwise  Opposed  to  Public  Policy.  — 

So,  we  have  seen  that,  according  to  most  judicial  opinion,  a 
corporation  has  no  implied  power  to  enter  into  a  partnership 
with  another  corporation,  or  with  a  natural  person.*  If  two 
merely  private  manufacturing,  mining,  or  trading  corpora- 
tions were  to  enter  into  such  a  partnership  for  some  purpose 
of  convenience,  it  may  be  doubted  whether  a  court  would 
allow  either  party  to  escape  the  obligations  assumed,  after 
there  had  been  a  part  execution  of  the  arrangement.''  But  where 
several  such  corporations  unite  their  funds  and  properties 
under  an  arrangement  called  a  "  trust,"  the  object  of  which  is 


and  "  to  enter  into  contracts  with  cor- 
porations o£  this  or  any  other  State 
for  the  leasing  or  hiring  and  transfer 
to  them,  or  any  of  them,  of  its  rail- 
way cars  and  other  personal  prop- 
erty," and  it  immediately  entered  into 
an  indenture  with  the  Pullman  Palace 
Car  Company,  created  under  the  laws 
of  Illinois  and  engaged  in  the  same 
business,  by  which  it  undertook  to 
transfer  to  the  latter  company  all  its 
cars,  all  its  contracts  with  railroad 
companies  for  the  running  of  its 
sleeping-cars  over  their  roads,  all  the 
patent  rights  owned  by  it  under 
which  it  constructed  such  cars,  and 
all  other  personal  property,  moneys, 
credits,  and  rights  of  action,  for  the 
term  of  ninety-nine  years,  except  so 
far  as  the  contracts  and  patents  should 
expire  sooner;  and  covenanted  not 
"  to  engage  in  the  business  of  manu- 
facturing, using,  or  hiring  sleeping- 
cars"  while  the  indenture  should 
remain  in  force ;  and  the  lessee  cor- 
poration covenanted  on  its  part  to  pay 
all  the  existing  debts  of  the  lessor,  and 
to  pay  to  the  lessor  annually  the  sum 
of  $264,000,  as  rent,  in  quarterly  in- 
stallments, during  the  entire  term  of 
ninety-nine  years,  unless  the  inden- 
ture should  be  sooner  terminated  as 
therein  provided ;  and  the  lease  con- 


tinued in  force  for  sixteen  years,  dur- 
ing which  time  the  lessee  corporation 
remained  in  possession  under  it,  pay- 
ing rent  to  the  lessor  corporation; 
after  which  time,  having  —  as  may  be 
read  between  the  lines  of  the  state- 
ment of  facts  —  succeeded  in  totally 
destroying  the  competition  of  the 
lessor  company  and  rendering  it 
utterly  incapable  of  subsequently 
competing  with  it,  by  occupying 
totally  its  field  of  operations, — re- 
pudiated the  contract  and  refused  the 
further  payment  of  rent;  and  the 
lessor  corporation,  having  brought  an 
action  of  covenant  to  recover  install- 
ments of  rent  which  had  accrued 
under  the  contract  subsequent  to  the 
repudiation,  was  denied  the  right  of 
recovery  on  the  ground  that  the  con- 
tract was  ultra  vires;  that  it  was  a  con- 
tract by  a  corporation  to  cast  oft  its 
public  duties  entirely,  without  the 
consent  of  the  legislature,  and  to  de- 
volve them  upon  a  foreign  corpora- 
tion, and  was  also  a  contract  tending 
to  create  a  monopoly  and  in  restraint 
of  trade.  Central  Transportation  Co. 
V.  Pullman's  Palace  Car  Co.,  139 
U.  S.  24. 

1  Ante,  §  5838. 

"  Post,  §^  6024,  6026,  6026. 


292 
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to  prevent  competition,  and  to  monopolize  and  engross  an  article 
of  commerce,  then  the  scheme  is  denounced  by  a  sound  public 
policy,  and  a  court  of  justice  will  uphold  any  member  of  such 
a  partnership  in  withdrawing  from  it  at  any  time.^ 

§  6002.  Or  Which  Otherwise  Involve  a  Continuing  Viola- 
tion of  liaw.  —  From  these  decisions  we  may  safely  collect 
the  principle  that  there  is  always  a  right  of  rescission  where 
a  continuing  performance  involves  a  continuing  violation  of 
law.  This  principle  has  indeed  been  extended  by  some  courts 
to  cases  where  no  question  of  public  policy  can  be  supposed 
to  have  been  involved,  but  where  the  question  was  merely  the 
right  of  a  private  corporation  to  withdraw,  upon  restoring  the 
consideration  to  the  other  party,  from  a  contract  entered  into 
in  excess  of  its  powers.* 


*  Mallory  v.  Hanaur  Oil  Works,  86 
Tenn.  598.  To  the  contrary,  see  St. 
Louis  &c.  R.  Oo.  V.  Terre  Haute  &c. 
E.  Co.,  145  U.  S.  393. 

'  Thus,  an  incorporated  religious 
society  undertook  to  get  up  a  steam- 
boat excursion,  with  the  view  of  rais- 
ing, by  the  sale  of  tickets,  funds  to  dis- 
charge a  debt  incurred  in  the  build- 
ing of  their  church  edifice.  Their 
charter  conferred  no  authority  upon 
them,  express  or  implied,  to  engage 
in  such  a  business  for  the  purpose  of 
raising  money  to  carry  out  the  pur- 
poses of  their  incorporation.  The 
owner  of  the  steamboat  having  re- 
fused to  carry  out  the  contract,  it  was 
held  that  the  church  society  could 
not  maintain  an  action  for  damages, 
though  they  might  maintain  an  ac- 
tion to  recover  the  amount  paid  as 
hire  for  the  vessel,  with  interest  upon 
it.  Harriman  v.  First  Bryan  Baptist 
Church,  63  Ga.  186;  ».  c.  36  Am. 
Eep.  117.  In  another  case  a  cor- 
poration had  been  organized,  under 
the  general  statute  of  Missouri  pro- 
viding for  the  organization  of  manu- 
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facturing  and  business  corporations 
(Eev.  Stat.  Mo.  1889,  ch.  42,  art.  8), 
for  the  purpose,  as  set  forth  in  its 
articles  of  association,  of  buying  and 
selling  dairy  products,  especially  milk, 
butter,  cheese,  and  ice-cream,  —  and 
it  had  entered  into  a  contract  with  an 
individual,  by  which  he  bound  him- 
self, at  a  stated  weekly  compensation, 
for  an  undetermined  period,  to  drive 
an  oyster  wagon  for  it,  for  the  sale  and 
distribution  of  its  oysters,  and  at  no 
time  while  in  their  employ,  or  within 
two  years  after  leaving  their  service, 
to  sell  oysters  for  himself,  or  for  any 
other  person  or  company  to  its  cus- 
tomers, or  to  interfere  with,  or  to 
enter  into  competition  with  its  busi- 
ness in  any  way,  directly  or  indirectly, 
etc.,  —  the  contract  as  to  the  term  of 
service  to  be  terminated  by  either 
party  giving  thirty  days'  notice.  The 
person  thus  employed  entered  the 
service  of  the  corporation,  worked  for 
it  two  days,  earned  six  dollars,  col- 
lected two  dollars  from  the  corpora- 
tion, and  then  quit  work  without  any 
assigned  cause  or  excuse,  and  com- 


DOCTRINE  OF  ULTRA  VIRES.     [5  Thomp.  Corp.  §  6004. 

§  6003.  Right  of  Disaflarmance  Predicated  upon  doing 
Justice  to  the  Other  Party.  —  It  must  be  constantly  kept  in 
mind  that  this  right  of  withdrawal  or  rescission,  at  least  in 
every  case  where  a  court  of  equity  obtains  jurisdiction  to  deal 
with  it,  is  predicated  upon  an  obligation  upon  the  rescinding 
party  to  restore  what  he  has  received  under  the  ultra  vires  con- 
tract, and  to  put  the  other  party  in  statu  quo,  as  nearly  as 
may  be.  Where  such  a  contract  has  been  executed,  in  whole 
or  in  part,  neither  party  will  be  permitted  in  equity  to  re- 
scind it  of  his  own  mere  motion,  and  to  recover,  without 
process  of  law,  and  by  force,  the  consideration  paid  or  the 
property  acquired  under  it;  and  equity  will  interfere  by  an 
injunction  to  prevent  this.  Thus,  if  a  railroad  company,  hav- 
ing a  franchise  to  operate  a  line  of  telegraph,  has  assumed  to 
sell  such  franchise  to  a  telegraph  company,  and  has  received 
a  large  consideration  therefor,  if  it  attempts  to  disaffirm  the 
contract  and  to  seize  the  telegraph  line  by  mere  force,  equity 
will  restrain  it  by  an  injunction  until  an  accounting  and  set- 
tlement can  be  had  between  it  and  the  telegraph  company.* 

§  6004.  Kig-ht  of  the  Other  Party  to  Recover  What  He  has 
IJost  after  Disaffirmance.  —  If  the  contract  of  a  corporation  is 
ultra  vires,  but  not  immoral  or  otherwise  malum  in  se,  and  either 
party  disaffirms  it  on  the  ground  that  it  is  ultra  vires,  and  re- 
fuses further  execution  of  it,  then,  while  the  other  party  cannot 
sue  to  recover  damages  or  compensation  in  respect  of  the  unex- 

menced  to  Bell  oysters  on  his  own  that  all  powers  not  granted  to  a  cor- 

account  to  the  customers  of  the  cor-  poration    in    express   terms,    or    by 

poration.    The  corporation  brought  a  reasonable  implication,  are  forbidden 

suit  in  equity  for  an  injunction  to  to  it  by  the  principles  of  the  common 

restrain  him  from  violating  the  con-  law,  and  that  a  court  of  justice  will 

tract.    It  was  held  that,  as  the  con-  not  make  itself  an  active  agent  in 

tract  was  to  engage   in    a  business  aiding  a  corporation  to  do  that  which 

outside  the  scope  of  the  business  for  the  law  forbids,  —  in  other  words,  in 

which  the  corporation  had  been  or-  assisting  it  to  execute  an  unexecuted 

ganized,   as  stated  in  its  articles  of  contract  which  is  unlawful  in  its  very 

association,  a  court  would  not  aid  the  nature.    To  the  same  effect,  see  Case 

corporation  in  executing  it.    Bowman  v.  Kelly,  133  U.  S.  21,  28. 
Dairy  Co.  v.  Mooney,  41  Mo.  App.  665.  '  American  Union  Tel.  Co.  v.  TJnion 

The  court  proceeded  on  the  ground  Pac.  R.  Co.,  1  McCrary  (U.  S.),  188. 
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ecuted  portion  of  the  contract/  yet  the  law  will  afford  him  reme- 
dies for  procuring  from  the  other  party  a  restoration  of  what 
he  has  lost  under  it.  The  governing  principle  is  that  where 
money  has  been  paid  or  property  transferred  to  a  corporation 
under  a  contract  which  is  not  malum  in  se  but  which  is 
merely  malum  prohibitum,  the  party  receiving  may  be  made  to 
refund,  to  the  party  from  whom  it  has  received,  the  value  of 
that  which  it  has  actually  received,^  and  to  this  end  he  may 
maintain  against  the  corporation  the  equitable  common-law 
action  for  mowei/  had  and  received,^  or  a  suit  in  equity  to  compel 
an  accounting  and  restitution  of  what  the  corporation  has  re- 
ceived through  the  transaction;*  and  he  may  be  protected  by 
an  injunction  until  there  has  been  such  an  accounting  and 
restitution.* 


1  Thomas  v.  Eailroad  Co.,  101 
V.S.  71;  post,  §6006. 

»  Parkersburg  v.  Brown,  106  TJ.  S. 
487,  503;  White  v.  Franklin  Bank,  22 
Pick.  (Mass.)  181 ;  Morville  ti.  Ameri- 
can Tract  Soc,  123  Mass.  129 ;  s.  c.  25 
Am.  Eep.  40 ;  Davis  v.  Old  Colony  R. 
Co.,  181  Mass.  258,  275;  s.  c.  41  Am. 
Eep.  221. 

»  Louisiana  v.  Wood,  102  U.  S.  294 ; 
Manville  v.  Belden  Min.  Co.,  17  Fed. 
Eep.  725 ;  Paul  v.  Kenosha,  22  Wis. 
266 ;  s.  c.  94  Am.  Dec.  598 ;  ante,  §§  5983, 
5984. 

*  New  Castle  Northern  E.  Co.  v. 
Simpson,  23  Fed.  Eep.  214;  Moore  v. 
Swanton  Tanning  Co.,  60  Vt.  459; 
s.  c.  15  Atl.  Eep.  114. 

^  Ante,  §  6003.  So,  where  a  court  of 
the  United  States,  sitting  in  equity,  set 
aside,  as  ultra  vires,  a  railway  construc- 
tion contract,  it  did  so  on  the  prin- 
ciple of  compelling  the  corporation 
to  account  for  what  it  had  received 
in  partial  performance,  not  on  the 
basis  ''f  a  bare  reimbursement,  but 
of  a  fair  compensation,  such  as  any 
other  railroad  contractor  would  re- 
ceive under  a  similar  contract,  if  it 
were  within  the  power  of  the  corpora- 
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tion,  to  which  it  was  held  that  inter- 
est should  be  added.  New  Castle 
Northern  E.  Co.  ti.  Simpson,  23  Fed. 
Eep.  214.  There  is  a  dictum  by  Mr. 
Justice  Gray  that,  "according  to  many 
recent  opinions  of  this  court,  a  contract 
made  by  a  corporation,  which  is  un- 
lawful and  void  because  beyond  the 
scope  of  its  corporate  powers,  does 
not,  by  being  carried  into  execution, 
become  lawful  and  valid,  but  the 
proper  remedy  of  the  party  aggrieved 
is  by  disaffirming  the  contract,  and 
suing  to  recover,  as  a  quantum  meruit, 
the  value  of  what  the  defendant  has 
actually  received  the  benefit  of." 
Pittsburgh  &c.  E.  Co.i;.  Keokuk  &c. 
Bridge  Co.,  131  IT.  S.  371,  389.  The 
cases  cited  by  the  learned  justice  are 
are  those  examined  in  subsequent 
portions  of  this  section.  In  an  earlier 
case  it  was  said,  speaking  with  refer- 
ence to  the  liability  of  a  municipal 
corporation  to  be  compelled  to  make 
restitution  of  money  which  it  had  ac- 
quired through  the  issue  of  bonds 
which  were  void :  "  The  obligation  to 
do  justice  rests  upon  all  persons,  nat- 
ural and  artificial,  and  if  a  county  ob- 
tains the  money  or  property  of  others 
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§  6005.  Illustration  in  the  Case  of  Invalid  Municipal 
Bonds.  —  Thus,  if  a  mimicipal  corporation  puts  upon  the  markets 
of  the  world,  bonds  which  are  void  and  not  enforceable  against  it, 
yet  as  it  has  a  general  power  to  borrow,  a  person  who  has  parted 
with  his  money  to  it  by  investing  in  the  bonds  may,  a,fter  it  repudi- 
ates them,  maintain  a  common-law  action  against  it  for  money  had 
and  received,  to  recover  from  it  the  money  with  which  he  parted, 
and  which  it  acquired  on  the  faith  of  the  security.  In  such  a  case 
where  the  bonds  had  been  fraudulently  issued  by  the  city,  by  the 
insertion  of  a  false  date,  and  the  purchaser  was  wholly  innocent,  it 
was  held  that  he  had  a  right  of  action,  on  the  principle  of  the  com- 
mon law^  that  an  action  lies  for  money  paid  by  mistake,  or  upon 
a  consideration  which  has  failed,  or  for  money  got  through  im- 
position.' So,  if  a  municipal  corporation  brings  an  action  in  equity 
to  procure  the  canceling  of  certain  of  its  bonds  illegally  issued, 
those  who  have  parted  with  their  money  on  the  faith  of  the  bonds 
may  maintain  a  cross-bill  or  petition  to  compel  the  corporation  to 
account  for  what  they  paid  and  it  received  through  the  illegal  trans- 
action; and  the  right  of  the  corporation  to  a  rescission  will  depend 
upon  its  accounting  and  making  restitution.'  A  court  of  equity 
will  reach  the  same  result  where  the  corporation  has  acquired  prop- 
erty through  the  ulti-a  vires  contract,  and  then  has  disaffirmed  the 
contract,  by  treating  it  as  a  trustee  of  the  legal  title  of  the  property 
for  the  party  who  has  parted  with  it,  and  by  compelling  it  to  re- 
convey  to  him  and  to  account  to  him  for  rents  and  profits;  and  the 
relief  may  be  varied,  if,  owing  to  subsequent  changes,  it  would  not 
put  the  parties  in  statu  quo} 

§  6006.  Ultra  Vires  Contract  not  Allowed  to  Stand  as 
Security  for  Damag'es  for  Kefusal  of  Further  Performance. 

But  while  the  ultra  vires  contract  will,  in  so  far  as  it  has 
been  fully  executed,  thus  stand  as  the  security  for  or  founda- 

without  authority,  the  law,  indepen-  ^  As  stated  in  Moses  v.  MacFerlan, 

dent  of  any  statute,  will  compel  resti-  2  Burr.  1005. 

tution  or  compensation.     But  this  ia  '  Louisiana  v.  Wood,  102  U.  S.  294. 

a  very  different  thing  from  enforcing  '  Brown  v.  Atchison,  39  Kan.  37 ; 

an  obligation  attempted  to  be  created  «.  c.  7  Am.  St.  Rep,  515 ;  17  Pac.  Rep. 

in  one  way,  when  the  statute  declares  465. 

that  it  shall  only  be  created  in  an-  *  See  for  example  Parkersburg  v, 

other  and  different  way."    Marsh  v.  Brown,  106  U.  S.  487,  503;  Chapman 

Fulton  Co.,  10  Wall.  (U.  S.)  676, 684.  v.  Douglas  Co.,  107  U.  S.  348,  359. 
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tion  of  rights  acquired  by  the  transaction,  yet  it  will  not  be 
allowed  to  stand  as  the  foundation  for  damages  accruing  from 
the  refusal  of  further  performance  by  the  party  who  elects  to 
rescind.  Thus,  where  a  lease  of  a  railroad  has  been  made  for 
the  term  of  twenty  years,  without  the  authority  of  the  legis- 
lature, and  the  lessor  has  elected  to  rescind  and  resume  pos- 
session at  the  end  of  five  years,  and  the  accounts  for  that 
period  were  adjusted  and  paid,  a  covenant  in  the  lease  to  pay 
the  value  of  the  unexpired  term  is  void,  and  an  action  of 
covenant  cannot  be  maintained  thereon  by  the  lessee  against 
the  lessor.* 

§  6007.  Doctrine  tbat  the  Corporation  is  not  Estopped  by 
Keceiving  the  Benefits  of  the  Contract.  —  We  now  come  to 
a  class  of  cases  which  hold  that  where  a  corporation  has  made 
a  contract  in  excess  of  its  granted  powers,  and  has  received 
or  enjoyed  the  consideration  or  the  benefits  or  fruits  of  it,  this 
fact  does  not  estop  it  from  defending,  on  the  ground  of  ultra 
vires,  an  action  to  enforce  the  obligation  which  it  assumed  by 
the  contract  on  its  part.^  This  doctrine  would  be  intolerable, 
especially  when  applied  to  the  contracts  of  strictly  private 
corporations,  in  respect  of  which  no  question  of  public  policy 
is  involved,  if  it  did  not  leave  the  road  open  to  a  remedy  for 
a  restitution,  by  the  other  party  to  the  contract,  of  what  he 
has  parted  with  under  it  to  the  corporation;'  and  we  find 
concessions  of  such  a  remedy  in  the  language  of  the  judges.* 

1  Thomas    v.   Eailroad    Co.,    101  though  an  action  maybe  maintained, 

U.  S.  71.  in  a  proper  case,  against  a  corporation, 

'  Albert  v.  Savings  Bank,  1  Md.  for  the  money  or  property  received, 

Oh.  407;   Chewacla    Lime  Works  v.  the  legal  effect  of  such  suit  being  a 

Dismukes,  87  Ala.  344 ;  s.  c.  6  South,  disaffirmance  of  the  prohibited  con- 

Eep.  122;  Sherwood  v.  Alvis,  83  Ala.  tract."    Central  R.  &c.  Co.  v.  Smith, 

115;  8.  c.  3  Am.  St.  Eep.  695.  76  Ala.  572;  s.  c.  52  Am.  Rep.  353, 

*  Ante,  §  5983,  5984,  6004.  356,   per   Clopton,   J.     In  Alabama 

*  Thus,  the  settled  rule  oE  the  Su-  there  is  a  corresponding  doctrine  to 
preme  Court  of  Alabama  is  that  "a  the  effect  that  one  who  deals  with  an 
reception  and  retention  of  the  fruits  assumed  corporation,  in  matters  not 
and  benefits  of  the  transaction  do  not  falling  within  the  purview  of  its  dele- 
estop  the  corporation  ■  from  denying  gated  powers,  does  not  thereby  estop 
its    power    to    make    the    contract;  himself  from  setting  up  in  defense 
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Other  courts  professedly  confine  the  operation  of  the  princi- 
ple which  denies  the  estoppel,  to  cases  where  the  power  which 
the  corporation  has  usurped  in  making  the  particular  contract, 
is  prohibited  or  withheld  from  it  by  the  statute  law  on 
grounds  of  public  policy.  Here,  it  is  said  that  neither  the  act 
of  the  one  party  nor  the  other  can  work  an  estoppel  against 
setting  up  the  invalidity  of  the  contract,  since  it  will  not  be 
allowed  to  do  directly  what  cannot  be  done  indirectly;  and  "a 
corporation  cannot,  by  a  mere  act  of  individuals,  be  given  a 
power  which  the  State,  for  general  reasons,  has  withheld  from 
it."  *  Decisions  could  be  multiplied  proceeding  on  similar 
lines  of  thought,  especially  among  those  rendered  at  an  early 
day;  and  some  modern  ones  proceed  upon  theories  which  are 
not  discernible." 

§  6008.  Doctrine  that  the  Individual  is  not  Estopped  in 
Such  Cases.  —  Under  this  doctrine  the  right  to  cheat  was 
mutual:  it  enabled  the  corporation  to  cheat  the  individual, 
and  was  equally  generous  in  enabling  the  individual  to  cheat 
the  corporation;  so  that  where  a  person  had  made  a  contract 
with  a  corporation,  which  was  ultra  vires,  and  had  received  the 

the  want  of  authority  of  the  corpora-  under  seal  with  a  contractor,  for  the 

tlon  to  make  the  contract.    In  such  doing  of  certain  work  upon  its  real 

a  case,  it  is  said  that  the  doctrine  of  property,  and  its  superintendent  of 

estoppel  cannot  be    held  to    apply,  the  work  made  an  alteration  of  the 

without    clothing   corporations  with  contract  as  to  a  particular  detail, — it 

the  ability  to  increase  their  powers  was  held  that  the  contractor  could 

indefinitely     by    sheer    usurpation,  not  recover  for  the  "extras,"  as  it  is 

Such  contracts,  it  is  added,  are  ultra  called  in  building  contracts,  although 

vires,  and  void,  and  no  right  of  action  the    corporation    had    accepted    the 

can    spring    out   of    them.     Marion  work.    Boynton  d.  Lynn  Gaslight  Co., 

Sav.  Bank  v.  Dunkin,  54  Ala.  471.  124  Mass.  197.    But  the  difficulty  of 

See  also  Montgomery  v.  Montgomery  construing  an  acceptance  into  a  rati- 

&c.    Plank   Eoad    Co.,  31    Ala.   76;  fication  in  such  a  case  lies  in  the  fact 

Grand  Lodge  v.  Waddill,  36  Ala.  313,  that    the    property-owner    has    no 

— where  the  ancient  and  somewhat  choice.    If  an  intermeddler  does  work 

threadbare  doctrine  of  ultra  vires  is  upon  his  land  without  his  authority, 

carried  to  its  most  unjust  limit.  the  improvement  is  there,   and   the 

1  Day  V.  Spiral  Springs  Buggy  Co.,  fact  that  he  does  not  go  to  the  labor 

57  Mich.  146 ;  g.  c.  58  Am.  Eep.  352.  and  expense  of  tearing  it  down  ought 

'  Thus,  in  one  case  where  a  corpo-  not  surely  to  oblige  him  to  pay  for  it. 


ration  had  made  a  formal  contract 
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full  benefit  of  it,  neither  he  nor  those  claiming  under  him 
were  estopped  from  setting  up  the  invalidity  of  the  contract 
in  defense  of  a  suit  to  enforce  it.* 

§  6009.  BTo  Estoppel  where  the  Other  Contracting  Party 
Knows  that  the  Contract  is  Ultra  Vires.  —  It  is  a  funda- 
mental ground  of  an  estoppel  in  pais  that  the  person  seeking 
to  assert  the  estoppel  must  have  been  misled  to  his  injury. 
This  does  not  happen  where  a  person  enters  into  an  ultra  vires 
contract  with  a  corporation,  knowing  that  the  contract  is  ultra 
vires  and  taking  his  chances  of  the  corporation  carrying  it 
out.  In  such  a  case  it  cannot  be  justly  said  that  he  has  been 
induced  to  act  as  he  has  acted  by  the  conduct  of  the  corpora- 
tion. Accordingly,  where  a  banking  company,  by  its  cashier, 
and  a  transportation  company,  by  its  president,  became  sure- 
ties for  a  firm  of  brewers,  and  the  banking  company  paid  the 
liability  and  called  upon  the  transportation  company  for  con- 
tribution, it  was  held  that  an  action  to  enforce  the  contribu- 
tion could  not  be  sustained.  The  banking  company  was 
bound  to  take  notice  that  a  transportation  company  had  not  the 
faculty  of  becoming  the  surety  of  a  third  person,  and  conse- 
quently there  were  no  grounds  on  which  to  predicate  an  es- 
toppel.^ 

Article  II.     Theories  Under  Which  Its   Application  Is 

Denied. 

Section  Section 

6015.  Estoppel  to  plead  ultra  vires.  6022.  Or  where  the  corporation  has 

6016.  Corporation  estopped  when  it  acted  to  its  disadvantage. 

has  received  the  benefit.  6023.  Rule  where  the  contract  ifi  fully 

6017.  Or  where  the  other  party  has  executed  on  both  sides. 

acted  to  his  disadvantage.  6024.  Rule  where  the  contract    has 

6018.  Illustrations  of  this  doctrine.  been  fully  executed  on  either 

6019.  Further  illustrations.  side. 

6020.  Estoppel  extends  to  privies  of  6025.  Eule  where  the  contract   has 

corporation.  been  executed  by  the  party 

6021.  The  other  party  estopped  when  contracting  with  the  corpora- 

he  has  received  the  benefits.  tion. 

1  Chambers   v.  Falkner,  65   Ala.  '  Lucas «.  White  Line  Transfer  Co., 

448.  70  Iowa,  541 ;  «,  c.  59  Am.  Rep.  449. 

4664 


DOCTRINE    OF    ULTRA   VIRES.       [6  Thomp.  Coip.  §  6015. 

Section  Section 

6026.  Eule  where    the  contract  has     6034.  Limitations  of  this  doctrine  and 

been  executed  by  the  corpo-  exceptions  to  it. 

ration.  6035.  Expressions  and  applications  of 

6027.  Estoppel  in  favor  of  the  Una  this  principle. 

fide    holder    of    commercial     6036.  Whether  it  can  be  harmonized 
paper.  with   the  doctrine   of   uUra 

6028.  Doctrine  that  -violation  of  char-  vires. 

ter  or  want  of  power  cannot     6037.  Further    applications    of    this 
be  set  up  collaterally.  principle. 

6029.  Cases  where  this  doctrine  has     6038.  Further  applications  of  it. 

been  applied.  6039.  Further  applications. 

6030.  Who  may  not  set  up  such  viola-     6040.  Borrowers     cannot    keep    the 

tions  or  want  of  power.  money  and  plead  ultra  vires. 

6031.  Ulustratioila  of  the  foregoing.         6041.  Persons    advancing   money    to 

6032.  When    stockholders    may  and  corporations  not  bound  to  see 

may  not.  to  its  proper  application. 

6033.  Doctrine     that     the    question     6042.  Other  cases  in  which  t^e  courts 

whether  a   corporation   has  have   refused  to  admit   the 

acted  ultra  vires  can  only  be  defense, 

raised  by  State. 

§  6015.  Sstoppel  to  Plead  Ultra  Vires. —  The  courts  reacTi 
a  just  result,  in  cases  where  the  question  is  not  one  of  public 
policy,  and  where  there  has  been  no  violation  of  law,  and  in 
many  cases  where  there  has  been,  —  by  holding  that  the 
corporation  itself  on  the  one  hand,  and  the  party  contracting 
with  it  on  the  other  hand,  are  estopped  by  their  own  contract 
or  conduct  from  setting  up,  as  a  defense  to  an  action  to 
enforce  the  contract,  that  it  was  beyond  the  power  of  the  cor- 
poration to  make  it;  and  it  is  a  general  principle  of  law  that 
no  party  will  be  permitted  to  set  up  this  defense  while  retain- 
ing the  fruits  or  the  benefits  of  the  contract.'  This  doctrine  is 
strictly  analogous  to  the  rule  which  prevents  either  party  to  a 
contract,  made  in  an  artificial  name  which  implies  a  corpo- 
ration, from  setting  up  that  the  party  contracting  in  such 
name  was  not  in  fact  a  corporation.^  It  rests  upon  the  unas- 
sailable ground  thus  stated  in  Pennsylvania  by  Mr.  Justice 
Porter:  "A  man  who  has  enjoyed  a  privilege  has  no  right  to 
say  that,  because  he  ought  not  to  have  enjoyed  it,  he  will  not 

^  Ante,  §§  5258,  5303 ;  Manchester     Interstate  Com.  Eep.  319 ;  8  Bail.  & 
&c.  E.  V.  Concord  Eailroad  (N.  H.),      Corp.  L.  J.  443. 
20  Atl.  Eep.  383;  9  L.  E.  A.  689;  8  »  Ante,  §  518. 
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pay  for  it.  However  unlawful  the  act,  it  would  be  unsound 
policy  to  give  him  this  immunity."*  We  may  therefore  con- 
clude that  "  the  plea  of  ultra  vires  cannot,  as  a  general  rule, 
prevail,  whether  interposed  for  or  against  a  corporation,  when 
it  will  not  advance  justice,  but  on  the  contrary  will  accom- 
plish a  legal  wrong."  * 

§  6016.  Corporation  Sstopped  -when  It  has  Received  the 
Benefit.  —  The  great  mass  of  judicial  authority  seems  to  be  to 
the  effect  that  where  a  private  corporation  has  entered  into  a 
contract  in  excess  of  its  granted  powers,  and  has  received  the 
fruits  or  benefits  of  the  contract,  and  an  action  is  brought 
against  it  to  enforce  the  obligation  on  its  part,  it  is  estopped 
from  setting  up  the  defense  that  it  had  no  power  to  make  it.' 


'  Northampton  County's  Appeal, 
SO  Pa.  St.  305. 

'  Whitney  Arms  Co.  v.  Barlow,  63 
N.  Y.  62;  g.  c.  20  Am.  Eep.  504;  Car- 
son City  Sav.  Bank  v,  Carson  City 
Elev.  Co.,  90  Mich.  550;  s.  c.  30  Am. 
St.  Rep.  454.  See  also  Day  v.  Spiral 
Springs  Buggy  Co.,  57  Mich.  146, 151 ; 
s.  c.  58  Am.  Eep.  852 ;  Eureka  Iron  &c. 
Works  V.  Bresnahan,  60  Mich.  332, 
337;  Steam  Nav.  Co.  v.  Weed,  17 
Barb.  (N.  Y.)  378 ;  Bradley  v.  Ballard, 
55  111.  413 ;  g.  c.  8  Am.  Rep.  656 ;  Gold 
Min.  Co.  V.  National  Bank,  96  U.  S. 
640;  McCarthy  v.  Lavasche,  89  111. 
270;  s.  C.31  Am.  Eep.  83. 

'  Connecticut  River  Sav.  Bank  v. 
Fiske,  60  N.  H.  363;  Wood  v.  Corry 
Water  Works  Co.,  44  Fed.  Eep.  146; 
s.  c.  12  L.  R.  A.  168;  Pittsburgh  &c. 
R.  Co.  V.  Shaw  (Pa.  St.),  14  Atl. 
Eep.  323;  Schurr  v.  New  York  &c. 
Invest.  Co.,  18  N.  Y.  Supp.  454;  Peck 
V.  Doran  &c.  Co.,  32  N.  Y.  St.  Rep. 
405;  s.  c.  10  N.  Y.  Supp.  401 ;  Colorado 
Loan  &c.  Co.  v.  Grand  Valley  Canal 
Co.  (Colo.),  32  Pac.  Rep.  178 ;  Man- 
chester &c.  E.  V.  Concord  Eailroad 
(N.  H.),  20  Atl.  Eep.  383;  s.  e.  9  L.  E. 
A.  689;  8  Eail.  &  Corp.  L.  J.  443;  8 
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Interstate  Com.  Eep.  319;  Dewey 
V.  Toledo  &c.  E.  Co.,  91  Mich.  351 ; 
s.  c.  51 N.  W.  Eep.  1063;  Union  Hard- 
ware Co.  V.  Plume  &c.  Man.  Co.,  58 
Conn.  219 ;  s.  c.  20  Atl.  Eep.  455 ;  West 
V.  Madison  County  Agric.  Board,  82 
111.  205;  Natchez  v.  Mallery,  54  Miss. 
499;  Darst  v.  Gale,  83  111.  136;  Carson 
City  Sav.  Bank  v.  Carson  City  Elev. 
Co.,  90  Mich.  550;  s.  c.  30  Am.  St. 
Eep.  454 ;  51 N.  W.  Eep.  641 ;  Main  v. 
Casserly,  67  Cal.  127 ;  State  Board  &c. 
V.  Citizens'  Street E.  Co.,  47  Ind.  407; 
s.  e.  17  Am.  Eep.  702 ;  Chicago  &c.  E. 
Co.  V.  Derkes,  103  Ind.  520 ;  Louis- 
ville &c.  E.  Co.  •».  Flanagan,  113  Ind. 
488 ;  8.  c.  3  Am.  St.  Eep.  674 ;  Hum- 
phrey j;.  Patrons'  Mercantile  Asso.,  50 
Iowa,  607;  Wright  v.  Hughes,  119 
Ind.  324 ;  s.  c.  12  Am.  St.  Rep.  412 ;  21 
N.  E.  Rep.  907 ;  Wright  v.  Pipe  Line 
Co.,  101  Pa.  St.  204;  s.  c.  47  Am.  Rep. 
701 ;  Oil  Creek  &c.  E.  Co.  v.  Pennsyl- 
vania Transp.  Co.,  83  Pa.  St.  160; 
Milliard  v.  St.  Francis  Xavier  Female 
Academy,  8  111.  App.  341 ;  Camden 
&c.  E.  Co.  V.  May's  Landing  &c.  R. 
Co.,  48  N.  J.  L.  530 ;  s.  c.  7  Atl.  Eep. 
523;  People's  Gaslight  &c.  Co.  v.  Chi- 
cago Gaslight  &c.  Co.,  20  111.  App. 


DOCTRINE  OF  ULTRA  VIRES.     [6  Tliomp.  Corp.  §  6018. 

§  6017.  Or  wbere  the  Other  Party  has  Acted  to  his 
Disadvantage.  —  The  principle,  properly  understood  and  ap- 
plied, extends  to  every  case  where  the  consideration  of  the  con- 
tract has  passed  to  the  corporation  from  the  other  contracting 
party,  which  consideration  may,  on  well-understood  princi- 
ples, consist  either  of  a  benefit  to  the  corporation  or  of  a  pre- 
judice or  disadvantage  to  the  other  contracting  party.  It  is, 
therefore,  not  strictly  necessary  to  the  proper  application  of  the 
principle  that  the  corporation  has  received  a  benefit  from  the 
contract,  but  it  is  sufficient  that  the  other  party  has  acted  on 
the  faith  of  it  to  his  disadvantage,  —  as  where  he  has  ex- 
pended money  on  the  faith  of  it.*  The  reason  of  the  rule  is 
that  honesty  and  fair  dealing  are  the  highest  public  policy, 
and  that  a  private  corporation,  which  is  a  mere  collection  of 
individuals,  is  no  more  privileged  to  repudiate  its  engage- 
ments and  act  dishonestly  than  a  single  individual  is.  "  The 
rule  requiring  the  observance  of  good  faith  and  fair  dealing 
is  as  applicable  to  corporations  as  to  individuals.  Neither 
can  involve  others  in  onerous  engagements,  and,  with  the 
consideration  of  the  contract  in  their  possession,  disavow 
their  acts,  to  the  damage  and  discomfiture  of  others,  unless  it 
clearly  appears  that  there  was  an  absolute  want  of  capacity  to 
make  the  contract."^ 

§  6018.  Illustrations  of  This  Doctrine.  —  The  simplest  illus- 
tration of  this  doctrine  will  be  found  in  cases  where  the  corporation 

473 ;  Tyler  v.  Tualatin  Academy,  14  fair,  on  the  faith  of  which  subscrip- 
Or.  485 ;  Memphis  &c.  R.  Co.  v.  Dow,  tion  the  State  Board  of  Agriculture 
19  Fed.  Eep.  388 ;  Bradley  v.  Ballard,  expended  a  large  sum  of  money,  it 
55111.  413;  s.c.  8  Am.  Hep.  656;  Mad-  was  held,  in  an  action  by  the  State 
ison  Ave.  Baptist  Church  v.  Baptist  Board  of  Agriculture  against  the  rail- 
Church,  30  How.  Pr.  (N.Y.)  471 ;  g.  c.  way  company,  that  the  contract  of 
1  Abb.  Br.  (n.  s.)  (N.Y.)  227;  3  Rob.  subscription  was  enforceable,  and 
(N.  Y.)  595;  Vernon  v.  Peokham,  66  that  the  defense  of  ultra  vires  was  not 
Barb.  (N.  Y.)  113 ;  Indiana  v.  Woram,  good.  State  Board  v.  Citizens'  Street 
6  Hill  (N.  Y.),  33 ;  s.  c.  40  Am.  Dec.  B.  Co.,  47  Ind.  407 ;  «.  c.  17  Am.  Rep. 
878;  ante,  ii  5258,  5303.  702. 

^  Thus,  where  a  street  railway  com-  ^  Louisville  &c.  R.  Co.  v.  Flanagan, 

pany  subscribed  a  certain  amount  to  113  Ind.  488 ;  s.c.  3  Am.  St.  Rep.  674, 

the  establishment  of  an  agricultural  680,  opinion  by  Mitchell,  C.  J. 
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has  acquired  money,^  or  property,"  by  means  of  a  contract  in  excess 
of  its  powers,  and  then,  when  the  other  party  contracting  seeks  to 
enforce  against  the  corporation  the  obligation  which  it  has  assumed 
therein,  pleads  that  it  had  no  power  to  enter  into  the  contract,  and 
at  the  same  time  keeps  the  money  or  the  property.  Thus,  if  a  corpo- 
ration has  executed  a  promissory  note  for  a  consideration  which  it 
has  received  and  retained,  it  is  bound  to  pay  the  note,  although  it 
may  have  been  executed  in  furtherance  of  a  contract  which  was 
idtra  vires.'  So,  a  corporation  cannot  avoid  its  obligation  to  pay 
money  which  has  been  loaned  to  it,  and  used  by  it,  under  the  plea 
that  in  borrowing  the  money  it  exceeded  its  statutory  power  to  con- 
tract debts,  or  that  its  officers  by  whom  the  loan  was  negotiated 
were  not  properly  authorized  in  the  premises.*  Neither  can  it  avoid 
its  obligation  on  the  ground  that  it  was  given  for  property  which  the 
corporation  was  not  empowered  by  its  charter  to  take.'  It  is  merely 
giving  a  new  turn  to  an  expression  to  say  that  a  corporation  cannot, 
where  it  has  purchased  property  contrary  to  a  prohibition  or  without 
an  authorization  in  its  charter,  retain  both  the  property  and  its  price; 
that  it  cannot  retaiVi  the  property  and  refuse  to  pay  the  price,  or  set  up 
the  defense  of  ultra  vires  when  sued  for  the  same.  Said  Mr.  Justice 
Paxson:  "  It  would  be  difficult  to  imagine  a  defense  with  less  merit, 
and  the  law  would  be  exceedingly  impotent  were  it  to  allow  it  to 
succeed."  °  So,  where  a  corporation  has  purchased  land  and  re- 
ceived a  deed  therefor,  which  reserves  a  vendor's  lien  for  the  pur- 
chase-money, and  has  taken  possession  thereunder,  it  will  not  be 

^  Milliard  v.   St.  Francis    Xavier  the  extent  of  $60,000,  backed  up  by 

Female  Academy,  8  111.  App.  341.  the  undertakings  of  certain  individ- 

"  Memphis  &c.  E.  Co.  v.  Dow,  19  uals.  The  whaling  company  got  the 
Fed.  Eep.  388;  s.  c.  afl&rmed,  120  bonds  of  the  State,  and  of  course 
U.  S.  287;  Indiana  v.  Woram,  6  failed,  and  the  individuals,  when 
Hill  (N.  y.),  33;  g.  c.  40  Am.  Dec.  sued  by  the  State  upon  the  under- 
378;  Dewey  v.  Toledo  &c.  E.  Co.,  91  takings  made  by  the  whaling  corn- 
Mich.  351 ;  s.  c.  51  N.  W.  Eep.  1063.  pany  and   themselves,   defended  on 

*  Main  v.  Casserly,  67  Cal.   127 ;  the  ground  that  the  whaling  company 

Dewey  v.  Toledo  &c.  E.  Co.,  91  Mich,  had  no  power  to  acquire  the  property 

351 ;  8.  c.  51  N.  W.  Eep.  1063.  of  the  State,  having  been  chartered 

'  Connecticut  Elver  Sav.  Bank  v.  only    for   the    purpose   of    catching 

Fiske,  60  N.  H.  363.  whales  and  making  spermaceti  can- 

'  Indiana?;.  Woram,  6  Hill  (N.Y),  dies.     This  defense    was  overruled, 

33;  8.  e.  40  Am.  Dec.  378.]  In  this  re-  and  the  State  of  Indiana  had  judg- 

markable  case  the  State  of  Indiana  ment. 

exchanged  its  credit  with  a  whaling  "  Wright  v.  Pipe  Line  Co.,  101  Pa. 

company  (not  a  teachers'  institute ! }  to  St.  204 ;  s.  c.  47  Am.  Eep.  701. 
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heard  to  defend  a  proceeding  to  enforce  the  lien,  on  the  ground  that 
it  had  not  corporate  power  to  contract  for  payment  in  money,  but 
only  in  corporate  warrants,  unless  it  offers  to  surrender  the  land.^ 

§  6019.  Further  Illustrations. — This  estoppel  has  several  ram- 
ifications. It  prevents  the  corporation  from  setting  up  the  defense 
that  the  contract  is  void  by  reason  of  not  having  been  entered  into 
with  the  Tequisite  formality.  Thus,  if  an  educational  corporation  is 
sued  for  services  rendered  by  the  plaintiff  as  a  military  instructor 
therein,  it  cannot  defend  the  action  on  the  ground  that  it  had  never 
passed  an  ordinance  authorizing  the  employment  of  such  an  instruc- 
tor.' So,  a  railroad  company,  which,  under  a  contract,  has  used  the 
roadbed,  rolling  stock,  and  equipments  of  another,  cannot  set  up, 
as  a  defense  to  a  bill  in  equity  by  the  latter  for  an  accounting  and  a 
return  of  the  property,  that  the  contract  was  ultra  vires.^  So, 
although  it  may  be  ultra  vires  for  a  railroad  company  to  maintain 
and  operate  a  telegraph  line,  yet  this  will  be  no  defense  to  an  action 
by  its  contractor  for  compensation  under  a  contract  for  building  the 
line.'  So,  although  a  corporation  cannot  enlarge  its  powers  beyond 
those  granted  in  the  applicatory  enabling  statute,  by  merely  taking 
to  itself  larger  powers  in  its  articles  of  association,*  —  yet  if  it  does 
this,  and,  in  the  exercise  of  such  powers,  incurs  obligations,  it  will 
be  no  defense  against  an  action,  that  the  business  in  which  it  was 
engaged  was  not  authorized  by  its  governing  statute."  Nor  can  a 
corporation  escape  the  obligation  of  a  contract  which  is  within  the 
scope  of  its  amended  articles  of  incorporation,  by  setting  up  its  own 
failure  to  record  those  articles.'  And  generally,  a  corporation  will 
be  estopped  from  defending  against  an  action  to  recover  on  a  con- 
tract which  it  has  entered  into,  on  the  ground  that,  in  making  the 
contract,  it  has  not  conformed  to  the  statutory  limitations  and 
requirements,  where  it  has  received  the  fruits  or  benefits  of  the  con- 
tract."     Finally,  a  curious  turn  to  the  doctrine  of  ultra  vires  will  be 

^  Natchez  v.  MaJlery,  54  Miss.  499.  City  Elev.  Co.,  90  Mich.  550;  «.  c.  30 

»  Tyler  v.  Tualatin  Academy,   14  Am.  St.  Eep.  454;  51  N.  W.  Eep.  641. 

Or.  485.    See  also  Schurr  v.  New  York  '  Humphrey  v.  Patrons'  Mercan- 

&c.  Invest.  Co.,  18  N.  Y.  Supp.  454.  tile  Asso.,  50  Iowa,  607. 

*  Manchester  &c.  E.  Co.  v.  Concord  '  Wood  v.  Corry  Water  Works  Co.,' 
E.  Co.  (N.  H.),  20  Atl.  Eep.  383.  44  Fed.  Eep.  146;  s.  c.  12  L.  E.  A. 

*  Pittsburgh  &c.  E.  Co.  v.  Shaw  168 ;  Colorado  Loan  &c.  Co.  v.  Grand 
(Pa.  St.),  14  Atl.  Eep.  323.  Valley  Canal  Co.  (Colo.),  32  Pac.  Eep. 

Ante,  §§  229,  5991,  5986.  178. 


°  Carson  City  Sav.  Bank  v.  Carson 
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found  in  an  elaborately  considered  but  doubtful  case,  where  the 
Cornell  University,  of  the  State  of  New  York,  had  been  placed  in 
possession  of  property  under  a  statute  of  that  State,'  which  directed 
the  Comptroller  of  the  State  to  transfer  to  it  a  certain  endowment 
fund,  and  where  the  university  had  claimed  to  be  the  owner  of  it, 
and  a  devise  was  made  to  it  which,  when  added  to  this  property, 
was  in  excess  of  the  amount  which  it  was  empowered  by  the  legis- 
lature to  acquire  and  hold,  —  and  it  was  held  that  it  could  not,  while 
enjoying  the  full  control  of  this  endowment  property,  there  being  no 
hostile  claimant,  allege,  as  a  reason  for  taking  under  the  devise,  that 
it  might  thereafter  be  claimed  that  the  fund  was  a  portion  of  a  trust 
fund  created  by  an  act  of  Congress.' 

§  6020.  Estoppel    Extends   to   Privies  of    Corporation.  — 

This,  like  other  estoppels,  extends  to  the  privies  of  the  corpo- 
ration; so  that,  where  the  corporation  has  received  the  benefit 
of  an  ultra  vires  contract  and  has  thereby  precluded  itself 
from  avoiding  it,  it  cannot  be  avoided  by  one  succeeding  to  its 
rights  with  notice.  For  instance,  the  purchaser  of  the  real 
estate  of  a  private  corporation,  at  a  judicial  sale,  who  is 
neither  a  stockholder  nor  a  creditor,  cannot  question  the 
power  of  the  corporation  to  make  a  prior  deed  of  trust  upon 
the  property  and  have  the  deed  of  trust  set  aside  in  his  favor, 
when  he  purchases  with  notice  of  it,  and  when  the  owner  of 
the  indebtedness  thereby  secured  has  been  guilty  of  no  fraud.' 
So,  the  principle  already  referred  to,*  which  prevents  either 
party  to  a  contract,  which  is  beyond  the  power  of  the  corpo- 
rate party,  from  disaffirming  it  without  restoring  what  he  has 
received  under  it,  operates  not  only  against  the  corporation,  but 
against  its  stockholders;  so  that,  when  they  sue  in  its  right  to 
set  aside  and  cancel  an  ultra  vires  mortgage  of  its  property, 
made  for  money  lent  to  it,  they  must,  in  order  to  succeed, 
offer  to  return  the  money.*  So,  where  the  president  of  a  cor- 
poration, together  with  other  officers,  bought  for  the  corpora- 

»  N.  Y.  Act  1880,  ch.  317. 
»  Re  McGraw's  Estate,  111  N.  Y.  *  Ante,  §  6003. 

66;  s.  c.  19  N.  E.  Eep.  233.    Compare  '  Wright  v.  Hughes,  119  Ind.  324; 

anU,  §  5787.  «.  c.  12  Am.  St.  Rep.  412;  21  N.  E. 

»  Darst  V.  Gale,  83  111.  136.  Rep.  907. 
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tion  shares  of  stock  of  another  corporation,  and  his  own 
corporation  brought  an  action  against  him  for  the  unlawful 
conversion  of  it,  it  was  held  that  he  could  not  be  heard  to  set 
up,  in  defense  of  his  unlawful  action,  that  his  own  corporation 
had  no  power  to  acquire  the  shares  of  another  corporation/ 

§  6021.  The  Other  Party  Estopped  when  He  has  Keceived 
the  Benefit. — Modern  decisions  make  the  estoppel  reciprocal, 
and  hold  that,  where  the  corporation  is  plaintiff  in  the  action 
and  is  seeking  to  enforce  a  contract  into  which  it  had  no 
power  to  enter,  if  the  defendant  has  received  the  benefit  of  the 
contract,  he  will  not  be  allowed  to  defend  on  the  ground  that 
it  was  ultra  vires;  at  least,  until  he  restore  the  benefits  which 
he  received  thereunder.^  The  simplest  illustration  of  this  is 
to  suppose  that  a  corporation  has  exceeded  its  powers  in  lend- 
ing its  money  upon  a  promissory  note,  but  nevertheless  seeks 
to  get  its  money  back  by  bringing  an  action  upon  the  note. 
Here  the  maker  of  the  note  will  not  be  heard  to  defend  on  the 
ground  that  the  corporation  had  no  power  to  lend  him  the 
money.*  In  like  manner,  where  the  charter  of  a  corporation 
restricts  its  power  to  invest  its  surplus  funds,  to  a  certain  class 
of  securities,  one  who  has  obtained  a  loan  from  it  upon 
another  security  will  not  be  heard  to  set  up  the  defense,  when 
the  corporation  proceeds  to  enforce  the  loan,  that  it  had  no 

'  St.  Louis  Stoneware  Co.  v.  Par-  strongly  illustrating    the    principle, 

tridge,  8  Mo.  App.  217.  National  Bank  v.  Matthews,  98  U.  S. 

'  Steam  Kavigation  Co.  v.  Weed,  621. 
17  Barb.    (N.  Y.)   378,   381 ;  «.  c.  53  '  Poock     v.     Lafayette    Building 

How.  Pr.  (N.  Y.)510;  Whitney  Arms  Asso.,   71  Ind.   357.    The  early  and 

Co.  V.  Barlow,  38  N.  Y.  Super.  554 ;  discarded    doctrine  was    that  there 

8.  c.  affirmed,  63  N.  Y.   62;  20  Am.  could  be  no  recovery  upon  the  secwntj/ 

Eep.  504;  Poock  v.  Lafayette  Build-  {ante,  §  5712);  and  some  of  the  courts 

ing  Asso.,  71  Ind.  357;    New  York  held  .that  there  could  be  no  recovery 

Mut.  Life  Ins.  Co.  v.  Wilcox,  8  Biss.  on  a  common  count  for  money  had  and 

(U.  S.)  203;  Pancoast  v.  Travelers'  received,  —  in  other  words,  that  the 

Ins.  Co.,  79  Ind.  172 ;  Argenti  v.  San  corporation,  by  lending    its    money 

Francisco,  16  Cal.  255;  Germantown  unlawfully,   lost  it,   and  the   scamp 

Ins.  Co.  V.  Dhein,  43  Wis.  420;  s.c.  who  borrowed  would  be  upheld  in 

28  Am.  Rep.  549 ;  Chicago  &c.  R.  Co.  retaining  it. 
V.  Derkes,  103    Ind.    520.     See,  as 

4671 


6  Thomp.  Corp.  §  6023.]     powers  and  ultra  vires. 

power  to  make  it.'  Where  the  invalidity  of  the  contract  of 
loan  consists  in  an  informality,  as  the  want  of  a  vote  at  a 
trustees'  meeting,  the  mere  bringing  of  the  action  by  the  cor- 
poration to  recover  the  money  lent,  is  a  ratification  of  the  act 
of  its  officers  in  making  the  loan,  and  the  borrower  will  not 
be  heard  to  object  that  the  loan  was  made  to  him  without  a 
formal  vote.* 

§  6022.  Or  where  the  Corporation  has  Acted  to  its  Dis- 
advantage. —  As  in  the  case  where  the  corporation  has  made 
the  promise  and  the  other  party  has  acted  to  his  disadvantage 
on  the  faith  of  it,^  so  where  the  promise  is  made  by  another 
to  a  corporation,  and  it  has  acted  to  its  disadvantage  on  the 
faith  of  it,  an  estoppel  in  pais  will  arise  against  the  promisor, 
which  will  prevent  him  from  setting  up  the  defense  of  ultra 
vires  when  the  corporation  sues  to  enforce  his  promise.  Thus, 
where  certain  residents  of  a  county  bound  themselves  to  raise 
enough  money  to  purchase  a  right  of  way  for  a  railway  com- 
pany, and  the  company  constructed  its  road  on  the  faith 
of  the  promise,  it  was  held  that  the  promisors,  when  sued 
thereon,  could  not  plead  that  the  corporation  had  no  power  to 
enter  into  such  a  contract.* 

§  6023.  Kule  where  the  Contract  is  Fully  Executed  on 
Both  Sides.  —  It  is  a  principle  of  universal  application  that 
whenever  an  illegal,  immoral,  or  prohibited  contract  has  been 
fully  executed  on  both  sides,  the  law  will  not  lend  its  aid  to  either 
of  the  parties  for  the  purpose  of  unraveling  it  and  enabling 
him  to  recover  what  he  may  have  lost  through  it.  In  such 
cases  the  governing  maxim  is,  in  pari  delicto,  potior  est  con- 
ditio defendentis.  When,  therefore,  a  contract  with  a  corpora- 
tion, the  making  of  which  is  beyond  its  granted  powers,  has 

'  New  York  Mut.  Life  Ins.  Co.  v.  Dhein,  43  Wis.  420;  s.  c.  28  Am.Eep. 

Wilcox,  8  Biss.  (U.  S.)  203.  Similarly  549. 

see  Pancoast  v.  Travelers'  Ins.  Co.,  '  Ante,  §  6017;  State  Board  &c.  v. 

79  Ind.  172.  Citizens'  Street  R.  Co.,  47  Ind.  407 ; 

'  Germantown    &c.    Ins.    Co.   v.  «.  c.  17  Am.  Rep.  702. 

*  Chicago  &c.  R.  Co.  v.  Derkes,  103  Ind.  520. 
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been  fully  executed  by  both  parties,  neither  of  them  can 
assert  its  invalidity  as  a  ground  of  relief  against  it.*  This 
may  be  illustrated  by  taking  a  case  where  a  corporation, 
through  an  executed  contract,  acquired  title  to  the  stock  of 
another  corporation,  and  sold  it  on  a  credit,  and  afterwards 
brought  an  action  against  the  vendee  to  recover  the  purchase 
price.  Here  it  was  held  that  the  vendee  could  not  set  up  the 
defense  that  the  vendor  corporation  had  no  power  to  acquire 
the  stock,  even  if  such  were  the  fact.^  Another  good  illustra- 
tion of  it  may  be  found  in  a  case  where  one  banking  corpora- 
tion, in  consideration  of  all  the  deposits  of  another  bank  being 
transferred  to  it,  assumed  the  liabilities  of  the  latter,  and 
afterwards  became  insolvent  itself.  Here,  in  an  action  by  one 
of  the  depositors  of  the  bank  whose  deposits  had  been  turned 
over  to  the  bank  afterwards  becoming  insolvent,  to  enforce 
the  individual  liability  of  its  stockholders,  they  were  not  per- 
mitted, especially  after  having  received  dividends  out  of  the 
deposits  thus  transferred  to  their  bank,  to  set  up  the  defense 
that  it  had  no  power  to  enter  into  such  an  arrangement.* 

§  6024.  Kule  where  the  Contract  has  been  Fully  Executed 
on  either  Side.  —  As  a  general  rule,  where  the  contract  has 
been  fully  executed  on  either  side,  and  the  party  so  executing 
on  his  part  is  suing  to  recover  the  agreed  consideration  for 
executing  it,  the  other  party  will  be  estopped  from  setting  up 

'  Long  V.  Georgia  &c.  E.  Co.,  91  cnted  by  the  parties  themselves,  and 

Ala.  519;  «.  c.  24  Am.  St.  Eep.  931.  the  illegal  object  of  it  has  been  ac- 

"The  executed  dealings  of  corpora-  complished,  the  money  or  thing  which 

tions  must  be  allowed  to  stand  lor  was  the  price  of  it  may  be  a  legal  con- 

and  against  both  the  parties,  when  sideration  between  the  parties,  for  a 

the  plainest  rules  of  good  faith  so  re-  promise,  express  or  implied ;  and  the 

quire."    Comstock,  0.  J.,  in  Parish  court  will  not  unravel   the  transac- 

V.  Wheeler,  22  N.  Y.  494,  508;  quoted  tion  to  discover  its  origin."  Lestapies 

with  approval  by  Oooley,  O.   J.,  in  v.  Ingraham,  5  Pa.  St.  71,  81.     See 

Day  V.  Spiral  Springs  Buggy  Co.,  57  also  Hippie  v.  Eice,  28  Pa.  St.  406. 
Mich.   146;    g.  c.   58  Am.  Eep.  352,  »  Holmes  &c.  Man.  Co.  v.  Holmes 

355.     In  like  manner  it  was  said  by  &c.  Metal  Co.,  127  N.  Y.  252;  g.  c.  24 

Mr.  Chief  Justice  Gibson:  "True  it  Am.  St.  Eep.  448. 
is  that  an  illegal  contract  will  not  be  '  Mitchell  v.  Beckman,  64  Cal.  117 ; 

executed;  but  when  it  has  been  exe-  «.  c.  24  Pac.  Eep.  110. 
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the  defense  that  the  corporation  had  no  power  to  enter  into 
it;  and  for  the  purposes  of  this  rule  it  is  immaterial  whether 
the  plaintiff  or  the  defendant  is  the  corporation.  On  this 
subject  it  has  been  said  that  parties  may  "  be  estopped  in 
some  cases  from  disputing  the  validity  of  a  corporate  con- 
tract, when  it  has  been  fully  performed  on  one  side,  and  when 
nothing  short  of  enforcement  will  do  justice."  *  Great  care 
must  be  observed  in  respect  of  the  reasons  and  limitations  of 
this  doctrine.  A  reading  of  nearly  all  the  modern  decisions 
in  which  it  is  announced,^  will  show  that  it  rests  upon  the 
principle  of  justice  and  morality,  that  a  party  to  such  a  con- 
tract, who  has  received  the  consideration,  benefits,  or  fruits  of 
it, — all  that  the  other  party  agreed  to  do,  to  refrain  from,  or 
to  give  up,  —  becomes  estopped  from  setting  up  the  defense 
that  the  contract  was  in  excess  of  the  powers  of  the  corpora- 
tion which  was  a  party  to  it.  But  it  seems  that  this  principle 
is  not  enough  for  all  cases.  If  the  contract,  the  performance 
of  which  is  demanded  by  the  plaintiff  in  the  action,  consists 
in  itself  of  something  beyond  the  powers  of  the  corporation, 
or  otherwise  unlawful,  —  so  that  in  order  for  the  action  to  suc- 
ceed something  further  unlawful  must  be  done,  —  then  it  seems 
that  the  action  cannot  be  maintained.  To  be  more  definite, 
let  us  take  the  case  where  a  corporation  is  sued  upon  a  con- 
tract which  is  ultra  vires  on  its  part,  but  which  has  been 
wholly  executed  on  the  part  of  the  plaintiff.  Here,  the  right 
of  the  plaintiff  to  recover  will,  under  this  principle,  depend 
upon  what  he  is  suing  for,  that  is  to  say,  upon  what  the  cor- 
poration promises  to  him  as  the  consideration  of  his  execut- 
ing the  contract  on  his  part.  In  such  a  case  it  has  been  said 
that  if  the  contract  has  been  so  executed  that  the  plaintiff 
does  not  require  the  aid  of  the  illegal  contract  to  make  out  his 
case,  he  is  entitled  to  recover,  and  the  defendant  cannot  set 
up  the  illegality  of  the  original  transaction,  and  hence  his 
own  turpitude,  in  order  to  defeat  the  plaintiff's  right.'     If  this 

'  Oooley,  C.  J.,  in  Day  v.  Spiral  '  See  especially  those  cited  in  the 

Springs  Buggy  Cp. ,  57  Mich.  146 ;  a.  c.  two  following  sections. 

58  Am.  Eep.  352,  355.  '  In  Swan  v.  Scott,  11  Serg.  &  R. 
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is  a  sound  and  intelligent  principle,  and  not  mere  judicial 
casuistry,  then  the  rule  would  prevent  the  obligee,  in  a  con- 
tract made  by  a  corporation,  from  maintaining  a  bill  inequity 
against  the  corporation  to  compel  a  specific  enforcement  of 
what  it  had  promised  to  do,  on  its  part,  as  the  consideration 
of  the  plaintiff's  promise  to  it  when  such  performance  would 
in  itself  involve  the  exercise  of  a  power  not  granted  or  pro- 
hibited to  it.  Suppose,  for  instance,  a  corporation  created 
only  for  the  business  of  banking  should,  in  consideration  of  a 
public  subscription,  agree  to  build  and  put  in  operation  a  rail- 
road, and  the  subscription  should  be  made  and  the  money 
paid  over,  —  yet  it  is  conceived  that,  under  the  operation  of 
this  principle,  a  bill  in  equity  could  not  be  maintained  by  the 
subscribers  to  compel  it  to  build  and  put  in  operation  the 
railroad,  because  that  would  be  wholly  outside  of  the  scope  of 
its  granted  powers;  and  the  rule  would  be  stronger  where,  as 
in  many  cases,  an  express  statute  should  be  interposed  pro- 
hibiting it  from  engaging  in  any  business  outside  of  that  per- 
mitted by  its  incorporating  act  or  by  other  statutes.  In  such 
cases  the  remedy  of  the  other  party  to  the  contract  could 
extend  no  further  than  rescission  and  restitution. 

§  6025.  Rule  where  the  Contract  has  been  Executed  by  the 
Party  Contracting  -with  the  Corporation.  —  Where  a  party 
has  made  a  contract  with  a  corporation  and  has  fully  per- 
formed what  he  agreed  to  do  on  his  part,  and  is  suing  the 
corporation  for  the  compensation  which  it  agreed  to  pay  or  to 
render  as  the  consideration  of  the  contract,  then  the  corpora- 
tion will  be  estopped  from  setting  up  the  defense  that  it  had 
no  power  to  enter  into  the  contract,  or  that  it  was  prohibited 
by  statute  from  so  doing.  Here,  the  fact  that  the  plaintiff 
has  performed  the  obligation  of  the  contract  on  his  part 
necessarily  implies  that  the  corporation  has  received  the 
benefits  or  fruits  of  it;  and  the  case  is,  therefore,  one  governed 

(Pa.)  155,  164,  it  was  said  by  Mr.     forced  at  law  ia,  whether  the  plaintiff 
Justice  Duncan:  "The  test  whether     requires  the  aid  of  the  illegal  trans- 
a  demand  connected  with  an  illegal     action  to  estabUsh  his  case." 
transaction  is  capable  of  being  en- 
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by  the  principle  already  stated/  that  the  corporation  will  not 
be  allowed  to  receive  the  fruits  of  a  contract,  and  then,  when 
sued  for  performance  on  its  part,  while  keeping  the  fruits,  set 
up  the  defense  that  it  had  no  power  to  make  the  contract.^ 
The  most  frequent  application  of  this  doctrine  is  that  where 
a  corporation  has  entered  into  a  contract  which  has  been  fully 
executed  by  the  other  contracting  party,  so  that  nothing  re- 
mains for  the  corporation  to  do  but  to  pay  the  consideration 
money,  it  will  not  be  allowed  to  set  up  that  the  contract  was 
ultra  vires?  To  illustrate  this,  let  us  suppose  the  case  where 
an  insurance  company  is  authorized  by  its  charter  to  insure, 
against  losses  by  fire  only,  but  it  nevertheless  issues  to  the 
plaintiff  a  policy  in  which  it  insures  against  a  loss  by  hail, 
and  the  plaintiff  pays  the  premium  thereon,  and  a  loss  takes 
place  by  hail.  Here,  it  has  been  held  that  the  company  will 
be  liable  to  pay  the  indemnity,  although  the  premium  was 
settled  partly  in  cash  and  partly  in  a  promissory  note.*  So 
where  a  corporation  is  prohibited  by  its  charter  from  purchas- 
ing the  stock  of  another  corporation,  but  nevertheless  does  make 
such  a  purchase,  and  gives  its  note  for  the  stock,  and  the  stock  is 
delivered  to  it,  it  cannot,  when  sued  on  the  note  by  a  bona  fide 
purchaser  (and  it  is  supposed  by  a  party  to  the  original  trans- 

»  Ante,  §  6016.  E.  Co.,  91  Mich.   351;  g.  c.  51  N.  W. 

»  Camden   &c.    R.    Co.  v.   May's  Rep.  1063;   Palmer  v.  Cypress   Hill 

Landing  &c.  R.  Co.,  48  N.  J.  L.  530;  Cemetery,  14    N.  Y.  St.   Rep.   591; 

8.  c.  7  Atl.  Rep.  523;  Argenti  v.  San  Sohurr  v.  New  York  &c.  Invest.  Co., 

Francisco,    16    Oal.    255;    Sherman  41  N.  Y.  St.  Rep.  90;  s.  c.  16  N.  Y. 

Center  Town  Co.  v.  Morris,  43  Kan.  Supp.    210 ;    Wood   v.   Corry  Water 

282;  «.  c.  19  Am.   St.   Rep.  134;  23  Works  Co.,  44  Fed.  Rep.  146;  s.  c.  12 

Pac.  Rep.  569 ;  Denver  Fire  Ins.  Co.  L.  R.  A.  168 ;  Manhattan  Hardware 

V.  McClelland,   9  Colo.   11;  s.  c.  59  Co.  v.  Phalen,  128  Pa.  St.  110;  ».  c. 

Am.  Rep.   134;   State  Board  &c.  v.  18  Atl.  Rep.  428 ;  Reed's  Appeal,  122 

Citizens'  Street  R.  Co.,  47  Ind.  407;  Pa.  St.  565;  s.  c.  16  Atl.  Rep.  1. 
g.  c.  17  Am.  Rep.  702 ;  Chicago  &c.  *  Oil  Creek  &c.  R.  Co.  v.  Pennsyl- 

E.    Co.    V.    Derkes,   103    Ind.    520;  vania  Transp.   Co.,  83  Pa.  St.   160; 

Louisville  &c.  R.  Co.  v.  Flanagan,  113  Wright  v.  Pipe  Line  Co.,  101  Pa.  St. 

Ind.  488;  g.  c.  3  Am.  St.  Rep.  674;  204;  s.  c.  47  Am.  Rep.  701. 
Cunningham    v.    Massena     Springs  *  Denver  Fire  Ins.  Co.  v.  McClel- 

&c.  R.  Co.,   63  Hun   (N.  Y.),  439;  land,  9  Colo.  11;  s.  c.  59  Am.  Rep. 

s.  c.  44  N.  Y.  St.  Rep.  723;  18  N.  Y.  134. 
Supp.    606;    Dewey   i;.   Toledo   &c. 
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action),  defend  on  the  ground  that  it  did  not  have  power  to 
purchase  its  own  stock.^ 

§  6026.  Bule  where  the  Contract  has  been  Executed  by  the 
Corporation.  —  The  rule  works  both  ways;  so  that,  where  the 
ultra  vires  contract  has  been  fully  executed  by  the  corporation, 
and  the  other  party  has  been  placed  in  possession  of  the  fruits 
of  it,  such  other  party  will  not  be  heard  to  set  up,  as  a  defense 
to  an  action  by  the  corporation  for  the  agreed  consideration 
of  the  contract,  that  the  contract  was  ultra  vires}  Thus,  one 
who  purchases  from  a  corporation  cannot,  in  an  action  for  the 
purchase  price,  where  the  contract  has  been  performed  by  the 
corporation,  object  that  the  corporation  was  prohibited*by  law 
from  trading  in  the  specific  article  sold.'  Accordingly,  if  a 
corporation  has  been  organized  for  the  purpose  of  manufactur- 
ing arms,  but  nevertheless  enters  into  a  contract  with  another 
corporation  to  manufacture  and  deliver  to  it  a  quantity  of  rail- 
road locks,  to  be  paid  for  within  a  stated  period  after  delivery, 
and  does  so  manufacture  and  deliver  the  locks,  it  can  enforce 
the  contract  against  the  purchasing  corporation;  and  if  the 
purchasing  corporation  is  insolvent,  and  the  circumstances 
are  such  that  the  selling  corporation  could  charge  the  direct- 
ors if  the  contract  were  intra  vires,  it  can  charge  them  as  it 
is;  for  they  cannot  set  up  a  defense  to  escape  their  personal 
liability  which  it  would  be  inequitable  to  allow  their  corpora- 
tion to  set  up.*  So,  although  a  corporation  cannot,  according 
\o  most  holdings,  enter  into  a,  partnership  with  a  natural  person 

'  Mr.  Justice  Paxton,  reverting  to  whatever  to,  do."     Wright  v.  Pipe 

a  doctrine  already  expressed  (ante,  Line  Oc,  101  Pa.  St.  204;  s.c.  47  Am. 

§  6024),  gave  the  reason  of  the  court  for  Kep.  701. 

his  conclusion,  as  follows :  '  When  the  »  Ex  parte  Chippendale,  4  De  Gex, 

plaintiffs  offered  the  note  in  evidence,  M.  &  G.  19 ;  Fishmongers'  Oo.  v.  Eob- 

they  had  a  perfect  prima  facie  case,  ertson,  5  Macn.  &  G.  131 ;  Whitney 

and  did  not  need  the  aid  of  any  illegal  Arms  Co.  v.  Barlow,  63  N.  Y.  62 ;  s.  c. 

transaction  to  entitle  them  to  a  ver-  20  Am.  Eep.  504. 
diet.    They  required  no  aid  from  the  ^  Chester  Glass  Co.  v.  Dewey,  16 

contract  for  the  sale  of  the  stock.  Mass.  94 ;  g.  c.  8  Am.  Dec.  128. 
That,  as  before  observed,  had  been  *  Whitney  Arms  Co.  v.  Barlow,  63 

fully  executed,  and  was  a  matter  with  N.  Y.  62 ;  8.  c.  20  Am.  Bep.  504. 


which   the   plaintiffs     had   nothing 
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or  with  another  corporation,^  yet  where  it  has  done  so,  it  may 
maintain  an  action  for  an  accounting  from  the  other  partner, 
and  he  will  be  estopped  to  set  up  that  the  partnership  arrange- 
ment was  ultra  vires.' 

§  6027.  Sstoppel  In  Favor  of  the  Bona  Fide  Holder  of 
Commercial  Paper.  —  On  the  question  whether  the  estoppel 
already  referred  to  is  operative  against  the  corporation  in  favor 
of  the  holders  of  bona  fide  commercial  paper,  the  rule  in  respect 
of  municipal  bonds,  already  referred  to,°  is  that  where  there  is 
an  entire  want  of  power  on  the  part  of  the  municipal  corpora- 
tion to  issue  securities  of  the  kind  in  controversy,  that  power 
cannot  be  created  by  the  mere  fact  of  transferring  void 
securities  to  an  innocent  purchaser;  but  such  securities  stand 
on  no  better  footing  than  a  mere  forgery.  But  if  the  corpora- 
tion had  the  power  to  emit  such  securities  under  any  circum- 
stances, the  fact  that  the  power  was  not  lawfully  or  properly 
exercised  in  the  particular  instance,  cannot  be  set  up  by  it 
against  a  bona  fide  holder  for  value,  though  it  might  be  against 
the  original  purchaser  of  the  bonds.  Applying  the  same 
doctrine  to  a  private  corporation,  it  has  been  held  that  if  the 
corporation  has  power  to  make  a  note  for  any  purpose,  it  can- 
not, as  against  a  bona  fide  holder,  set  up  that  it  had  no  power 
to  make  the  particular  note  in  question.^  So,  a  person  who, 
in  good  faith,  lends  money  to  a  corporation,  and  takes  a  trans- 
fer of  its  subscription  notes  as  collateral  security,  without  no- 
tice of  any  fraud  affecting  the  origin  of  such  notes,  or  that 
they  were  transferred  without  any  previous  resolution  of  the 
board  of  directors  of  such  company,  is  entitled  to  recover 
upon  them,  although  they  may  have  been  acquired  from  the 
maker  by  fraud,  and  although  there  may  have  been  no  such 
resolution  authorizing  the  transfer.' 

1  Ante,  i  5838 ;  post,  5  6403. 

»  Standard  Oil  Co.  v.  Scofield,  16  '  Ogden  v.  Andre,  4  Boaw.  (N.  Y.) 

Abb.  N.  Oaa.  (N.  Y.)  372.  583;    8.    c.   affirmed,    see    1   Keyea 

•  Ante,  (i  5262.  (N.  Y.),  43 ;  3  Abb.  App.  Dec.  (N.  Y.) 

'  Lehigh  "Valley  Goal  Co.  v.  West  896. 
Depere  Agric.  Works,  63  Wis.  45. 
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§  6028.  Doctrine  that  Violation  of  Charter  or  Want  of 
Power  cannot  be  Set  up  Collaterally. — We  now  come  to  a 
class  of  holdings  which,  going  beyond  any  presumption  of 
right-acting,  and  beyond  any  theory  of  estoppel,  place  them- 
selves on  the  higher  ground  that  the  fact  that,  in  making  the 
contract  which  is  the  subject  of  the  action,  the  corporation 
has  proceeded  in  direct  violation  of  its  charter,  or  has  usurped 
a  power  not  conferred  by  the  legislature,  cannot  be  set  up  by 
way  of  defense,  because  to  do  so  would  allow  a  private  party 
to  set  up  collaterally — such  is  the  expression — an  act  of  the 
corporation  which  is  wrongful  only  as  against  the  State,  and 
which  the  State  alone  can  impeach  in  a  direct  proceeding  to 
forfeit  its  charter  or  otherwise  subject  it  to  punishment.^  The 
principle  is  no  doubt  a  sound  one,  where  the  corporation 
whose  charter  has  been  violated  attempts  to  set  up  its  own 
violation  of  its  charter  and  thus  derive  an  advantage  from  its 
own  wrong;  but  its  application  in  a  case  where  the  corpora- 
tion itself  is  seeking  to  recover  in  respect  of  a  contract  which 
it  had  no  power  to  make,  is  not  perceived,  and  in  such  a  case, 
it  would  seem,  the  maxim  ex  turpi  contractu  non  oritur  actio  ap- 
plies. 

§  6029.  Cases  where  This  Doctrine  has  been  Applied.  —  It 

was  said  in  one  case  in  Missouri,  where  the  Merchants'  Bank  of 
Baltimore  was  suing  the  Bank  of  Missouri,  that  the  defendant  could 
not  set  up,  by  way  of  defense,  that  the  contract  out  of  which  the 
cause  of  action  arose,  by  which  the  Bank  of  Missouri  agreed  to 
collect  the  debts  of  the  Bank  of  Baltimore  in  depreciated  paper, 
was  a  violation  of  the  charter  of  the  plaintiff  bank;  that  "  a  violation 
of  the  charter  of  the  bank  cannot  be  taken  advantage  of  collater- 
ally or  incidentally,  but  must  be  brought  up  and  enforced  by  a 
direct  proceeding  instituted  for  that  purpose  against  the  corpora- 
tion"; and  moreover  that  a  contract  between  the  Bank  of  Missouri 
and  the  Merchants'  Bank  of  Baltimore  to  collect  the  debts  of  the 
latter  in  depreciated  bank  paper,  even  if  admitted  to  be  illegal  and 

■  Bank  of  Missouri  v.  Merchants'      Skinker,  62  Mo.  329 ;  s.  c.  21  Am.  Eep. 
Bank,  10   Mo.    123,    130 ;    National     425 ;  St.  Louis  Stoneware  Co.  v.  Par- 
Bank  V.   Matthews,  98   U.   S.  621 ;     tridge,  8  Mo.  App.  217. 
reversing  s.  c.  sub.  nom,  Matthews  «. 
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in  violation  of  the  charter  of  the  former  bank,  would  not  render  it 
liable  to  pay  in  specie  the  amount  collected  under  such  contract.^ 
A  leading  modern  case,  aflSrming  this  doctrine,  holds  that,  although 
a  national  bank  cannot  under  its  governing  statute  ^  lend  money  on 
the  security  of  a  mortgage  of  land,  but  can  only  take  such  a  mortgage 
in  good  faith  by  way  of  security  for  debts  previously  contracted, — 
yet  if  it  has  made  a  present  loan  of  money,  by  discounting  a  note 
secured  by  a  mortgage  deed  of  trust,  it  can  maintain  an  action  to 
enforce  the  security,  so  long  as  the  government  does  not  interfere; 
and  the  mortgagor  cannot  set  up  its  want  of  power  as  a  defense, 
since  ''  a  private  person  cannot,  directly  or  indirectly,  usurp  this 
function  of  the  government." '  In  another  case  a  manufacturing 
company  acquired  shares  of  stock  in  a  national  banking  associa- 
tion. The  president  of  the  manufacturing  company  converted  the 
shares  of  stock  to  his  own  use.  In  an  action  brought  by  the  com- 
pany against  him  for  such  conversion,  he  set  up  as  a  defense  that  the 
company  had  no  power  to  acquire  the  shares.  It  was  held  that  the 
defense  could  not  be  set  up  in  this  collateral  proceeding,  —  the  court, 
at  the  same  time,  denying  the  rule  that  the  question  whether  a  cor- 
poration has  exceeded  its  powers  can  only  be  litigated  between  the 
State  and  the  corporation.*  The  Supreme  Court  of  Pennsylvania 
reach  a  similar  result  upon  a  different  theory  already  alluded  to.' 

'  Bank  of  Missouri  v.  Merchants'  a  national  bank,  defended  in  an  action 

Bank,  10  Mo.  123,  130  per  Napton,  J.  on  the  note  upon  the  ground  that 

'  Eev.  Stats.  U.  S.,  §§  5136,  5137.  the  loan  was  in  contravention  of  the 

•  National  Bank  v.  Matthews,  98  twenty-ninth  section  of  the  act  of 
T7.  S.  621, 629,  Mr.  Justice  Miller  dis-  Congress  of  June  3,  1864,  commonly 
Banting ;  reversing  s.  c.  sub.  nom.  Mat-  called  the  National  Bank  Act,  which 
thews  V.  Skinker,  62  Mo.  329;  s.  c.  21  provides  that,  '  the  actual  liabilities 
Am.  Rep.  425.  to  any  association,  of  any  person  or 

*  St.  Louis  Stoneware  Co.  v.  Part-  of  any  company,  corporation,  or  firm, 
ridge,  8  Mo.  App.  217.  The  court  for  money  borrowed  ....  shall  at 
denied  the  authority  of  National  no  time  exceed  one-tenth  part  of  the 
Bank  v.  Matthews,  98  U.  S.  621 ;  re-  amount  of  the  capital  stock  of  such 
versing  s.  c.  sub.  nom.  Matthews  v.  association  actually  paid  in."  The 
Skinker,  62  Mo.  829 ;  8.  c.  21  Am.  Rep.  court  below,  speaking  through  Trun- 
425,  on  the  ground  that  the  question  key,  J.,  in  an  opinion  which  was 
involved  was  not  a  Federal  question ;  adopted  by  the  Supreme  Court  of 
that  the  authority  was  hence  not  bind-  Pennsylvania,  held  this  defense  in- 
ing  upon  the  court,  and  that  the  great  suflScient,  and  said:  "The  plaintiff 
weight  of  authority  was  otherwise.  needs  no  aid  from  the  original  trans- 

'  Ante,  §  6024,   A  case  arose  where      action   to  make  out  his  case.     Grar- 
the  indorsee  of  a  note,  discounted  by     field  is  no  party  to   the  note.    The 
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§  6030.  Who  may  not  Set  up  Such  Violations  or  Want 
of  Power.  —  Outside  of  the  foregoing  principle,  where  a  con- 
tract of  a  corporation  has  been  executed  by  the  parties  to  it,  it 
is  not  competent  for  a  mere  stranger  to  the  contract  to  assail  it, 
and  deprive  the  corporation  of  the  advantage  from  it,  upon 
the  ground  that  it  was  interdicted  by  the  charter.^  And  in 
general  it  may  be  said  that  one  whose  rights  are  not  injuriously 
affected  by  reason  of  the  fact  that  a  corporation  is  acting  in 
excess  of  its  powers,  or  beyond  the  warrant  of  law,  has  no 
standing  in  court  to  complain  of  the  same.^ 

§  6031.  Illustrations  of  the  Foregroingr.  —  Thus,  where  the 
city  of  St.  Louis  condemned,  for  the  purposes  of  a  wharf,  certain 
land  belonging  to  a  sugar  reiSning  company,  paying  them  compen- 
sation therefor,  and  afterwards  leased  the  land  to  a  corporation 
created  to  build  and  operate  grain  elevators,  —  it  was  held  that  the 
original  land-owner  had  no  standing  in  court  to  enjoin  the  elevator 
company  from  erecting  a  warehouse  upon  the  land,  although  the 
city  had  condemned  only  an  easement,  and  the  refining  company 
remained  the  owner  of  the  fee.'  So,  where  the  city  of  New  Orleans 
was  authorized  by  its  charter  to  erect  and  maintain  wharves  and  to 
collect  wharfage  within  its  limits,  but  the  legislature  granted  to  a 
railroad  the  authority  to  inclose  and  occupy  for  its  purposes  a  de- 
scribed portion  of  the  levee  and  batture  within  the  city,  and  main- 
tain a  wharf  thereon  which  it  had  previously  erected,  and  exempting 
it  from  municipal  supervision  and  control  in  respect  of  such  wharf; 
and  still  later  the  city  assumed  to  grant  to  an  individual,  for  a  term 
of  years,  the  right  to  build  and  repair  wharves  and  levees  within  the 

defendant  attempts  its  defeat,  not  by  Sugar  Refining  Co.  v.  St.  Louis  Grain 

showing  any  thing  done  at  the  time  it  Elev.  Co.,  101  Mo.  192;  Liverpool  v. 

was  given,  but  because  of  the  turpi-  Chorley  Water  Works,  2  De  Gex,  M. 

tude  of  the  borrower  and  lender  when  &  G.  852 ;  Stockport  District  Water 

Garfleld  borrowed  money  of  the  bank  Works  v.  Manchester,  9  Jur.  (n.  s.) 

in  excess  of  the  amount  the  latter  was  266 ;  Pudsey  Coal  Gas  Co.  v.  Bradford, 

permitted  to  loan  to  one  person."  Bly  L.  E.  15  Eq.  167;  Starin  v.  Edson, 

V.  Second  Nat.  Bank,  79  Pa.  St.  453.  112  N.  Y.  206;  s.  c.  20  N.  Y.  St.  Eep. 

1  Albert  v.  Savings  Bank,   1  Md.  898;  19  N.  E.  Eep.  670 ;  reversing  s.  c. 

Ch.  407.  42  Hun  (N.  Y.),  549. 

"  Eailroad    Co.   v.  EUerman,   105  '  Belcher  Sugar  Eeflning  Co.  v.  St. 

U.  S.  166;  Georgetown  v.  Alexandria  Louis  Grain  Elev.  Co.,  101  Mo.  192, 

Canal  Co.,  12  Pet.  (U.  S.)  91 ;  Belcher  209. 
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city,  and  to  transfer  to  him  the  revenues  of  the  same  for  the  term; 
and  he  brought  a  bill  in  equity  to  enjoin  certain  persons,  to  whom 
the  railroad  company  had  made  a  lease  of  their  wharfage  privilege; 
—  it  was  held  that  he  had  no  standing  in  court  to  set  up  the  want  of 
power  in  the  railroad  company  to  build  the  wharf  and  collect  wharf- 
age.^ So,  where  a  so-called  Waterworks  Act  of  Parliament  empow- 
ered a  company  to  divert  the  water  of  a  stream,  without  limit  as  to 
quantity,  by  means  of  an  open  channel  filled  with  loose  stones,  and 
they  were  diverting  it  by  means  of  a  culvert,  —  it  was  held  that  an- 
other company,  who  were  entitled  to  the  water  of  a  stream,  into 
which  the  diverted  water  had  flowed,  were  not  entitled  to  an  injunc- 
tion to  restrain  a  violation  of  the  terms  of  the  act  as  to  the  mode  of 
diversion:  the  court  taking  the  view  that  such  an  injunction  could 
be  had  only  at  the  instance  of  the  attorney-general.'  So,  a  private 
person,  proceeding  in  right  of  being  a  tax-payer,  has  no  standing  to 
demand  that  the  commissioners  of  the  public  sinking  fund  be  en- 
joined from  leasing  at  public  auction  certain  ferries  and  wharfage 
property  to  a  private  corporation,  on  the  ground  that  the  corporation 
has  no  power  to  take  such  a  lease.'  So,  it  has  been  held  that  the 
use,  by  the  citizens  of  a  municipal  corporation,  of  a  certain  thorough- 
fare, gives  it  the  character  of  a  street,  although  it  is  occupied  by  the 
turnpike  or  plank  road  of  a  private  corporation,  to.  the  extent  that 
abutting  property-owners  cannot  be  heard  to  question  its  character  as 
a  street,  as  a  reason  for  vacating  an  assessment  for  its  improvement, 
but  that  such  question  can  only  be  raised  by  the  turnpike  or  plank- 
road  company.*  So,  the  validity  of  a  transfer  by  a  corporation  of 
its  property,  which  has  not  been  authorized  by  a  resolution  of  the 
board  of  directors  as  required  by  statute,'  cannot  be  impeached  on 
that  ground,  except  by  the  corporation  itself,  or  its  stockholders  or 
creditors."  So,  where  there  are  two  factions  in  an  educational  cor- 
poration struggling  for  the  possession  of  its  college  building,  one  of 
them  cannot  set  up,  as  a  reason  for  holding  possession  against  the 
other,  that  a  conveyance  of  the  property,  which  had  been  made  to 

1  Kailroad    Co.  v.  EUerman,   105  *  State  v.  Passaic,  42  N.  J.  L.  524. 

U.  S.  166.  To  the  same  effect,  see  State  v.  Fuller, 

»  Liverpool     v.    Choriey     Water  34  N.  J.  L.  227. 
Works  Co.,  2  De  Gex,  M.  &  Q.  852.  «  1  Rev.  Stat.  N.  Y,  591,  §  8. 

»  Starin  v.  Edson,  112  N.  Y.  206;  •  Eno  v.  Orooke,  10  N.  Y,  60.     See 

«.  c.  20  N.  Y.  St.  Rep.  898 ;  19  N.  E.  also  Belden  v.  Meeker,  2  Lans.  (N.  Y.) 

Bep.    670;    reversing  t.  c.  42   Hun  470. 
(N.  Y.),  549. 
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the  educational  corporation  by  a  municipal  corporation,  had  not 
been  made  under  seal,  wherefore  the  title  was  still  in  the  municipal 
corporation;  since  it  could  not  deny  the  title  under  which  alone  it 
could  hold/ 

§  6032.  When  Stockholders  may  and  may  not.  —  On  prin- 
ciples already  considered,''  the  stockholders  of  a  corporation 
have  a  standing  in  equity  to  set  aside  ultra  vires  acts  done  in 
the  name  of  the  corporation  by  its  managing  directors  and 
officers,  when  they  have  exhausted  their  means  of  redress 
within  the  corporation  itself;'  but  the  stockholders  maybe 
estopped  by  their  own  conduct*  from  having  relief  in  equity 
against  ultra  vires  transactions.  For  instance,  if  they  have 
participated  with  knowledge  in  the  advantages  derived  from 
the  misapplication  of  funds  which  have  been  borrowed  by 
the  corporation,  they  will  not  be  permitted  afterwards  to  set 
up  such  misapplication  as  a  defense  in  an  action  by  the 
lender  against  the  corporation  for  his  money.  They  should 
have  taken  steps  to  prevent  the  misapplication  when  they 
first  knew  of  it.*  On  like  grounds,  it  has  been  held  that  a 
stockholder  cannot,  in  a  suit  in  equity  which  he  is  permitted 
to  prosecute  in  behalf  of  the  corporation,  question  its  right 
to  exercise  all  the  powers  which  it  has  taken  to  itself  in 
its  certificate  of  incorporation,  —  for  instance,  its  power  to 
become  the  owner  of  the  stock  of  another  corporation,  — 
although  such  power  may  be  larger  than  is  authorized  by  its 
enabling  statute;  but  that  such  question  can  be  raised  only 
in  proceedings  by  the  attorney-general  in  behalf  of  the  State.^ 


1  State  V.  Senft,  2  Hill  (S.  C.),367.  •  Willoughby  v.  Chicago  Junction 

»  AnU,  §  4471,  et  seq.  B.  &c,  Co.,  50  N.  J.  Eq.  656;  s.  c.  25 

"  See    Railroad  Co,  v.  Ellerman,  Atl.  Rep.  277.    That  a  contract  by  a 

105  TJ.  S.  166 ;  Belcher  Sugar  Befln-  corporation  to  buy  oft  the  competition 

ing  Co.  V.  St.  LouiB  Grain  Elev.  Co.,  of  a  rival  company  cannot  be  assailed 

101  Mo,  192,  in  both  of  which  cases  by  a  stockholder  as  ultra  vires,  but  is 

this  right  is  conceded  to  a  stockholder,  within  the  discretionary  power  of  the 

while  denied  to  a  g«rara(?er,  directors,  —  see    Leslie    v.  Lorillard, 

*  Ante,  §  4497,  110  N,  Y.  519;  »,  c.  18  N,  E.  Kep. 

°  Thompson  v.  Lambert,  44  Iowa,  363;  1  L.  R.  A.  456. 


239. 
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§  6033.  Doctrine  that  the  Question  whether  a  Corporation 
has  Acted  Ultra  Vires  can  only  he  Raised  hy  State.  —  These 
considerations  bring  us  to  the  somewhat  new  and  growing 
doctrine,  that  whether  a  corporation  has  acted  in  excess  of  its 
granted  powers,  or  in  the  face  of  an  expressed  or  implied 
statutory  prohibition,  is  one  which  cannot  be  raised  in  litiga- 
tion between  it  and  a  private  party,  or  between  private  parties, 
but  can  only  be  raised  by  the  State,  in  a  direct  proceeding 
either  to  forfeit  the  franchises  of  the  corporation,  or  to  subject 
it  to  punishment  for  doing  the  unlawful  act.' 

§  6034.  Liimitations  of  This  Doctrine  and  Exceptions  to 

It.  —  It  cannot  escape  attention  that  this  doctrine,  if  allowed 
to  prevail  to  the  full  extent  implied  in  the  foregoing  expres- 
sion of  it,  stands  in  direct  contradiction  to  the  earlier  deci- 
sions,'' still  adhered  to  in  many  modern  holdings,'  to  the  efifect 
that  no  action  can  be  sustained  upon  the  contract  of  a  cor- 
poration made  in  excess  of  its  powers,  or  in  the  face  of  a 
prohibitory  statute,  and  that  there  is  no  estoppel  upon  the 
defendant  against  setting  up  his  want  of  power  or  the  statu- 
tory prohibition,  by  way  of  defense;  in  other  words,  that  it 

'  National  Bank  v.  Matthews,  98  146;  g.  c.  12  L.  R.  A.  168;  Wherry  v. 

'  TJ.  S.  621 ;  reversing  «.  c.  sub.  nom.  Hale,  77  Mo.  20 ;  Franklin  &c.  Inst. 

Matthews  v.  Skinker,   62  Mo.   329;  v.  Board  of  Education,  75  Mo.  408, 

s.  c.  21  Am.  Eep.  425;  St.  Louis  Drug  412;    Thornton    v.    National    Exch. 

Co.  V.  Eobinson,  81  Mo.  18 ;  affirming  Bank,  71  Mo.  221,  228 ;  Hovelman  v. 

«.  c.  10  Mo.  App.  588 ;  State  i;.  Minne-  Kansas  City  Horse  E.  Co.,  79  Mo. 

sota  Thresher  Man.   Co.,   40  Minn.  632.     The   doctrine    that    the    State 

218;  8.  c.  8  L.  E.  A.  510;  41  N.  W.  alone  can  challenge  ultra  vires  acts  of 

Eep.  1020;  Fritts  v.  Palmer,  132  U.  S.  corporations  is  enunciated  with  more 

282 ;  Baker  v.  Northwestern  Guaranty  or  less  distinctness  in  the  following 

&c.  Co.,  36  Minn.  185;  s.  c.  30  N.  W.  cases:  Leazure  v.  Hillegas,  7  Serg.  & 

Eep.  464;  Prescott  Nat.  Bank  v.  But-  E.  (Pa.)  313,  320;  Goundie  v.  North- 

ler,  157  Mass.  548;  s.  c.  32  N.  E.  Rep.  ampton  Water  Co.,   7  Pa.   St.   233; 

909;  Bank  v.  Hammond,  1  Eich.  L.  Silver  Lake  Bank  i;.  North,  4  Johns. 

(S.  C.)  281;  Grant  ti.  Henry  Clay  Coal  Ch.    (N.   Y.)    370;    Mclndoe    v.   St. 

Co.,  80  Pa.  St.  208 ;   Southern  Life  Louis,  10  Mo.  575,  577 ;  Chambers  v. 

&c.  Co.  V.  Lanier,  5  Fla.  110;  8.  c.  58  St.  Louis,  29  Mo.  543;  Land  v.  Coff- 

Am.  Dec.  448 ;  Bushnell  v.  Consoli-  man,  50  Mo.  243 ;  Runyan  v.  Coster, 

dated  Ice  Machine  Co.,  138  111.  67;  14  Pet.  (U.  S.)  122. 
g.  c.  27  N.  E.  Eep.  596;   Wood  v.  "  Ante,  §  5969. 

Corry  Water  Works  Co.,  44  Fed.  Rep.  ^  Ante,  5§  5968,  6007. 
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practically  obliterates  the  so-called  doctrine  of  ultra  vires. 
Moreover,  it  should  be  observed  that  extreme  caution  will  be 
necessary  on  the  part  of  courts  that  take  up  and  follow  this 
doctrine,  to  observe  its  boundaries  and  limitations.  In  the 
first  place,  the  doctrine  does  not  exist  in  the  broad  proposi- 
tion by  which  it  is  formulated  in  many  judicial  decisions 
and  in  the  foregoing  text.  It  is  not  and  never  has  been 
true,  except  under  the  facts  of  particular  cases,  that  the 
State  is  the  only  party  which  can  challenge  an  ultra  vires 
or  prohibited  contract  made  by  a  corporation.  In  many 
cases  such  a  contract  will  have  been  made  by  the  directors 
of  the  corporation  in  fraud  of  its  rights  and  in  violation 
of  their  trust,  —  in  which  cases,  there  is  no  principle  which 
will  estop  the  corporation  itself,  upon  a  new  board  of  direct- 
ors being  elected,  from  undoing  it,  upon  restoring  to  the 
other  party  to  the  contract,  he  being  innocent,  what  he 
has  lost,  if  anything,  and  what  the  corporation  has  gained, 
under  it.^  Moreover,  we  have  seen  that  where  the  unfaith- 
ful directors,  wielding  the  power  of  the  corporation,  refuse 
to  bring  such  an  action  in  the  corporate  name,  a  court  of 
equity  will  open  its  doors  to  the  stockholders,  and  allow  them 
to  prosecute  the  action  in  the  name  and  for  the  benefit  of 
the  corporation,  and  incidentally  for  the  benefit  of  all  the 
stockholders.^  We  shall  also  see  that,  according  to  many 
judicial  holdings,  if  the  corporation  becomes  insolvent,  a 
receiver  or  other  judicial  assignee,  standing  in  right  of  its 
creditors  and  stockholders,  may  prosecute  such  an  action;^ 
and  decisions  will  be  referred  to  which  concede  the  same 
right  of  action  to  creditors,  suing  for  themselves  and  for  all  • 
other  creditors,^  and  in  some  cases,  suing  for  themselves 
alone.^  Thus  far  there  is  a  right  of  action  in  the  corporation 
itself  and  in  a  successive  class  of  persons  in  privity  with  it. 
But  the  right  of  action  does  not  stop  here:  it  extends  in  par- 
ticular cases  to  persons  who  are  not  in  privity  with  it,  but 

*  Ante,  §§  6099,  6004.  »  Ante,  §  5795;  post,  ch.  194. 

'  Ante,  §  4471,   et  seq.;   §  4517,  et  *  Post,  §  6547. 

»eq.  "  Post,  §  6567. 
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who  are  strangers  to  it;  for,  as  we  have  already  had  occasion 
to  note  and  explain,  the  doctrine  is  that  an  injunction  will  be 
granted  to  restrain  the  ultra  vires  acts  of  corporations,  injuri- 
ous to  private  right,  at  the  suit  of  the  person  injuriously  affected, 
and  that  in  such  cases  the  Attorney-General  representing  the 
State  need  not  interpose  to  bring  the  action.'  Nor  will  the  State 
interpose  where  no  public  question  is  involved,  even  where  the 
irregularities  in  the  corporate  management  affect  merely  the 
rights  of  the  stockholders,  and  are  capable  of  being  redressed 
by  proceedings  in  equity  instituted  by  them.  It  is  said  that, 
to  justify  a  forfeiture  of  the  franchises  in  a  proceeding  insti- 
tuted by  the  State,  the  ultra  vires  acts  must  be  so  substantial 
and  continued  as  to  derange  or  destroy  the  business  of  the 
corporation  to  such  an  extent  that  it  no  longer  fulfills  the 
ends  for  which  it  was  created.  In  short,  if  the  unauthorized 
acts  affect  merely  the  stockholders  and  creditors,  and  they 
have  adequate  legal  or  equitable  remedies,  the  State  will  not 
interfere.^ 

§  6035.  Expressions  and  Applications  of  This  Principle. — 

It  is  doubtful  whether  any  consistent  theory  can  be  deduced  from 
the  adjudications  which  proceed  upon  this  principle,  as  to  the  cases 
in  which  it  is  to  be  applied  and  those  which  are  excluded  from  its 
operation,  other  than  the  mere  notion  of  the  judge  or  court  for  the 
time  being,  that  the  legislature  intended  that  the  only  penalty  for  the 
usurpation  of  a  power  not  granted,  or  for  the  doing  of  a  prohibited 
act,  should  be  a  forfeiture  of  the  franchises  of  the  corporation,  or 
other  punishment  visited  upon  it  in  a  criminal  proceeding.  To 
illustrate  this,  we  recur  again,  at  the  risk  of  repetition,  to  what  may 
,  now  be  regarded  as  the  leading  case  upon  this  doctrine.  This  case 
holds  that,  although  a  national  bank  has  no  power,  under  the 
National  Banking  Act,  to  lend  money  upon  the  present  security 
of  a  mortgage  of  real  estate,  but  is  impliedly  prohibited  from  doing 
so,  yet  when  the  bank  proceeds  to  enforce  such  a  security,  it  does 
not  lie  in  the  mouth  of  the  borrower  to  set  up  this  want  of  power. 
That  is  a  question  between  the  government  and  the  corporation,  in 

^  Post,  ch.  187.  This  was  conceded  '  State    v.   Minnesota     Thresher 

in  Liverpool  v.  Chorley  Water  Works,  Man.  Co.,  40  Minn.  213 ;  s.  c.  41  N.  W. 

Co.,  2  De  Gex,  M.  &  G.  852.  Eep.  1020;  3  L.  E.  A.  510. 
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a  proceeding  by  the  former  against  the  latter  for  a  forfeiture  of  its 
charter.  "A  private  person  cannot,  directly  or  indirectly,  usurp 
■  the  functions  of  the  government." '  The  Supreme  Court  of  Mis- 
souri, after  an  attentive  consideration  of  the  question,  endeavored  to 
generalize  the  doctrine  of  the  preceding  case,  and  to  state  it  in 
broad  terms,  by  saying  "  that  the  question  of  ultra  vires  can  only  be 
raised  in  a  direct  proceeding,  by  the  State  against  the  corporation, 
and  not  in  a  collateral  proceeding  by  another,  except  when  the 
charter  of  the  corporation  not  only  specifies,  and  therefore  limits  it 
to  the  business  in  which  it  may  engage,  or  by  express  terms,  or  by 
a  fair  implication  from  its  terms,  invalidates  transactions  outside  of 
its  legitimate  corporate  business.'" 

§  6036.  Whetlier  it  can  be  Harmonized,  with  the  Doctrine 
of  Ultra  Vires.  —  It  may  be  that  the  principle  thus  formulated 
can  be  made  to  harmonize  with  what  is  stated  in  a  preceding 
section,'  to  the  effect  that  remedies  exist  on  the  part  of  the 
corporation  itself,  on  the  part  of  its  stockholders,  its  creditors, 
or  their  representatives,  to  undo  the  ultra  vires  and  unfaith- 
ful acts  of  its  directors,  and  recover  the  money  or  property 
thereby  dissipated;  since  in  all  such  cases  the  proceeding  may 
be  regarded,  not  as  a  collateral  proceeding,  but  as  a  direct  pro- 
ceeding, to  arrest  the  wrong  when  threatened,  or  to  undo  it 
after  it  has  been  accomplished.  The  leading  decision  first 
above  alluded  to,'  followed,  as  it  has  been,  by  other  cases,' 
lays  the  ghost  of  those   ridiculous  decisions  which  take  a 

>  National  Bank  v.  Matthews,  98  369 ;  Land  v.  Coffman,  50  Mo.  243 ; 

U.  S.  621 ;  reversing  s.  c.  sub.  nom.  Atlantic  &c.  E.  Co.  v.  St.  Louis,  66 

Matthews  v.  Skinker,  62  Mo.  329 ;  s.  c.  Mo.  228 ;  St.  Joseph  Fire  &c.  Ins.  Co. 

21  Am.  Rep.  425;  followed  in  Thorn-  v.  Hauck,  71  Mo.   466;   Thornton  vt 

ton  V.  National  Exch.  Bank,  71  Mo.  National    Exch.  Bank,  71   Mo.  221 ; 

221.  Union  Nat.  Bank  v.  Hunt,  76  Mo.  439. 

'  St.  Louis  Drug  Co.  v.  Eobinson,  '  Ante,  §  6034. 

81  Mo.  18,  26 ;  affirming  a.  c.  10  Mo.  *  National  Bank  v.  Matthews,  98 

App.  588.    The  following  cases  were  IT.  S.  621. 

referred  to  by  the  court  as  supporting  '  National  Bank  v,  Whitney,  103 

the  doctrine,  and  they  do  support  it  TJ.  S.  99 ;  Merchants'  Nat.  Bank  v. 

more  or  less  directly :  Mclndoe  v.  St.  Hanson,  33  Minn.  40 ;  s.  c.  53  Am. 

Louis,  10  Mo.  575,  577 ;  Chambers  v.  Eep.  5 ;  Prescott  Nat.  Bank  v.  Butler, 

St.  Louis,  29  Mo.  543;  Pacific  E.  Co.  157  Mass.  548;  s.  c.  32  N.  E.  Rep. 

V.  Seely,  45  Mo.  212 ;  s.  c.  100  Am.  Dec.  909 ;  8  Bank.  L.  J.  145. 
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distinction  between  discounting  and  purchasing  commercial 
paper  by  a  national  bank/  by  preventing  an  obligor  upon  such 
paper  from  questioning  the  manner  in  which  the  national 
bank  acquired  it,  when  it  brings  an  action  upon  it.^ 

§  6037.  Further  Applications  of  This  Principle.  — Applying 
this  principle,  it  has  been  held  that,  in  a  suit  in  equity  to  set  aside 
a  conveyance  of  real  estate  made  in  trust  for  the  receiver  of  a  na- 
tional bank,  on  the  ground  that  it  was  made  without  consideration 
and  with  intent  to  hinder,  delay,  and  defraud  creditors,  —  the  plain- 
tiff cannot  challenge  the  conveyance,  on  the  ground  of  its  being 
unauthorized  or  inhibited  by  the  National  Banking  Act.'  The 
Supreme  Court  of  Missouri,  to  whom  this  doctrine  was  taught  by 
the  Supreme  Court  of  the  United  States,'  have  gone  far  beyond  its 
teachings,  and  has  made  a  gross  misapplication  of  it,  in  a  case 
where  the  proceeding  was  not  a  collateral  but  a  direct  proceeding  to 
prevent  the  doing  of  an  ultra  vires  act  against  common  right,  and 
specially  injurious  to  the  plaintiff.  The  court  held  that  if  a  cor- 
poration, which  is  created  for  the  purpose  of  constructing  a  horse 
railway,  and  which,  by  the  terms  of  its  charter,  has  power  to  con- 
struct such  a  railway  upon  certain  streets  of  a  city,  nevertheless 

1  Such  as  Lazear  v.  National  Union  Mass.  548;  s.  c.  32  N.  E.  Eep.  909;  8 
Bank,  52  Md.  78,  124;  s.  c.  36  Am.  Bank.  L.  J.  145. 
Eep.  355;  Farmers'  &c.  Bank  v.  *  Wherry  d.  Hale,  77  Mo.  20.  But 
Baldwin,  23  Minn.  198 ;  s.  c.  23  Am.  such  a  conveyance,  if  made  to  secure 
Eep.  683 ;  First  Nat.  Bank  v.  Pier-  a  debt  due  to  the  bank,  is  not  pro- 
son,  24  Minn.  140 ;  «.  c.  31  Am.  Eep.  hibited  by  the  National  Banking  Act, 
341 ;  Niagara  County  Bank  v.  Baker,  but  is  authorized  by  it,  and  is  hence, 
15  Ohio  St.  68.  Other  courts,  it  is  to  in  the  absence  of  fraud  or  want  of  con- 
be  observed,  have  had  the  sense  to  sideration,  valid  and  enforceable.  If 
repudiate  this  distinction.  Smith  v.  made  to  a  trustee  for  the  bank,  it  cre- 
Exchange  Bank,  26  Ohio  St.  141 ;  ates  a  trust  in  favor  of  the  bank,  and 
J>ape  V.  Capitol  Bank,  20  Kan.  440 ;  a  subsequent  conveyance  by  the  gran- 
8.  c.  27  Am.  Rep.  183;  National  tee,  to  a  trustee  for  a  receiver  of  the 
Pemberton  Bank  v.  Porter,  125  Mass.  bank,  is  not  only  no  fraud  upon  the 
333-  s.  c.  28  Am.  Eep.  235;  Atlas  individual  creditors  of  such  grantee, 
Nat.  Bank  v.  Savery,  127  Mass.  75, 77.  but  is  an  execution  of  his  trust,  which, 
For  a  transaction  held  to  be  a  dis-  if  it  had  been  refused,  a  court  of  equity 
counting,  see  Prescott  Nat.  Bank  v.  would  have  compelled.  Ibid. 
Butler,  157  Mass.  548.  And  see  fur-  *  National  Bank  v.  Matthews,  98 
ther,  as  to  this  distinction  between  U.  S.  621 ;  reversing  s.  c.  sub.  nom. 
discounting  and  purchasing,  ante,  Matthews  v.  Skinker,  62  Mo.  329 ;  s.  c. 
^  5751.  21  Am.  Eep.  425. 

»  Prescott  Nat.  Bank  v.  Butler,  157 
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proceeds,  without  authority  from  the  State,  to  construct  a  railway 
upon  other  streets  of  the  city,  and  the  State  does  not  interfere  to 
prevent  this,  it  cannot  be  enjoined  in  an  action  by  a  private  citizen 
whose  interests  were  injuriously  affected  thereby.^  This  was  a  plain 
violation  of  the  principle  elsewhere  stated,  that  an  injunction  will 
lie  at  the  suit  of  an  individual  against  the  doing  of  an  ultra  vires  act 
by  a  corporation,  specially  injurious  to  the  complainant." 

§  6038.  P'urther  Applications  of  It.  —  Under  the  principle  of 
the  preceding  text,  it  has  also  been  ruled  that,  where  a  corporation 
indorses  notes  for  another  and  is  compelled  to  pay  them,  the  party 
for  whose  benefit  the  indorsement  was  made  cannot,  in  the  absence 
of  an  express  prohibition  in  the  governing  statute  against  such  in- 
dorsements, invoke  the  doctrine  of  ultra  vires  as  a  defense  against 
the  enforcement  of  a  chattel  mortgage  given  to  secure  the  corpora- 
tion against  its  liability  upon  the  notes.'  Under  the  same  principle 
it  has  been  held  that,  in  an  action  by  an  alleged  banking  corpora- 
tion, the  defendant  will  not  be  permitted  to  show  that  the  plaintiff 
did  not  possess  the  legal  capacity  to  purchase  and  maintain  an 
action  on  the  bonds  which  are  the  subject-matter  of  the  suit.  The 
State  alone  is  the  proper  party  to  institute  such  an  inquiry.*  So,  in 
an  action  against  a  corporation  by  the  possessor  of  certain  lands 
which  were  claimed  by  the  corporation,  to  quiet  the  title  of  the 
plaintiff,  where  it  appeared  in  the  answer  that  the  corporation  had 
acquired  its  adverse  claim  by  becoming  the  purchaser  of  certain 
notes  secured  by  a  mortgage  of  the  lands,  it  was  held  that  the 
answer  was  not  demurrable  in  that  it  did  not  state  that  the  corpo- 
ration had  capacity  to  acquire  the  notes  and  mortgage.  It  was  suf- 
ticient  for  it  to  allege  that  it  was  '"'a  corporation,  organized,  existing, 
and  acting  under  and  pursuant  to  the  laws  of  Minnesota,"  and  that 
it  was  such  at  the  time  of  the  transactions  in  question;  and  whether 
it  had  power  to  acquire  the  mortgage  was  a  question  which  would 
not  be  litigated  in  the  particular  proceeding,  but  was  one  which 
concerned  only  the  State  and  the  stockholders  in  the  corporation.' 
Under  the  same  principle,  it  was  held  that,  although  a  bank  in 

'■  Hovelman  v.  Kansas  City  Horse  "  Franklin  Ave.  &c.  Inst.  v.  Board 

E.  Co.,  79  Mo.  632.  of  Education,  75  Mo.  408,  412. 

'  Post,  ch.  187.  *  Baker  v.  Northwestern  Guaranty 

»  St.  Louis  Drug  Co.  v.  Robinson,  10  Loan  Co.,  S6  Minn.  185 ;  s.  c.  30  N.  W. 
Mo.  App.  588 ;  s.  c.  affirmed,  81  Mo.  18.     Bep.  464, 
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which  the  State  was  the  sole  stockholder,  may  have  acted  contrary  to 
the  directions  of  the  legislature  in  lending  money  on  a  bond  secured 
by  a  mortgage,  yet  the  obligor  in  the  bond  would  not  be  heard  to 
set  up  this  irregularity  as  a  defense  to  an  action  upon  it;  but  that 
the  contract  was  good  as  between  him  and  the  bank,  although  the 
officers  of  the  bank  might  be  personally  responsible  to  the  State  for 
a  breach  of  their  official  duties  in  lending  the  moneys  of  the  bank 
on  this  species  of  security.' 

§  6039.  Further  Applications.  —  Although  there  are  statutory 
restrictions  upon  the  power  of  foreign  corporations  to  hold  land  in 
Pennsylvania,'  yet  it  has  been  held  that,  where  a  corporation  created 
under  the  laws  of  Massachusetts,  which  owned  and  operated  mining 
leases  in  Pennsylvania,  brought  an  action  for  coal  sold  to  the  defend- 
ant in  Pennsylvania,  through  an  agent  of  the  corporation,  —  the 
defendant  could  not  raise  the  question  of  the  plaintiff's  right  to  hold 
the  mining  leases,  but  that  such  an  inquiry  could  only  be  made  by 
the  Commonwealth.'  Under  the  same  principle,  where  a  banking 
corporation  had,  under  its  charter,  the  power  to  sell  for  cash  its  own 
stock,  which  had  been  surrendered  to  it,  and  invest  the  amount  in 
bonds  and  mortgages,  but  instead  of  taking  this  course,  it  received 
the  bond  and  mortgage  of  an  individual  as  a  consideration  for  shares 
of  its  stock  issued  to  him,  it  was  held  that  the  stockholder  could 
not  avail  himself  of  this  irregularity  as  a  defense  to  an  action  to 
foreclose  the  mortgage.'  A  frequent  application  of  the  same  princi- 
ple, denied  in  some  jurisdictions,  is  found  in  those  cases  which  hold 
that,  although  a  foreign  corporation  performs  an  act  in  violation  of 
the  laws  of  the  domestic  State,  the  validity  of  the  act  cannot  be 
impeached  in  a  collateral  proceeding.'  Thus,  where  a  foreign  cor. 
poration  had  purchased  land  and  taken  a  conveyance  of  it  in  direct 
violation  of  the  laws  of  the  State  in  which  the  land  was  situated,  it 
was  nevertheless  held  that  it  took  title  as  against  its  grantor  and  his 
subsequent  grantee,  and  that  the  validity  of  the  conveyance  to  it 
could  be  questioned  by  the  State  alone.'  Finally,  we  may  recur  to 
a  somewhat  unusual  application  of  the  principle,  in  a  case  where  a 
stockholder  of  a  corporation,  who  had  been  excluded  by  his  fellow- 

1  Bank  v.  Hammond,  1  Rich.  L.  •  Southern  Life  &c.  Co.  v.  Lanier, 

(S.  0.)  281.  5  Fla.  110;  s.  c.  58  Am.  Dec.  448. 

»  Ante,  §  5771 ;  post,  ch.  194.  *  Ante,  §  6028,  et  seq. 

«  Grant  v.  Henry  Clay  Coal  Co.,  80  °  Fritts  v.  Palmer,  132  U.  S.  282. 
Pa.  St.  208. 
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Btoekholders  from  his  rights  therein,  brought  a  bill  in  equity  to  have 
the  corporation  declared  a  partnership,  and  to  have  its  affairs  wound 
up,  on  the  ground  that  it  had  not  been  organized  in  compliance  with 
the  laws  of  the  State.  The  court  held  that,  although  it  may  not 
have  been  regularly  organized  in  compliance  with  the  governing 
statute,  yet  so  long  as  it  existed  and  did  business  in  the  face  of  the 
State  and  without  any  proceeding  on  the  part  of  the  State  to  dis- 
solve it  as  a  de  facto  corporation,  a  stockholder,  who  had  partici- 
pated in  its  irregular  organization  and  thereby  drawn  on  himself  an 
estoppel/  had  no  standing  in  court  to  have  it  declared  a  partnership, 
and  dissolved  and  wound  up  as  such.' 

§  6040.  Borrowers  cannot  Keep  the  Money  and  Plead 
Ultra  Vires.  — We  can  readily  understand  why  a  court  should 
not  be  willing  to  permit  a  debtor  of  a  bank  to  urge  that  the 
debt  was  created  in  contravention  of  this  statute,  in  order  to 
avoid  its  payment.  The  mischief  of  the  statute  was  the  danger 
which  would  flow  to  the  bank  from  the  giving  of  credit  in 
large  sums  to  single  individuals.  It  would  be  a  shameful 
thing  if  any  person  could  acquire  the  money  of  a  bank  in 
violation  of  such  a  statute,  and  then  keep  it  because  he  had 
obtained  it  unlawfully.  Instead  of  holding,  as  the  Supreme 
Court  of  Alabama  did,  that  this  statute  was  merely  directory, 
a  modern  court  would  probably  hold  that  the  debtor  of  the 
bank  would  not  be  heard  to  urge  its  provisions  in  order  to 
escape  the  payment  of  a  just  debt.*  Instead  of  taking  a 
position  so  essentially  knavish,  the  debtor  could  prevent  the 
mischiefs  which  would  flow  to  the  bank  from  this  particular 
violation  of  law,  by  restoring  to  it  what  he  had  thus  illegally 
obtained  from  it.  In  such  cases  the  principle  to  which  the 
stress  of  justice  drove  the  earlier  courts  was,  that  where  the 
corporation  is  prohibited  from  lending  money  on  a  particular 
security,  it  may,  notwithstanding  the  prohibition,  recover  the 
money  loaned,  although  the  security  may  be  void.*    That  is  to 

^  Ante,  §  1862.  *  Philadelphia  Loan  Co.  v.  Towner, 

*  Bushnell  v.  Consolidated  Ice  13  Conn.  249,  262 ;  Utica  Ins.  Oo.  ». 
Machine  Co.,  138  111.  67;  «.  c.  27  Scott,  19  Johns.  (N.  Y.)  1;  TJtica  Ins. 
N.  E.  Eep.  596.  Co.  ■;;.  Kip,  8  Cow,  (N.  Y.)  20. 

*  Ante,  §  6015,  et  seq, 
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say,  if  an  action  is  brought  upon  the  instrument  alone, 
there  can  be  no  recovery.  If  the  declaration  counts  on  the 
instrument,  and  contains  also  the  common  counts  for  money 
had  and  received,  the  count  upon  the  instrument  will  be  bad 
on  demurrer,  but  a  recovery  will  be  had  on  the  common 
counts.'  If,  ignoring  the  void  security,  an  action  is  brought 
for  the  money  loaned, — which  we  suppose,  at  common  law, 
would  be  an  action  of  assumpsit  for  money  had  and  received, 
— the  plaintiff  will  recover.  But  this  doctrine  was  predicated 
of  acts  where  the  corporation,  though  prohibited  from  taking 
the  particular  security,  yet  had  a  general  power  to  lend  money, 
and  consequently  power  to  make  such  a  loan  as  the  loan  in 
question  without  taking  the  security.  If  the  corporation  had 
no  power  whatever  to  lend  money,  not  only  the  security  but 
the  contract  itself  was  void,  and  no  recovery  could  be  had  upon 
either.^  If,  therefore,  according  to  this  doctrine,  an  insurance 
company  usurps  the  business  of  banking  and  discounts  notes, 
as  did  the  Utica  Insurance  Company,'  it  will  not  be  able  to 
maintain  an  action  upon  the  notes;  but  if,  as  an  insurance 
company,  it  has  a  general  power  to  lend  money,  it  may  main- 
tain an  action  for  the  money  loaned.*  With  reference  to  this 
subject,  a  distinction  has  been  taken  between  cases  where  the 
making  of  the  loan  and  the  taking  of  the  illegal  security 
form  one  entire  transaction,  and  cases  where  a  valid  loan  is 

'  Utica  Ins.  Co.  v.  Kip,  supra;  the  makers  and  indorsers  are  holders 
Philadelphia  Loan  Oo.  v.  Towner,  13  in  equity  and  good  conscience  to  pay- 
Conn.  249.  them ;  for  they  were  given  for  a  fair 

2  Life  &  Fire  Ins.  Oo.  i;.  Mechanics'  and  valuable  consideration."     Upon 

Fire  Ins.  Co.,  7  Wend.  (N.  y.)  31,  34;  similar  grounds,  it  was  decided  by 

Beach    v.    Fulton    Bank,    3    Wend.  Lord  Kenyon  and  Mr.  Justice  Buller, 

(N.  y.)  573,  583.  in  1792,  that    although  a  bottomry 

'  People  V.    Utica    Ins.    Co.,    15  bond,  taken  in  violation  of  a  statute, 

Johns.  (N.  y.)  358 ;  s.  c.  8  Am.  Dec.  was  void,  as  a  security  for  a  debt,  yet 

243.  this  would  not   prevent  the  lender 

*  Utica  Ins.  Co.  v.  Scott,  19  Johns,  from  maintaining  an  action  for  the 

(N.  Y.)  1;   Utica  Ins.  Co.  v.  Kip,  8  money  lent.    Accordingly,  where  an 

Cow.    (N.    Y.)    20.     In    Parker    v.  executor  of  the  borrower  had  paid 

Eochester,  4  Johns.  Ch.  (N.  Y.)  332,  such  a  debt,  he  could  not  maintain 

Chancellor  Kent,  in  speaking  of  the  an  action  to  recover  it  back  as  money 

notes  discounted   by  this  company,  paid    under    a    mistake:     Munt   v. 

said:  "There  can  be  no  doubt  that  Stokes,  4  T.  E.  561. 
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made  within  the  powers  of  the  corporation,  and  afterwards  an 
illegal  security  is  taken  for  it.  Here,  although  no  recovery  can 
be  had  on  the  security,  yet  a  recovery  can  be  had  on  common 
counts  for  the  money  lent.^  Such  were  the  distinctions  in  the 
American  courts  fifty  years  ago;  but,  ignoring  these  subtleties, 
and  taking  the  direct  road  to  justice,  the  doctrine  now  is,  that 
the  corporation  thus  making  the  loan  in  good  faith  may 
recover  upon  or  enforce  the  security,  and  that  the  borrower 
will  be  estopped,  by  his  act  of  receiving  the  loan  and  keeping 
the  money,  from  setting  up  that  the  corporation  had  no  power 
to  make  it.* 

§  6041.  Persons  Advancing:  Money  to  Corporations  not 
Bound  to  See  to  its  Proper  Application.  —  If  an  attorney  in  fact 
has  authority  to  assign  a  note  and  mortgage,  his  principal  can- 
not repudiate  the  transaction  because  he  fails  to  account  for  the 
proceeds.'  The  same  principle  operates  to  protect  persons 
dealing  with  trustees,  so  that  they  are  bound  to  look  no  fur- 
ther than  to  see  that  the  trustee  has  the  power  to  vary  the 
securities  belonging  to  the  trust.*  Necessarily,  it  operates  to 
protect  persons  dealing  in  good  faith  with  corporations, 
through  their  officers  or  agents.  If  a  contract  made  by  a 
corporation  is  within  the  general  scope  of  its  powers,  but  if 
the  real  purpose  of  its  officers  in  making  the  contract  is  un- 
lawful, —  as  where  it  has  a  general  power  to  borrow  money^ 
but  borrows  it  in  the  particular  case  for  unlawful  purposes,  — 
then  if  the  party  contracting  with  the  corporation  has  no 
knowledge  of  the  unlawful  purpose,  he  will  not  be  affected 
thereby,  and  the  defense  of  ultra  vires  will  not  be  available  to 
the  corporation,  or  to  those  claiming  through  it,  when  he 
brings  an  action  to  enforce  the  contract.^  Thus,  one  who  pur- 
chases property  of  a  corporation  is  not  bound  to  follow  the 

^  Philadelphia  Loan  Co.  v.  Towner,  '  See  the  reasoning  of  Oomstock, 

13  Conn,  249.  C.  J.,  in  Bissell  v.  Michigan  Southern 

»  AnU,  ^  6021.  &c.  E.  Co.,  22  N.  Y.  258,  273;  quoted 

•  "Wendell    v.    Orysler,    73   Mich,  in  Miners'  Ditch  Co.  v.  Zellerbach,  37 

424;  I.e.  41  N.  "W.  Kep.  321.  Cal.  543,  579;  «.  c.  99  Am.  Dec.  300; 

'  Ante,  §§  4930,  5707,  ThompsoH  v,  Lambert,  44  Iowa,  239. 
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price  into  its  treasury,  and  to  see  to  its  proper  distribution 
among  its  stockholders,  there  being  no  fraudulent  connivance 
on  his  part  with  its  officers  to  wrong  its  stockholders.*  It  has 
even  been  held  that  if  a  corporation  has  power  to  borrow 
money  and  to  execute  mortgages  to  secure  the  loan,  the  fact 
that  its  purpose  in  borrowing  the  money  is  to  use  it  in  a  trans- 
action which  is  ultra  vires,  will  be  no  defense  to  the  enforce- 
ment of  the  mortgage,  although  the  lender  knew  that  such  was 
its  purpose,  provided  he  had  no  further  complicity  in  the  un- 
lawful transaction  than  that  arising  from  such  mere  knowl- 
edge.* 

§  6042.  Other  Cases  in  Which  the  Courts  have  Kefused 
to  Admit  the  Defense.  —  A  mining  corporation,  being  un- 
successful and  under  expense,  transferred  its  properties  for 
stock  in  a  new  corporation,  and  in  so  doing  incurred  expenses, 
to  pay  which  it  borrowed  money  from  one  of  its  stockholders 
It  afterwards  levied  an  assessment  upon  its  shares  to  raise 
money  to  repay  the  money  thus  borrowed.  It  was  held  that 
a  delinquent  stockholder,  whose  shares  had  been  sold  under 
the  assessment,  could  not,  in  an  action  to  set  aside  the  assess- 
ment, set  up  that  the  assessment  was  rendered  necessary  by 
the  purchase  of  shares  in  the  other  corporation,  which  was 
ultra  vires.' 

'  Leathers  v.  Janney,  41  La.   An.  the  doctrine,  see  Lippincott  v.  Shaw 

1120 ;  's.  c.  6  South.  Rep.  884.  Carriage  Co.,  25  Fed.  Eep.  577. 

»  "Wright  V.  Hughes,  119  Ind.  324;  '  Taylor  v.  North  Star  Gold  Min. 

8.  c.  12  Am.  St.  Eep.  412;  21 N.  E.  Co.,   79  Cal.  285;  s.  c.  21  Pao.  Eep. 

Eep.  907.    For  another  illustration  of  753. 
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Article  I.    Corporate  Bonds. 


Section 

6050.  Power  to  issue  bonda. 

6051.  Further  of  this  power. 

6052.  Power  to  issue  corporate  bonds 

never  maturing. 

6053.  Power   in    respect  of    interest 

thereon  and  usury. 

6054.  Power  to  guarantee  the  bonds 

of  another  corporation. 

6055.  Power  to  lend  its  credit  by  issu- 

ing bonds. 

6056.  Power   to  sell  its  bonda  at  a 

discount. 

6057.  Power  to  exchange  its  bonds 

for  property  in  kind. 

6058.  Prohibited  bonds  or  n[iortgages. 

6059.  Further  of  this  subject. 

6060.  Prohibition  against  increaaing 

bonded  indebtedness  without 
consent  of  stockholders. 

6061.  Power  of  a  corporation  to  pledge 

its  own  bonds. 

6062.  Bonds  valid  though  mortgage 

void. 

6063.  Bonds  which  are  mortgages  by 

force  of  statute. 


Section 

6064.  Coupon    bonda   negotiable  al- 

though sealed. 

6065.  Non-payment  of  interest  does 

not  render  bonds  non-negoti- 
able. 

6066.  When  bonds  issued  in  blank, 

the  holder  may  till  up  blank. 

6067.  Whether  the  negotiable  quality 

of  the  bonds  extends  to  the 
mortgage. 

6068.  Eights  of  bona  fide  purchasers 

for  value. 

6069.  Defense  of  ultra  vires  unavailing 

against  such  purchaser. 

6070.  Doctrine  illustrated  in  the  case 

of  fraudulent  overissues. 

6071.  Bona  fide  purchaser  of  bonds 

indorsed  by  the  State. 

6072.  When  purchaser  bound  to  take 

notice  of  governing  statute. 

6073.  Circumstances     putting     pur- 

chasers upon  inquiry. 

6074.  Whether  put  on  inquiry  by  the 

numbers  on  the  bonda. 
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Section 

6075.  Put  upon  inquiry  by  a  refer- 

ence in  the  bonds  to  th.e  mort- 
gage. 

6076.  Whether  put  upon  inquiry  by 

the  presence  of  past-due 
coupons. 

6077.  Put  on  inquiry  by  what  circum- 

stances where  bonds  have 
been  stolen. 

6078.  Other    circumstances    putting 

purchasers  upon  inquiry. 

6079.  Stipulations     detached      from 

such  bonds. 

6080.  Distinction     between    redeem- 

ability  and  payabihty  in  re- 
spect of  the  question  whether 
bonds  are  past  due. 

6081.  Who  is  a  "  bona  fide"  holder. 

6082.  Purchaser    not    bound    to  see 

to  application  of    purchase- 
money. 
6088.  Who  is  a  purchaser  "for  value." 

6084.  Liability  of  railroad  company 

for  negotiating  void  munici- 
pal bonds. 

6085.  Liability  of    railroad  company 

as  indorser  of  municipal 
bonds. 

6086.  Rights  of  the  heir  of  the  trus- 

tee. 


Section 

6087.  Lien  of  new  bonds  exchanged 

for  old  ones. 

6088.  Interpretation    of     bond    and 

mortgage  with  reference  to 
date  of  maturity. 

6089.  Payment  or  purchase  of  bonds. 

6090.  Demand    of    payment    where 

made. 

6091.  Eights    in   respect    of   lost  or 

destroyed  bonds. 

6092.  Suits  in  equity  for  surrender 

and  cancellation. 
6098.  Bonds  convertible  into  stock. 

6094.  Eight  of  holders  of  mortgage 

bonds  of  land  grant  railroad 
to  exchange  boris  for  land. 

6095.  Sinking  fund  arrangements. 

6096.  Effect  of  consolidation. 

6097.  Bonds  guaranteed  or  indorsed 

by  the  State. 

6098.  Further  of  such  bonds. 

6099.  Subscriptions  to  bonds  on  con- 

dition that  a  certain  number 
of  bonds  shall  be, subscribed 
for. 

Non-liability  of  subscribers  to 
creditors. 

Taxation  of  bonded  indebted- 
ness assessed  upon  payment 
of  interest. 


6100. 


6101. 


§  6050.  Power  to  Issue  Bonds. — We  have  already  seea^ 
that  power  is  ascribed  to  corporations,  without  any  express 
grant,  but  as  matter  of  law,  to  contract  debts  for  the  purpose 
of  carrying  out  the  objects  of  their  creation,  and  to  issue  the 
usual  securities  therefor.  If  it  be  a  sound  principle  that  a  cor- 
poration may,  in  order  to  carry  out  the  legitimate  objects  of 
its  creation,  deal  precisely  as  an  individual  may,  except  in  so 
far  as  it  is  restrained  by  its  charter  or  governing  statute,^ — then 
the  conclusion  follows  that  it  may  borrow  money  and  issue 
negotiable  bonds  as  security  therefor,  the  same  as  an  indi- 


1  Ante,  *  5697. 

'  This  doctrine  is  beyond  question : 
Dana  v.  Bank  of    United  States,   5 
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vidual  may  do.*  A  railway  or  canal  company  may,  therefore, 
issue  its  negotiable  coupon  bonds  for  the  purpose  of  raising 
money  for  building  and  equipping  its  road  or  canal.^  A  char- 
ter provision  conferring  upon  a  railroad  company  the  power  <o 
mortgage  its  property  is  construed  as  conferring  upon  it,  by 
necessary  implication,  the  power  to  borrow  money  and  to  issue 
its  bonds  therefor.'  A  cemetery  association  having  power  "to 
hold,  purchase,  and  convey  such  real  estate  as  the  offices  of 
the  corporation  may  require,"  has  been  held  to  have  the  power 
to  issue  its  bonds  and  deliver  them  in  payment  for  lands  used 
as  a  cemetery  and  for  improvements  thereon.* 

§  6051.  Further  of  This  Power.  —  The  power  to  borrow 
money  to  effectuate  the  purposes  of  their  creation  is  almost 
universally  ascribed  to  corporations  as  one  of  their  inherent 
powers;^  and  where  a  corporation  possesses  this  power,  it 
cannot  be  material  by  what  kind  of  Instrument  it  acknowl- 
edges its  indebtedness  and  promises  payment.  Such  a  power, 
given  to  a  railway  company,  has  been  justly  held  to  carry  with 
it  the  power  to  issue  bonds}  And  where  a  corporation  had 
power  under  its  charter  to  hold  and  convey  such,  and  so 
much  real  estate,  and  to  erect  such  edifices  or  buildings  as  it 
might  deem  necessary  or  proper  for  the  purposes  of  a  public 
exchange,  it  was  held  that  it  had,  by  implication,  the  power  to 
borrow  money  for  such  purpose  and  to  secure  its  payment  by 
issuing  its  bonds,  and  mortgaging  its  real  estate  as  a  security 
for  the  same.'    Bonds  issued  to  carry  into  effect  the  legitimate 

'  Philadelpliia  &c.  R.  Co.  v.  Lewis,  &c.  B.  Co.,  77  N.  C.  289, 292,  and  cases 

33  Pa.  St.  33;  s.  c.  75  Am.  Dec.  574;  cited  in  the  preceding  note. 
Com.  V.  Smith,  10  Allen  (Mass.),  448,  °  Gloninger  v.  Pittsburgh  &c.  E. 

455;   «.   c.   87  Am.   Dec.  672;   citing  Co.,  139  Pa.  St.  13;  ».  e.  21  Atl.  Rep. 

Treadwell    v.  Salisbury  Man.  Co.,  7  211, 

Gray  (Mass.),  393,  404;  s.  c.  66  Am.  *  Seymour  t;.  Spring  Forest  Ceme- 

Dec.  490 ;  Braud  v.  Donaldsonville,  28  tery  Asso.,  19  N.  Y,  Supp.  94. 
La.  An.  558;  Commissioners  v.  Atlan-  "  Ante,  §  5697. 

tic  &c.  R.  Co.,  77  N.  C.  289.  "  Miller  v.  New  York  &c.  R.  Co.,  8 

"  Philadelphia  &c.  R.  Co.  v.  Lewis,  Abb.  Pr.  (N.  Y.)  431 ;  s.  c.  18  How.  Pr. 

33  Pa.  St.  33;  s.  c.  75  Am.  Dec.  674;  (N.  Y.)  374. 

McMasters   v.  Reed,  1   Grant    Cas.  '  Barry  v.  Merchants'  Exch.  Co.,  1 

(Pa.)  36;  Commissioners  v.  Atlantic  Sandf.  Ch.  (N.  Y.)  280. 
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ends  of  a  corporation  are  not  a  loan  of  money  within  the  pro- 
hibition of  a  charter;*  nor  are  they  within  the  prohibition  of  a 
charter  respecting  the  exercise  of  banJcing  privileges.^  Neither 
are  they  rendered  void  by  the  fact  that  they  are  secured  by  a 
mortgage  which  the  company  had  no  power  to  issue;  since  the 
illegality  of  the  mortgage  does  not  vitiate  the  bond:'  the 
principle  being  the  same  as  that  elsewhere  discussed,  that 
the  taking  of  an  illegal  security  for  a  valid  loan  will  not  vitiate 
the  loan,  though  no  recovery  can  be  had  on  the  instrument.* 

§  6052.  Power  to  Issue  Corporate  Bonds  never  Maturing', 

—  Under  a  general  power  to  borrow  conferred  by  its  char- 
ter, a  railway  company  cannot  issue  bonds  secured  by  mort- 
gages which  are  never  to  mature;  because,  such  bonds  are  not 
shares  in  such  sense  as  entitles  their  holders  to  participate  in 
corporate  elections,  yet  they  are  in  the  nature  of  shares  of  its 
capital  in  all  other  respects.  They  are  analogous  to  debenture 
shares,  which  are  authorized  by  statute  in  England,  though 
not  in  this  country.  A  corporation  cannot  thus  increase  its 
capital  stock  and  change  the  relative  rights  of  its  existing 
stockholders,  by  issuing  this  species  of  share  in  the  professed 
exercise  of  its  power  to  borrow,  and  such  an  issue  will  be 
enjoined.® 

§  6053.  Power  in  Respect  of  Interest  thereon  and  Usury. 

Authority  in  the  charter  of  a  railroad  company  to  borrow 
money  at  interest,  and  to  give  bonds  or  notes  therefor,  paya- 
ble at  such  times  and  places  as  may  be  agreed  upon,  includes 
authority  to  contract  for  the  payment  of  interest  semi-annu- 
ally.^   An  authority  in  such  a  charter  to  borrow  money  upon 

'  McMasters  v.  Reed,  1  Grant  Cas.  of  State  nndei  a,  penalty, — with  refer- 

(Pa.)  36, 49.  •  ence  to  the  right  of  action  for  the 

'  Ibid.  penalty  and  the    defenses    thereto: 

•  Philadelphia  &c.  K.  Co.  v,  Lewis,  McDaniel  v.  Gate  City  Gaslight  Co., 
33  Pa.  St.  33 ;  s.  c.  75  Am.  Dec.  574.  79  Ga.  58. 

*  Ante,  §  6714.  Construction  of  the  '  Taylor   v.   Philadelphia  &c.  R. 
statute  of  Georgia  of  Feb.  28, 1876,  re-  Co.,  7  Fed.  Rep.  386. 

quiring  all  corporations  issuing  bonds  "  Coe  v.  Columbus  &c.  K.  Co.,  10 

for  circulation  to  furnish  a  certified     Ohio  St.  372 ;  >.  c.  75  Am.  Dec.  518. 
statement  of  the  same  to  the  Secretary 
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such  terms  as  may  be  agreed  upon  between  the  parties,  includes 
an  authority  to  pay  interest  beyond  the  rate  fixed  by  the  stat- 
utes of  the  State.^  So,  where  the  charter  of  a  corporation 
authorizes  it  to  borrow  money  on  such  terms  as  its  directors 
may  determine,  and  to  issue  bonds,  a  loan  to  it  is  not  usurious 
because  the  bonds  are  sold  for  less  than  their  face  value}  Tlie 
effect  of  a  clause  on  the  face  of  a  negotiable  bond  which  a  cor- 
poration has  the  power  to  issue,  providing  for  the  payment 
by  the  corporation  of  interest  in  excess  of  the  rate  allowed  by 
law,  is,  in  the  absence  of  special  applicatory  statutes,  to  be 
determined  by  the  law  with  respect  to  usurious  contracts  in 
the  particular  jurisdiction.  If,  by  the  law  of  the  State,  the 
holder  of  an  obligation  tainted  with  usury  is  entitled  to  recover 
the  principal  sum  and  lawful  interest,  rejecting  the  usurious 
excess,^  the  same  rule  of  recovery  will  be  applied  in  an  action 
upon  a  negotiable  corporate  bond.* 

§  6064.  Power  to  Guarantee  the  Bonds  of  Another  Cor- 
poration.—  If  a  railroad  company  may  issue  its  own  bonds  for 
the  purpose  of  raising  money  to  complete  its  road,  it  may 
obviously  guarantee  the  bonds  of  municipal  corporations, 
issued  and  donated  or  otherwise  transferred  to  it,  to  enable  it 
to  complete  and  equip  its  road.^  And  if  bonds  of  one  com- 
pany guaranteed  by  another  have  passed  into  the  hands  of 
bona  fide  holders  for  value,  the  latter  company  will  be  holden 
on  its  guaranty,  although  it  may  have  been  in  excess  of  its 
powers.* 

§  6055.  Power  to  Lend  its  Credit  by  Issuing  Bonds.  —  The 

power  of  a  corporation  to  lend  its  credit  by  issuing  its  bonds 
rests  upon  a  different  footing;  and,  by  analogy  to  the  princi- 
ple that  a  corporation  cannot  bind  itself  by  indorsing  for 

*  Morrison  v.  Eaton  &c.  E.  Co.,  14  '  Philadelphia  &c.  E.  Oo.  v.  Lewis, 

Ind.  110.  33  Pa.  St.  33;  s.  c.  75  Am.  Dec.  574. 

'  Traders'  &c.  Bank  v.  Lawrence  *  Eailroad  Co.  v.  Howard,  7  Wall. 

Man.  Co.,  96  N.  0.  298.  (U.  S.)  392,  411. 

'  As  in  Pennsylvania;  "Wycoff  v,  '  Madison  &c.  E.  Oo.  v.  Norwich 

Longhead,  2  Dall.  (U.  S.)  92;  Turner  Sav.  Soc,  24  Ind.  457.     Compare  ante, 

V.  Calvert,  12  Serg.  &  E.  (Pa.)  46.  §  5867. 
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accommodation,^  it  may  be  concluded  tliat  no  sucli  power  exists, 
unless  conferred  in  express  terms  or  by  necessary  implication. 
This  may  be  illustrated  by  a  case  where  the  charter  of  an 
insurance  and  trust  company  provided,  in  substance,  that  the 
capital  was  to  be  only  a  million  dollars,  which  was  required  to 
be  paid  in  in  cash,  and  such  other  moneys  as  it  might  receive 
in  trust.  One  half  of  its  capital  was  to  be  invested  in  bonds 
and  notes,  and  at  an  interest  not  exceeding  seven  per  cent  per 
annum,  secured  by  unincumbered  real  estate  within  the  State; 
the  remaining  half,  together  with  the  premiums  and  profits 
received  by  the  company,  and  the  moneys  it  might  receive  in 
trust,  might  in  the  discretion  of  the  company  be  invested  in 
stocks,  loaned  to  any  city,  county,  or  company,  or  invested  in 
such  real  or  personal  property  as  it  might  deem  proper,  at  any 
rate  of  interest  not  exceeding  the  legal  rate.  It  had  in  terms 
power  "  to  grant  and  purchase  annuities"  and  "  make  any 
other  contracts  involving  the  interest  or  use  of  money  and 
the  duration  of  life."  This  did  not  confer  upon  the  corpora- 
tion power  to  issue  its  own  bond  in  exchange  for  the  mort- 
gage-bond of  a  natural  person;  and,  having  done  so,  it  could 
not  maintain  a  bill  in  equity  to  foreclose  the  mortgage.* 

§  6056.  Power  to  Sell  its  Bonds  at  a  Discount.  —  In  the 

absence  of  restraining  constitutional  provisions  or  statutes, 
private  corporations  have  the  same  power  to  sell  their  bonds 
at  less  than  their  par  value,  which  natural  persons  would  have. 
This  follows  from  the  principle  already  stated  that,  in  the 
absence  of  statutory  restraints,  corporations  may  resort  to  the 
same  means  for  the  purpose  of  raising  money  to  prosecute 
the  objects  of  their  creation  which  would  be  permissible  in 
the  case  of  natural  persons.' 

1  Ante,  i  5739.    See  also  onte,  §  5721,  33  N.  Y.  St.  Rep.  88;  25  N.  E.  Rep. 

etseg.  201;  9  L.  R.  A.  527;  8  Rail.  &  Corp. 

'  Smith  ©.Alabama  Life  Ins.  Co.,  L.   J.   484;    reversing  s.   c.  52  Hun 

4  Ala.  558.  (N.  Y.),  166,  and  6  N.  Y.  Supp.  124; 

*  Ante,  §  5731 ;  Coe  v.  Columbus  Traders'  &c.  Bank  v.  Lawrence  Man. 

&c.  R.  Co.,  10  Ohio  St.  372;  s.  c.  75  Co.,  96  N.  C.  298;  ante,  §  6053.    Cor- 

Am.  Dec.  518,  537 ;  Gamble  v.  Queens  porations     organized     under     Laws 

County  Water  Co.,  123  N.  Y.  91 ;  s.  c.  N.  Y.  1873,  ch.  737,  relating  to  the 

4702 


CORPORATE  BONDS.     [6  Thomp.  Coip.  §  6057. 

§  6057.  Power  to  Exchangee  its  Bonds  for  Property  in 
Kind. — We  have  seen  that  a  corporation  ordinarily  has  the 
power  to  exchange  the  unissued  shares  of  its  stock  for  prop- 
erty in  kind,  provided  the  property  is  such  as  it  has  the  power 
to  purchase  and  hold  for  the  purpose  of  carrying  out  the 
objects  of  its  creation,  and  that  the  law  does  not  require  it  to 
go  through  the  vain  process  of  receiving  money  for  its  shares, 
issued  to  one  from  whom  it  buys  property,  and  paying  the 
same  money  back  to  the  share-taker  for  the  property  which  it 
purchases  of  him,  or  of  accomplishing  the  same  objects  by 
an  exchange  of  checks.^  By  parity  of  reasoning,  a  corpora- 
tion which  has  power  to  issue  bonds  to  raise  money  for  the 
construction  of  its  works,  may  issue  them  in  payment  for 
works  already  constructed,  which  are  suitable  for  its  purposes, 
and  which  it  has  power  to  purchase  and  hold.^  But  it  is  a 
sound  conclusion,  though  somewhat  shaken  by  one  or  two 


organization  of  water  companies,  as 
amended  by  Laws  1881,  ch,  213, 
have  power  to  issue  bonds  at  their 
actual  value,  though  this  be  less  than 
the  par  value.  Gamble  v.  Queens 
County  "Water  Co.,  supra.  Where, 
by  a  statute,  railroad  corporations  are 
empowered  to  borrow  money  for  their 
corporate  purposes,  to  issue  evidences 
of  indebtedness  therefor  and  to  secure 
the  same  by  mortgages  and  pledges 
of  their  property  and  income,  and 
where,  by  subsequent  statute,  such 
corporations  are  authorized  to  sell 
such  evidences  of  indebtedness  at  a 
discount,  the  authority  thus  given 
extends  to  any  mortgage  given  to  secure 
such  evidence  of  indebtedness.  Ac- 
cordingly, where  railroad  bonds,  un- 
der the  operation  of  such  statutes, 
were  sold  at  a  large  discount,  it  was 
held  that  the  holders  were  entitled  to 
foreclose  the  mortgage  given  to  secure 
the  same  upon  the  basis  of  the  par 
value  of  the  bonds  and  accrued  inter- 
est, in  like  manner  as  though  the 
bonds  had  been  originally  sold  at  par. 


Indeed,  the  fact  that  a  court  of  jus- 
tice was  called  upon  to  make  such  a 
ruling  is  an  illustration  of  the  frivo- 
lous ingenuity  with  which  counsel 
frequently  trouble  the  courts.  Coe 
V.  Columbus  &c.  R.  Co.,  10  Ohio  St. 
372 ;  s.  c.  75  Am.  Dec.  518. 

1  Ante,  §§  1604,  1608. 

'  Gamble  v.  Queens  County  "Water 
Co.,  123  N.  Y.  91;  s.  c.  33  N.  Y.  St. 
Eep.  88;  25  N.  E.  Bep.  201;  9  L.  B. 
A.  527;  8  Bail'.  &  Corp.  L.  J.  484;  re- 
versing s.  c.  52  Hun  (N.  Y.),  166;  Coe 
V.  Columbus  &c.  B.  Co.,  10  Ohio  St. 
372 ;  s.  e.  75  Am.  Dec.  518,  533 ;  ante, 
§  5879.  For  instance,  it  is  no  objec- 
tion to  the  validity  of  railway  bonds 
or  of  the  mortgage  securing  the  same, 
that  the  company,  acting  under  a 
statute  authorizing  it  to  issue  its 
bonds  and  negotiate  them  at  less  than 
their  par  value,  had  exchanged  the 
bonds  for  iron  rails  instead  of  dispos- 
ing of  them  for  cash  and  with  the 
cash  buying  the  rails.  Coe  v.  Colum- 
bus &c.  E.  Co.,  10  Ohio  St.  372,  399; 
s.  c.  75  Am.  Dec.  518,  538. 
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unfortunate  decisions/  that  a  corporation  can.  neither  give 
away  its  bonds  as  a  bonus  to  its  stockholders,  nor  give  away 
its  stock  as  a  bonus  to  its  bondholders,  but  that  such  donations 
are  diversions  of  its  assets,  in  breach  of  the  trust  under  which 
its  directors  and  officers  hold  those  assets,  both  as  against 
creditors  and  .stockholders.^ 

§  6058.  Prohibited  Bonds  or  Mortgag-es.  —  Constitutio:ial 
prohibitions  exist  in  many  of  the  States  against  the  issuing 
by  corporations  of  stock  or  bonds,  except  for  money,  labor,  or 
property  actually  received  and  applied  to  the  purposes  for 
which  the  corporation  was  created,  and  providing  that  all 
fictitious  indebtedness  of  corporations  shall  be  void.'  Such  a 
constitutional  provision  is  construed  as  intended  to  prevent 
reckless  and  unscrupulous  speculators,  under  the  guise  or  pre- 
tense of  building  a  railroad  or  of  accomplishing  some  other 
legitimate  corporate  purpose,  from  fraudulently  issuing  and 
putting  upon  the  market,  bonds  or  stocks  that  do  not,  and  are 
not  intended  to,  represent  money  or  property  of  any  kind, 
either  in  possession  or  in  expectancy,  but  which  represent  val- 
ues entirely  fictitious;  but  not  to  interfere  with  the  usual  and 
customary  methods  of  raising  funds  by  corporations,  by  the 
issue  of  stocks  or  bonds  for  accomplishing  legitimate  corporate 
purposes.*     Such  a  provision,  in  the  constitution  of  California, 

'  Ante,  §§  1587,  1665,  et  seq.  under  legal  advice ;  that  the  defense 

'  This  may  be  illustrated  by  a  case  of  illegality  could  be  set  up  in  a  suit 

where  the  directors  of  a  corporation  to  foreclose  the  mortgage ;  that  A. 

gave  to  A.,  for  property  sold  by  him  could  not  be  required,  on  the  rescis- 

to  the  corporation,  mortgage  bonds  sion  of  the  transaction,  to  pay  in  the 

representing  its  full  value,  and  also  par  value  of  the  stock ;  and  that  the 

stock  issued  as  full  paid,  but  for  which  corporation  should  pay  to  A .  the  value 

the  corporation  received  no  consider-  of  the  property  conveyed  by  him.  and 

ation,  except  as  aforesaid,  although  that  he  should  be  required  to  surren- 

the  stock  then   had  a  considerable  der  the  stock.    Central  Trust  Co.  v. 

market  value.    It  was  held  that  the  New  York  City  &c.  E.  Co.,  18  Abb. 

contract  and  the  bonds  were  voidable  N.  Cas.  (N.  Y.)  881. 

at  the  election  of  the  corporation,  ex-  '  Ante,  i  60i0. 

cept  so  far  as  against  purchasers  for  '  Peoria  &c.  E.  Co.  v.  Thompson, 

value  without  notice,  although  the  103  111.  187 ;  approved  in  Memphis  &c. 

parties  to  the  contract  believed  the  E.  v.  Dow,  120  U.  S.  287,  298. 
transaction  to  be  lawful,  and  acted 
4704 


CORPORATE  BONDS.     [5  Thomp.  Corp.  §  6058. 

was  held,  by  a  learned  and  able  Federal  judge,  to  prohibit  the 
issuing  of  bonds  by  a  corporation  as  collateral  security  for  any 
sort  of  pre-existing  indebtedness.  In  his  view,  the  con,stitu- 
tional  provision  had  but  one  meaning,  which  was  that  the 
money  paid,  the  labor  done,  or  property  actually  received, 
must  be  paid,  performed,  or  received,  as  the  case  may  be,  on 
account  of  the  issuance  of  the  bonds. ^  Such  a  constitutional 
provision  does  not,  in  the  opinion  of  the  Supreme  Court  of 
the  United  States,  necessarily  indicate  a  purpose  to  make  the 
validity  of  every  issue  of  stock  or  bonds  by  a  private  corpora- 
tion depend  upon  the  inquiry  whether  the  money,  property, 
or  labor  actually  received  therefor  was  of  equal  value  in  the 
marhet  with  the  stock  or  bonds  so  issued.  It  was  not  clear  to 
the  court,  from  the  words  employed,  that  the  framers  of  the 
instrument  intended  to  restrict  private  corporations,  —  at  least 
when  acting  with  the  approval  of  their  stockholders,  —  in  the 
exchange  of  their  stock  or  bonds  for  money,  property,  or 
labor,  upon  such  terms  as  they  might  deem  proper,  —  provided 
always  the  transaction  was  a  real  one,  based  upon  a  present 
consideration,  and  having  reference  to  legitimate  corporate 
purposes,  and  was  not  a  mere  device  to  evade  the  law  and 
accomplish  that  which  was  forbidden.^  Another  court  has 
pointed  out  that  a  constitutional  provision,  in  the  frame  of 
language  employed  at  the  head  of  this  section,'  does  not, 
standing  by  itself,  require  that  the  amount  of  money,  or  the 
value  of  the  labor  or  property  for  which  stock  or  bonds  are 
issued,  shall  correspond  with  the  face  value  of  the  stock  or 
bonds  for  which  it  is  issued;  though  the  statute  law  of  that 
State  went  further,  as  held  in  a  previous  decision.*  In  the 
opinion  of  the  court,  in  the  absence  of  such  statutory  provi- 
sions, the  constitutional  provision  would  be  complied  with  in 


1  Farmers'  Loan   &c.   Co.  v.   San  •  Const.  Ala.,  art.  14,  §  6. 

Diego  Street  Car  Co.,  45  Fed.  Kep.  518,  *  Referring  to  Ala.  Code,  §§  1560- 

528,  per  Ross,  J.  1663 ;  Elyton   Land  Co.  v.  Birming- 

"  Memphis  &c.  R.  v.  Dow,  120  U.  S.  ham  Warehouse  &c.  Co.,  92  Ala.  407 ; 

287,   299.      Similarly,   see  Brown    v.  s.  c.  25  Am,  St.  Rep.  65;  9  South. 

Duluth  &c.  R.  Co.,  53  Fed.  Rep.  889,  Rep.  129. 
893,  894. 
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the  case  of  stock,  which  was  not  a  fictitious  increase,  but  was 
issued  for  money,  labor  done,  or  money  or  property  actually 
receiv.ed,  and  in  case  of  bonds,  issued  for  money,  labor  done, 
or  money  or  property  actually  received,  where  there  was  in 
fact  a  debt  which  was  real,  and  not  fictitious.  "The  constitu- 
tional provision  in  question,"  said  Walker,  J.,  "operates  to 
invalidate  evidences  of  indebtedness  when  there  is  in  fact  no 
debt;  to  require  every  issue  of  stocks  or  bonds  of  private  cor- 
porations to  represent  substantial  values  received  by  the  cor- 
porations; to  impose  upon  those  charged  with  the  disposition 
of  corporate  securities  the  duty  to  procure  therefor  a  fair  and 
reasonable  equivalent  in  money,  labor,  or  property  actually 
contributed  to  the  corporation.  Courts  of  the  highest  author- 
ity, which  have  considered  the  effect  of  such  provisions,  have 
not  construed  them,  when  not  fortified  by  more  stringent 
statutory  requirements,  as  invalidating  issues  of  stocks  and 
bonds  in  exchange  for  money,  property,  or  labor,  upon  such 
terms  as  the  corporate  authorities,  in  the  fair  exercise  of 
their  judgment  and  discretion,  may  deem  proper,  though  the 
amount  received  therefor  was  less  than  the  face  value  of  secu- 
rities. The  negotiation  of  bonds  must  be  a  real  transaction, 
carried  through  to  promote  legitimate  corporate  purposes, 
and  not  a  mere  trick  or  device  to  evade  the  law,  and  impose 
greater  obligations  upon  the  corporation  than  there  is  any 
occasion  for  it  to  assume  in  order  to  obtain  the  consideration 
received  therefor." '  A  statute  prohibiting  corporations  or- 
ganized under  it  from  mortgaging  their  property,  or  giving 
any  lien  thereon,  has  been  construed  as  not  intended  to 
prevent  corporations  from  giving  a  mortgage  or  lien  upon 
property  which  they  may  purchase,  to  secure  the  unpaid  pur- 
chase-money,* 

§  6059.  Further  of  This  Subject.  —  Similar  views,  it  will  be 
recalled,  have  been  put  forth  by  some  of  the  courts  upon  the 
question  of  the  valuation  at  which  specific  property,  other  than 

»  Nelson  v.  Hubbard,  96  Ala.  238;  '  McMurray  *.  St.  Louii  &c.  Co., 

8.  c.  11  South.  Rep.  428,  432.  33  Mo.  377. 
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money,  may  be  received  by  a  corporation  in  the  payment  of  its 
shares/ — those  courts  adopting  what  the  author  has  ventured 
to  designate  as  the  "good  faith  rule,"  which  is,  that  whatever 
the  parties  to  the  transaction,  that  is  to  say,  the  oflBcers  of  the 
corporation  issuing  the  shares  and  the  other  contracting  party 
receiving  them,  agree,  in  good  faith,  to  be  the  value  of  the 
property  delivered  or  conveyed  to  the  corporation  in  payment 
of  them,  is  such  value.  The  latitude  of  construction  and  the 
opportunity  thus  left  open  of  frittering  away  the  salutary  con- 
stitutional provision,  point  to  the  propriety  of  legislation  fix- 
ing more  definitely  the  deviation  between  the  par  value  of  the 
stock  or  bonds  and  the  real  or  market  value  of  the  property 
which  may  be  permitted.  The  Legislature  of  Wisconsin  has 
fixed  the  limit  of  deviation  at  seventy-five  per  cent  of  the  par 
value.'  This  statute  restrains  a  corporation  from  hypothecat- 
ing its  bonds  as  a  security  for  loans, — in  other  words,  from 
issuing  them  as  collateral  security,  without  stipulating  that  they 
shall  be  accounted  for  at  not  less  than  seventy-five  cents  on 
the  dollar  of  their  par  value,  and  all  bonds  otherwise  issued 
are  void.'  But  where  there  was  no  such  statutory  limit,  the 
conclusion  was  that  a  corporation  might  pledge  its  own  mort- 
gage bonds  as  collateral  security  for  a  debt,  without  any  such 
restriction  as  to  the  value  at  which  they  should  be  accounted 
for  to  the  company  in  case  of  a  sale  to  foreclose  the  pledge,  and 
that  such  a  pledge,  if  made  without  fraud,  but  with  the  bona 
fide  purpose  of  securing  the  payment  of  corporate  debts,  could 
not  properly  be  regarded  as  a  fictitious  increase  of  the  indebt- 
edness of  the  corporation,  or  as  an  issuing  of  its  bonds  except 
for  money,  labor  done,  or  money  or  property  actually  received, 
within  the  meaning  of  the  constitutional  inhibition,  —  al- 
though the  amount  of  the  bonds  thus  pledged  might  exceed 
the  amount  of  the  indebtedness  to  be  secured.*  It  has  been  held 
that  an  indebtedness  of  a.  corporation  is  not  "fictitious,"  within 
the  meaning  of  such  a  provision,  where  it  consists  of  notes 

*  Ante,  §  1618,  et  teq.  '  Pflster  v.  Milwaukee  &e.  R.  Co., 

>  Rev.  Stat.  Wis.,  ^  1753.  83  Wis.  86 ;  «.  c.  53  N.  W.  Eep.  27. 

*  Nelson  v.  Hubbard,  96  Ala.  238;  «.  c.  11  South.  Hep.  428,  433. 
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and  mortgages  issued  by  the  corporation  in  consideration  of 
money  advanced  to  and  paid  for  the  corporation,  and  of  prop- 
erty sold  and  delivered  to  it  by  the  mortgagee,  though  but  a 
part  of  the  consideration  for  each  note  executed  by  the  cor- 
poration had  been  received  by  it  at  the  date  of  the  execution 
of  the  note,  if  the  full  consideration  was  afterwards  received 
by  it,  and  there  was  no  fraud  on  the  part  of  the  mortgagee.* 
The  constitution  of  California,  in  a  provision  of  the  kind 
under  consideration,  used  the  expression  "  bonded  indebted- 
ness." It  was  held  by  the  Supreme  Court  of  that  State  that 
this  did  not  embrace  the  issue  of  non-negotiable  promissory 
notes  secured  by  a  mortgage;^  but  this  interpretation  of  the 
provision  does  not  seem  to  deserve  commendation,  since  it 
leaves  the  road  open  to  an  evasion  of  the  prohibition  in  every 
case,  by  the  mere  device  of  issuing  non-negotiable  notes  pay- 
able to  a  particular  person  instead  of  negotiable  bonds,  pay- 
able to  the  bearer.  Some  of  these  statutes  declare  that  all 
bonds  otherwise  issued  shall  be  void.  Where  the  statute  con- 
tains such  a  declaration,  the  courts  have  nothing  to  do,  in  the 
absence  of  circumstances  of  an  estoppel,  except  to  enforce  the 
mandate  of  the  statute,  and  to  hold  that  bonds  issued. in  con- 
travention of  its  terms  are  void.' 

'  Underhill  v.  Santa  Barbara  Land  Code,  §  2434.  This  statute  was 
&c.  Co.,  93  Cal.  300;  s.  c.  28  Pac.  amended  in  1888,  by  excluding  from 
Eep.  1049.  its  operation  debentures  or  bonds, 
'  Ibid.  308.  "the  payment  of  which  shall  be 
'  National  Foundry  &c.  Works  v.  secured  by  an  actual  transfer  of  real 
Oconto  Water  Co.,  52  Fed.  Kep.  29;  estate  securities  for  the  benefit  and 
Pfister  V.  Milwaukee  &c.  E.  Oo.j  83  protection  of  purchasers  of  said  de- 
Wis.  86;  8.  c.  53  N.  W.  Eep.  27.  bentures  or  bonds."  Wash.  Laws 
A  statute  of  Washington  Terri-  1888,  ch.  32,  p.  65.  The  Legislature 
tory  prohibited  corporations  from  of  Pennsylvania  enacted  in  1887  a 
issuing  bills  and  other  evidences  of  statute  to  the  effect  that  corporate 
debt  for  circulation  as  money,  "ex-  bonds  or  other  certificates  of  indebt- 
cept  bonds  by  railroad  companies,  edness,-  shall  not  be  issued  by  any 
which  shall  at  no  time  exceed  double  railroad  corporation  until  the  full 
the  amount  of  paid-up  stock  issued  amount  of  its  subscribed  capital  stock 
by  said  company";  and  made  stock-  shall  have  been  paid  for;  and  limit- 
holders  liable  to  creditors  of  the  cor-  ing  the  issue  of  bonds  by  such  com- 
poration  to  the  amount  of  their  panies  to  an  amount  not  to  exceed 
unpaid   subscriptions    only.     Wash,  the  amount  of   their    capital    stock 
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§  6060.  Prohibition  against  Increasing  Bonded  Indebted- 
ness without  Consent  of  Stoclsholders.  —  A  constitutional  pro- 
vision to  the  effect  that  the  stock  and  bonded  indebtedness 
of  corporations  shall  not  be  increased  except  in  pursuance  of 
general  laws,  nor  without  consent  of  the  persons  holding  the 
larger  amount  in  value  of  stock,  first  obtained  at  a  meeting  held 
after  thirty  days'  notice  given  in  pursuance  of  law,^  followed 
by  a  statute  providing  for  notice  in  such  cases  for  four  con- 
secutive weeks  in  the  newspaper  published  nearest  to  the  place 
of  business  of  the  corporation, — merely  establishes  require- 
ments for  the  benefit  of  the  stockholder s,  which  may  be  waived 
by  them.''  This  decision  conforms  to  a  numerous  class  of 
holdings,  to  the  effect  that,  the  stockholders  being  the  real 
parties  in  interest,  so  to  speak,  in  respect  of  the  contracts 
made  by  the  corporation,  can  waive  any  informalities  in  mak- 
ing them,  and  especially  those  intended  for  their  benefit  and 
protection.'  A  prohibition  against  increasing  the  indebted- 
ness of  any  corporation  without  the  consent  of  its  stock- 
holders,^ is  not  infringed  by  the  execution  of  a  mortgage  to 
secure  the  payment  of  money,  in  a  transaction  which  merely 
changes  the  form  of  an  existing  corporate  indebtedness.^ 

§  6061.  Power  o%  a  Corporation  to  Pledge  Its  Own  Bonds. 

In.  a  former  title  we  have  considered  the  question  of  the 
power  of  a  corporation  to  deal  with  its  own  unissued  shares 
as  property,  and  to  pledge  them  as  collateral  security  for  the 
payment  of  its  debts.'  Although  there  is  a  solecism  in  con- 
ceding the  power  of  a  man  to  issue  his  own  promissory  note, 

actually  paid  for,  and  providing  that  Modesto  Irrig.  Dist.  v.  Tregea,  88  Cal. 

they  shall  not  be  sold  except  for  their  334;  «.  c.  26  Pac.  Eep.  237. 

fair  market  value.    Pa.  Laws  1887,  '  Const.  Ala.,  art.  14,  §  6. 

No.  44,  p.  94,  §  3.    A  statute,  enacted  '  Nelson  v.  Hubbard,  96  Ala.  238 ; 

in  1889,  prescribed  the  amount  of  the  s.  c.  11  South.  Eep.  428. 

stock  and    bonds    which    might   be  '  Ante,  §  5314,  et  seq.,  §  6027. 

issued  by  railroad  companies  thereto-  *  In  this  case.  Const.  Pa.,  art.  16, 

fore    or  thereafter    consolidated  and  §  7. 

merged:  Pa.  Laws'  1889,  No.  223,  p.  '  Powell  v.  Blair,  133  Pa.  St.  550; 

205.    Manner  of  giving  notice  of  spe-  a.  c,  19  Atl.  Rep.  559 ;  Ahl  v.  Ehoads, 

cial  elections  for  voting  bonds,  for  irri-  84  Pa.  St.  319. 

gating    districts    under    Oal.    Stat,:  '  Ante,  ^  2051,  et  seg. 
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or  other  evidence  of  debt,  and  then  to  treat  it  as  his  own  prop- 
erty, yet  it  seems  to  be  established  that  a  corporation,  which 
has  the  power  to  issue  bonds  secured  by  a  mortgage,  may  exe- 
cute such  bonds  and  a  mortgage  to  secure  them,  and  then 
transfer  the  bonds  and  the  mortgage,  as  collateral  security  for 
an  indebtedness  of  a  less  value  than  the  sum  for  which  the 
bonds  are  issued,  and  which  is  secured  by  the  mortgage.^  It 
may  be  observed  that  this  doctrine,  if  established,  will  open 
a  convenient  road  to  the  avoidance  of  usury  laws,  and  to  the 
avoidance  of  any  constitutional  or  statutory  provisions  re- 
straining corporations  from  issuing  their  bonds,  except  at 
their  par  value,  or  at  a  prescribed  limit  less  than  par.^ 

§  6062.  Bonds  Valid  though  Mortgage  Void.  —  A  corpora- 
tion organized  for  a  purpose  the  accomplishing  of  which 
requires  money,  having,  by  necessary  implication,  the  power 
to  borrow  money  and  to  issue  negotiable  bonds  therefor,^  it 
is  quite  too  obvious  for  discussion  that  the  bonds  of  such  a 
company  will  be  valid,  although  the  company  may  have 
attempted  to  secure  them  by  a  mortgage  of  its  properties 
which  it  had  no  power  to  execute,  and  which  is  hence  void. 
The  mortgage  is  merely  collateral  to  the  principal  undertak- 
ing, is  but  an  additional  security  for  it,  and  its  invalidity 
cannot,  of  course,  affect  the  primary  obligation  to  pay  the 
debt.^  It  follows  that  a  memorandum  upon  such  bonds,  that 
they  have  been  issued  by  the  company  in  accordance  with 
its  charter,  in  a  given  amount,  and  that  the  mortgage  therein 
recited  has  been  duly  executed  and  delivered  to  the  trustee, 
is  quite  immaterial,  in  so  far  as  it  aflfects  the  right  of  a  bona 
fide  holder  of  such  a  bond  to  recover  a  judgment  against  th« 
corporation  in  an  action  thereon.' 

>  Lehman  v.  Tallassee  Man.  Co.,  96  Ala.  238;  g.  c.  11  South.  Eep.  428, 

64  Ala.  567 ;  Duncomb  v.  New  York  433 ;  with  which  compare  Pflster  v. 

&c.  R.  Co.,  84  N.  Y.  190;  Nelson  v.  Milwaukee  &c.   B.  Co.,  88  Wis.  86; 

Hubbard,  96  Ala.  238;  s.  c.  11  South,  s.  c.  53  N.  W.  Rep.  27. 
Rep.  428,  433.  '  Ante,  §§  5C97,  5731,  6050,  6051. 

'  See,  in  this  aspect  of  the  question,  *  Philadelphia  &c.  B.  Co.  v.  Lewis, 

the  discussion  in  Nelson  v.  Hubbard,  33  Pa.  St.  33 ;  s.  c.  75  Am.  Dec.  574. 

»  Ibid. 
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§  6063.  Bonds  Which  are  Mortgages  hy  Force  of  Statute. 

A  statute  of  Florida,  authorizing  a  railroad  company  to 
issue  "first  mortgage  bonds,"  has  been  held  to  authorize  it 
to  issue  a  bond  which  should  operate  as  a  first  mortgage  upon  its 
properties,  without  the  additional  formality  of  executing  a 
mortgage.*  This  is  plain,  if  it  is  a  proper  construction  of  the 
statute;  since  the  enabling  act  under  which  corporate  bonds 
are  issued  must,  on  principles  hereafter  stated,  be  regarded  as 
a  part  of  the  contract,  when  referred  to  on  the  face  of  the 
bonds.^ 

§  6064.  Coupon    Bonds    Negotiable,    although     Sealed. — 

In  this  country  coupon  bonds  issued  by  governments,  or  by 
public  or  private  corporations,  under  the  governmental  or  the 
corporate  seal,  and  payable  to  bearer,  are  now  generally  held  to 
be  negotiable,  and  to  possess  the  usual  qualities  of  negotiable 
paper,^  although  indorsed  by  the  State,^  except  that  neither  such 
bonds  nor  ihe  coupons  attached  thereto  are  entitled  to  grace? 
These  instruments  are  a  modern  financial  invention.  They 
are,  as  is  well  known,  issued  by  the  United  States  govern- 
ment,'  by  the   governments  of    the   several  States,'  by   the 

1  State  V.  Florida  &o.  R.  Co.,  15  »  Chaffee  v.  Middlesex  E.  Co.,  146 

Fla.  690,  706.  Mass.  224. 

»  Post,  §  6072.  «  The  United   States    5-20    bonds 

'  Morris  Canal  &o.  Co.  v.  Fisher,  9  were    negotiable,    and    title    thereto 

N.  J.  Eq.  667 ;  s.  c.  64  Am.  Dec.  423 ;  passed  by  delivery.     One  who  took 

Morris  Canal    &c.  Co.  v.  Lewis,   12  them  in  pood  faith  for  value  acquired 

N.  J.  Eq.  323, 329;  Winfleld  v.  City  of  a  good  title  to  them.     If  one  depos- 

Hudson,  28  N.  J.  L.  255 ;  Memphis  v.  ited  them  for  safe-keeping    with    a 

Brown,  1  Flip.  (U.  S.)  217;  Vreeland  banking  institution,  and  the  cashier 

V.  Van  Horn,  17  N.  J.  Eq.  137,  140;  of    the  institution  pledged  them  in 

Beid  V.  Bank,  70  Ala.  199 ;  Evertson  violation  of  his  duty,  the  pledgee,  act- 

V.  National  Bank,  66  N.  Y.  14;  «.  c.  ing  in  good  faith,   acquired  a  good 

23    Am.    Rep.    9;    Thomson  v.  Lee  title  to  them ;  and  a  recovery  of  them 

County,  3  Wall.  (U.  S.)  327;  Knox  from  him,  effected  through  the  fraud 

County  V.  Aspinwall,  21  How.  (U.  S.)  and  bad  faith  of  the  cashier,  did  not 

539 ;  McClelland  v.  Norfolk  &c.  R.  Co.,  divest  the  title  out  of  the  pledgee  and 

110  N.  Y.  469,  475;  s.  c.  6  Am.  St.  revest  it  in  the  depositor.    Eingling 

Eep.  397 ;  Connor  v.  Fifth  Nat.  Bank,  v.  Kohn,  4  Mo.  App.  59. 
(Pa.),  14  Pitts.  L.  J.  (N.  s.)370.  '  1  Dan.  Neg.  Inst.,  §§  440,  446; 

*  Reid  V.  Bank,  70  Ala.  199.  "Walker  v.  State,  12  S.  C.  2OO. 
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governments  of  the  Territories,'  as  well  as  by  municipal  cor- 
porations, and  railway,  canal,  steamboat,  mining,  manufac- 
turing, and  other  incorporated  companies.  Such  bonds, 
whether  the  coupons  are  attached  or  detached,  are,  when  they 
employ  negotiable  words,  as  when  they  are  made  payable  to  the 
bearer,  the  holder,  or  to  order,  are  almost  universally  held  to  be 
negotiable  instruments,  possessing  the  ordinary  incidents  of 
such  instruments,  although  they  may  be  issued  under  seaV 


'  National  Bank  v.  Yankton 
County,  101  U.  S.  130, 133,  per  Waite, 
O.J. 

2  White  V.  Vermont  &c.  E.  Co.,  21 
How.  (U.  S.)  575;  Knox  County  v. 
Aspinwall,  21  How.  (U.  S.)  539;  Za- 
briskie  v.  Cleveland  &c.  E.  Co.,  23 
How.  (U.  S.)  381;  Gelpcke  v.  Du- 
buque,! Wall.  (U.  S.)  175;  Mercer 
County  V.  Hacket,  1  Wall.  (U.  S.)  83; 
Meyer  v.  Muscatine,  1  Wall.  (U.  S.) 
384;  Murray  v.  Lardner,  2  Wall. 
(U.  S.)  110;  Thomson  v.  Lee  County, 
3  Wall.  (U.  S.)  327;  Supervisors  v. 
Schenck,  5  Wall.  (U.  S.)  772;  Aurora 
City  V.  West,  7  Wall.  (U.  S.)  82 ;  Clark 
V.  Iowa  City,  20  Wall.  (U.  S.)  583; 
Moi-an  V.  Commissioners,  2  Black 
(U.  S.),  722;  Durant  v,  Iowa  County, 
1  Woolw.  (U.  S.)  72;  Commissioners 
V.  Claik,  94  U.  S.  278;  Blackman  v. 
Lehman,  63  Ala.  547 ;  s.  c.  35  Am. 
Eep.  57 ;  State  v.  Cobb,  64  Ala.  127 ; 
Society  for  Savings  v.  New  London, 
29  Conn.  174;  Johnson  v.  Stark 
County,  24  111.  75 ;  Junction  K.  Co.  v. 
Cleneay,  13  Ind.  161 ;  Clapp  v.  Cedar 
County,  5  Iowa,  15 ;  s.  c.  68  Am.  Dec. 
678 ;  Consolidated  Asso.  v.  Avegno,  28 
La.  An.  552 ;  Virginia  v.  Chesapeake 
&c.  Canal  Co.,  32  Md.  501;  Ohapin  v. 
Vermont  &c.  E.  Co.,  8  Gray  (Mass.), 
575;  Spooner  v.  Holmes,  102  Mass. 
503 ;  s.  c.  3  Am.  Eep.  491 ;  Haven  v. 
Grand  Junction  &c.  Co.,  109  Mass.  88 ; 
Craig  V.  Vicksburg,  31  Miss.  216 ;  Bar- 
rett V.  County  Court,  44  Mo.  197; 
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Eingling  v.  Kohn,  4  Mo.  App.  59,  63 ; 
Lafayette  &c.  Bank  v.  St.  Louis  Stone- 
ware Co.,  4  Mo.  App.  276;  City  of 
Elizabeth  v.  Force,  29  N.  J.  Eq.  587 ; 
Connecticut  &c.  Ins.  Co.  v.  Cleveland 
&c.  E.  Co.,  41  Barb.  (N.  Y.)  9;  Hub- 
bard V.  New  York  &c.  E.  Co.,  36  Barb. 
(N.  Y.)  286;  Blake  v.  Livingston  Co., 
61  Barb.  (N.  Y.)  149;  Wickes  v.  Adri- 
ondack  Co.,  2  Hun  (N.  Y.),  112; 
Evertsen  v.  National  Bank,  4  Hun 
(N.  Y.),  695;  s.  c.  66  N.  Y.  14;  23 
Am.  Eep.  9 ;  Bank  of  Eome  v.  Eome, 
19  N.  Y.  20,  24;  Hodges  v.  Shuler,  22 
N.  Y.  114 ;  Brainerd  v.  New  York  &c. 
E.  Co.,  25  N.  Y.  496 ;  Seybel  v.  Na- 
tional Currency  Bank,  54  N.  Y.  288; 
s.  c.  13  Am.  Eep.  583;  Dinsmore  v, 
Duncan,  57  N.  Y.  573;  s.  c.  15  Am. 
Eep.  534;  Weith  v.  Wilmington,  68 
N.  C.  24;  Carr«.  Le  Fevre,  27  Pa.  St. 
413,  418;  Beaver  County  v.  Arm- 
strong, 44  Pa.  St.  63,  68  (but  see  Dia- 
mond V.  Lawrence  County,  37  Pa.  St. 
353;  s.  c.  78  Am.  Dec.  429) ;  National 
&c.  Bank  v.  Hartford  &c.  E.  Co.,  8 
E.  I.  375,  379;  s.  c.  91  Am.  Dec.  237; 
Langston  v.  South  Carolina  E.  Co.,  2 
S.  0.  248;  San  Antonio  v.  Lane,  32 
Tex.  405 ;  First  Nat.  Bank  v.  Mount 
Tabor,  52  Vt.  87 ;  s.  c.  36  Am.  Eep. 
734;  Arents  v.  Com.,  18  Gratt.  (Va.) 
750,  773;  Clark  v.  Janesville,  10  Wis. 
136;  Mills  v.  Jefferson,  20  Wis.  50. 
That  coupons  are  not  negotiable,  see 
Clarke  v,  Janesville,  1  Biss.  (U.  S. )  98 ; 
Jackson  v.  York  &c.  E.  Co.,  48  Me. 
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The  doctrine  of  the  preceding  text  is  absolutely  clear  in  those 
States  whose  legislation  has  abolished  the  use  of  private  seals; 
because  such  legislation  has  had  the  effect,  which  it  was  in- 
tended to  have,  of  abolishing  the  distinction  between  special- 
ties and  simple  contracts.^ 


147 ;  Myers  v.  York  &c.  R.  Co.,  43  Me. 
232;  Diamond  v.  Lawrence  County, 
37  Pa.  St.  353;  «.  c.  78  Am.  Dec.  429. 
"  There  has  been  a  manifest  disposi- 
tion in  the  courts  and  in  legislatures 
to  extend  the  operation  of  the  rules 
applicable  to  commercial  paper  to 
other  securities  which,  by  common 
usage  and  for  the  accommodation  of 
business,  pass  from  hand  to  hand, 
representing  money  values."  Mor- 
row V.  Vernon,  35  N.  J.  L.  490,  493, 
per  Scudder,  J.  In  this  case  it  was 
held  that  a  "  bounty  note  "  given  by  a 
township,  payable  to  J.,  or  bearer, 
"  provided  the  township  be  relieved 
of  one  man  in  the  draft  that  has  just 
fallen  upon  the  township,  in  the  call 
for  three  hundred  thousand  men," 
etc.,  was  not  negotiable,  but  rather 
for  the  reason  that  it  was  not  payable 
unconditionally.  The  courts  of  Eng- 
land have  ascribed  the  negotiable 
quality  to  exchequer  bills  (Wookey  v. 
Pole,  4  Barn.  &  Aid.  1),  and  to  bonds 
of  the  King  of  Prussia  which  were 
shown  to  be  ordinarily  passed  from 
hand  to  hand  by  delivery.  Gorgier 
V.  Mieville,  3  Barn.  &  0.  45.  But  cer- 
tain instruments  issuea  by  the  gov- 
ernment of  Naples  were  held  to  be  not 
negotiable,  because  it  was  found  that 
they  did  not  usually  circulate  without 
a  certificate,  which  did  not  accompany 
them.  Lang  v.  Smyth,  7  Bing.  284. 
The  prevailing  view  is  believed  to  be 
that  county  warrants  are  distinguish- 
able from  bonds  issued  by  counties  in 
aid  of  railways  and  for  other  objects, 
in  this,  that  such  warrants  are  not 
negotiable.    Clark  v.  Des  Moines,  19 


Iowa,  199,  213 ;  s.  c.  87  Am.  Dec.  423 ; 
Clark  V.  Polk  County,  19  Iowa,  248, 
256.  But  a  decision  is  found  where  it 
is  held  that  an  order  drawn  by  the 
auditor  of  a  county  upon  the  treasurer 
of  the  county,  for  the  payment  of 
money  to  the  person  named  therein, 
"  or  bearer,"  is  in  effect  the  negotiable 
promissory  note  of  the  county,  the  same 
being  in  that  State  a  corporation 
(Floyd  County  v.  Day,  19  Ind.  450),— 
just  as  a  similar  order  drawn  by  the 
authorized  agent  of  a  private  corpora- 
tion, upon  its  treasurer  or  other  fiscal 
officer,  would  be  a  negotiable  prom- 
issory note  of  the  corporation.  Ante, 
^  5763. 

'  Such  is  the  case  in  the  State  of 
Iowa.  In  that  State  the  use  of  private 
seals,  except  by  corporations,  has 
been  abrogated ;  and  it  has  been  there 
held  that  a  seal  upon  a  county  bond, 
issued  in  aid  of  a  railway  company, 
does  not  deprive  the  bond  of  its  nego- 
tiable character,  since  sealed  promis- 
sory notes,  payable  to  order  or  bearer, 
have  in  that  State  always  been  nego- 
tiable. The  court  further  said :  "  Be- 
sides this,  sealed  instruments,  simply 
^s  such,  are  abolished  with  us.  That 
is,  the  use  of  private  seals,  except  by 
corporations,  is  abrogated.  So  that 
the  use  of  one,  in  such  an  instance  as 
the  present,  is  but  the  mode  of  ex- 
pression by  a  corporation,  and  that  a 
public  one.  The  technical  idea  of  a 
specialty  did  not  exist  among  us  at 
the  tim«  this  instrument  was  made." 
Clapp  V.  Cedar  County,  5  Iowa,  15, 
52 ;  s.  c.  68  Am.  Dec.  678,  687. 

4713 


6  Thomp.  Corp.  §  6067.]     corporate  bonds  and  mortgages. 

§  G065.  Jfon-payment  of  Interest  does  not  Render  Bonds 
Non-negotiatole.  — The  non-payment  of  an  installment  of  inter- 
est, when  due,  does  not  affect  the  negotiability  of  corporate 
bonds,  or  of  the  subsequent  coupons,  until  the  maturity  of  the 
bonds  themselves,  or  of  the  coupons;  and  a  purchaser  for  value, 
without  notice  of  their  invalidity  as  between  antecedent  par- 
ties, will  take  them  discharged  from  all  infirmities.^ 

§  6066.  When  Bonds  Issued  in  Blank,  Holder  may  Fill 
up  Blank. — Again,  if  the  bonds  of  a  corporation  are  issued 
to  a  payee  not  named,  or  in  other  words  are  payable  in  blank, 
and  have,  in  this  condition,  passed  from  hand  to  hand,  it  is 
competent  for  the  holder  to  fill  the  blank,  so  as  to  make  the 
bond  payable  to  him  or  to  his  order,  and  he  can  then  main- 
tain suit  upon  it  in  his  own  name.^ 

§  6067.  Whether  the  Negotiable  Quality  of  the  Bonds 
Extends  to  the  Mortgage.  —  Although  a  mortgage  may  be 
given  to  secure  a  debt  evidenced  by  a  promissory  note  or 
other  negotiable  security,  yet  the  mortgage  itself  is  not  a  nego- 
tiable security,  unless  there  is  a  statute  making  it  so,  and  it  is 
doubtful  whether  any  such  statutes  have  been  enacted.  A 
mortgage  cannot,  in  the  absence  of  a  statute  authorizing  it,  be 
assigned  at  law:  it  can  be  assigned  in  equity,  but  only  in  equity; 
and  a  court  of  equity,  in  giving  effect  to  an  assignment  of  it, 
will  be  careful  not  to  sacrifice  the  superior  equities  of  others. 
An  assignment  of  a  note,  bond,  or  other  evidence  of  debt 
which  is  secured  by  a  mortgage,  carries  with  it,  in  equity,  an 
assignment  of  the  mortgage;  and  if  the  security  is  negotiable,  a 
bona  fide  purchaser  of  that  will  take  it  free  from  any  equities, 
that  is  to  say,  free  from  any  defenses  which  might  have  been 
set  up  by  the  maker  or  those  claiming  under  him;  but  he  will 
take  the  mortgage  subject  to  such  equities  or  defenses.'    An 

1  Cromwell  w.  Sac  Co.,  96  U.  S.  51.  How.   (U.   S.)   575,   577;  Chapin    v. 

To  the  same  effect,  see  National  Bank  Vermont  &c.  E.  Co.,  8  Gray  (Mass.), 

V.  Kirby,  108  Mass.  497 ;  Boss  v.  Hew-  575. 

itt,    15    Wis.   260;   Railway   Co.   v.  '  Olds  v.  Cummings,  31  111.  188; 

Sprague,  103  U.  S.  756.  Murray  v.  Lylburn,   2    Johns.   Ch. 

»  White  1).  Vermont  &c.  K.  Co.,  21  (N.  Y.)  441;  Westfall  v.  Jones,  23 
4714 


CORPORATE  BONDS.     [5  Thomp.  Coip.  §  6068. 

exception  to  this  principle  is  said  to  be  that  a  court  of  equity 
will  protect  the  assignee  of  the  mortgage  against  the  latent 
equities  of  third  persons}  Another  exception  is  said  to  be  that 
if  the  intending  assignee  applies  to  the  mortgagor,  and  the 
mortgagor  consents  to  the  assignment,  this  will  estop  him  from 
setting  up  any  equities  against  the  assignee.*  The  Supreme 
Court  of  Illinois  have  applied  this  principle  to  a  mortgage 
issued  by  a  railroad  company  to  secure  its  negotiable  bonds.' 
But  subsequently  the  same  court  held  that  the  principle  had 
no  application  to  mortgage  deeds  of  trust  of  railroad  com- 
panies, to  secure  their  coupon  bonds  which  are  Intended  to  be 
placed  on  the  market  and  circulated  as  commercial  paper,  and 
to  be  issued  as  securities  for  permanent  investments.  When, 
therefore,  such  railroad  bonds,  so  secured,  had  been  issued 
and  delivered  to  contractors  engaged  in  the  construction  of 
the  road,  and  by  them  disposed  of  on  the  market  to  innocent 
purchasers,  it  was  held,  on  a  bill  by  the  trustee  to  foreclose  it, 
that  the  unsettled  equities  and  matters  of  account  could  not 
be  interposed  as  a  defense  to  the  bill.* 

§  6068.  Klg-hts   of  Bona    Fide   Purchasers  for  Value. — 

Corporate  bonds  payable  to  the  bearer,  being  negotiable  secu- 
rities,^ are  good  in  the  hands  of  bona  fide  purchasers  for  value, 
notwithstanding  the  circumstances  under  which  they  have 
been  issued  may  be  such  as  to  render  them  voidable  in  the 
hands  of  the  original  taker.*  Every  transfer  of  such  bonds 
before  maturity  to  a  new  holder  for  value,  and  without  notice 
of  any  equities  or  infirmities  attaching  to  them,  will  give  the 
latter  a  good  title  to  them  as  against  the  former  holder.'  More- 
over, the  transferee  of  such  a  bond  is  presumed,  in  the  absence 

Barb.  (N.  Y.)  9;  Melendy  v.  Keen,  "  Chicago  &c.  E.  Co.   v,  Loewen- 

89  111.  395;  Mott  v.  Clark,  9  Pa.  St.  thai,  93  111.  433. 

399 ;  8.  c.  49  Am.  Dec.  566.  *  Peoria  &c.  E.  Co.  v.  Thompson, 

'  Murray  v.  Lylburn,  2  Johns.  Oh.  103  111.  187. 
(N.  Y.)  441,  443;  Mott  v.  Clark,  9  Pa.  '  Ante,  §  6064. 

St.  399;  s.  c.  49  Am.  Dec.  £66;  Pryor  "  Peoria  &c.  E,  Co.  v.  Thompson, 

V.  Wood,  31  Pa.  St.  142.  103  111.  187;   Gibson  v.  Lenhart,  101 

'  Melendy  v.  Keen,  89  111.  395,  404 ;  Pa.  St.  522. 
Matthews  v.  Wallwyn,  4  Ves.  118.  '  Gibson  v.  Lenhart,  101  Pa.  St.  522. 
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of  evidence  to  the  contrary,  to  be  a  bona  fide  holder  for  value.' 
Where  there  is  evidence  tending  to  rebut  this  presumption, 
the  question  whether  the  holder  is  a  bona  fide  purchaser  for 
value  is  a  question  of  fact  for  a  jury? 

§  6069.  Defense  of  Ultra  Vires  Unavailing'  against  Such 
Purchaser.  —  We  have  alreadj'  seen  that  private  corporations 
have  an  implied  or  incidental  power  to  issue  bonds  for  the  pur- 
pose of  raising  money  to  carry  out  the  objects  of  their  crea- 
tion;' and  that  this  power  does  not  depend  upon  any  express 
grant  in  their  charters,  and  is  consequently  to  be  regarded  as 
a  power  existing  under  the  principles  of  the  common  law. 
We  have  already  had  occasion  to  note  the  principle  that 
where  a  corporation'  has  the  power  to  do  an  act  or  to  execute 
an  instrument,  the  fact  that  it  had  no  power  to  do  the  act  in 
the  particular  instance,  or  the  fact  that  it  executed  the  instru- 
ment in  the  particular  instance  without  the  requisite  formal- 
ity,— will  not  invalidate  the  act  or  the  instrument  in  so  far  as  it 
affects  innocent  third  persons.''  These  principles  apply  to  the 
subject  under  consideration,  so  as  to  validate  bonds  issued  by 
private  corporations  in  the  hands  of  bona  fide  purchasers  for 
value,  although  the  bonds  were  issued  in  violation  of  a  restric- 
tion in  the  charter.^  Thus,  where  a  corporation  was  empow- 
ered to  issue  mortgage  bonds  to  the  amount  of  two-thirds  of 
its  capital  paid  in,  and  it  issued  such  bonds  to  an  amount  less 
than  two-thirds  of  its  authorized  capital,  but  to  an  amount 
much  more  than  its  capital  then  paid  in,  —  it  was  held  that 
the  bonds  were  enforceable  in  the  hands  of  bona  fide  pur- 
chasers for  value.'  In  this  case  the  principle  of  estoppel, 
elsewhere  alluded  to,'  operates  to  protect  the  rights  of  such 
purchasers.  For  the  purpose  of  applying  this  principle,  it  is 
necessary  to  consider  for  whose  benefit  the  statutory  restric- 
tion was  imposed,  and  it  will  generally  be  found  that  it  was 

>  Gibson  v.  Lenhart,  101  Pa.  St.  522.  »  Ells-worth  v.  St.  Louis  &c.  E.  Co., 

a  Ibid.  98  N.  Y.  553;  s.  c.  33  Hun  (N.  Y.),  7. 

»  Ante,  i  6051.  °  Hackensack  Water  Co.  v.  De  Kay, 

'  Ante,  i  5975,  et  seg.  36  N.  J.  Eq.  548. 

'  Ante,  ^  5258,  5303,  5740,  6027. 
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imposed  for  the  benefit  of  the  stockholders.  The  right  to  have 
it  enforced  is  therefore  a  right  which  they  may  waive.  When, 
therefore,  in  violation  of  such  a  restriction,  the  stockholders, 
and  the  corporation  for  them,  stand  by  and  allow  the  bonds  of 
the  corporation  to  be  issued  and  sold,  and  see  the  corporation 
avail  itself  of  the  benefits  arising  therefrom,  they  are  concluded 
from  setting  up  the  defense  of  ultra  vires  against  bona  fide 
purchasers  for  value.^  The  same  principle  applies  to  muni- 
cipal bonds  issued  in  aid  of  a  railroad  company,  which  the 
company  has  put  in  circulation,  and  which  have  come  into  the 
hands  of  a  bona  fide  purch,aser  for  value.  If  in  such  a  case 
the  railroad  company  has  given  a  deed  of  trust  to  the  muni- 
cipal corporation  issuing  the  bonds,  to  secure  the  performance 
of  the  conditions  on  which  the  bonds  were  issued,  such  pur- 
chaser will  be  subrogated  in  equity  to  the  rights  of  the  muni- 
cipal corporation,  and  will  have  the  deed  of  trust  enforced  for 
his  benefit;  and  it  will  not  lie  in  the  mouth  of  the  railroad 
company  to  set  up  the  defense  that  the  bonds  were  not  valid 
bonds  of  the  municipality.^ 

§  6070.  Doctrine  Illustrated  in  the  Case  of  Fraudulent 
Over-issues.  —  We  have  already  seen  that,  in  the  case  where 
the  authorized  agents  or  officers  of  a  corporation  make  a 
fraudulent  over-issue  of  its  shares,  and  they  pass  into  the 
hands  of  innocent  purchasers  for  value,  they  are  good  in  the 
hands  of  such  purchasers,  at  least  to  the  extent  of  indemnity 
from  the  corporation  by  way  of  damages  for  what  they  have 
lost  through  the  tortious  acts  of  its  agents.^  If  this  principle 
is  a  sound  one  in  its  relation  to  the  fraudulent  over-issue  of 
share  certificates,  which  are  only  quasi-negotia.h\e,  it  applies, 
for  stronger  reasons,  in  the  case  of  a  fraudulent  over-issue  of 
bonds,  which  are  negotiable.  Thus,  it  has  been  held  that  where 
negotiable  railroad  bonds,  -indorsed  by  the  State,  are  regular 

'  Tyrell  v.  Cairo  &c.  E.  Co.,  7  Mo.      thorization  of  the  stockholders.    See 
App.  294.    The  defense  in  this  case     also  post,  §  6072,  et  seg. 
was  that  the  bonds  were  issued  by  the  *  Washington  &c.  Co.  v,  Oazenove, 

directors  -without  the  consent  or  au-     83  Va.  744 ;  s.  c.  3  S.  E.  Eep.  438. 

»  Ante,  §§  1493, 2596. 
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on  their  face,  and  recite  in  the  indorsement  a  compliance  by 
the  company  with  the  conditions  of  the  statute  under  wliich 
they  are  issued,  —  an  innocent  purchaser  for  value  takes  them 
unaffected  by  any  fraud  or  mistake  in  their  over-issue;  nor 
will  the  fact  Vaa.i'  unpaid  interest  coupons  are  attached  to  them 
charge  him  with  notice  of  any  defect  in  them.^ 

§  6071.  Bona  Fide  Purchaser  of  Bonds  Indorsed  by  the 
State.  —  From  what  has  just  preceded,  it  maybe  concluded 
that,  although  railroad  bonds  are  indorsed  by  the  State 
for  the  purpose  of  giving  them  circulation  aud  credit,  yet  if 
they  are  fraudulently  issued,  or  issued  in  violation  of  the  terms 
of  the  statute  authorizing  the  officers  of  the  State  to  indorse 
them  for  the  State,  and  nevertheless  pass  into  the  hands  of  a 
bona  fide  purchaser  for  value,  he  will  acquire  a  good  title  to 
them,  not  only  as  against  the  corporation  issuing  them,  but 
as  against  the  State  indorsing  them.*  Where  the  declared 
purpose  of  a  statute  authorizing  an  indorsement  by  the  State 
of  the  bonds  of  ft  railroad  company  was  "  to  furnish  the  aid 
and  credit  of  the  State  to  expedite  the  construction  of  rail- 
roads," it  was  held  that  the  status  of  the  State  was  that  of  an 
accommodation  indorser,  and  that  in  respect  of  the  question  of 
the  rights  of  purchasers  of  such  bonds,  the  principle  applied 
that  whoever  takes  accommodation  paper,  with  knowledge 
that  the  terms  and  conditions  upon  which  the  accommoda- 
tion was  given  are  being  violated,  or  participates  in  the 
diversion  of  such  paper  to  other  objects  or  uses  than  was  in- 
tended when  the  paper  was  made,  must  be  understood  to 
relieve  the  party  from  the  liability,  whatever  liability  the 
party  with  whom  he  deals  may  incur.'  When,  therefore,  a 
railroad  contractor  received  bonds  indorsed  by  the  State  under 
condition  not  warranted  by  the  statute  under  which  the  in- 
dorsement had  been  made,  of  which  statute  the  contractor  had 
notice  from  the  recitals  on  the  face  of  the  bonds,  it  was  held 

I  State  V.  Cobb,  64  Ala.  127.  New  Orleans  &c.  E.  Co.,  79  Ala.  590, 

>  State  «.  Cobb,  64  Ala.  127;  Gil-  607. 
man  v.  New  Orleans  &c.  K.  Co.,  72  '  Gilman  v.  New  Orleans  &c.  E. 

Ala.  566, 582 ;  reaffirmed  in  Morton  v.  Co.,  72  Ala.  566,  581. 
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that  be  was  not  a  bona  fide  purchaser  for  value,  and  could 
claim  no  rights  as  against  the  State,  by  way  of  subrogation  or 
otherwise;  and  a  party  who  had  taken  the  bonds  from  him 
with  knowledge  of  the  manner  in  which  he  had  applied  them, 
stood  in  the  same  position,  if  that  application  was  a  violation 
of  the  statute.  But  subsequent  bona  fi,de  purchasers,  without 
knowledge  of  the  misapplication,  would  be  protected  as  against 
the  State.^  Properly  understood,  these  holdings  are  not  a 
violation  of  the  principle  that  one  who  advances  money  on 
the  security  of  railway  mortgage  bonds  is  not  bound  to  follow 
it  into  the  hands  of  the  officers  of  the  corporation,  and  see 
that  it  is  properly  applied.^ 

§  6072.  When  Purchaser  Bound  to  Take  Notice  of  Crov- 
erningr  Statute.  —  Where  the  negotiable  bonds  of  a  corporation 
are  issued  or  indorsed  under  authority  conferred  by  a  statute, 
and  the  statute  is  referred  to  on  the  face  of  the  bonds,  every  pur- 
chaser of  such  bonds  is  thereby  put  upon  inquiry  as  to  the 
terms  of  the  statute,  and  is  bound  at  his  peril  to  take  notice 
of  them.'  If,  therefore,  a  man  purchases  such  bonds,  with 
knowledge  of  facts  which,  under  the  terms  of  the  governing 
statute,  referred  to  on  the  face  of  the  bonds,  render  the  bonds 
invalid,  he  will  not  be  an  innocent  purchaser  of  them,  al- 
tliough  he  does  not  know  what  the  terms  of  the  statute  are; 
because  the  law  makes  it  his  duty  to  know,  and  will  not, 
under  such  circumstances,  excuse  him   from  inquiry.*     Ac- 

'  Gilman^.NewOrleans&c.E.Co.,  cials  ought  to  be  so  subrogated;  and 
72  Ala.  579 ;  reaffirmed  in  Morton  v.  that  bonds  of  the  company  not  in- 
New  Orleans  &c.  E.  Co.,  79  Ala.  590.  dorsed,  but  issued  to  the  treasurer  of 
Where  a  railroad  company  made  a  the  company  as  collateral  security  for 
deed  of  trust  to  secure  the  State  on  its  advances  by  him,  were  not  within  the 
indorsement  of  the  bonds  of  the  com-  equity  which  allowed  the  subrogation, 
pany,  and  the  State  repudiated  the  Clews  v.  First  Mortgage  Bondholders 
indorsement  as  illegal,  and  the  bond-  &c.,  54Ga.  315. 
holders,  purchasing  the  bonds  on  the  *  Ante,  §  6041. 
faith  of  the  indorsement,  were  subro-  '  McClure  v.  Oxford,  94  IT.  S.  429, 
gated  to  the  rights  the  State  would  432;  Gilman  v.  New  Orleans  &c.  R. 
have  had  under  the  deed  of  trust, —  Co.,  72  Ala.  566,  580;  Morton  v.  New 
it  was  held  that  only  such  bonds  as  Orleans  &c.  E.  Co.,  79  Ala.  590,  608. 
had  been  indorsed  by  the  State  offi-  *  Thus,  in  McOlure  v.  Oxford,  94 
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cordingly,  cue  who  took  railroad  bonds,  indorsed  by  the  State, 
from  a  contractor,  on  payment  for  iron  sold  by  him  to  the 
contractor  to  be  used  in  the  construction  of  the  twenty  miles 
of  road  in  respect  of  which  the  bonds  were  issued,  could 
not  occupy  the  status  of  an  innocent  purchaser  as  against  the 
State,  where  the  bonds  referred  on  their  face  to  the  statute 
under  which  the  indorsement  of  the  State  had  been  made, 
and  where  the  very  circumstances  under  which  he  took  the 
bonds  were  unauthorized  or  prohibited  by  such  statute;^  but 
otherwise  as  against  the  companj',  and  as  against  a  creditor 
of  the  company  whose  lien  was  junior  to  the  mortgage  secur- 
ing the  bonds. ^  But  where  certain  mortgage  bonds  were 
issued  under  a  statute,  by  a  railroad  corporation  which  had 
been  formed  by  the  consolidation  of  two  other  such  corpora- 
tions, which  bonds,  on  their  face,  purported  to  be  first  mort- 
gage bonds,  and  referred  to  the  statute  under  which  they  were 
indorsed  and  issued  by  the  State,  but  neither  the  statute  nor 
the  bonds  contained  any  reference  to  any  outstanding  indebted- 
ness of  one  of  the  precedent  corporations,  —  it  was  held  that 
an  intending  purchaser  of  the  bonds  was  not  chargeable  with 
notice  of  such  outstanding  indebtedness,  and  took  them  free 
from  the  equities  of  such  creditors.' 

§  6073.  Circumstances  Putting^  Purchasers  upon  Inquiry. 

With  reference  to  what  circumstances  will  put  an  intending 
purchaser  of  negotiable  corporate  bonds  upon  inquiry  as  to 
any  infirmities  attending  their  issue,  or  the  title  of  any  pre- 
ceding holder  through  whom  he  must  claim,  it  is  to  be  ob- 
served, first,  that   intending  purchasers  are   bound  to   take 

U.  S.  429,  432,  it  is  said  in  the  opin-  State,  were  innocent  purchasers,  and 

ion  of  the  court  by  Mr.  Chief  Justice  that    others  were    not,  —  Gilman  v. 

Waite:   "Every  man   is  chargeable  New  Orleans  &c.  R.  Co.,  72  Ala.  566, 

with  notice  of  that  which  the  law  re-  581,  582;  and  Morton  v.  New  Orleans 

quires    him  to    know,    and   of  that  &c.  R.  Co.,  79  Ala.  590,  608,  609. 

which,  after  being  put  upon  inquiry,  i  Morton   v.  New  Orleans  &c.   R. 

he  might  have  ascertained  by  the  ex-  Co.,  79  Ala.  590. 

ercise  of  reasonable  diligence."     See,  a  Ibid. 

for  illustration  of  the  principle,  with  »  Spence  v.  Mobile  &c.  R.  Co.,  79 

the  conclusion  that  certain  purchas-  Ala.  576. 
ers  of  railroad  bonds,  indorsed  by  the 
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notice  of  whatever  appears  upon  the  face  of  the  bonds  them- 
selves;* and  if,  on  the  face  of  the  bonds,  reference  is  made  to 
the  statute  under  which  they  are  issued,  this  reference  will 
charge  an  intending  purchaser  with  notice  of  the  terms  of 
that  statute,  as  fully  as  if  it  had  been  set  out  in  full  on  the 
face  of  the  bonds.^  But  if,  on  the  other  hand,  the  recitals  of 
the  bonds  and  the  mortgage  are  such  as  to  lull  inquiry,  he  is 
not  bound  to  look  further.  Here,  as  in  the  case  of  an  intend- 
ing purchaser  of  corporate  shares,*  he  is  not  bound  to  sus- 
pect fraud  or  to  make  inquiries  where  everything  appears  to 
be  fair,  honest,  and  conformable  to  law.* 

§  6074.  Whether  put  on  Inquiry  by  the  Numbers  on  the 
Bonds. —  It  is  believed  to  be  the  universal  practice,  in  issuing 
corporate  bonds,  to  number  all  bonds  of  the  same  series  in  an 
ascending  scale.  But  the  presence  of  an  ascending  scale  of 
numbers  does  not  imply  that  all  the  bonds  of  the  series  are 
not  issued  simultaneously;  nor  does  it  imply  that  they  are  sold 
or  negotiated  by  the  company  in  any  particular  order;  nor 
does  it  indicate  anything  as  to  the  time  when  they  were  issued 
or  negotiated;*  or  imply  that  those  bearing  the  lower  num- 
bers are  entitled  to  any  preference  over  those  bearing  the  higher 
numbers;  but,  on  the  contrary,  the  presumption  is  that  all 
are  of  equal  right,  and  that  upon  a  foreclosure  of  a  mortgage 
securing  them,  the  holders  of  all  are  entitled  to  share  pro 
rata?  If  the  maximum  number  of  bonds  to  be  included  in  the 
series  has  been  determined  upon,  and  if  such  number  is  stated 
on  the  face  of  each  bond,  then,  obviously,  a  bond  bearing  a 
higher  number  would  put  a  purchaser  upon  inquiry  upon  the 
question  whether  it  had  been  lawfully  issued.  But  where  the 
maximum  number  has  not  been  definitely  fixed,  as,  for 
instance,  where  bonds  are  issued  to  aid  in  the  building  of  a 
railroad,  and  the  limit  is  fixed  at  not  to  exceed  sixteen  bonds, 
of  $1,000  each,  to  each  mile  of  the  road,  —  then,  it  has  been 

•  Stanton  v.  Alabama  &c.  R.  Co.,  *  Stanton  v.  Alabama  &c.  R.  Co., 

2  Woods  (U.  S.),  523.  2  Woods  (XJ.  S.),  523. 

>  Ante,  k  6072.  »  State  v.  Cobb,  64  Ala.  127. 

«  AnU,  §  1680,  et  leg.  »  Ibid. 
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held,  that  bonds  issued  in  excess  of  that  limit,  purporting  to 
be  secured  by  the  mortgage,  are  good  in  the  hands  of  bona  fide 
purchasers  for  value,  and  stand  on  an  equal  footing  with 
those  issued  within  the  limit,  and  that  the  numbers  of  the 
bonds  are  not  sufficient  to  deprive  such  purchasers  of  the 
status  of  innocent  holders.* 

§  6075.  Put  upon  Inquiry  by  a  Keference  in  the  Bonds  to 
the  Mortgage.  —  If  such  bonds,  on  their  face,  contain  a  refer- 
ence to  the  mortgage,  such  reference  will  affect  intending  pur- 
chasers with  the  terms  of  the  mortgage,  so  that  it  will  have  to  be 
read,  in  determining  their  rights,  together  with  the  bond,  as 
one  contract.^  If,  in  such  a  case,  the  mortgage  provides  that 
the  whole  debt  shall  become  due  ninety  days  after  a  refusal, 
on  demand,  to  pay  a  semi-annual  installment  of  interest, — 
then  an  intending  purchaser  of  the  bonds,  knowing  that  such 
a  demand  and  refusal  has  taken  place,  cannot  claim  the  status 
of  an  innocent  purchaser.' 

§  6076.  Whether  put  upon  Inquiry  hy  the  Presence  of 
Past-due  Coupons.  —  The  interest  payable  under  a  corporate 
bond  is  generally  represented  by  a  series  of  tickets,  called 
coupons,  printed  together  beneath  the  bond  and  upon  the  same 
sheet.  Each  of  these  coupons  generally  represents  the  inter- 
est accruing  under  the  bond  for  the  period  of  six  months.  The 
coupon  at  the  bottom  of  the  sheet  and  at  the  extreme  right 
hand  represents  the  interest  accruing  at  the  end  of  the  first 
six  months;  the  one  immediately  to  the  left,  that  accruing  at 
the  end  of  the  next  six  months;  and  so  on  in  inverse  order 

'  Stanton  t).  Alabama  &c.  R.  Co.,  2  bound  to  look  into  those  terms  and 

Woods  (U.  S.),  523.  conditions,  and  is  affected  by  them. 

'  McClelland  v.  Norfolk  Southern  That  holding  is  to  the  effect  that  a 

E.  Co.,  110  N.  Y.  469;  8.  c.  6  Am.  St.  bond  with  that  recital  does  not  affect 

Eep.  397.  the  purchaser  with  notice  of  a  condi- 

»  Morton  v.  New  Orleans  &c.  E.  tion  in  the  mortgage  that  the  bond- 
Co.,  79  Ala.  590.  There  is  a  hold-  holder  shall  have  no  recourse  to  the 
ing  which  seems  opposed  to  the  prin-  private  liability  of  the  stockholder. 
ciple  that  where  the  bond  refers  to  Raymond  v.  Spring  Grove  R.  Co.,  21 
the  terms  and  condition  of  the  mort-  Week.  L.  Bui.  (Ohio)  103.  The  deci- 
gage,  the  purchaser  of  the  bond  is  sion  is  believed  to  be  unsound. 
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and  upward;  so  that  the  one  last  detached  from  the  bond  will 
represent  the  interest  accruing  at  the  end  of  the  six  months  im- 
mediately preceding  the  maturity  of  the  bond.'  These  inter- 
est tickets,  so  to  speak,  are  intended  to  be  cut  ^  by  the  holder  of 
the  bond  from  the  sheet  and  presented  separately  for  payment, 
as  each  installment  of  interest  accrues.  They  are,  as  already 
seen,  negotiable  when  cut  ofiF,  but  it  ia  not  settled  whether  they  are 
entitled  to  graced  Undoubtedly  these  coupons  may  contain  re- 
citals which  will  put  an  intending  purchaser  of  the  bonds  and 
coupons  upon  inquiry  as  to  infirmities  connected  with  their 
issue.  But,  as  long  delays  frequently  supervene  between  the 
printing  and  signing  of  corporate  bonds  and  the  date  of  their 
issue,  the  mere  fact  that  a  corporate  bond,  at  the  time  of  its 
issue,  contains  interest  coupons  which  are  past  due,  does 
not,  alone,  put  an  intending  purchaser  upon  inquiry  as  to  the 
validity  of  the  bonds.^  But  the  presence  of  unpaid  interest 
coupons  is  a  material  fact,  which,  together  with  other  facts, 
may  make  up  an  aggregate  of  suspicious  circumstances  suf- 
ficient to  put  an  intending  purchaser  upon  inquiry." 

§  6077.  Put  on  Inquiry  by  What  Circumstances  where 
Bonds  have  been  Stolen.  — Where  the  bonds  of  a  railroad 
company  had  never  been  issued,  but  had  been  stolen  from  its 
office,  and  those  bonds  were  made  payable  either  in  New 
Orleans,  New  York,  or  London,  as  the  president  of  the  com- 
pany might,  by  his  indorsement  thereon,  determine,  but  they 
did  not  contain  his  indorsement  designating  any  place  of  pay- 
ment, and  in  this  condition  were  offered  in  the  New  York 
market  and  sold  for  a  very  small  consideration,  when  coupons 
due  and  unpaid  for  several  years  were  still  attached  to  them, 
—  it  was  held  that  all  these  circumstances  were  sufficient  to 
affect  a  purchaser  with  notice  of  their  invalidity.^ 

1  State  V.  Cobb,  64  Ala.  127.  '  Morton  v.  New  Orleans  &c.  E. 

'  The  word  "  coupon  "  is  derived  Co.,  79  Ala.  590. 
from  the  French  word  couper,  to  cut,  '  Parsons  v.  Jackson,  99  U.  S.  434. 

to  cut  off.    Post,  §  6107.  In  so  far  as  the  court  said,  in  its  opin- 

°  Post,  §  6107.  ion,  that  the  presence  of  the  past-due 

*  State  V.  Cobb,  64  Ala.  127, 158.  and  unpaid  coupons  was  of  itself  an 
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§  6078.  Other  Circumstances  putting  Purchasers  upon 
Inquiry.  —  The  trustee  in  a  railway  mortgage  is  generally 
clothed  with  certain  powers  with  reference  to  the  enforcement 
of  the  security  in  case  of  default  by  the  railroad  company,  and 
is  not,  in  general,  the  person  nominated  to  issue  the  bonds  and 
put  them  on  the  market.  If,  therefore,  railroad  mortgage 
bonds  are  put  upon  the  market  by  the  trustee  named  in  the 
mortgage  and  are  sold  at  a  very  small  per  cent  of  their  face 
value,  these  circumstances  will  put  an  intending  purchaser 
upon  inquiry  with  regard  to  their  regularity  and  validity.* 
Where  the  majority  of  the  shares  of  a  business  corporation 
are  owned  by  its  president,  and  these  shares  are  pledged  to  a 
banking  corporation  to  secure  a  loan,  and  the  relation  of  the 
pledgee  corporation  to  the  other  corporation  is  such  that  it  has 
full  power  to  oversee  and  control  its  affairs,  —  if  it  fails  to  do 
so,  and  if  a  fraudulent  issue  of  bonds  takes  place,  these,  it  has 
been  held,  will  be  protected,  as  against  the  pledgee  corpora- 
tion, in  the  hands  of  bona  fide  purchasers  for  value.^ 

§  6079.  Stipulations  Detached  from  Such   Bonds.  —  If  a 

negotiable  instrument  is  fraudulently  altered  subsequently  to 
its  issue,  this  fraudulent  alteration  will  not  put  the  maker  of 
it  in  a  worse  position,  or  increase  the  rights  of  an  innocent 
purchaser  of  it,  as  against  him,^  unless,  through  negligence, 
he  has  executed  it  in  such  a  way  as  to  hold  out  a  temptation 
to  dishonest  persons  fraudulently  to  alter  it,  by  rendering  such 
fraudulent  alteration  easy;*  and  not  then,  according  to  some 
judicial  opinion.  This  principle  applies,  of  course,  to  a  mu- 
tilation  or  cutting  off  of  an  essential  part  of  a  negotiable  instru- 
ment; for  such  a  fraudulent  alteration  is  in  the  nature  of 

evidence  of  dishonor  sufficient  to  put  *  Eiggs  v.  Pennsylvania  &c.  E.  Co., 

the  purchaser  on  inquiry,  the  decision  16  Fed.  Rep.  804. 

is  opposed  to  a  prior  holding  (Orom-  ^  This  is  about  as  much  as  the 

well  V.  Sac  County,  96  TJ.  S.  51),  and  author  can  get  out  of  the  case  of  Des 

is  qualified  by  a  subsequent  decision :  Moines  Gas  Co.  v.  West,  50  Iowa,  16. 

Railway  Co.   v.  Sprague,  103  U.  S.  '  Compare  ante,  J  2557,  et  seq. 

756,  762.  *  See,  for  illustration,  ante,  \  2583. 
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forgery}  But  here  a  distinction  is  to  be  taken  upon  the  ques- 
tion whether  the  part  detached  was  an  essential  part  of  the 
instrument,  or  whether,  the  instruiment  being  absolute  on  its 
face,  the  part  detached  was  a  stipulation  conferring  a  mere 
privilege  upon  the  holder,  which  he  was  at  liberty  to  waive  at 
his  pleasure.  It  has  been  held  that  an  Instrument  in  the 
form  of  an  ordinary  corporate  bond,  with  interest  coupons 
attached,  is  a  promissory  note,  notwithstanding  it  contains  the 
added  stipulation  that,  upon  its  surrender,  the  holder  will  be 
entitled  to  shares  of  capital  stock  of  the  company.^  Reaffirm- 
ing this  decision,  the  same  court  has  held  that  if  such  an 
additional  stipulation  is  detached  from  such  a  bond  at  the 
time  when  it  is  negotiated  by  one  holder  to  a  new  purchaser, 
the  circumstance  will  not  be  evidence  of  such  bad  faith  as 
will  deprive  the  new  purchaser  of  the  status  of  an  innocent 
purchaser,  although  the  absent  stipulation  is  referred  to  in 
the  body  of  the  bond  at  the  time  when  he  takes  it.' 

§  6080.  Distinction  between  Kedeemability  and  Payabil- 
ity in  Respect  of  the  Question  whether  Bonds  are  Past 
Due. — In  respect  of  the  question  whether  bonds  are  past  due, 
a  distinction  was  formerly  taken  by  the  Supreme  Court  of  the 
United  States  between  redeemability  and  payability,  with  the 

'  2   Bish.  Orim.    Law   (8th   ed.),  ment,  and  the  bonds  were  stolen  and 

§  573.  transferred  as  collateral  security  to  a 

"  Hodges  V.  Shuler,  22  N.  Y.  114.  note,  but,  when  negotiated,  these  lasi 

'  Welch  V.  Sage,  47  N.  Y.  143 ;  s.  c.  certificates  of  scrip  preferred  stock  were 

7  Am.  Eep.  423.    "Where  a  series  of  detached  from  them,— it  was  held  tiiat 

negotiable  bonds  had  been  issued  by  the  bonds  were  not  rendered  non-ne- 

a  railroad  company  in  the  usual  form,  gotiable  by  reason  of  the  privilege  of 

except   that,  immediately  following  exchanging  them  for  the  scnp  pre/erred 

the  acknowledgment  of  indebtedness  stock,  and  that  the  circumstance  of 

and  promise  of  payment,  there  was  a  the  certificate  being  detached  at  the 

further  agreement  of  the  company  to  time  of  their  negotiation  did  not  affect 

issue  "  scrip  preferred  stock"   to  the  the  purchaser  with  notice  of  any  in- 

holder,  upon  a  surrender  of  the  bond  flrmity  in  the  title  of  his  transferror, 

with  the    unmatured    interest  war-  so  as  to  render    them  void   in    his 

rants,  and  to  each  of  the  bonds  there  hands.    Hotchkiss  v.  National  Banks, 

was  also  attached  by  a  pin  the  certifl-  21  Wall.  (U.  S.)  354;  affirming  s.  c. 

cate  of  the  "scrip  preferred  stock"  10  Blatchf.  (U.  S.)  384. 
referred  to  in  the  body  of  the  instru- 
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conclusion  that,  after  the  period  at  which  certain  bonds  of  the 
United  States  were,  by  their  terras,  redeemable  by  the  United 
States,  they  occupied  the  status  of  past  due  negotiable  paper,  so 
that  anyone  acquiring  them  after  that  time  took  them  subject 
to  any  infirmity  of  title  in  any  of  the  holders  through  whom 
his  title  had  been  transmitted.  In  the  particular  case,  the 
infirmity  of  title  inhered  in  an  act  of  the  State  of  Texas,  which 
had  held  the  bonds,  and  which  had,  during  the  period  of  the 
Rebellion,  marketed  them  under  a  statute  enacted  to  enable  it 
so  to  do  in  aid  of  the  insurrection;  and  it  was  held  that  the 
purchasers  were  not  protected  as  bona  fide  purchasers  of  nego- 
tiable paper  for  value  before  maturity.'  But  this  doctrine 
must  be  regarded  as  overruled  by  subsequent  decisions  of  the 
same  court,  and  upon  the  obvious  ground  that  a  bond  of  the 
United  States  is  in  no  sense  dishonored  by  the  United  States, 
in  such  a  manner  as  to  put  an  intending  purchaser  upon 
inquiry  of  any  infirmity  in  the  title  of  his  vendor,  or  of  any 
equity  in  the  United  States  against  the  payment  of  the  bond, 
merely  because  the  government,  with  the  view  of  refunding 
its  debt  at  a  lower  rate  of  interest,  has  reserved  to  itself  the 
option  of  redeeming  it  on  and  after  a  prescribed  date.^ 

§  6081.  Who  is  a  " Bona  Fide "  Holder.  —  "To  be  a  bona 
fide  holder,  one  must  be  himself  a  purchaser  for  value  without 
notice,  or  the  successor  of  one  who  was."  '  Upon  the  question 
who  is  a  bona  fide  purchaser  of  corporate  bonds,  the  rule  is 
the  same  as  that  applicable  to  purchasers  of  other  commercial 
paper.  That  rule  has  been  thus  expressed:  "A  suspicion  that 
there  is  a  defect  of  title  in  the  holder,  or  a  knowledge  of  cir- 
cumstances that  might  excite  such  suspicion  in  the  mind  of  a 
cautious  person,  or  even  gross  negligence  at  the  time,  will  not 
defeat  the  title  of  the  purchaser.  That  result  can  be  pro- 
duced only    by  bad  faith,  which  implies   guilty  knowledge  or 

1  Texas  v.  White,  7  Wall.  (TJ.  S.)  »  National  Banku.  Texas,  20  Wall. 

700;  reaffirmed  in  Texas  v.  Harden-  (U.  S.)  72;  Morgans.  United  States, 

berg,  10  Wall.   (U.   S.)   68;   and  in  113  U.  S.  476. 

Huntington  v.  Texas,  16  Wall.  (U.  S.)  »  McClure  v.  Oxford,  94  U.  S.  429, 

402.  432,  per  Waii  e,  C.  J. 
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willful  ignorance;  and  the  burden  of  proof  lies  on  tlie  assailant 
of  the  title."  ^  This  has  been  the  doctrine  of  the  Supreme 
Court  of  the  United  States  with  regard  to  ordinary  commer- 
cial paper,  since  the  leading  case  of  Swift  v.  Tyson;^it  is  un- 
questionably the  doctrine  of  most  of  the  State  courts;  and  it 
equally  applies  to  the  negotiable  bonds  of  corporations.' 

§  6082.  Purchaser  not  Bound  to  See  to  Application  of 
Purchase-money.  —  The  corporation  having  the  power  to  issue 
negotiable  securities,  the  purchaser,  in  the  absence  of  fraud, 
is  not  bound,  when  he  accepts  its  bond  payable  to  bearer  and 
parts  with  his  money  therefor,  to  see  that  the  money  with 
which  he  has  thus  parted  is  applied  to  the  lawful  purposes 
of  the  corporation.  He  may  rightfully  presume  that  the  cor- 
poration has  sufficiently  provided  for  its  own  safety  in  the 
matter,  and  all  he  has  to  do  is  to  pay  his  money  and  take  his 
bond.  It  is  therefore  no  defense  to  an  action  on  such  a  bond 
that  the  books  of  the  company  do  not  show  value  received  for 
the  same,  or  that  a  former  president  of  the  company  did  not 
make  a  return  of  the  proceeds  of  the  same  to  the  company.* 
But  where  the  purchaser  has  notice  that  the  agent  is  disposing 
of  the  bonds  to  him  for  an  unauthorized  purpose,  he  takes 
them  at  his  peril  and  shoulders  the  risk  of  the  corporation 
ratifying  the  unauthorized  act.*  This  principle  does  not 
extend  so  far  as  to  deprive  the  lender  of  his  remedy  against 

'  Hotchkiss  V.  National  Banks,  21  Falls  Paper  Man.  Co.,  122  N.  Y.  165; 

Wall.  ( U.  S. )  324,  359.  «.  c.  25  N.  E.  Eep.  303 ;  affirming  s.  e. 

«  16  Pet.  (IT.  S.)  51.   See  also  Good-  44   Hun   (N.   Y.),    130;    Chicago    v. 

man  v.  Simonds,  20  How.  (U.  S.)343;  Cameron,  120  111.  447;  ante,  i^  5707, 

Bank  of  Pittsburgh  v.  Neal,  22  How.  6041. 
(U.S.) 96.  'Chew    v.  Henrietta  &c.    Co.,   2 

'  Hotchkiss  V.  National  Banks,  21  Fed.  Eep.  5 ;    Chicago  v.   Cameron, 

Wall.  (U.  S.)  354;  Murray «. Lardner,  120  111.  447.    It  has  been  held  that, 

2  Wall.  (U.  S.)  110.  if  the  president  of  a  corporation  uses 

*  Philadelphia  &c.  R,  Co.  v.  Lewis,  its  bonds  to  pay  the  debts  of  third 

33  Pa.  St.  33;   s.  c.  76  Am.  Dec.  574;  persons,  the  corporation  deriving  no 

«.  p.  Justice  V.  Stroup,  4  Phila.  (Pa.)  benefit  from  the  transaction,  the  bonds 

348;  Borland  v.  Haven,  37  Fed.  Eep.  are  void  in  the  hands  of  those  acquir- 

394 ;  Thompson  v.  Lambert,  44  Iowa,  ing  them  with  notice ;  and  that  equity 

239, 244  ;Bradley«.  Ballard,  55  111.  413;  will    so    declare    at  the  instance  of 

».  c.  8  Am.  Rep.  656 ;  Martin  v.  Niagara  stockholders,   when    it    is  reasonably 
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the  corporation,  where  the  money  is  borrowed,  to  the  knowl- 
edge of  the  lender,  for  the  purpose  of  carrying  out  a  transac- 
tion which,  though  not  prohibited  by  statute,  is  ultra  vires  the 
corporation.  Here,  the  corporation  cannot  be  allowed  to  get 
the  benefit  of  the  loan,  and  then  escape  the  payment  of  it,  by 
setting  up  the  defense  that  it  borrowed  the  money  for  the 
purpose  of  carrying  out  a  transaction  in  which  it  had  no 
power  to  engage,  and  that  the  lender  knew  that  such  was  its 
purpose.^ 

§  6083.  Who  is  a  Purchaser  "for  Value." — This  ques- 
tion may  first  be  considered  with  reference  to  constitutional 
and  statutory  restraints,  if  any,  imposed  on  the  corporation 
in  respect  of  its  power  to  issue  its  bonds  at  less  than  their 
face  or  par  value.^  It  has  been  held  that  the  fact  that  a  rail- 
road company  delivered  its  bonds  in  payment  for  goods  will 
not  deprive  the  holders  of  the  rights  of  purchasers  in  good 
faith  and  for  value,  if  the  goods  were  of  value  to  the  company 
in  the  construction  or  operation  of  its  road.'  One  who  has 
acquired  corporate  bonds  by  exchanging  for  them  the  bonds 
of  another  corporation,  in  the  usual  course  of  business,  is  a 
holder  for  value,  independently  of  the  question  of  the  market 
value  of  the  bonds  given  or  received.*  In  all  such  cases,  in 
the  absence  of  statutory  restraints  or  of  fraud,  it  is  not  neces- 
sary that  the  purchaser,  in  order  to  be  protected  under  the 
law  merchant,  should  be  a  purchaser  at  full  value;  but  that 

certain  that  a  demand  on  the  corpora-  the  assent  of  the  stockholders,  dis- 

tion    to    bring  suit  for  the  purpose  tributing  the  bonds  pro  rata  among 

would  have  been  nugatory.    Chicago  the  stockholders,  where  the  issue  and 

1).  Cameron,  120  111.  447.  distribution  were  never  ratified  by 

'  Wright  V.  Hughes,  119  Ind.  324;  the  stockholders  and  no  consideration 

«.  c.  12  Am.  St.  Rep.  412;  21  N.  E.  passed  to  the  corporation,  —  see  Vir- 

Eep.  907.    That  an  injunction  will  be  ginia  Tidewater  Coal  Co.  v.  Mercan- 

granted  to  restrain  the  sale  of  corporate  tile  Trust  Co.,  35  N.  Y.  St.  Rep.  141 ; 

property,  under  a  mortgage  given  to  a.  c.  12  N.  Y.  Supp.  529. 

secure  bonds  which  the  president  of  '  Ante,  §  6058,  et  seg. 

the  corporation  took  and  converted  to  '  Kennicot  v.  Wayne  Co.,  6  Bias, 

his  own  use,  under  the  alleged  au-  (U.  S.)  138. 

thority  of  a  resolution  which  he  pro-  '  Gilman  v.  New  Orleans  &o.  R. 

cured  the  directors  to  pass  without  Co.,  72  Ala.  666. 
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whatever  the  parties  have  agreed  should  be  a  reasonable 
value,  or  a  fair  consideration  for  the  transfer,  will  be  accepted 
by  the  judicial  courts  as  such.  "  If  it  be  said,  there  must  be 
a  fair  and  reasonable  consideration,  the  inquiry  at  once  arises, 
what  is  to  be  deemed  such  a  consideration;  an  inquiry  it 
would  be  as  diflBcult  to  determine  as  it  would  be  to  determine 
the  inadequacy  of  consideration  which  would  justify  the 
rescission  of  a  contract."*  Laying  out  of  view  the  effect  of 
constitutional  or  statutory  restraints  as  to  the  value  at  which 
corporations  can  issue  their  bonds,  the  true  view  seems  to  be 
that  the  purchaser  of  them  occupies,  in  respect  of  the  ques- 
tion of  the  value  at  which  he  may  lawfully  purchase  them, 
the  same  position  as  that  occupied  by  the  purchaser  of  any 
other  species  of  commercial  paper:  he  will  be  protected  as  a 
bona  fide  purchaser  where  he  purchased  for  any  value,  subject 
to  the  principle  that  an  offer  of  sale  at  a  grossly  inadequate 
value  is  always  a  circumstance  putting  an  intending  pur- 
chaser upon  inquiry.* 

§  6084.  liiability  of  Railroad  Company  for  Negotiating 
Void  Municipal  Bonds.  —  It  has  been  held  that  if  the  ofl&cers 
of  a  municipal  corporation,  without  authority,  or  in  violation 
of  law  and  in  breach  of  their  trust,  issue  to  a  railroad  company 
the  bonds  of  such  corporation,  and  the  company  negotiates 
them,  and  they  are  upheld  against  the  municipal  corporation 
in  the  hands  of  bona  fide  holders  in  a  court  of  the  United 
States,  so  that  the  municipal  corporation  is  obliged  to  pay 
them,  —  it  may  maintain  an  action  over  against  the  railroad 
company  for  the  amounts  which  it  is  so  obliged  to  pay  under 
the  judgments  of  the  court  of  the  United  States.^ 

§  6086.  liiability  of  Kallroad  Company  as  Indorser  of  Mu- 
nicipal Bonds.  —  Where  a  city  issued  its  bonds  to  a  railway 
company  by  name,  under  the  authorization  of  a  statute,  and 

'  Gilmant).  New  Orleans  &C.E.  Co.,  cited  in  the  preceding  case  to  this 

72  Ala.  566.  doctrine. 

^  Ibid.   See  Gould  v,  Segee,  5  Duer  ^  Plainview  v,  Winona  &c.  E.  Co., 

(N.  Y.),  260;  Phelan  v.  Moss,  67  Pa.  36  Minn.  505. 


St.  59;  8.  c.  5  Am.  Kep.  402,  — both 
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the  company,  in  order  to  negotiate  them,  indorsed  them  with 
the  following  words,  "  The  New  Orleans,  Jackson  &  Great 
Northern  Railroad  Company,  for  value  received,  hereby  trans- 
fers the  within  bond  to  the  New  Orleans  Savings  Institution, 
or  assigns,"  —  this  indorsement  was  not  treated  merely  as  an 
indorsement  without  recourse,  intended  by  the  railroad  com- 
pany merely  to  transfer  the  bonds;  but  the  railroad  company 
stood  liable,  like  any  other  indorser  of  commercial  paper, 
upon  the  failure  of  the  municipal  corporation  to  pay  the 
bonds,  upon  demand  being  made  at  maturity,  and  upon  steps 
being  taken  to  charge  the  indorser  according  to  the  law 
merchant.^ 

§  6086.  Rights  of  tlie  Heir  of  the  Trustee. —  Suppose  that 
the  mortgage  deed  of  trust,  instead  of  being  drawn,  as  it  should 
be,  in  the  form  of  a  conveyance  to  the  trustee  and  his  succes- 
sor in  the  trust,  is  drawn  in  the  form  of  a  conveyance  to  the 
trustee  byname  "and  his  heirs  and  assigns,"  —  will  the  heir  at 
law  of  the  trustee  be  entitled  to  claim  any  rights  or  interest 
under  the  conveyance,  or  to  be  made  a  party  in  a  proceeding 
in  equity  to  execute  the  trust?  This  question  has  been  prop- 
erly answered  in  the  negative,  upon  the  ground  that  the  con- 
veyance to  the  original  trustee  makes  him  the  depositary  of 
a  personal  confidence  in  the  nature  of  a  passive  trust;  that 
upon  his  death  no  beneficial  interest,  in  respect  of  the  trust, 
passes  to  his  heir;  but  that  it  is  competent  for  the  court,  as 
was  done  in  the  particular  case,  to  appoint  a  trustee  or  succes- 
sor to  the  deceased  trustee,  which  being  done,  the  heir  of  the 
deceased  trustee  will  not  be  made  a  party  on  his  own  petition 
to,  a  proceeding  in  equity  affecting  the  trust.* 

§  6087.  liien  of  New  Bonds  Exchangred  for  Old  Ones.  — 

Suppose  a  statute  is  passed  authorizing  a  railroad  company  to 
refund  its  existing  mortgage  debt,  under  a  scheme  by  which 
the  old  bonds  are  exchanged  for  new  ones  guaranteed  by  the 
State,  and  in  the  mean  time  a  second  mortgage  has  been  placed 

1  Bonner  v.  New  Orleans,  2  Woods  *  Gibbes  v.  Greenville  &c.  R.  Co., 

(U.  S.),  135.  13  S.  0.  228. 
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on  the  property,  unaffected  by  the  terms  of  the  statute.  In 
such  a  case  those  who  have  exchanged  their  old  bonds  for 
new  ones  will,  in  respect  of  the  new  ones,  be  advanced  to  the 
security  of  the  original  mortgage,  and  will  be  entitled  to  prior- 
ity over  the  second  mortgage,  although  earlier  in  date  than 
the  statute  under  which  they  made  the  exchange.^  The  gov- 
erning principle  is  that  the  lien  is  not  released  by  a  mere 
change  in  the  form  of  the  debt  not  intended  to  operate  as 
a  payment  or  release.  It  has  been  held,  in  substance,  that 
where  an  act  of  the  legislature  provided  that  all  the  property 
of  the  railroad  company  should  stand  pledged  and  mortgaged 
to  the  State  for  the  payment  of  certain  bonds  issued  by  such 
company  and  guaranteed  by  the  State,  the  provision  consti- 
tuted a  statutory  lien  for  the  benefit  of  tlie  bondholders  as  well 
as  the  State,  which  no  subsequent  statute  could  postpone.^ 
But  where  a  second  statute  is  passed  to  assist  an  insolvent 
railroad  company  out  of  its  difficulties,  providing  for  a  re- 
funding of  its  outstanding  first  mortgage  bonds,  and  remit- 
ting the  bondholders  to  a  lien  in  the  nature  of  a  second 
mortgage,  those  who  come  in  under  the  refunding  act  and 
surrender  their  bonds  and  receive  new  ones,  even  before  it 
has  been  declared  unconstitutional,  are  held  to  estop  them- 
selves from  asserting  their  right  to  their  original  lien.' 

§  6088.  Interpretation  of  Bonds  and  Mortgage  with  Kef- 
erence  to  Date  of  Maturity.  —  In  case  of  a  discrepancy  be- 
tween the  recitals  in  the  bonds  and  those  in  the  mortgage,  as 
to  the  date  in  which  the  debt,  evidenced  by  the  bonds  and 
secured  by  the  mortgage,  matures,  the  bonds  will  govern,  be- 
cause the  bonds  are  the  instruments  which  constitute  the  evi- 
dence of  the  debt,  and  the  mortgage  is  a  mere  security.  When, 
therefore,  a  railway  mortgage  recited  that,  in  case  of  default 

'  Gibbes  ».  Greenville  &c.  R.  Co.,  '  Hand  v.  Savannah  &c.  E.  Co., 

13  S.  C.  228.  12  S.  0.  314.  Compare  Hand  v.  Savan- 

"  Hand  v.  Savannah  &c.  E.  Co.,  12  nah  &c.  R.  Co.,  17  S.  C.  219,  where  the 

S.  C.  314 ;  explaining  s.  c.  5  S.  0. 182 ;  previous  decision  is  further  explained. 

and  State  v,  Spartanburg  &c.  E.  Co.,  The  same  case  on  former  appeals  is 

8  S.  C.  129;  Gibbes  v.  Greenville  &c.  reported  in  6  S.  0,  307 ;  8  S.  C.  207; 

B.  Co.,  13  S.  C.  228.  and  10  S.  C.  406. 
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for  six  months  in  the  payment  of  interest  upon  the  bonds 
(or  any  of  them),  the  entire  amount  of  the  debt  secured 
should  "  forthwith  become  due  and  payable,  and  that  the  lien 
of  the  mortgage  might  be  at  once  enforced,"  but  the  bonds 
themselves  declared  that"  in  case  of  the  non-payment  of  any 
half-yearly  installment  of  interest  which  shall  have  become 
due  and  been  demanded,  and  such  default  shall  have  continued 
six  months  after  demand,"  the  principal  of  the  bond  should 
become  due,  with  the  efifect  provided  in  the  mortgage,  —  it 
was  held  that  the  recitals  in  the  bond  must  control  in  deter- 
mining when  the  principal  of  the  debt  was  payable.' 

§  6089.  Payment  or  Purchase  of  Bonds.  —  As  in  the  case 
of  coupons,^  it  will  sometimes  become  a  question,  where  a 
corporation  or  its  legal  representatives  have  taken  up  its 
outstanding  bonds,  whether  the  transaction  will  be  a  payment 
of  them,  such  as  will  prevent  them  from  being  reissued,  or 
whether  it  will  be  a  purchase  in  the  nature  of  an  investment. 
The  writer  is  of  opinion  that  there  is  a  fundamental  fallacy 
in  all  the  judicial  holdings  which  rule  that  a  corporation  can 
become  the  purchaser  either  of  its  own  shares^  or  of  its  own 
bonds,  except  where  it  receives  them  as  security  for  debts. 
The  fallacy  consists  in  the  conception  that  a  man  can  be  the 
owner  of  his  own  debt,  —  that  he  can  be  at  once  his  own  debtor 
and  his  own  creditor  in  respect  of  the  same  debt.  There  are, 
however,  holdings  to  the  effect  that  here,  as  in  other  cases, 
the  question  whether  the  corporation,  or  its  legal  representa- 
tive, in  taking  up  its  bonds,  intends  to  pay  them,  or  merely 
to  take  them  up  as  an  investment  so  as  to  be  able  to  reissue 
them,  is  a  qtiestion  of  fact  and  intent.  Where  the  intent  of 
the  corporation,  or  its  representative,  concurs  with  that  of 

'  Railway     Co.    v.   Sprague,    103  for   that  purpose  had  accrued,  and 

TJ.  S.  756.    For  an  agreement  between  without  waiting  for  the  expiration  of 

two  railroad  companies,  indorsed  on  the  thirty  years  during  which  they 

the  bonds  of  one  of  them,  which  was  were  to  run,  — see  Chicago  &c.  E.  Co. 

construed  as  not  giving  the  company  v.  Pyne,  30  Fed.  Eep.  86. 
issuing  the  bonds  the  right  to    pay  '  Post,  §  6116. 

them  off  as  soon  as  a  fund  suflScient  *  Ante,  §  2054,  et  seg, 
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the  bondholders,  and  the  mere  object  of  the  transaction  is 
to  surrender'^all  the  bonds  and  to  substitute  new  ones  under  the 
same  mortgage,  then,  of  course,  there  is  no  payment,  but  a 
mere  substitution,  and  the  lien  continues.^  But  where  the 
intent  of  the  bondholders  does  not  concur  with  that  of  the 
corporation  or  its  representative,  but  it  becomes  a  mere  ques- 
tion of  the  intent  of  the  corporation,  then  there  is  more  diffi- 
cxilty.  Nevertheless,  one  court  has  held,  where  the  receivers 
of  a  corporation  purchased  its  outstanding  bonds  with  its 
money  and  entered  them  on  the  books  of  the  corporation  as 
investments,  and  for  years  reported  them  as  outstanding,  and 
then  reissued  them  for  value,  —  that  the  bonds  had  not  been 
paid,  but  that  the  holders  of  the  reissued  bonds  were  entitled 
to  the  benefits  of  the  original  lien,  and  to  share  pari  passu 
with  other  bondholders  secured  thereby.* 

§  6090.  Demand  of  Payment  where  Made.  —  Although 
the  bonds  of  a  corporation  are  on  their  face  made  payable  at 
the  office  of  the  corporation,  in  a  particular  way,  yet  if,  when 
they  fall  due,  the  corporation  has  no  office  at  that  place,  a 
demand  elsewhere  may  be  sufficient.' 

§  6091.  Rigbts  in  Bespect  of  Lost  or  Destroyed  Bonds.  — 

Statutes  exist,  it  is  believed,  in  most  of  the  States,  pointing 
out  the  mode  of  procedure  to  be  taken  where  negotiable 
instruments  are  lost  or  destroyed  by  fire,  with  the  view  of 
recovering  upon  the  instruments  in  the  hands  of  their  lawful 
holders,  and  at  the  same  time  of  protecting  the  obligees 
therein  against  loss  in  case  the  original  instruments  turn  out 
not  to  have  been  lost  or  destroyed.  These  statutes  probably 
apply  to  the  bonds  of  corporations,  such  as  those  under  con- 
sideration. It  has  been  held  that  where  registered  railroad 
bonds,  with  coupons,  have  been  accidentally  destroyed  in  a  fire, 
the  company  may  be  compelled  to  pay  the  interest  in  arrears 

•  Gibbes  v.  Greenville  &c.  E.  Co.,  '  Gibbes  v.  Greenville  &c.  E.  Co., 

13  B.  0.  228,  253.  15  S.  C.  304,  SimpBon,  J.,  dissenting, 

»  Alexander  v.  Atlantic  &c.  E.  Co.,  67  N.  0.  198. 
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and  issue  duplicate  bonds,  on  receiving  an  indemnity  bond 
with  sureties.' 

§  6092.  Suits  in  Equity  for  Surrender  and  Cancella- 
tion. —  We  shall  have  occasion  to  note  a  difference  of  judicial 
theory  on  the  question  whether  the  bondholders  are  neces- 
sary parties  to  a  suit  in  equity  to  cancel  a  mortgage  on  the 
property  of  the  corporation  and  the  bonds  issued  under  it,^  or 
whether  they  are  bound  by  representation  where  the  trustee  in 
the  mortgage  is  made  a  party.  Next,  let  us  briefly  advert  to 
the  circumstances  under  which  the  corporation  may  maintain 
a  bill  in  equity  to  cancel  a  fraudulent  issue  of  bonds.  It  is  not, 
and  never  was,  a  rule  in  equity,  as  laid  down  in  one  badly 
reasoned  decision  at  circuit,'  that  a  corporation  is  bound  by 
the  acts  of  its  unfaithful  directors,  proceeding  in  fraud  of  its 
rights  and  in  breach  of  their  trust.  The  rule  is  that  it  is 
only  so  bound  as  against  innocent  third  persons  who  have 
parted  with  their  money  or  property,  or  otherwise  acted  to 
their  disadvantage,  upon  the  faith  of  what  its  directors  have 
done.  On  that  principle  it  was  correctly  decided,  though 
upon  reasons  not  properly  developed,  that  where  the  directors 
of  a  corporation,  in  breach  of  their  trust,  had  organized  them- 
selves into  a  construction  company  to  build  the  railroad,  which 
the  corporation  was  created  to  build,  and  had  contracted  with 
themselves  to  build  the  road,  and  had,  in  order  to  pay  them- 
selves for  so  doing,  put  a  fraudulent  mortgage  upon  the  prop- 
erties of  the  railroad  company,  and  had  issued  bonds 
thereunder,  —  the  corporation  could  not  maintain  a  bill  in 
equity  to  set  aside  and  cancel  the  mortgage  as  a  cloud  upon 
its  title.*  But  where  the  corporation  has  pledged  its  bonds  in 
violation  of  a  statute,"  no  action  in  equity  can  be  maintained 
for  the  surrender  and  cancellation  of  them  by  the  corporation, 
or  by  a  stockholder  in  right  of  the  corporation,  without  first 

'  Rogers  v.  Chicago  &c.  E.  Co.,  6  'In  this  case  the  statute  of  Wis- 

Abb.  N.  Gas.  (N.  Y.)  253.  consin    prohibiting    the   issuing   or 

'  Post,  ^  6126.  pledging  of  bonds  by  corporations  for 

"  Lewis  V,  Meier,  14  Fed.  Kep.  311.  less  than  seventy-five  per  cent  of  their 

«  Ibid.  par  value :  Ante,  §  6059. 
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tendering  the  amount  due  to  the  pledgee,  —  this  being  merely 
an  application  of  the  maxim  that  he  who  seeks  equity  must 
do  equity.^  It  has  been  held  that  a  mortgage  given  by  a  cor- 
poration for  money  borrowed  and  applied  in  the  payment  of 
real  estate  purchased  by  the  corporation,  will  not  be  canceled 
at  the  instance  of  the  corporation  or  its  members,  on  the 
ground  that  the  corporation  also  issued  to  the  lender  certain 
shares  of  stock,  together  with  certain  notes  of  its  ofHcers,  as 
collateral  security;  since  the  lender  had  the  right  to  all  the 
collateral  security  he  could  get,  and  it  came  with  an  exceeding 
ill  grace  for  the  company,  or  any  of  its  members,  to  seek  to 
invalidate  such  security  in  his  hands,  without  first  repaying  to 
him  his  money .^ 

§  6093.  Bonds  Convertible  into  Stock.  —  The  obligation 
of  selling  the  unissued  shares  of  the  corporation  only  at 
their  par  value  in  money  or  money's  worth,'  cannot  be 
evaded  by  the  device  of  issuing  bonds  convertible  into  stock.* 
If  the  potential  capital  of  the  corporation  has  been  filled  up, 
clearly  it  would  be  beyond  the  power  of  the  corporation  to 

'  Hinckley  v.  Pflater,  83  Wis.  64 ;  ask  the  intervention  of  a  court  of 
s.  c.  63  N.  W.  Eep,  21.  The  court  equity;  since  neither  of  them  could 
cite  Mumford  v.  American  Life  Ins.  make  out  a  title  to  relief  except  by 
&c.  Co.,  4  N.  Y.  463,  where  it  was  showing  a  plain  and  positive  viola- 
held,  on  this  principle,  that  a  party  tion  of  the  statute.  They  were  in 
who  receives  securities  issued  by  a  equal  wrong  with  the  defendant,  the 
foreign  corporation  in  violation  of  the  party  to  whom  the  bonds  had  been 
laws  of  the  domestic  State,  and  then  issued.  On  this  point  the  court  cited 
sells  them  for  money,  cannot  main-  Clarke  v.  Lincoln  Lumber  Co.,  59 
tain  a  suit  in  equity  to  annul  the  se-  Wis.  655,  where  it  was  held,  on  this 
curities  given  by  them  in  exchange,  principle,  that  a  stockholder,  to  whom 
without  returning  those  received  by  shares  had  been  issued  at  less  than 
him,  or  the  money  realized  from  the  par,  in  violation  of  a  statute  invali- 
sale  of  them.  In  the  case  first  above  dating  all  stock  so  issued,  could  not 
cited,  the  court  also  proceeded  on  the  maintain  an  action  upon  the  contract 
doctrine  in  pari  delicto,  potior  est  con-  or  recover  back  the  money  paid  un- 
ditio   defendentis, — holding   that,   as  der  it. 

both  the  corporation  and  Hinckley,  '  Powell  v.  Blair,  133  Pa.  St.  550 ; 

its  president,  who  was  the  principal  e.  c.  19  Atl.  Eep.  559. 
complainant  in  the  suit,  had  partici-  '  Ante,  §  1562,  et  seq. 

pated  in  the  unlawful  issue  of   the  *  See  Sturges  v.  Stetson,  1  Biss. 

bonds,  they  occupied  no  position  to  (U.  S.)  246. 
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execute  the  contract  embodied  in  such  bonds,  by  exchanging 
them  for  share  certificates  at  the  request  of  the  bondholders.^ 
But  here,  as  in  other  cases,  the  contract  may  be  valid  in  part, 
though  void  in  part;  and  the  fact  that  the  bonds  may  not  be 
convertible  into  stock,  and  that  so  much  of  the  contract  is 
consequently  illegal,  does  not  prevent  them  from  standing  as 
a  security,  or  furnish  a  defense  to  an  action  to  foreclose  the 
mortgage  upon  the  property  of  the  company  given  to  secure 
them."  We  have  already  seen  that  a  clause,  added  to  a  corpo- 
rate negotiable  bond,  to  the  effect  that  a  holder  of  it  may 
convert  it  into  stock  of  the  corporation  upon  certain  named 
conditions,  does  not  render  the  bond  non-negotiable,  and  that 
the  fact  that  the  clause  giving  such  an  option  is  detached 
from  the  bond,  is  not  of  itself  a  circumstance  which  will  put 
an  intending  purchaser  upon  inquiry  so  as  to  let  in  equities 
against  him.'  Other  decisions  have  been  rendered  in  respect 
of  the  rights  of  the  holders  of  bonds  convertible  into  stock,  with 
reference  to  the  question  whether  the  bondholder  presented 
his  bonds  in  time  to  entitle  him  to  demand  such  a  conversion, 
and  also  with  reference  to  the  question  whether,  in  case  the 
corporation  had  transferred  its  shares  so  as  to  disable  itself 
from  making  the  conversion,  the  bondholder  was  entitled  to 
specific  shares,  or  merely  to  indemnity  by  way  of  damages.* 

§  6094.  Rig-ht  of  Holders  of  Mortgage  Bonds  of  Liand 
Grant  Kailroad  to  Exchange  Bonds  for  Land. — Although 
the  trustees  in  a  railway  mortgage  may  not  have  power,  under 
the  deed  of  trust,  to  enter  into  an  arrangement  with  a  bond- 
holder, by  which  he  exchanges  his  bonds  for  land  of  the  rail- 
road granted  to  it  by  the  government, — yet  if  the  corporation 
participates  in  the  arrangement,  it  will  be  estopped  from  deny- 
ing the  authority  of  the  trustees  to  make  it.* 

'  Ante,  i  2080.  rights  of  a  bondholder  whose  bonds 

'  Wood  V.  Whelen,  9S  111.  153.  were  convertible  into  stock  were  de- 

*  Ante,  §  6079.  termined  on  a  particular  state  of  facts. 

*  Chaffee  v.  Middlesex  E.  Co.,  146  '  Wood  v.  Dubuque  &c.  R.  Co.,  28 
Mass.  224.  See  also  Targart  v.  North-  Fed.  Rep.  910.  The  holder  of  certain 
ern  &c.  R.  Co.,  29  Md.  557,  wherethe  mortgage  bonds  of  a  railroad  com- 
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§  6095.  Sinking  Fund  Arrangements.  —  In  some  cases,  in 
addition  to  the  security  provided  by  a  mortgage  upon  the 
properties  of  a  railway  company,  the  contract  provides  for 
the  additional  security  of  a  sinking  fund,  to  be  created  by  the 
railroad  company  paying  into  the  hands  of  the  trustees  in 
the  mortgage,  at  stated  periods,  stated  sums  of  money,  which 
money  is  to  be  invested  in  stated  securities,  generally  in  bonds 
of  the  company  itself,  provided  they  can  be  purchased  at  not 
to  exceed  a  given  rate, — which  sinking  fund  is  to  be  held  by 
the  trustees  for  the  ultimate  redemption  of  such  of  the  bonds 
as  are  not  so  retired.  The  rights  of  the  parties  to  such  a  con- 
tract, in  respect  of  such  a  sinking  fund  arrangement,  are,  of 
course,  the  rights  which  the  contract  gives  them, — with  the 
added  statement  that,  where  the  sinking  fund  is  created  under 
the  terms  of  a  statute,  operative  at  the  time  of  the  contract, 
the  statute  is  to  be  looked  to  as  a  part  of  the  contract.^  A 
court  of  equity  has  the  power,  on  a  proper  application  and 
with  the  proper  parties  before  it,  to  direct  a  trustee,  who  is  re- 
quired by  the  instrument  of  trust  to  invest  the  trust  funds  in 

pany  which  had  received  a  grant  of  Illinois.  Where  the  contract  provid- 
land  from  the  United  States,  ex-  ed  that  the  trustees  should  invest 
changed  his  bonds  with  the  trustee  the  moneys  turned  over  to  it  by  the 
for  the  bondholders,  under  an  arrange-  company  for  the  sinking  fund,  in  the 
ment,  participated  in  by  the  railroad  bonds  of  the  company  secured  by 
company,  for  specific  lands  supposed  the  mortgage,  provided  they  could  be 
to  be  at  the  time  within  the  com-  purchased  at  not  to  exceed  ten  per 
pany's  land  grant,  but  which  in  fact  cent  above  par,  the  bonds  so  pur- 
were  not.  The  trustee  covenanted  chased  to  be  indorsed  as  belonging  to 
that  the  company  would  warrant  and  the  sinking  fund  and  to  remain  in 
defend  the  title.  Subsequently,  an-  force,  and  interest  thereon  to  continue 
other  company  succeeded  to  the  first  to  be  paid  and  to  form  a  part  of  the 
company,  taking  all  its  property  and  capital  of  the  sinking  fund ;  and  pur- 
agreeing  to  pay  all  its  debts.  It  was  chases  of  the  bonds  for  the  sinking 
held  that  the  grantee  could  maintain  fund  continued  to  be  made  until  a 
an  action  against  the  latter  company  date  named,  when  they  advanced  in 
to  recover  damages  for  his  eviction  value  beyond  the  limit  fixed  by  the 
from  the  land.  Ibid.  contract, — it  was  held  that  the  suspen- 
'  See,  for  instance.  Wilds  v.  St.  sion  of  purchase  did  not  suspend  the 
Louis  &c.  E.  Co.,  64  How.  Pr.  obligation  to  continue  to  pay  interest 
(N.Y.)  418,  where  the  question  before  on  the  bonds  already  purchased  and 
the  court  was  considered  partly  with  in  the  sinking  fund.  Ibid. 
reference  to  statutes  of  Indiana  and 
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a  certain  way,  to  vary  the  investment  and  invest  them  in  other 
securities.'  But  the  power  is  exercised  very  sparingly  and 
only  on  a  principle  of  necessity,  and  not  even  then,  according 
to  some  views,  where  all  the  beneficiaries  in  the  trust  are  sui 
juris,  without  their  unanimous  consent.^ 

§  6096.  Effect  of  Consolidation.  —  As  already  seen,^  the 
effect  of  the  consolidation  of  two  corporations  is  not  to  destroy 
the  obligations  of  either  of  the  precedent  corporations,  but 
those  obligations  survive  against  the  consolidated  company, 
and  the  ordinary  legal  remedies  to  enforce  them  may  be  ex- 
erted against  that  company.*  Although  the  consolidation 
may  take  the  form  of  organizing  a  new  corporation,  yet  liens 
subsisting  against  the  properties  of  either, —  as,  for  instance, 
against  a  vessel,  —  will  survive,  and  may  be  enforced  after  the 
property  has  been  transferred  to  the  new  corporation.^     When, 


'  See  the  learned  note  of  Mr.  Stew- 
art in  36  N.  J.  Eq.  406,  and  cases 
there  cited. 

^  Where  a  railway  mortgage,  such 
as  we  have  under  consideration,  pro- 
vided also  for  the  creation  of  a  sink- 
ing fund  by  annual  payments  of 
money  by  the  corporation  to  the  trus- 
tees in  the  mortgage,  such  moneys  to 
be  invested  in  certain  other  specified 
bonds  of  the  mortgagor, —  it  was  held 
that  a  court  of  equity  would  not,  in 
the  absence  of  bondholders,  but  upon 
an  application  by  the  trustee  in  the 
mortgage,  the  railroad  company  be- 
ing the  only  defendant,  direct  the 
trustee  to  invest  the  sinking  fund  in 
other  bonds  of  the  defendants  than 
those  authorized  by  the  mortgage, 
although  bearing  a  lower  rate  of  in- 
terest, merely  because  the  bonds  in 
which  they  were  required  to  invest 
the  funds  by  the  terms  of  the  mort- 
gage, could  not  be  purchased  except  at 
a  premium.  Fidelity  Ins.  &c.  Co.  v. 
United  New  Jersey  E.  &c.  Co.,  36 
N.  J.  Eq.  405. 

'  Ante,  §  365,  et  seg, 
4738 


*  People  V.  Louisville  &c.  K.  Co., 
129  111.  48. 

^  The  Key  City,  14  Wall.  (U.  S.) 
653.  That  the  bonds  of  railroads 
secured  by  mortgage  are  not  excepted 
from  the  provisions  of  the  New  York 
Railroad  Consolidation  Act  of  1869, 
that  all  debts  and  liabilities  of  rail- 
roads consolidating  under  such  act, 
"  ejcoept  mortgages,"  shall  attach  to  the 
new  corporation,  such  exception  not 
affecting  the  debt,  but  the  security  can 
be  enforced  only  against  the  property 
theretofore  held  by  the  company 
which  made  the  mortgage,  —  see  Pol- 
hemus  v.  Fitchburg  R.  Co.,  123  N.  Y. 
502 ;  s.  c.  34  N.  Y.  St.  Rep.  420 ;  43  Alb. 
L.  J.  149;  9  Rail.  &  Corp.  L.  J.  149; 
26  N.  E.  Rep.  31.  Construction  of  a 
special  statute  authorizing  the  con- 
solidation of  two  railway  companies, 
expressly  preserving  the  rights  of 
creditors  and  at  the  same  time  pro- 
viding that  the  new  company  may 
dispose  of  any  property,  real  or  per- 
sonal, held  by  each  of  said  com- 
panies, and  make  and  execute  titles 
for  the  same,  —  with  the  conclusion 
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therefore,  under  an  arrangement  by  which  one  railroad  is 
leased  to  another  railroad  company,  and  the  lessor  company 
issues  bonds,  guaranteed  by  the  lessee  company,  convertible, 
at  the  option  of  the  holder,  into  stock  of  the  lessor  company, 
— upon  a  consolidation  of  the  two  companies,  a  holder  of  such 
bonds  will  be  entitled  to  stock  in  the  consolidated  company.^ 

§  6097.  Bonds   Guaranteed  or    Indorsed  by  the  State.  — 

The  rights  of  the  State  and  of  the  holders  of  bonds  of  railroad 
companies,  which  have,  in  pursuance  of  an  act  of  the  legis- 
lature, been  indorsed  or  guaranteed  by  the  State,  depend  upon 
a  true  construction  of  the  act,  which,  if  referred  to  on  the  face 
of  the  bonds,  becomes  in  a  sense  a  part  of  the  contract.^    It  has 


that  the  clause  was  intended  to  release 
and  authorize  the  consolidated  com- 
pany to  sell  only  such  property  as 
was  not  necessary  for  the  operation 
of  the  road :  Spence  v.  Mobile  &c.  R. 
Co.,  79  Ala.  576.  That  a  consolidated 
railroad  company  which,  without  pay- 
ing any  other  consideration,  assumes 
the  payment  of  a  mortgage  on  one  of 
the  railroads  included  in  the  consoli- 
dation, executed  by  one  who  was  a 
trustee  ex  maleficio  for  the  first  mort- 
gage bondholders  of  such  railroad,  is 
also  a  trustee  for  such  bondholders, 
who  are  the  equitable  owners  of  the 
road,  free  from  the  incumbrance  of 
the  mortgage,  —  see  Stevens  v.  Union 
Trust  Co.,  57  Hun  (N.  Y.),  498;  ».  c. 
30  N.  Y.  St.  Bep.  130;  11  N.  Y.  Supp. 
268. 

'  Hancock  Mut.  Life  Ins.  Oo.  v. 
Worcester  &c.  E.  Co.,  149  Mass.  214, 
«.  c.  21  N.  E.  Eep.  364. 

2  Memphis  &c.  E.  Co.  v.  State,  37 
Ark.  632,  642;  Ketchum  v.  St-  Louis, 
101  U.  S.  306;  Tompkins  v.  Little 
Eoek  &o.  E.  Co.,  125  U.  S.  109;  af- 
firming s.  c.  18  Fed.  Rep.  344 ;  over- 
ruling 15  Fed.  Rep.  6, 18.  Construction 
of  statutes  and  constitutional  provi- 
sions of  Missouri  relating  to  bonds  of 


the  State  of  Missouri,  issued  in  aid  of 
the  Hannibal  &  St.  Joseph  Railroad : 
Ralston  v.  Crittenden,  3  McCrary 
(U.  S.) ,  332.  Liability  of  the  Central 
Pacific  Railroad  Company  to  the 
State  of  California  for  aid  extended 
by  the  State  in  the  building  of  the 
Central  Pacific  Eailroad  under  the 
California  Act  of  April  4, 1864 :  People 
V.  Central  Pac.  E.  Co.,  76  Cal.  29; 
s.  c.  18  Pac.  Eep.  90.  As  to  the  rights 
of  bona  fide  purchasers  of  State  in- 
dorsed bonds  as  against  the  State, 
—  see  State  v.  Cobb,  64  Ala.  127;  ante, 
i  6071.  Construction  of  Arkansas 
statutes  of  1868  and  1869,  to  pro\  ide 
for  the  payment  of  interest  upon  the 
bonds  of  the  State  issued  in  aid  of 
such  construction,  with  the  conclu- 
sion that  it  created  no  lien  upon  the 
property  of  the  railroad  company  for 
whose  benefit  such  State  bonds  were 
_  issued,  in  favor  of  the  holders  of  the 
bonds,  which,  after  a  sale  to  foreclose 
a  mortgage  upon  the  property,  re- 
mained a  lien  upon  it  in  the  hands  of 
the  purchaser  at  the  foreclosure  sale : 
Tompkins  v.  Little  Eock  &c.  Co. 
125  U.  S.  109;  afiirming  s.  c.  18  Fed! 
Eep.  344,  Caldwell,  J.,  dissenting; 
see  21  Fed.  Eep.  370.  Payment  of  the 
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been  held  that,  where  the  State  guarantees  the  bonds  of  a  rail- 
road company,  which  are  to  be  issued  in  exchange  for  its  out- 
standing mortgage  bonds,  with  the  provision  that  the  bonds 
so  taken  up  shall  stand  as  security  to  the  State  until  all  the 
bonds  secured  by  mortgage  shall  be  retired,  the  State  is  en- 
titled to  the  benefit  of  the  mortgage  as  regards  the  mortgage 
bonds  taken  up,  so  long  as  any  of  such  bonds  remain  out- 
standing.^ It  is  a  principle  of  equity  that  a  creditor  is  en- 
titled to  the  benefits  of  all  securities  or  pledges  which  a  aurety 
may  receive  from  the  principal  debtor,  either  for  the  payment 
of  the  common  debt,  or  for  the  indemnity  of  the  surety 
against  loss  by  reason  of  his  liability.  Such  securities  are 
regarded  as  a  trust  created  for  the  protection  of  the  debt,  and  a 
court  of  equity  will  compel  the  execution  of  the  trust.  It  has 
been  held  that  this  principle  applies  to  the  statutory  lien  cre- 
ated in  favor  of  the  State,  where  the  State  has  indorsed  the 
bonds  of  a  railroad  company  to  give  them  credit  and  circula- 
tion. This  lien,  by  the  terms  of  the  statute,  in  the  case  un- 
der consideration,  was  held  to  be  a  security  for  the  payment 
of  the  indorsed  bonds,  and  to  operate  as  a  specific  appropria- 
tion of  the  property  and  franchises  of  the  railroad  corporation 
to  their  payment,  whenever  default  should  be  made  by  the 
corporation  in  the  payment  of  the  principal  or  interest.  The 
holders  of  such  indorsed  bonds  might  maintain  a  suit  in 
equity  to  be  subrogated  to  the  lien  of  the  State;  and  this,  al- 
though the  State,  by  reason  of  its  sovereignty,  could  not  be 
made  a  party  to  the  suit.  In  all  such  cases  the  indemnity  to 
the  surety,  which  is  intended  by  reserving  a  lien  in  his  favor, 
is  effectuated,  and  his  rights  are  protected,  by  applying  the 
security  to  the  payment  of  the  debt.^ 


bonds  issued  by  the  State  of  Missouri,  The    rights    of    bndholders,   under 

called  the  Pacific  Railroad  bonds,  un-  more  or  less  similar  conditions  of  fact, 

der  the  Missouri  Act  of  Feb.  22,  1851 :  to  be  subrogated  to  the  lien  of  the 

Opinion  in  Kesponse  to  Governor,  49  State,  was  declared  in  Tompkins  v. 

Mo.  216.  Little  Eock  &c.  Co.,  125  U.  S.  109 ; 

'  Gibbes  v,  Greenville  &c.  R.  Co.,  affirming  s.  c.  18  Fed.  Rep.  344;  and 

13  S.  0.228.  overruling  s.  c.  15  Fed.  Rep.  6;  and 

2  Forest  v.  Liddington,  68  Ala.  1.  in  Hand  v.  Southern  &c.  R.  Co.,  12 
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§  6098.  Further  of  Such  Bonds.  —  Where  bonds  of  the 
State  of  Florida,  payable  to  bearer,  were  issued  in  aid  of 
certain  railroad  companies,  in  exchange  for  the  bonds  of  such 
companies,  and  the  bonds  so  issued  by  the  State  were  signed 
by  the  Governor  and  Treasurer,  and  sealed  with  the  seal  of  the 
State,  and  sold  by  the  active  efforts  of  the  Governor  to  in- 
vestors in  the  kingdom  of  Holland,  it  was  held  that,  inasmuch 
as  the  bonds,  though  fraudulent  in  their  inception,  were  put 
upon  the  market  and  sold  in  a  foreign  country,  to  a  people 
largely  unacquainted  with  the  English  language,  a  case  was 
presented  which  justified  the  court  in  treating  the  owners  of 
them  as  purchasers  for  value  and  in  good  faith,  and  entitled  to 
relief  accordingly  against  the  railroad  companies.*  The  fact 
that  the  legislation  under  which  the  bonds  had  been  issued 
had  been  declared  unconstitutional  by  the  Supreme  Court 
of  Florida,  did  not  release  the  liability  of  the  railroad  com- 
pany in  favor  of  the  holders  of  the  bonds  as  grantors  of  them, — 
the  case  upon  the  facts  being,  in  the  opinion  of  the  court, 
within  the  rule  of  the  liability  of  an  indorser  of  commercial 
paper;  nor  did  the  fact  that  the  Supreme  Court  of  the  State 
had  declared  the  statute  unconstitutional,  prevent  the  State 
from  acquiring  a  lien  under  it  on  the  properties  of  the  rail- 
road companies,  which  lien  would  be  enforced  in  equity,  the 
court  treating  the  State  as  a  trustee  of  the  lien  for  the  holders 
of  the  bonds.^  It  is  to  be  observed  that,  by  the  terms  of  the 
statute  of  Florida,  the  railroad  companies  were  to  pay  the 
interest  and  the  principal  of  the  State  bonds  according  to 
their  terms,  and  that  the  performance  of  this  obligation  was 
secured  by  statutory  liens  on  the  roads  in  aid  of  which  the 
bonds  had  been  issued.  After  the  bonds  had  been  issued  and 
negotiated  by  the  companies  receiving  them,  the  Supreme 
Courl  of  Florida  declared  that  they  were  unconstitutional 
and  void,  and  imposed  no  obligation  on  the  State;  but  the 
court  also  decided  that  this  did  not  relieve  the  railroad  com- 

S.  0.  314.    And  see  Eice's  Appeal,  79  '  Railroad  Companies  v.  Schutte, 

Pa.  St.  168,  206,  where  the  principle     103  U.  S.  118. 
ia  stated.  '  Ibid. 
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pauies  from  their  obligations  to  pay  the  bonds,  and  that  the 
statutory  lien  was  good  and  could  be  enforced  against  the 
companies  by  the  bona  fide  holders  of  the  bonds.'  The  decision 
of  the  Supreme  Court  of  the  United  States  ^  was,  therefore, 
merely  in  affirmation  of  the  decisions  of  the  State  court,  so 
far  as  the  liability  of  the  railroad  companies,  as  guarantors  of 
the  bonds  to  innocent  holders,  was  concerned.  The  same 
doctrine  was  applied,  upon  somewhat  analogous  facts,  to 
bonds  issued  by  the  State  of  Arkansas  in  aid  of  the  Little 
Rock  and  Fort  Smith  Railway  Company,  and  negotiated  by 
that  company  to  innocent  purchasers.  Although  the  Supreme 
Court  of  Arkansas  declared  the  act  unconstitutional  and  that 
the  bonds  imposed  no  obligation  upon  the  State,'  yet  the 
Circuit  Court  of  the  United  States  originally  held  that  they 
were  good  as  against  the  railroad  company  in  the  hands  of 
bona  fide  purchasers  for  value,  and  that  such  purchasers  were 
entitled  to  be  subrogated,  as  against  the  railroad  company,  to 
the  rights  of  the  State  under  its  statutory  lien.''  But  this 
holding  was  subsequently  overruled  in  the  same  case,*  and 
this  decision  was  affirmed  on  appeal.'  Subsequently  the 
Supreme  Court  of  the  United  States,  held  in  a  case  between 
the  same  parties  and  affirming  the  decree  in  the  court  below, 
that  the  statutes  of  Arkansas,  above  referred  to,  created  no  lien 
upon  the  property  of  the  railroad  company  for  whose  benefit  the 
bonds  were  issued,  in  favor  of  the  holders  of  tlie  bonds,  such  as 
followed  the  property  into  the  hands  of  a  purchaser  at  a  sale 
to  foreclose  a  subsequent  mortgage  upon  it.  The  court  pro- 
ceeded upon  the  familiar  ground  that  if  it  had  been  intended 
to  create  such  a  lien,  the  legislature  would  have  said  so.' 

'  State  V.  Florida  Cent.  R.  Co.,  15  ^  Tompkins  v.  Little  Bock  &c.  E. 

Fla.  690:  State  «.  Jacksonville  &c.  E.  Co.,  18  Fed.  Eep.  344;  and  see  dis- 

Co.,  16  Fla.  708.  senting  opinion  of  Caldwell,  J.,  in  21 

'  Eailroad  Companies  v.  Schutte,  Fed.  Eep.  370. 
supra.  °  Tompkins  v.  Little  Rock  &c.  E. 

2  State  V.  Little  Rock  &c.  E.  Co.,  Co.,  125  U.  S.  109. 
31  Ark.  701.  '  Tompkins    v.    Little    Rock    &c. 

*  Tompkins  v.  Little  Rock  &c.  E.  E.  Co.,  125  U.  S.  109  (affirming  g.  c. 

Co.,  15  Fed.  Eep.   6,   22.     Compare  18    Fed.   Eep.    344);    distinguishing 

Jamison  v.  Griswold,  2  Mo.  App.  150.  Ketchum  v.  St.  Louis,  101  U.  S.  306, 
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§  6099.  Subscriptions  to  Bonds  on  Condition  that  a  Cer- 
tain Number  of  Bonds  shall  be  Subscribed  for. —  A  subscrip- 
tion to  the  bonds  of  a  railway  company,  containing  a  clause 
that  it  is  not  to  be  binding  unless  one  hundred  of  sucli  bonds 
are  subscribed  for,  is  not  binding  until  one  hundred  of  the 
bonds  are  so  subscribed.* 

§  6100.  Non-liability  of  Subscribers  to  Creditors.  —  Per- 
sons who  subscribe  to  the  mortgage  bonds  of  a  railroad  com- 
pany, upon  an  agreement  to  pay  the  company  a  certain 
aggregate  sum  for  the  bonds  in  specified  installments,  do  not 
thereby  become  liable  to  creditors  of  the  company  for  the 
amount  unpaid  on  such  an  agreement,  by  analogy  to  the  rule 
which  makes  subscribers  to  the  stock  of  a  corporation  liable 
to  make  good  to  its  creditors  their  unpaid  subscriptions.^ 


where  it  was  held  that  an  equitable 
mortgage  was  created  in  favor  of  the 
county  (afterwards  city)  of  St.  Louis 
under  a  statute  of  Missouri  to  secure 
a  loan  which  it  had  made  to  aid  the 
Pacific  Railroad  in  completing  its 
road. 

^  Galena  &c.  R.  Co.  v.  Ennor,  116 
111.  55.  The  same  rule  applies  in  the 
•case  of  subscriptions  to  stock :  Ante, 
§  1235,  et  seg. 

''  Pettibone  v.  Toledo  &c.  B.  Co., 
148  Mass.  411;  «.  c.  19  N.  E.  Rep. 
337 ;  1  L.  R.  A.  787 ;  5  Rail.  &  Corp. 
L.  J.  320;  39  Alb.  L.  J.  146.  The 
opinion  is  a  long  one,  and  the  case 
turns  partially  on  the  construction  of 
local  statutes.  But  the  conclusion  of 
the  court  seems  obvious  on  general 
grounds.  The  contract  is  executory. 
The  subscribers  agree  to  take  the 
bonds  in  the  expectation  that  the  cor- 
poration will  continue  solvent.  The 
fact  that  creditors  intervene  and  en- 
deavor to  seize  them  to  satisfy  debts 
due  them  from  the  corporation,  is,  of 
itself,  sufBcient  evidence  of  the  in- 
solvency of   the  corporation  for   the 


determination  of  any  controversy  be- 
tween the  bondholders  and  the  credit- 
ors. They  have  then  a  right  to  say 
to  the  creditors :  ' '  We  agreed  to  take 
bonds  of  a  solvent  corporation  and  to 
pay  for  them  in  certain  installments. 
The  corporation  having  become  in- 
solvent and  unable  to  make  good  the 
agreement  on  its  part,  we  are  released 
from  further  performance  on  our 
part."  The  fact  that  the  railroad 
company  had  issued  the  bonds  to  the 
subscribers,  does  not  seem  to  be  of 
itself  sufficient  to  take  the  case  out 
of  the  principle,  at  least  in  the  view 
of  a  court  of  equity,  which  looks  to 
the  substance  of  things;  since  the 
mere  delivery  of  the  bond  is  not  like 
the  delivery  of  personal  property, 
but  it  is  the  delivery  of  the  unex- 
ecuted contract  of  the  corporation  to 
pay  money ;  and  when  it  becomes  in- 
solvent, it  puts  itself  in  a  position 
where  it  cannot  perform,  on  its  part ; 
and  neither  it  nor  its  creditors,  who 
must  claim  through  it,  can  therefore 
be  in  a  position  to  exact  performance 
on  the  part  of  the  other  party. 
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§  6101.  Taxation  of  Bonded  Indebtedness  Assessed  upon 
Payment  of  Interest.  —  Under  a  scheme  of  taxation  against  cor- 
porationB  in  Pennsylvania,  elsewhere  alluded  to/  by  which  a  tax  is 
laid  upon  the  bonded  indebtedness  of  such  corporations  and  assessed 
in  the  form  of  a  drawback  upon  interest  paid  by  the  corporation, 
very  much  as  dividends  are  assessed  and  collected,  if  such  interest 
has  been  paid  at  a  less  rate  than  that  stipulated  in  the  coupons  by 
a  grantor  of  the  indebtedness,  who  takes  it  and  cancels  the  coupons 
and  surrenders  them  to  the  corporation  and  charges  it  with  the 
amount  paid,  this  will  be  regarded  as  a  payment  of  the  interest  for 
the  purposes  of  the  assessment  of  such  a  tax,  and  it  will  be  the 
duty  of  the  treasurer  of  the  corporation  to  make  the  proper  assess- 
ment in  such  a  case,  the  Commonwealth  not  being  bound  to  wait 
for  a  general  settlement  of  the  accounts  between  the  grantor  and 
the  debtor  corporation.' 

Article  II.     Coupons  of  Such  Bonds. 

Section  Section 

6107.  Coupons  are  negotiable  inatru-     6113.  Interest  runs  from  date  of  de- 

ments, mand  and  refusal. 

6108.  Status  of  coupons  which  have     6114.  Interest  runs  at  what  rate. 

been  detached  from  the  bonds.  6115.  When  statute  of  limitations  runs 

6109.  Actions  upon  detached  coupons.  against  coupons. 

6110.  Coupons  when  due  and  payable.  6116.  Payment    of  coupons  by  third 

6111.  Interest  on  overdue  coupons.  persons. 

6112.  The  question  as  a  question  of  6117.  Coupons  share  pro  rata  in  mort- 

pleading  and  burden  of  proof.  gage  foreclosure. 

§  6107.  Coupons  are  Negotiable  Instruments.  —  The  word 
"  coupon"  is  derived  from  the  French  word  couper,  to  cut. 
The  derivation  indicates  the  nature  of  the  instrument.  It  is 
an  instrument  attached  to  an  interest-bearing  bond,  repre- 
senting the  installment  of  interest  due  at  a  stated  period,  gen- 
erally the  period  of  six  months.  When  detached  from  the 
bond,  it  is,  like  the  bond  itself,  a  promise  to  pay  an  absolute 
sum  of  money  to  the  bearer  on  a  date  named,  and  is  in  legal 
effect  a  promissory  note  payable  to  the  bearer,  and  negotiable 
in  like  manner,^  except  that  it  is  not  settled  whether  or  not  it 

»  Post,  ch.  201.  °  Beaver  County  v.  Armstrong,  44 

*  Com.  V.  Philadelphia  &c.  E.  Co.,  Pa.  St.  63,  where  the  subject  under 

137  Pa.  St.  481 ;  «.  c.  20  Atl.  Rep.  580.  went  a  thorough  consideration.    Ha- 
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is  entitled  to  grace}  This,  of  course,  is  predicated  of  coupons 
which  are  made  payable  to  the  hearer,  or  which  contain  other 
negotiable  words.  A  coupon  which  simply  reads  that  "  on  the 
first  day  of  May,  1852,  the  York  &c.  R.  Co.  will  pay  $9.00  on 
these  coupons  in  Portland,"  signed  by  the  treasurer  of  the 
company,  was  held  not  to  be  a  negotiable  instrument,  because 
it  contained  no  negotiable  words,  and  it  could  not  therefore 
be  sued  on  in  the  name  of  the  assignee,  in  the  absence  of  some 
statutory  provision  to  that  effect.^  The  purchaser  of  a  coupon 
payable  to  bearer,  therefore,  acquires  full  title  upon  delivery, 
and  the  promise  of  the  payor  to  pay  the  bearer  becomes  a 
promise  to  pay  to  him,  which  he  can  enforce  in  his  own  name 
in  an  action  at  law.'  Such  coupons  pass  from  hand  to  hand 
by  mere  delivery,  and,  as  in  the  case  of  other  commercial 
paper  payable  to  the  bearer,  a  transfer  of  possession  is  pre- 
sumptively a  transfer  of  title,  though  it  does  not  import  a 
guaranty  of  payment.*     Their  negotiability  is  not  impaired 


ven  V,  Grand  Junction  E.  Co.,  109 
Mass.  88,  96;  Langston  v.  South  Car- 
olina R.  Co.,  2  S.  C.  248;  Hand  v. 
Savannah  &c.  E.  Co.,  17  S.  C.  219, 
254;  Hartman  v.  Greenhow,  102  U.  S. 
672,  684;  National  Exch.  Bank  v. 
Hartford  &c.  E.  Co.,  8  E.  I.  375;  s.  c. 
91  Am.  Dec.  237;  Mercer  County  v. 
Hacket,  1  Wall.  (U.  S.)  83,  96; 
Thomson  v.  Lee  County,  3  Wall. 
(U.  S.)  327;  Aurora  City  v.  West,  7 
Wall.  (U.  S.)  82,  105;  City  v.  Lam- 
son,  9  Wall.  (TJ.  S.)  477;  Queensbury 
V.  Culver,  19  Wall.  (U.  S.)  83;  Clark 
V.  Iowa  City,  20  Wall.  (U.  S.)  583, 
589;  Knox  County  v,  Aspinwall,  21 
How.  (U.  S.)  539;  Ketchum  v.  Dun- 
can, 96  U,  S.  659;  Kennard  v.  Cass 
County,  3  Dill.  (U.  S.)  147;  Gilbough 
V.  Norfolk  &c.  E.  Co.,  1  Hughes  (U.  S.), 
%10;  Miller  t).  Berlin,  13  Blatchf.  (U. 
S.)  245;  Cooper  v.  Thompson,  13 
Blatchf.  (U.  S.)  434;  First  Nat.  Bank 
V.  Bennington,  16  Blatchf.  (U.  S.)  53, 
54 ;  Eose  v,  Bridgeport,  17  Conn.  243 ; 


Junction  Co.  v.  Cleneay,  13  Ind.  161; 
Cicero  v.  Clifford,  53  Ind.  191;  Mad- 
dox  V.  Graham,  2  Met.  (Ky.)  56; 
Chesapeake  &c.  Canal  Co.  v.  Blair,  45 
Md.  102,  110;  Com.  v.  Emigrant 
Indust.  &c.  Bank,  98  Mass.  12 ;  s.  e. 
93  Am.  Dec.  126;  Spooner  v.  Holmes, 
102  Mass.  503 ;  s.  c.  3  Am.  Eep.  491 ; 
Brainerd  v.  New  York  &c.  E.,  25 
N.  Y.  496;  Evertsen  v.  National  Bank, 
4  Hun  (N.  Y.),  692,  694;  s.  c.  23  Am. 
Rep.  9;  66  N.  Y.  14;  Arents  v.  Com., 
18  Gratt.  (Va.)  750,  776.  Contra,  but 
not  authority,  Clarke  v.  Janes ville,  1 
Biss.  (U.  S.)  98. 

'  That  they  are :  Evertson  v.  Na- 
tional Bank,  66  N.  Y.  14;  s.  c.  23  Am. 
Rep.  9.  That  they  are  not :  Chaffee 
V.  Middlesex  R.  Co.,  146  Mass.  224. 

'  Jackson  v.  York  &c.  E.  Co.,  48 
Me.  147 ;  Myers  v.  York  &c.  E.,  43 
Me.  232. 

'  Cooper  t;.  Thompson,  13  Blatchf. 
(U.  S.)  434,  437;  Lexington  v.  Butler, 
14  Wall.  (U.  S.)  282,  283. 


Ketchum  v.  Duncan,  96  U.  S.  659. 
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by  the  fact  that  they  are,  by  their  terms,  given  for  interest 
maturing  upon  bonds  specified  by  their  numbers} 

§  6108.  Status  of  Coupons  Which  have  been  Detached 
from  the  Bonds.  —  "Coupons,  when  severed  from  the  bonds, 
are  negotiable  and  pass  by  delivery.  They  then  cease  to  be  inci- 
dents of  the  bonds,  and  become  in  fact  independent  claims. 
They  do  not  lose  their  validity,  if  for  any  cause  the  bonds  are 
canceled  or  paid  before  maturity;  nor  their  negotiable  char- 
acter; nor  their  ability  to  support  separate  actions;  and  the 
amount  for  which  they  are  issued  draws  interest  from  its 
maturity.  They  then  possess  the  essential  attributes  of  com- 
mercial paper."  ^ 

§  6109.  Actions  upon  Detached  Coupons.  —  Interest  cou- 
pons, whether  attached  to  or  detached  from  negotiable  corpo- 
rate bonds,  which  are  in  their  form  promises  to  pay  a  sum 
stated  to  the  bearer,  upon  a  date  named,  being  negotiable  instru- 
ments,' may  be  sued  on  by  the  lawful  holder  in  his  own  name;  * 
but  not  where  they  contain  no  negotiable  words.^  But,  as 
elsewhere  seen,'  according  to  a  sound  view,  the  holder  of  the 
coupons  cannot,  by  levying  his  execution  upon  the  property  con- 
veyed in  the  mortgage,  get  a  preference  over  the  holders  of  other 
bonds  and  coupons  of  the  same  series.  Where  a  series  of  rail- 
road mortgage  bonds  contain  the  stipulation  that,  if  the  net 
earnings  of  the  road  shall  not  be  sufficient  in  any  one  year  to 
pay  the  interest,  then  scrip  may,  at  the  option  of  the  com- 
pany, be  issued  for  the  interest,  the  option  must  be  exercised 
promptly  by  the  company,  or  a  bondholder  may  maintain  an 

'  Evertson  v.  National  Bank,   66  *  Knox  County  v.  Aspinwall,   21 

N.  Y.  14;  s.  c.  23  Am.  Eep.  9.     See  How.  (U.  S.)  539;  PhiladelpUia  &c. 

an  elaborate  note  upon  the  subject  of  B.   Oo.   v.   Smith,   105  Pa.  St.   195 ; 

coupon  bonds  and  coupons  in  64  Am.  Philadelphia  &c.   E.  Co.  v.  Fidelity 

Dec.   428,   to  which   the  author  ac-  Ins.  &c.  Co.,  105  Pa.  St.  216 ;  Texas 

knowledges  his  indebtedness.  &c.  R.  Co.  v.  Marlor,  123  U.  S.  68f ; 

2  Clark    V.   Iowa   City,    20    Wall.  City  v.  Lamson,  9  Wall.  (U.  S.)  477. 

(TJ.  S.)  583,  589,  opinion  of  the  court  '  Jackson  v.  York  &c.  R.  Co.,  48 

by  Mr.  Justice  Field ;  ante,  §  6107.  Me.  147 ;  Myers  v.  York  &c.  R.  Co., 

»  Ante,  §§  6107,  6108.  43  Me.  232. 

«  Posi,  §  6124. 
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action  upon  his  coupons  without  demand,  and  recover  a  judg- 
ment in  money .^  In  declaring  upon  a  coupon  which  has  heen 
detached  from  the  bond,  the  holder,  if  his  declaration  is  prop- 
erly drawn,  need  not  produce  the  bond;  since  he  has  a  right  of 
action  on  the  detached  coupon,  although  he  may  not  be  the 
holder  of  the  bond  to  which  it  was  originally  attached.^  It  is 
said  to  be  proper  enough  to  recite  the  bonds  in  such  general 
way  as  to  explain  and  bring  into  view  the  relation  which  the 
coupons  originally  held  to  the'bonds,  and  which  they  still  in 
some  respects  hold.  But  such  recitals  are  in  the  nature  of  an 
inducement  or  preamble,  and  they  do  not  make  the  action  an 
action  upon  the  bonds,  but  it  is  still  an  action  upon  the  de- 
tached coupons  merely.' 

§  6110.  Coupons  when  Due  and  Payable. — Prima  facie, 
a  coupon  attached  to  a  mortgage  bond  is  due  and  payable 
according  to  the  date  named  therein;  but  in  order  to  ascertain 
whether  this  is  so  or  not,  the  coupon  cannot  be  read  by  itself, 
detached  from  the  rest  of  the  contract.  The  contract  will,  in 
general,  consist  of  the  bond,  the  attached  coupons,  and  the 
mortgage  securing  the  same;  and  these,  as  elsewhere  seen,* 
are  generally  to  be  read  together  as  one  contract.  Where  the 
coupons  make  reference  to  the  mortgage  and  the  bond,  this 
charges  the  holder  of  both  the  coupons  and  the  bond  with 
notice  of  the  provisions  contained  in  each  of  the  instruments. 
"  If,  therefore,  according  to  the  plain  intent  and  meaning  of 
the  provisions  in  the  mortgage,  jt  was  designed  to  invest  a 
majority  of  the  bondholders  thereunder  with  power,  at  their 
option,  to  waive  defaults  in  the  payment  of  moneys  secured 
by  said  mortgage,  we  do  not  see  how  the  claim  that  these 
coupons  were  negotiable  instruments  can  be  supported.  If 
such  coupons  were  negotiable  instruments  invested  with  the 
qualities   pertaining   to   such   securities,   the   mortgage  and 

'■  Texas  &c.  E.  Co.  v.  Marlor,  123  '  City  v.  Lamson,  9  Wall.  (U.  S.) 

U.  S.  687.  477. 

'  City  V.  Lamson,  9  Wall.  (U.  S.)  '  Ante,  5  6075;  McClelland  v.  Nor- 

477;  Knox  County  v.  Aspinwall,  21  folk  Southern  R.  Co.,  110  N.  Y.  469; 

How.  (U.  S.)  539.  s.  c.  6  Am.  St.  Rep.  397. 
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bonds  to  which  they  were  attached  when  issued  cannot  be 
resorted  to,  to  qualify,  limit,  or  explain  the  agreement  therein 
expressed.  In  that  event  their  holders,  having  purchased 
them  in  good  faith  for  value  and  without  notice  of  any  defense 
existing  thereto,  would  be  entitled  to  maintain  an  action 
thereon  and  recover,  according  to  well-settled  principles  of 
commercial  law.  If,  however,  these  coupons  contained  notice 
to  the  holders  of  any  facts  or  circ.umstances  showing  that  the 
time  of  their  payment  was  subject  to  a  contingency  over 
which  the  holder  had  no  control,  and  which  might  postpone 
their  payment  indefinitely,  then  they  could  not  be  said  to  be 
bona  fide  holders  thereof,  as  the  negotiability  of  the  paper 
would  be  thereby  destroyed."^  When,  therefore,  in  an  action 
to  recover  the  amount  of  certain  interest  coupons  cut  from 
certain  railway  mortgage  bonds,  it  appeared  that  the  bonds 
referred  to  the  coupons  on  their  face,  and  that  both  the  bonds 
and  the  mortgage  contained  conditions  to  the  effect  that 
the  time  of  payment  of  the  principal  and  interest  might 
be  changed  and  postponed,  from  time  to  time,  at  the  option 
of  a  majority  of  the  bondholdei  s,  —  it  was  held  that  the  coupons 
were  not  negotiable  instruments;  that  a  purchaser  of  them  was 
cliargeable  with  notice  of  the  terms  of  the  bonds;  and  that  if 
the  payment  of  interest  had  been  {)ostponed  in  accordance 
with  the  conditions  of  the  bonds,  until  the  period  of  extension 
had  expired,  an  action  at  law  could  not  be  maintained  on  the 
bonds,  although  the  plaintiff  had  not  assented  to  the  post- 
ponement. Where,  however,  by  the  terms  of  the  bonds  and 
the  mortgage,  a  majority  of  the  bondholders  were  empowered, 
"in  case  of  default"  in  the  payment  of  interest,  to  waive  the 
default  and  to  instruct  the  trustees  under  the  mortgage  to 
waive  it,  and  that  no  action  on  the  part  of  the  bondholders  or 
trustees,  "  in  the  case  of  any  default,"  should  "  affect  any  sub- 
sequent default,  or  any  right  arising  therefrom,"— it  was  held 
that  the  bondholders  had  no  authority  to  anticipate  and  pro- 
vide for  a  default  in  the  payment  of  interest  before  it  accrued, 

>  McClelland  v.  Norfolk  Southern  R.  Co.,  110  N.  Y.  469,  475;  «.  c.  6  Am. 
St.  Eep.  397. 
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but  that  every  coupon-holder  had  the  right  to  insist  that  the 
conditions  of  the  exercise  of  the  power  should  be  exactly 
complied  with,  and  that  a  written  direction  by  a  majority  of 
the  bondholders  to  the  trustees  in  the  mortgage,  to  postpone 
the  payment  of  interest  for  five  years,  was  inoperative,  and  no 
defense  to  an  action  upon  coupons  subsequently  falling  due.^ 

§  6111.  Interest  on  Overdue  Coupons.  —  Overdue  interest 
coupons,  being  absolute  promises  to  pay  a  certain  sum  of 
money  on  the  date  named,  will,  with  the  qualifications  here- 
after stated,  carry  interest  from  the  date  of  their  maturity; 
and  it  would  seem  that  this  interest  is  secured  by  the  lien  of 
the  mortgage  securing  the  bonds  to  which  they  are  attached.^ 

§  6112.  Tlie  Question  as  a  Question  of  Pleading  and  Bur- 
den of  Proof.  —  In  many  cases  the  question  is  presented  as  a 
question  of  pleading,  and  as  a  question  relating  to  the  burden 
of  proof  .  On  strict  principles,  it  would  be  necessary  for  the 
plaintiff  to  aver  and  prove  a  presentation  of  the  coupons  at 
the  place  of  payment  named  therein,  and  at  the  date  of  pay- 
ment, or  at  a  subsequent  date,  in  order  to  show  such  a  breach 
of  the  contract  to  pay  them  as  would  authorize  him  to  recover 
interest.  But  the  rule  of  judicial  convenience  which  excuses 
the  averment  of  a  demand  in  actions  upon  written  instru- 
ments, but  which  makes  the  bringing  of  the  suit  a  demand, 
has  been  so  far  misapplied,  with  reference  to  this  question,  as 
to  involve  the  courts  in  the  conclusion  that  the  plaintiflf  need 

1  McClelland  v.  Norfolk  Southern      (U.  S.)  539;  City  v.  Lamson,  9  Wall. 

(U.  8.)  477 ;  Lexington  v.  Butler,  14 
Wall.  (U.  S.)  282 ;  Clark  v.  Iowa  City, 
20  Wall.  (U.  S.)  583;  Ashuelot  E.  Co. 
V.  Elliot,  57  N.  H.  397;  North  Pa.  E. 
Co.  V.  Adams,  54  Pa.  St.  94 ;  s.  c.  93 
Am.  Dec.  677;  Jeffersonville  v.  Pat- 


E.  Co.,  110  N.  Y.  469,  475 ;  s.  c.  6  Am 
St.  Eep.  397. 

'  Mills  V.  Jefferson,  20  Wis.  50: 
Pruyn  v.  Milwaukee,  18  Wis.  367 
Gelpcke  v.  Dubuque,  1  Wall.  (IT.  S.; 
175,  206 ;  Aurora  City  v.  West,  7  Wall 
(U.  S.)   82;  Genoa  v.  Woodruff,  92      terson,  26  Ind.  15;  s.  c.  89  Am.  Dec. 


U.  S.  502;  Amy  v.  Dubuque,  98  U.  S, 
470;  Walnut  v.  Wade,  103  U.  S.  683: 
Koshkonong  v.  Burton,  104  U.  S.  668 
677;  Pana  v.  Bowler,  107  IT.  S.  529 
Knox  County  v.  Aspinwall,  21  How, 


448;  Welsh  o.  First  Division  &c.  E. 
Co.,  25  Minn.  314.  In  Gilbert  v. 
■Washington  City  &c.  E.  Co.,  33 
Gratt.  (Va.')  586,  this  question  was 
raised,  but  not  decided. 
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not,  in  order  to  show  a  right  to  recover  interest  from  the  ma- 
turity of  the  coupons,  aver  and  prove  a  presentation  of  them  for 
payment  at  the  place  and  time  of  payment  named  therein,  or 
on  any  subsequent  date.  In  strict  logic,  unless  he  does  so 
aver  and  prove,  he  does  not  show  such  a  breach  of  the  con- 
tract as  would  allow  him  to  recover  interest  except  from  the 
date  of  the  bringing  of  the  suit.  But  the  rule  of  the  courts 
seems  to  be  that  it  is  not  necessary  for  the  plaintiff  to  make, 
in  his  complaint,  an  averment  of  the  presentation  of  the 
coupons  for  payment  and  of  the  failure  or  refusal  of  the  de- 
fendant to  pay  them,  but  that  if  the  defendant  was  ready  to 
pay  them  at  the  time  and  place  where  they  were  payable,  this 
is  a  matter  of  affirmative  defense  for  it  to  aver  and  prove.^ 

§  6113.  Interest  Runs  from  Date  of  Demand  and  Re- 
fusal.—  It  must  undoubtedly  be  accepted  as  a  sound  principle 
of  law  that  interest  on  coupons  runs  only  from  demand  of 
payment  and  refusal,  unless  a  state  of  circumstances  is  shown 
to  exist  which  excuses  the  holder  from  making  demand. 
This  will  be  apparent  upon  a  moment's  reflection.  These 
coupons,  when  detached,  are  in  themselves  negotiable  instru- 
ments, passing  from  hand  to  hand  by  delivery.  The  coupons 
of  a  given  series  of  bonds  may  be  in  the  hands  of  hundreds, 
or  even  thousands,  of  unknown  people;  they  may  be  scattered 
among  the  bankers  of  the  world;  and  it  would  be  a  most  un- 
just conclusion  to  hold  that,  where  the  corporation  is  ready 
and  willing  to  pay  them,  and  holds  funds  in  its  treasury  for 
that  purpose,  their  holders  can  compel  the  corporation  to  pay 
interest  upon  interest,  and  even  at  a  higher  rate  than  that 
named  in  the  bond,  merely  because  they  do  not  see  fit  to  pre- 
sent their  interest  coupons  for  payment.^  It  is  incontestable 
that,  under  such  circumstances,  the  corporation  cannot  be  ex- 
pected to  make  search  all  over  the  world  for  coupon-holders, 
in  order  to  tender  to  them  the  payment  of  their  coupons,  es- 

'  Walnut  V.  Wade,  103  IT.  S.  683,  the  principle  that  interest  runs  on 

696 ;  North  Pac.  R.  Co.  v.  Adams,  54  coupons  only  from  the  date  of  presen- 

Pa.  St.  94 ;  s.  c.  93  Am.  Dec.  677.  tation.    Beaver  County  v.  Armstrong, 

*  Cases  are  found  which  recognize  44  Pa.  St.  63. 
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pecially  as,  from  the  nature  of  the  case,  it  can  neither  know 
who  they  are  nor  where  they  are.^  This  is  more  especially 
true  where  the  coupons  are,  by  their  terms,  made  payable  at  a 
particular  place;  for  unless  payment  is  demanded  at  that  place, 
the  contract  is  not  broken.  The  general  doctrine  is  that, 
where  there  is  a  contract  to  pay  money  on  a  day  fixed,  and 
the  contract  is  broken,  interest  is  allowed,  by  way  of  damages, 
where  it  is  not  allowed  by  statute;  and  this  rule  is  said  to  be 
universal  in  respect  to  bills  and  notes  payable  on  time.''  The 
true  rule,  recognized  by  several  decisions,  therefore  is  that 
interest  on  the  coupon  runs,  not  from  the  date  when  it  is  pay- 
able, but  from  the  date  when  the  contract  embodied  therein  is 
broken, — that  is  to  say,  from  the  date  when  it  is  presented  for 
payment  and  the  payment  of  it  is  refused,  unless  a  state  of 
facts  is  shown  which  would  make  such  presentment  nugatory, 
and  which  would  therefore  excuse  the  coupon-holder  from 
making  it, — which  state  of  facts  will  generally  be  the  public 
and  known  insolvency  of  the  corporation.' 


'  "  The  company,"  said  Read,  J., 
speaking  with  reference  to  such  a 
case,  "  were  not  bound  to  seek  their 
creditors  in  a  foreign  country  (Co. 
Litt.  210  b)"  ;  and  it  was  accordingly 
held  that,  where  the  company  showed 
a  willingness  and  ample  ability  to 
pay  at  all  times,  and  the  coupon- 
holder  resided  abroad  and  did  not 
present  her  coupons,  so  that  it  was 
merely  negligence  which  prevented 
her  from  receiving  the  payment  of 
them  as  they  fell  due,  the  company 
had  not  broken  their  contract,  and 
were  not  bound  to  pay  interest  on  the 
coupons.  Emlen  v.  Lehigh  Goal  &c. 
Co.,  47  Pa.  St.  76,  83 ;  s.  c.  86  Am.  Dec. 
518.  This  case  arose  on  a  special  ver- 
dict, and  the  question  on  the  burden 
of  proof  was  not  involved. 

2  Aurora  City  v.  West,  7  Wall. 
(U.  S.)  82,  105. 

*  Case  recognizing  the  principle 
that  interest  runs  only  from  demand 


and  refusal :  Beaver  County  v.  Arm- 
strong, 44  Pa.  St.  63.  In  one  case  it 
is  said  in  the  opinion  of  the  court  by 
Mr.  Justice  Clifford:  "Being  writ- 
ten contracts  for  the  payment  of 
money,  and  negotiable  because  pay- 
able to  bearer  and  passing  from  hand 
to  hand,  as  other  negotiable  instru- 
ments, it  is  quite  apparent,  on  gen- 
eral principles,  that  they  should 
draw  interest  of ter  payment  of  the  prin- 
cipal is  unjustly  neglected  or  refused." 
Aurora  City  v.  West,  7  Wall.  (U.  S.) 
82,  105.  In  another  case,  the  coupons 
were,  by  their  terms,  payable  to 
bearer  in  the  city  of  New  York.  In 
an  action  upon  them,  the  complaint 
did  not  aver  a  presentation  of  them 
at  the  place  of  payment,  but  alleged 
that  the  defendant  had  no  funds  in  the 
city  of  New  York.  It  was  held  that 
the  plaintiff  was  entitled  to  interest 
from  the  maturity  of  the  coupons. 
Jeftersonville  v.  Patterson,  26  Ind.  15. 
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§  6114,  Interest  Buns  at  What  Bate.  —  Whether  the 
interest  on  the  coupons  will  be  computed  at  the  same  rate  as 
the  interest  on  the  bonds,  or  at  the  legal  rate  of  interest  fixed 
by  the  law  of  the  State  whose  law  governs  the  contract,  has  been 
made  a  question  in  several  cases.  The  Supreme  Court  of  the 
United  States  hold  it  to  be  a  question  of  local  law.  When, 
therefore,  the  question  arose,  under  the  laws  of  Illinois,  in 
which  State  it  had  been  held  that  a  note  given  for  a  sum  of 
money,  bearing  interest  at  a  given  rate  per  month,  continues 
to  bear  that  rate  of  interest  as  long  as  the  principal  remains 
unpaid,^  the  Supreme  Court  of  the  United  States,  applying  the 
local  rule,  held  that,  where  the  bonds  carried  interest  at  the 
rate  of  ten  per  cent,  the  coupons  would  bear  interest  at 
the  same  rate,  and  not  at  the  rate  of  six  per  cent,  which  was 
the  legal  rate  of  interest  in  Illinois,  except  where  the  parties 
had  contracted  for  a  different  rate.^  The  question  is  then  to 
be  answered  by  analogy  to  the  law  of  the  particular  State  as  to 
the  rate  of  interest  which  a  promissory  note  bears,  after  its  ma- 
turity, where  the  rate  is  not  expressed  in  the  note  itself;  and 
there  are  many  holdings  to  the  effect  that  the  law  will  apply 
the  legal  rate  of  interest  without  regard  to  the  rate  which  the 
note  has  borne  down  to  the  date  of  its  maturity.* 

§  6115.  When  Statute  of  Liimitations  Buns  against  Cou- 
pons.—  The  statute  of  limitations  of  a  State  which,  by  its 
terms,  bars  all  written  contracts  within  a  stated  number  of 
years  after  the  cause  of  action  thereon  has  accrued,  commences 

In  Gorman  v.  Sinking  Fund  Comm'rs,  ^  Phinney  v.  Baldwin,  16  HI.  108 ; 

25  Fed.   Eep.   647,    it   is   held  that  s.  c.  61  Am.  Dec.  62. 
where  the  holder  of  State  coupons  has  ^  Ohio  v.  Frank,  103  U.  S.  697. 

a   right,  under   a  statute,    to    have  '  Spencer  v.   Pierce,  5  E..   I.  63; 

them  funded,  he  must  present  them  Holden  v.  Trust  Co.,  100  U.  S.  72  (un- 

and  demand  that  they  be  funded,  in  der  laws  of  District  of  Columbia).    In 

order  that  his  right  to   maintain  an  Lawton  «.  South  Carolina  R.  Co.,   2 

action  to  compel  the  commissioners  S.  C.  248,  it  was  held  that  the  cou- 

to  fund  them  may  be  fixed ;  and  this  pons  would  bear  interest  at  the  rate 

was  so,  although  the  commission  had  of  seven  per  cent,  which  was  the  legal 

notoriously  and  publicly  proclaimed  rate  of  interest  in  South  Carolina,  al- 

that   they    would     not    fund    such  though  the  bonds  bore  interest  at  the 

coupons.  rate  of  only  six  per  cent. 
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to  run  against  actions  upon  coupons  for  interest  annexed  to 
the  bonds  issued  by  municipal  corporations  of  the  State,  when 
they  have  been  detached  from  the  bonds  and  transferred  to 
parties  other  than  the  holders  of  the  bonds, /rom  the -maturity 
of  the  coupons  respectively.^  The  same  rule  is,  no  doubt,  ap- 
plicable to  coupons  from  the  bonds  of  private  corporations. 

§  6116.  Payment  of  Coupons  by  Third  Persons.  —  If  a  third 
person,  under  an  arrangement  with  the  corporation,  advances 
money  to  pay  the  interest  on  its  bonds,  and,  as  security  for 
his  advances,  is  allowed  to  take  up  and  retain  uncanceled  the 
coupons  representing  such  interest  as  they  are  presented  by  the 
several  bondholders  for  payment,  these  coupons  will  stand  as 
valid  securities  in  his  hands  as  against  the  corporation,  and 
the  mortgage  by  which  they  are  secured  may  be  enforced  for 
his  benefit.^  But,  as  between  him  and  the  bondholders,  who 
presented  their  coupons  for  payment  and  received  the  amount 
of  the  same  in  ignorance  of  the  fact  that  they  were  paid  by 
the  third  party  and  transferred  to  him  without  being  canceled, 
but  who  supposed  them  to  have  been  paid,  the  latter  have 
prior  equities;  so  that  if,  upon  a  foreclosure  of  the  mortgage 
covering  the  bonds  and  coupons,  the  sum  realized  is  not 
enough  to  pay  the  face  of  the  bonds  and  the  matured  coupons, 
the  person  so  advancing  money  to  take  up  coupons  is  not  en- 
titled to  share  in  the  proceeds  of  the  sale}  In  other  words,  one 
who  thus,  under  a  secret  arrangement  with  the  corporation, 
and  for  the  purpose  of  keeping  its  credit  good  before  the  pub- 
lic, advances  money  to  take  up  its  coupons  or  its  bonds  before 
they  mature,  is  remitted,  as  against  the  creditors  of  the  corpo- 
ration, to  the  position  of  a  second  mortgagee  in  respect  of  the 
mortgage  by  which  the  bonds  are  secured ;  so  that  if  there 
is   any  surplus,   after  satisfying  the  demands  of  the  bond- 

'  Clark   V.  Iowa   City,    20   Wall.  R.  Co.,  63  N.  Y.  311 ;   s.  c.  20  Am. 

(U.  S.)  583 ;  overruling  on  this  point  Eep.  541 ;   Cameron  v.  Tome,  64  Md. 

City  V.  Lamson,  9  Wall.  (U.  S.)  477;  507,  511. 

and    Lexington    v.  Butler,   14  Wall.  »  Union  Trust  Co.  v.  Monticello  &c. 

(U.  S.)  282.  E.  Co.,  63  N.  Y.  311;  e.  c.  20  Am. 

'  Union  Trust  Co.  v.  Monticello &c.  Eep.  541. 
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holders  under  the  mortgage  and  those  of  other  creditors  equal 
or  prior  in  right,  then  he  may  have  distribution  out  of  such 
surplus.^ 

§  6117.  Coupons  Sbare  pro  Kata  In  Mortgage  Foreclosure. 

An  interest  coupon,  payable  to  bearer,  detached  from  the 
bond  of  a  corporation,  and  owned  by  one  party,  is  still  a  part 
of  the  mortgage  indebtedness,  and  is  secured  by  the  lien  of 
the  mortgage,  although  the  bond  itself  may  be  owned  by 
another  party.  An  assignment  of  the  coupon  carries  with  it, 
in  equity,  an  assignment  of  that  aliquot  portion  of  the  mortgage 
security  which  is  represented  by  the  coupon;  and  the  holder 
of  the  coupon  will  be  entitled  to  share  pro  rata  with  the  holders 
of  the  residue  of  the  mortgage  debt,  in  the  distribution  of  the 
proceeds  of  a  sale  foreclosing  the  mortgage?  Where,  in  such 
a  case,  a  third  person,  with  his  own  money,  takes  up  maturing 
coupons  without  the  knowledge  of  the  holders,  it  is  a  question 
of  fact,  to  be  determined  upon  the  evidence,  whether  it  is  in- 
tended to  be  a  payment  or  a  purchase  which  leaves  the  cou- 
pons outstanding  for  his  protection,  so  far  as  they  will  protect 
him  under  the  principles  already  stated.'  Where  the  promoter 
of  a  corporation,  who  owned  nearly  all  of  its  shares,  had 
placed  a  mortgage  upon  it  to  secure  its  negotiable  bonds,  to 
which  interest  coupons  were  attached,  and,  in  order  to  pre- 
serve the  credit  of  the  company  and  avert  disaster  while  its 
works  were  being  constructed,  gave  notice  that  coupons  might 
be  presented  for  payment,  and  paid  them  as  they  were  pre- 
sented, and  canceled  part  of  them,  and  afterwards  turned 
them  over,  partly  canceled,  to  contractors  who  had  advanced 
material  in  the  construction  of  the  works  of  the  corporation, 
and  the  mortgage  was  afterwards  foreclosed,  and  a  question 
arose  as  to  the  right  of  the  contractors,  as  intervening  pe- 

•  Haven  v.  Grand  Junction  &c.  E,  •  Ketchum  v.  Duncan,  96  U.   S. 

Co.,  109  Mass.  88.  659;  Wood  v.  Guarantee  Trust  &c. 

2  Miller  v.  Rutland  &c.  E.  Co.,  40  Co..  128  U.  S.  416.    That  payment  is  a 

Vt.  399 ;  8.  c.  94  Am.  Dec.  413 ;  ap-  question  of  fact  for  a  jury,  in  cases 

proved  in  Haven  v.  Grand  Junction  tried  by  jury,  Bee  1  Thomp.  Trials, 

&c.  E.  Co.,  109 Mass.  88,  96.  §  1251. 
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titioners,  to  share  in  the  proceeds  of  the  sale,  —  it  was  held 
that,  after  the  promoter  of  the  corporation  had  employed  his 
own  funds  in  the  ostensible  payment  of  the  coupons  which  he 
had  turned  over  to  these  contractors,  thereby  keeping  up  the 
credit  of  the  bonds  and  enabling  them  to  be  floated  and 
marketed,  it  would  be  inequitable  to  allow  him  to  share  pari 
passu  with  the  holders  of  other  bonds  and  coupons  in  the 
same  series  in  the  distribution;  and  that,  as  he  had  trans- 
ferred the  coupons  to  the  contractors  after  they  were  past  due, 
they  did  not  receive  them  subject  to  any  protection  which  at- 
taches to  the  assignee  of  commercial  paper  before  maturity, 
but  merely  stepped  into  the  shoes  of  their  assignor,  and  were 
not  entitled  to  any  higher  rights  in  respect  of  them  than  he 
was  able  to  transfer.^ 


Article  III.     Remedies  op  Bondholders. 


Sbction 

6121 .  Remedies  available  to  individual 

bondholders. 

6122.  Remedies  of  single  bondholder 

not  concluded  by  action  or 
non-action  of  majority. 

6123.  Unless  such  be  the  true  construc- 

tion of  the  entire  contract. 

6124.  Separate     bondholder    cannot 

levy  execution    upon   mort- 
gaged property. 


Section 

6125.  When  separate  bondholder  may 

sue  for  interest,  but  not  for 
principal. 

6126.  Bondholders  represented  in  liti- 

gation by  the  trustee  in  the 
mortgage. 

6127.  Measure  of  damages  for  failure 

to  deliver  bonds. 

6128.  Oross-bill  by  bondholders. 


§  6121.  Bemedies  Available  to  Individual  Bondholders.  — 

Each   separate   bondholder   is   secured   by   the  mortgage  to 
the  extent  only  of  his  aliquot  portion  of  the  property  conveyed.^ 


'  Wood  V.  Guarantee  &c.  Co.,  128 
U.  S.  416.  Nor  did  the  doctrine  of 
JFosdick  V.  Schall,  99  IT.  S.  235  (post, 
47114),  entitle  the  contractors  to  any 
preference,  because  that  doctrine  has 
never  been  applied  except  with  refer- 
ence to  railroad  companies,  and  be- 
cause the  materials  which  they  fur- 
nished were  furnished  for  the  purpose 
of  construction,  and  not  for  the  purpose 
of  operation.    Ibid.    As  to  the  rights 


of  the  holders  of  coupons  under  a 
mortgage,  who  have  funded  the  same, 
or  exchanged  them  for  bonds  issued 
under  a  subsequent  mortgage,  author- 
ized by  an  act  which  was  held  to  be 
unconstitutional,  — ■  see  Hand  v.  Savan- 
nah &c.  R.  Co.,  12  S.  0.  314,  as  ex- 
plained in  the  same  case,  17  S.  0. 
219,  where  there  is  an  extensive  dis- 
cussion of  the  nature  of  coupons. 
»  Post,  ii  6228,  6243. 
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That  is  to  say,  if  this  theory  is  sound,  the  security  inures  to 
his  benefit  only  to  the  extent  of  the  proportion  which  his 
holdings  of  the  bonds,  issued  under  the  mortgage,  bear  to  the 
entire  amount  so  issued.  Such  being  his  status,  undoubtedly 
if  there  is  a  default  as  to  him,  and  the  default  has  continued 
for  the  period  of  grace  permitted  by  the  terms  of  the  mortgage, 
then  he  has  a  right  to  whatever  legal  or  equitable  remedies 
his  contract  gives  him.  He  has  a  right,  it  must  be  assumed, 
(1)  to  an  action  at  law  against  the  corporation  to  recover  on 
the  unpaid  coupons,  or  on  the  bonds,  provided  they  have 
become  due  under  the  terms  of  the  contract  by  reason  of  the 
non-payment  of  the  coupons;^  (2)  to  demand  that  the  trustees 


'  This  is  the  ■well-known  rule  in 
regard  to  debts  secured  collaterally, 
unless  the  contract,  by  its  terms,  is  ex- 
clusive, and  remits  the  creditor  to  the 
security  only.  In  every  other  case 
he  has  his  election  to  sue  at  law  to  re- 
cover the  debt,  or  to  proceed  to  en- 
force the  security ;  and  in  many  cases 
both  remedies  are  open  to  him. 
Thus,  it  has  been  reasoned  in  a  Fed- 
eral case  that  "it  is  quite  immate- 
rial whether  the  mortgage  secures  the 
interest  of  the  bonds  by  a  lien  upon 
the  lands  of  the  company,  or  by  a 
lien  upon  the  earnings  of  the  com- 
pany, or  by  a  lien  upon  both,  or 
whether  it  is  not  secured  at  all  by  the 
mortgage.  If  there  is  an  agreement 
to  pay  interest,  and  it  is  not  paid, 
there  is  a  breach  of  the  bond  for 
which  the  holder  can  maintain  an 
action."  Marlor  v.  Texas  &c.  R.  Co., 
19  Fed.  Eep.  867,  868,  per  Wallace,  J. 
So,  with  reference  to  the  question 
under  immediate  consideration,  it 
has  been  held  that  a  stipulation  in  a 
railroad  mortgage  that,  in  case  of  de- 
fault in  the  payment  of  interest  for 
sixty  days,  the  trustees,  on  written 
request  of  one-third  in  interest  of  the 
bondholders,  must  take  possession, 
operate,  and  "  sell "  the  road,  etc.,  is 
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a  cumulative  remedy,  and  not  exclusive 
of  the  remedies  given  by  law.  Dovv 
V.  Memphis  &c.  R.  Co.,  20  Fed.  Rep. 
260;  s.  c.  affirmed,  124  U.  S.  652. 
See  Langston  v.  South  Carolina  R. 
Co.,  2  S.  C.  248,  which  was  an  action 
on  railroad  bonds  and  attached  cou- 
pons. Another  Federal  court  has 
held,  in  conformity  with  the  doctrine 
of  the  above  text,  that  dissenting 
bondholders  may  sue  in  assumpsit  for 
the  amount  of  their  unpaid  coupons, 
though  the  majority  in  interest  have 
consented  to  waive  the  rights  secured 
by  the  mortgage.  Manning  v.  Nor- 
folk Southern  R.  Co.,  29  Fed.  Rep. 
838.  In  Pennsylvania,  and  probably 
in  all  other  American  jurisdictions, 
the  holder  of  bonds  issued  by  a  corpo- 
ration, payable  to  bearer,  may  main- 
tain an  action  on  them  in  his  own 
name,  possession  being  prima  facie 
evidence  of  ownership.  Oarr  ».  Le 
Fevre,  27  Pa.  St.  413.  The  Pennsyl- 
vania court  has  more  recently  held 
that  an  action  will  lie  by  one  bond- 
holder against  a  corporation  for  in- 
terest due  on  a  bond,  although  the 
principal  is  not  yet  due,  and  not- 
withstanding the  fact  that  the  mort- 
gage securing  the  bond  provides  that, 
upon  default  in  payment  of  interest. 


REMEDIES   OF   BONDHOLDERS.       [5  Thomp.  Corp.  §  6123. 

in  the  mortgage  shall  proceed  to  take  possession  under  the 
powers  therein  conferred,  or  shall  bring  an  appropriate 
action  to  foreclose  the  same;  and  (3),  in  case  the  trustees 
refuse  so  to  do,  and  in  some  of  the  State  jurisdictions  without 
any  demand  upon,  or  refusal  of,  the  trustees  so  to  proceed, 
the  bondholder  may  himself  proceed  in  equity  to  have  the 
mortgage  foreclosed,  bringing  the  action  not  only  for  himself, 
but  for  all  other  bondholders  standing  on  a  common  footing 
with  him.^ 

§  6122.  Remedies  of  Single  Bondholder  not  Concluded 
by  A-Ction  or  Jfon-action  of  Majority.  —  It  is  plain  that  the 
principle  which  is  gaining  some  ground,  that  a  majority  of 
the  bondholders  are  to  rulej'  cannot  be  applied  in  all  cases. 
Each  bond  is  a  separate  contract  with  the  holder  of  that  bond. 
The  corporation  may  elect  to  pay  some  bondholders  and  to 
postpone  others;  and  if  they  pay  all  the  bondholders  but  one, 
can  it  be  said  that  he  is  precluded  from  proceeding  with 
whatever  remedies  the  law  would  otherwise  give  him?  In 
the  Supreme  Court  of  the  United  States,  where  this  convenient 
but  often  unjust  doctrine  of  the  right  of  the  majority  of 
the  bondholders  to  rule  has  sprung  up,  the  clearest  and 
strongest  expressions  can  be  found  in  favor  of  the  rights  of 
the  single  bondholder.  In  a  well-considered  case  in  that 
court,^  where  the  terms  of  the  mortgage  declared  that  the  con- 

the  trustees  to  ■whom  the  mortgage  thereof,  —  a  bondholder  is  not  bound 
was  executed  shall,  at  the  request  of  to  accept  scrip  unless  the  condition 
the  holders  of  a  certain  amount  of  supervenes  which  authorizes  the  com- 
bonds,  proceed  by  scire  facias,  to  col-  pany  to  issue  it,  and  the  burden  is  on 
lect  interest  and  principal  for  the  them  to  prove  that  it  has  supervened, 
benefit  of  all  bondholders  equally,  and  he  is  not  bound  to  prove  the  con- 
Montgomery  County  Agric.  Soc.  v.  trary  in  the  first  instance;  but  his 
Francis,  103  Pa.  St.  378.  But,  in  the  right  of  action  is  prima  facie  perfect 
view  of  the  same  court,  he  cannot  upon  the  proof  of  the  non-payment  of 
have  execution  out  of  the  mortgaged  interest  on  the  presentation  of  his 
property.  Post,  §  6124.  So,  where  bond  at  the  time  and  place  where  the 
a  railroad  mortgage  provided  that,  in  interest  is  made  payable.  '  Marlor  v. 
the  event  of  a  failure  of  net  earnings  Texas  &c.  R.  Co.,  19  Fed.  Rep.  867. 
sufficient  to  pay  interest  on  the  bonds  '  Post,  §  6210. 
secured  by  it,  the  company  can,  at  *  Post,  §  6213. 
its  option,  issue  certain  scrip  in  lieu  °  The  conclusion  of  the  court  is 
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veyance  was  for  the  purpose  of  securing  the  payment  of  the 
interest  as  well  as  the  principal  of  the  bonds  issued  under  it, 
and  declared  that  the  mortgagor's  right  of  possession  should 
terminate  upon  a  default  of  the  payment  of  the  interest,  as  well 
as  the  principal  of  any  of  the  bonds, — the  court  took  the  view 
that,  independently  of  the  provisions  of  the  other  articles,  the 
trustees  in  the  mortgage,  or,  on  their  failure  so  to  do,  any 
bondholder,  on  the  non-payment  of  any  installment  of  interest 
on  any  bond,  might  file  a  bill  for  the  enforcement  of  the  security, 
by  the  foreclosure  of  the  mortgage  and  sale  of  the  mortgaged 
property.  "  This  right,"  said  Mr.  Justice  Matthews,  "  be- 
longs to  each  bondholder  separately,  and  its  exercise  is  not 
dependent  upon  the  co-operation  or  consent  of  any  others,  or 
of  the  trustees.  It  is  properly  and  strictly  enforceable  bj', 
and  in  the  name  of,  the  latter;  but,  if  necessary,  may  be  prose- 
cuted without,  and  even  against,  them.  It  follows  from  the 
nature  of  the  security,  and  arises  upon  its  face,  unless  re- 
strained by  its  terms."  * 

§  6123.  Unless  Such  be  the  True  Construction  of  the  En- 
tire Contract.  —  But  in  every  case  the  question  what  remedies 
are  open  to  individual  bondholders  will  depend  upon  the  true 
construction  of  the  contract;  and  for  this  purpose  the  bonds  and 
the  mortgage  are  to  be  read  together  as  one  contract,  upon  a 
familiar  principle.  But,  as  elsewhere  seen,^  where  the  ques- 
tion relates  to  what  rights  arise  under  the  bonds  considered 
independently  of  the  mortgage,  in  case  of  a  discrepancy  be- 
tween the  bonds  and  the  mortgage,  the  bonds  will  govern;  and, 
on  the  same  principle,  if  a  question  arises  as  to  what  remedies 
are  available  under  the  mortgage,  and  there  is  a  discrepancy 
between  the  language  of  the  mortgage  and  the  bonds  witli 
reference  to  that  question,  then,  it  must  be  concluded,  that  the 
language  of  the  mortgage  will  govern.  Cases  have  recently 
arisen  in  respect  of  railroad  mortgages  where  the  terms  of  the 

scarcely  weakened  by  the  fact  that  '  Chicago  &c.  R.  Co.   v.  Fosdick, 

three  of  the  justices  dissented,  but      106  U.  S.  47,  68. 
merely  on  a  construction  of  the  terms  *  Ante,  §  6088. 

of  the  mortgage. 
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contract  have  been  construed  either  as  providing  an  exhaust- 
ive remedy,  or  else  as  curtailing  to  some  extent  the  ordinary 
legal  remedy  of  the  holder  of  unpaid  coupons.  Thus,  it  has 
been  held  that  the  holder  of  coupons  belonging  to  the  mort- 
gage bonds  of  a  railroad  company  cannot  maintain  an  action 
at  law  upon  such  coupons,  from  the  simple  fact  that  they  are 
upon  their  face  past  due  and  prima  facie  payable;  since 
whether  they  are  due  and  payable  depends  upon  a  just  con- 
struction of  the  entire  contract,  which  consists  of  the  bonds  and 
the  mortgage,  as  well  as  the  coupons.^ 

§  6124.  Separate  Bondholder  cannot  Licvy  Execution  upon 
Mortgaged  Property.  —  Thus,  it  has  been  held  in  a  modern 
case  in  Pennsylvania,  that,  while  the  holder  of  unpaid  coupons 
detached  from  railway  mortgage  bonds,  may  sue  the  company 
at  law  and  recover  a  judgment  for  his  unpaid  interest,^  yet  he 
cannot  cause  the  execution  to  be  levied  upon  the  property 
covered  by  the  mortgage,  because  that  property  has  been  con- 
veyed to  the  trustee  under  the  mortgage,  in  trust  for  all  the 
bondholders,  and  because  the  bondholders  under  the  mort- 
gage stand,  in  reference  to  that  security,  upon  an  equal  right, 
and  are  entitled  to  equality  of  distribution,  and  one  of  them 
cannot  be  allowed  thus  to  get  a  preference  over  the  others. 
But,  as  to  other  property  of  the  company  not  conveyed  to  the 
trustee,  the  bondholder  may  treat  himself  as  an  individual 
creditor,  and  may  proceed  to  recover  judgment  for  the  amount 
of  unpaid  coupons  or  bonds,  and  to  enforce  the  collection 
thereof  against  the  defendant.  "  But  his  execution  must  be 
levied  on  property  actually  owned  by  the  company,  and  not 
upon  that  which  has  been  conveyed  to  trustees  by  mortgage 
or  deed  of  trust  duly  executed  and  recorded.  He  stands,  when 
suing  at  law,  and  proceeding  against  the  railroad  company, 
on  the  same  plane  as  any  other  creditor.  His  writ  of  fieri 
facias  will  reach  the  same  property  and  in  the  same  way. 
When,  however,  it  becomes  necessary  for  him  to  reach  the 

'  McClelland  v.  Norfolk  Southern  '  Montgomery  County  Agric.  Soc. 

E.  Co.,  110  N.  Y.  469;  «.  c.  6  Am.  St.      v.  Francis,  103  Pa.  St.  378. 
Eep.  397. 
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property  held  by  the  trustee,  he  must  proceed  against  him, 
not  for  his  own  separate  benefit,  but  as  a  bondholder,  and  on 
behalf  of  the  bondholders  as  a  class.  What  may  be  realized 
by  such  proceeding  belongs  to  the  whole  class,  and  must  be 
distributed  among  its  members  pro  rata."  ^  This  holding  is 
so  sound  and  just  that  it  ought  to  receive  universal  assent. 

§  6125.  When  Separate  Bondholder  may  Sue  for  Interest, 
hut  not  for  Principal.  —  The  same  may  be  said  of  a  recent 
decision  of  the  Court  of  Appeals  of  New  York,  in  a  case  where 
the  holder  of  three  railway  mortgage  bonds  brought  an  action 
in  the  nature  of  an  action  at  law,  to  recover  both  the  principal 
and  interest  due  thereon.  The  trial  court  held  that  he  was 
entitled  to  recover  the  interest  represented  by  the  past-due 
coupons,  but  not  the  principal,  and  this  judgment  was  afl&rmed 
by  the  Court  of  Appeals,  two  judges  dissenting.''  The  opin- 
ion, written  by  Chief  Judge  Ruger  and  found  among  his 
papers  after  his  death,  was  adopted  by  the  court.  The  bonds 
contained  the  following  recital:  "  In  case  of  default  in  the  pay- 
ment of  any  of  the  interest  coupons  attached  to  this  bond,  in 
the  manner  provided  in  the  trust  deed  and  mortgage  herein- 
after mentioned,  then  and  in  that  case  the  principal  sum  of 
this  bond  shall  become  due,  in  the  manner  and  with  the  effect  pro- 
vided in  the  said  trust  deed  or  mortgage."  The  mortgage  con- 
tained the  following  clause:  "If  default  be  made  by  the  said 
party  of  the  first  part  in  any  half-year's  interest  on  any  of 
said  bonds,  and  the  warrants  or  coupons  for  such  interest  shall 
have  been  presented  and  its  payment  demanded,  and  such 
default  shall  have  continued  for  six  months  after  such  demand 
without  the  consent  of  the  holders  of  such  coupon  or  bond, 
then  and  thereupon  the  principal  of  all  of  said  bonds  hereby 
secured  shall  be  and  become  immediately  due  and  payable, 
anything  in  such  bonds  to  the  contrary  notwithstanding;  and 

'  Com.'!).  Susquehanna  &c.  R.  Co.,  v.  Woelpper,  64  Pa.  St.  366;  «.  c.  3 

122  Pa.  St.  306,  321 ;  g.  c.  15  Atl.  Eep.  Am.  Rep.  596.  ■, 

448 ;  7  L.  R.  A.  225.    Closely  allied  to         *  Batchelder  v.  Council  Grove  Water   : 

this  case,  in  principle  and  treatment,  Co.,  131  N.  Y.  42;  s.  c.  29  N.  E.  Rep.    I 

is  the  case  of  Philadelphia  &c.  R.  Co.  801  (Finch  and  Gray,  JJ.,  dissenting.) 
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the  said  party  of  the  second  part  may  so  declare  the  same  and 
notify  the  party  of  the  first  part  thereof;  and  upon  the  written 
request  of  the  holders  of  a  majority  of  the  said  bonds,  then  out- 
standing, shall  proceed  to  collect  both  principal  and  interest  of  all 
such  bonds  outstanding,  by  foreclosure  and  sale  of  said  property, 
or  otherwise  as  herein  provided."  At  the  time  when  the  bond- 
liolder  brought  the  action,  certain  of  the  coupons  had  matured, 
but  not  the  bonds.  It  was  held  that,  by  the  proper  construc- 
tion of  the  bonds  and  the  mortgage  to  which  it  referred,  the 
bonds  became  due  only  in  the  manner  and  with  the  effect  pro- 
vided in  the  mortgage,  which  effect  was  that  they  could  only 
be  sued  upon  by  the  trustees  upon  the  written  request  of  a 
majority  of  the  bondholders,  and  then  only  by  a  proceeding 
for  a  foreclosure  and  sale  of  the  property,  or  otherwise  as 
provided  in  the  mortgage.  It  was  held  proper  for  the  trial 
court  to  render  judgment  for  the  past-due  coupons,  because  they 
were  payable  unconditionally  on  a  prescribed  day,  —  though 
the  court  said  nothing  as  to  the  effect  of  the  judgment  or 
whether  it  could  be  levied  upon  the  property  conveyed  in  the 
mortgage,  which  question  was  in  the  Pennsylvania  case  just 
cited.  In  the  opinion  of  the  court  the  following  reasoning  oc- 
curs: "This  clause  plainly  limits  the  effect  of  the  provision 
making  the  principal  of  the  bonds  due  upon  the  failure  to  pay 
semi-annual  interest,  and  it  prescribes  the  manner  in  which 
such  a  breach  of  the  contract  shall  he  made  available.  It  au- 
thorizes the  trustee,  upon  the  request  of  a  majority  of  the 
bondholders,  to  foreclose  the  mortgage  and  distribute  the  pro- 
ceeds realized  thereby,  equally  among  the  bondholders.  By 
prescribing  the  effect  which  the  clause  shall  have  on  the  con- 
tract, and  the  particular  manner  in  which  a  default  in  the 
payment  of  interest  shall  be  availed  of,  it  impliedly  excludes 
all  other  methods,  and  confines  the  bondholder  to  the  remedies 
expressly  authorized.  If  the  method  provided  by  the  mort- 
gage be  pursued,  it  subjects  the  action  to  be  taken  by  the 
bondholders  to  the  will  of  a  majority  and  insures  that  course 
of  action,  with  respect  to  the  property  of  the  debtor,  which 
will  inure  to  the  best  interest  of  the  bondholders  as  a  class. 
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This  prevents  individual  bondholders  from  pursuing  an  in- 
dividual course  of  action  and  thus  harassing  their  common 
debtor,  and  jeopardizing  the  fund  provided  for  the  common 
benefit.  The  manifest  equity  and  justice  of  such  a  proceed- 
ing indicate  the  intent  of  the  parties  in  drafting  the  form  of 
the  bond."^ 

§  6126.  Bondliolders  Represented  in  Litigation  by  tlie 
Trustee  in  the  Mortgrage.  —  It  is  coming  to  be  a  generally  con- 
ceded principle,  in  the  absence  of  fraud,  that  in  any  proceed- 
ing in  equity  afifecting  the  rights  of  the  mortgage  bondholders 
of  a  corporation,  they  are  sufficiently  represented,  as  parties 
to  the  proceeding,  by  the  trustee  in  the  mortgage,  who  is 
bound,  in  the  execution  of  his  trust,  to  take  whatever  steps 
may  be  necessary  for  the  protection  of  their  rights.  From 
this  it  follows  that,  in  the  absence  of  fraud,  they  will  be  con- 
cluded by  the  result  of  any  litigation  affecting  their  rights, 
to  which  the  trustee  in  the  mortgage  was  a  party.  This  rule 
has  been  adopted,  from  the  necessity  of  the  case,  by  the  courts 
of  the  United  States,  in  suits  in  equity  to  foreclose  such  mort- 
gages,—  it  being  impossible  to  join  all  the  bondholders; 
though  where  circumstances  render  it  proper,  it  is  within  the 
discretion  of  the  court  to  allow  such  to  come  in  and  be  made 
parties  as  may  petition  the  court  to  that  effect.^  Thus,  to  state 
the  strongest  possible  case  illustrating  the  principle,  it  has 
been  held  that  a  decree  in  equity  canceling  bonds  of  one  rail- 
road corporation  and  a  mortgage  given  by  another  railroad 
corporation  upon  its  property  to  secure  the  payment  of  the 
same,  upon  a  bill  filed  by  the  latter  company  against  the 
former  and  also  against  the  surviving  trustee  under  the  mort- 
gage, binds  all  the  bondholders,  unless  obtained  by  fraud.'  But 
the  practitioner  should  not  be  misled,  by  the  foregoing  state- 
ment, into  the  conclusion  that  this  is  the  rule  in  all  the  State 

'  Batchelder  t).  Council  Grove  Wa-  U.S.290.  See  also  Kerrison  D.Stewart, 

ter  Co.,  131  N.  Y.  42,  46 ;  s.  c.  29  N.  E.  93  U.  S.  155 ;  Shaw  v.  Railroad  Co., 

Eep.  801.  100  U.  S.  605;  Eichter  v.  Jerome,  123 

»  Post,  55  6214,  6216,  6217.  U.  S.  233. 

s  Beals  v.  Illinois  &c.  B.  Co.,  133 
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courts.  It  is  well  known  that  in  some  of  the  State  courts, 
the  bondholders,  being  the  real  parties  in  interest  and  the 
beneficiaries  under  the  mortgage  deed  of  trust,  are  the  parties 
who  are  required  to  bring  the  bill  to  foreclose  the  mortgage.^ 
By  parity  of  reasoning,  they  are  regarded  in  those  courts  as 
necessary  parties  to  any  suit  affecting  their  rights.  The  incon- 
venience of  bringing  them  all  in  is  overcome  by  the  rule  of 
chancery  practice  which  permits  the  bringing  in  of  those  who 
can  be  reached  by  process,  and  which  requires  them  to  liti- 
gate, not  only  for  themselves,  but  for  all  others  who  stand  on 
an  equal  footing  with  them,  and  which  binds  the  others, 
through  them,  by  representation.'  Where  such  a  principle 
prevails,  the  bondholders  are  necessary  parties  to  a  suit  in 
equity  to  cancel  the  mortgage  and  bonds  secured  by  it,  and 
service  of  process  on  the  trustees  in  the  mortgage  is  not  suf- 
ficient to  conclude  the  bondholders.^  The  writer  suggests 
that  the  decisions  which  hold  the  bondholders  bound  by 
representation  through  the  trustee  in  the  mortgage,  except 
where  the  trustee  brings  an  action  to  foreclose  the  mortgage, 
have  failed  to  discriminate  properly  in  respect  of  the  consid- 
eration that  the  trustee  in  such  an  instrument  is  a  trustee 
only  of  the  powers  which  have  been  especially  granted  to  him 
by  the  instrument,  and  which  he  has  accepted  by  accepting 
the  trust.  If  the  instrument  requires  him  to  defend  any  liti- 
gation, affecting  unfavorably  the  rights  of  the  bondholders, 
then  there  is  ground  for  concluding  that,  when  he  does  so 
defend,  he  will  bind  the  bondholders  by  representation.  But, 
if  it  does  not  require  him  so  to  do,  his  act  in  defending  is 
no  more  than  the  act  of  a  stranger;  for  in  doing  it  he  is 
attempting  to  exercise  a  power  which  has  not  been  conferred 
upon  him,  and  to  do  something  for  them  which  they  have  not 
authorized  him  to  do,  or  agreed  that  he  shall  do. 

§6127.  Measure  of  Damages  for  Failure  to  Deliver  Bonds. 

Where  a  corporation  is  under  a  contract  or  other  obligation 

'  Compare  post,  §  6210. 
»  Post,  §  6209.  peal  (Pa.  St.),  15  Atl.  Eep,   459;  1 

'  Harrisbuvgh  &c.    K.   Co.'a  Ap-     L.  R.  A.  230. 
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to  deliver  its  bonds,  and  puts  it  out  of  its  power  so  to  do,  and 
becomes  insolvent, — in  an  action  for  a  breach  of  its  obligation, 
the  measure  of  damages  has  been  held  to  be  the  market  value  of 
the  bonds  at  the  time  when  the  company  put  it  out  of  its 
power  to  deliver  them.'  But  one  who  has  sold  and  conveyed 
land  to  a  corporation,  upon  an  agreement  to  receive  its  mort- 
gage bonds  for  the  purchase  price,  but  who  refuses  to  receive 
them,  and  they  are  afterwards  appropriated  by  the  company, — 
cannot  claim  as  a  distributee  of  the  assets  of  the  company 
upon  its  becoming  insolvent,  on  the  footing  of  being  a  bond- 
holder in  respect  of  the  bonds,  but  his  only  right  of  action 
against  the  company  is  for  the  purchase  price  of  the  land.^ 

§  6128.  Cross-bill  by  Bondholders.  —  Where  a  judgment 
creditor  of  an  insolvent  railroad  corporation  brought  a  suit  in 
equity,  seeking,  among  other  things,  to  impeach  the  validity 
of  a  mortgage  and  of  the  bonds  secured  by  the  mortgage,  it 
was  held  that  a  cross-bill  between  the  several  bondholders  who 
asserted  antagonistic  interests  .under  the  mortgage  was  proper 
and  necessary.' 

1  Galena  &c.  R.  Co.  v.  Ennor,  123     Shenandoah  &c.  R.  Co.,  33  "W.  Va. 
111.  505;  s.  c.  sub  nom.  Cleveland  Iron     761;  «.  c.  11  S.  E.  Rep.  58. 
Co.    V.  Ennor,  14  N.   E.   Rep.   673.  "  Rice's  Appeal,  79  Pa.  St.  168. 

Compare   Fidelity    Ins.    &c.    Co.   v. 

'  Morton  v.  New  Orleans  &c.  R.  Co.,  79  Ala.  590. 
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§  6131.  Implied  Power  of   Corporations  to  Mortgage. — 

We  have  already  seen  that,  according  to  the  American  doctrine, 
every  private  corporation  has  an  implied  power  to  borrow 
money  to  enable  it  to  carry  out  the  purposes  of  its  creation,* 
and  to  issue  the  usual  and  appropriate  evidences  of  debt  there- 
for.^ This  power  carries  with  it,  by  the  same  reasonable  im- 
plication, the  power  to  mortgageits  property  to  secure  any  debts 
which  it  may  lawfully  contract  for  the  purposes  of  its  crea- 
tion; and  such  is  the  universal  American  doctrine,  in  the 
absence  of  statutory  prohibitions,  and  saving  always  those 
corporations  whose  property  is  dedicated  to  the  performance 
of  public  duties.'  With  this  important  exception,  it  may 
therefore  be  laid  down  that  every  private  corporation,  in  the 
absence  of  any  prohibition  in  its  charter,  or  governing  stat- 
ute, may  borrow  money  for  the  purpose  of  carrying  out  the 
lawful  objects  of  its  incorporation,  and  may  mortgage  its  real 
and  personal  property  to  secure  the  loan.*  In  the  English 
law,  the  power  to  mortgage  their  property  is  generally  con- 
ceded to  companies,  where  such  power  is  not  restrained  by 
their  charters,  deeds  of  settlement,  or  other  governing  instru- 
ments; and  the  validity  of  the  mortgage  will  generally  depend 
upon  the  validity  of  the  debt  which  it  was  intended  to  secure.' 

§  6132.  To  What    Corporations  This    Power    Ascrihed. — 

This  power  has  been  ascribed  to  au  agricultural  society,  in  the 

•  Ante,  §5697.  82  111.  205;  Iieggett  v.  New  Jersey 
'  Ante  §§  5697,  5731,  6050.  Man.  &c.  Co.,  1  N.  J.  Eq.  541;  s.  c.  23 
»  Ante,  §§  5353,  5880;  post,  §  6138.        Am.  Dec.  728;  Clark  v.  Titcomb,  42 

•  Aurora  Agric.  See.  v.  Paddock,  80  Barb.  (N.  Y.)  122;  Wood  v.  Meyer, 
111.  263 ;  Bardstown  &c.  E.  Co.  v.  Met-  s.  c.  7  South.  Bep.  359 ;  Lehigh  Valley 
calfe,  4  Met.  (Ky.)  199;  s.  c.  81  Am.  Coal  Co.  ti.  West  Depere  Agric.  Works, 
Dec.  541 ;  Richards  v.  Merrimack  &c.  63  Wis.  45 ;  Susquehanna  &o.  Co.  v. 
E.,  44  N.  H.  127,  135;  Jackson  v.  General  Ins.  Co.,  3  Md.  805;  s.  c.  56 
Brown,  5  Wend.  (N.  Y.)  590;  Barry  Am.  Dec.  740 ;  Eureka  Iron  &c.  Works 
V.  Merchants'  Exch.  Co.,  1  Sandf.  Ch.  v.  Bresnahan,  60  Mich.  332;  s.  c.  27 
CN.  Y.)  280;  Burt  v.  Battle,  31  Ohio  N.  W.  Eep.  524;  Badger  v.  Batavia 
St.  116;  Gordon  v.  Preston,  1  Watts  Paper  Man.  Co.,  70  111.  302;  Thompson 
(Pa.),    385;  a.  c.  26   Am.   Dec.   75;  n.  Lambert,  44  Iowa,  239. 

Watts's  Appeal,  78  Pa.  St.  870;   De-         '  Ee  Patent  File  Co.,  L.  E.  6  Oh.  83; 

troit  V.  Mutual  Gas  Co.,  43  Mich.  594;  s.  c.  40  L.  J.  (Ch.)  190;  Lind.  Comp. 

West  V.  Madison  County  Agric.  Board,  Law  (5th  ed. ),  202. 
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absence  of  a  prohibition,  so  as  to  enable  it  to  mortgage  its 
fair  grounds,  to  raise  money  to  advance  the  objects  of  its  in- 
corporation;* to  a  company  formed  for  the  purpose  of  erecting 
&  public  exchange  building;^  to  a  banking  corporation,  having 
power  by  its  charter  to  purchase,  hold,  and  convey  such  real 
estate  as  is  requisite  for  the  prosecution  of  its  business,  etc.  ; ' 
to  a  trading  corporation;*  to  a  gaslight  corporation;*  to  steam- 
ship companies  in  England;®  and  to  manufacturing  companies 
in  the  same  country.'  A  corporation  organized  to  supply  heat 
to  buildings  in  a  city,  by  means  of  pipes  laid  in  the  public 
streets,  is  an  ordinary  manufacturing  corporation,  and  not  a 
gwasi-public  corporation,  for  the  purpose  of  determining 
whether  it  has  a  power  to  mortgage  its  property;  and,  being 
such,  it  may  make  a  mortgage  of  its  property  without  special 
authority.* 

§  6133.  From  What  Other  Powers  the  Power  to  Mortgag-e 
Implied.  —  The  power  of  a  corporation  to  mortgage  its  prop- 
erty is  necessarily  implied  in  the  power  to  contract  debts;  since 
in  making  a  mortgage  to  secure  a  debt  which  it  has  con- 
tracted, it  merely  appropriates  its  property  to  the  payment  of 
its  debt,  which  the  law  would  do  in  invitum  in  case  the  debt 
were  not  secured  and  should  go  unpaid.  As  a  mortgage  is 
merely  a  conditional  sale,  or  a  sale  with  a  right  of  defeasance, 
and  consequently,  viewed  in  either  light,  something  less  than 
and  included  in  an  absolute  sale,  —  it  must  follow  that  the 
general  power  conferred  upon  a  corporation  to  sell,  or  other- 
wise alien  its  property,  includes,  by  necessary  implication,  the 

'  Thompson  v.  Lambert,  44  Iowa,  Eep.  359;  Shears  v.  Jacob,  L.  E.  1  0. 

239;  Aurora  Agric.  Soo.  v.  Paddock,  P.  513;  DefEellti.  White,  L.  E,  2  0.  P. 

80  111.  263 ;  Preston  v.  Loughran,  34  144. 

N.  Y.  St.  Eep.  391;  «.  c.  12  N.  Y.  '  Detroit  v.  Mutual  Gas  Co.,   43 

Supp.  313  (under  a  statute).  Mich.  594. 

'  Barry  v.  Merchants'  Exch.  Co.,  '  Australian  Steam  Clipper  Co.  v. 

1  Sandf.  Ch.  (N.  Y.)  280.  Mounsey,  4  Kay  &  J.  733. 

'  Jackson    v.    Brown,    5    Wend.  '  Ex  parte  National  Bank,  L.  E. 

(N.  Y.)  590;  Leggett  v.  New  Jersey  14  Eq.  507;  Ee  Patent  File  Co.,  L.  E. 

Man.  &c.  Co.,  1  N.  J.  Eq.  541 ;  «.  c.  23  6  Ch.  83. 
Am.  Dec.  728.  *  Evans  v.  Boston  Heating  Co.,  157 

*  Wood  V.  Meyer  (Miss.),  7  South.  Mass.  37;  «.  c.  31  N.  E.  Eep.  698. 
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power  to  mortgage  it  for  any  lawful  purpose.*  The  power  of 
a  corporation  to  mortgage  its  land,  on  a  proper  occasion  and 
for  a  proper  purpose,  has  been,  in  like  manner,  implied  from 
a  granted  power  to  dispose  of  its  land  by  deed  or  leasej'  So, 
the  power  of  a  corporation  to  pledge  its  securities  for  the  pay- 
ment of  its  debts,  has  been  held  to  be  included  in  the  power  to 
sell  such  securities  for  that  purpose.'  In  short,  the  power  of 
a  corporation  to  mortgage  its  real  estate  has  been  held  to  be 
incidental  to  the  power  of  acquiring  and  holding  real  estate 
and  of  making  contracts;  "*  and  a  grant  of  "all  powers  incident 
and  useful  to  corporations  "  has  been  held  broad  enough  to 
include  a  power  to  make  a  chattel  mortgage.^  A  comprehen- 
sive statement  of  the  foregoing  is  that  "  the  power  of  a  corpo- 
ration to  sell  and  convey  its  property,  and  to  borrow  money, 
and  make  contracts,  implies  the  power  to  mortgage  its  prop- 
erty, real  or  personal,  to  secure  the  payment  of  its  debts."* 


'  Gordon  I).  Preston,  1  Watts  (Pa.), 
385 ;  s.  c.  26  Am.  Dec.  75 ;  Leggett  v. 
New  Jersey  Man.  &c.  Co.,  1  N.  J.  Eq. 
541;  s.  c.  23  Am.  Dec.  728;  Willam- 
ette Man.  Co.  V.  Bank  of  British  Co- 
lumbia, 119  D.  S.  191.  "A  mortgage," 
it  has  been  well  observed,  "is  a  con- 
veyance or  deed.  It  is  an  alienation 
of  the  estate."  Leggett  v.  New  Jer- 
sey Man.  &c.  Co.,  1  N.  J.  Eq.  541 ; 
s.  c.  23  An.  Dec.  728.  A  power  to 
sell  includes  a.  power  to  mortgage, 
even  under  the  statute  of  uses,  which 
is  strictly  construed ;  and,  o  fortiori, 
it  ought  to  include  it  under  a  statu- 
tory grant,  which  is  to  be  beneficially 
construed  in  furtherance  of  the  object 
of  the  grant.  Gordon  v.  Preston,  1 
Watts  (Pa.),  385;  s.  c.  26  Am.  Dec. 
75.  A  corporation  authorized  to  ac- 
quire, purchase,  dispose  of,  and  con- 
vey real  and  personal  property,  to 
negotiate  its  paper,  and  to  borrow 
credits,  has  power  to  mortgage  Its 
property  to  secure  such  loans.  Tay- 
lor V.  Agricultural  &o.  Asso.,  68  Ala. 
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229.  To  much  the  same  effect,  see 
McAllister  v.  Plant,  54  Miss.  106; 
Booth  V.  Eobinson,  56  Md.  419.  The 
power  to  mortgage  has  been  held  to 
be  granted  by  such  words  as  the  fol- 
lowing :  "  To  purchase  and  hold  "  cer- 
tain property  and  to  "sell  and  dispose 
of  it  at  their  pleasure."  Gordon  v. 
Preston,  1  Watts  (Pa.),  385;  s.  c.  26 
Am.  Dec.  75. 

_*  Watts's  Appeal,  78  Pa.  St.  370. 

'  Leo  V.  Union  Pac.  E.  Co.,  17 
Fed.  Bep.  273. 

*  Aurora  Agric.  Soc.  v.  Paddock,  80 
111.  263. 

'  Badger  v.  Batavia  Paper  Man. 
Co.,  70  111.  302. 

'  Richards  v.  Merrimack  &c.  E., 
44  N.  H.  127,  135 ;  citing  Gordon  v. 
Preston,  1  Watts  (Pa.),  385;  s.  c.  26 
Am.  Dec.  75;  Haxtun  v.  Bishop,  3 
Wend.  (N.  Y.)  13;  DeEuyter  v.  St. 
Peter's  Church,  3  Barb.  Ch.  (N.  Y.) 
134;  s.  c.  3  N.  Y.  238,  242;  Despatch 
Line  v.  Bellamy  Man.  Co.,  12  N.  H. 
205;    «.    c.  37  Am.  Dec.  203;    Flint 
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§  6134.  Further  of  This  Subject.  —  But  whilst  the  power 
to  sell  necessarily  carries  with  it  the  power  to  mortgage,  it  does 
not  follow  that  the  want  of  a  power  to  sell  is  an  inhibition  ODi 
the  power  to  mortgage;  and  it  has  been  held  that  it  is  not.' 
Nor  does  the  power  to  mortgage  include  the  power  to  mort- 
gage for  purposes  not  within  the  general  powers  of  the  cor- 
poration, or  not  connected  with  the  object  for  which  it  was 
created,  —  though,  on  principles  elsewhere  considered,  where 
there  is  a  general  power,  the  equities  of  the  mortgagee  will 
not  be  defeated  by  the  fact  that  the  power  was  exercised  for 
an  improper  or  unauthorized  purpose  in  the  particular 
instance}  From  the  principle  of  the  American  law  that  the 
power  of  corporations  to  mortgage  their  properties  is  presumed, 
it  has  been  held,  —  even  in  respect  of  railway  companies,  but 
in  decisions  which  do  not  seem  to  have  been  well  considered, 
because  such  power  is  not  presumed  in  the  case  of  railway 
companies,'  —  that  a  special  power  to  mortgage  will  not  be  con- 
strued as  taking  away  or  abridging  any  general  power  which 
the  company  may  possess.*  A  general  power  to  mortgage  the 
whole  of  any  property  of  a  corporation  necessarily  carries 
with  it  the  power  to  mortgage  a  part  of  such  property,  pro- 
vided the  property  is  of  such  a  nature  as  to  be  divisible  with- 
out detriment  to  the  public  interests.  It  has  accordingly 
been  held  that  the  power,  granted  to  a  railroad  company,  to 
mortgage  its  road,  enables  it  to  mortgage  any  part  of  it.°  So, 
a  general  power  to  mortgage  its  property  enables  a  planh-road 
company  to  mortgage  its  franchise  of  taking  tolls  on  a  part 


V.  Clinton  Co.,  12  N.  H.  430;  Pierce  v.  organized  under  Illinois  Act  of  Feb. 

Emery,  32  N.  H.  484,  504 ;  Jackson  v.  18,  1857,  had  power  to  mortgage  their 

Brown,  5  "Wend.  (N.  Y.)  590,  594.  property,  —  see    Gay  tee   v.   Lewis,  2 

1  Krider  v.  Western  College,    31  Biss.  (TJ.  S.)  136 ;  Joy  v.  Jackson  &c. 

Iowa,  547;  Middletown  Sav.  Bank  ».  Co.,  11  Mich.  155. 

Dubuque,  15  Iowa,  394,  401.     So  an  »  AnU,  §  5355. 

inhibition  on  the  power  to  sell  has  *  Allen  v.  Montgomery  R,  Co.,  11 

been  held  not  an  inhibition  on  the  Ala.  437;  Mobile  &c.  E.  Co.  v.  Tal- 

power  to  lease.    Dubuque  v.  Miller,  11  man,  15  Ala.  472. 

Iowa,  583.  '  Pullan  v.  Cincinnati  &c.  B.  Co., 

'  Ante,  §  5975.    That  corporations  4  Biss.  (U.  S.)  35. 
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of  its  road,  provided  the  road  is  capable  of  being  divided,  so 
that  separate  tolls  may  be  taken  on  that  part.^ 

§  6135.  Statutory  Power  to  Mortgage  Liiberally  Con- 
strued. —  Although  it  is  the  general  rule  that  the  powers 
granted  to  corporations  are  to  be  strictly  construed,^  and  that 
where  the  legislature  has  prescribed  a  particular  purpose  for 
which,  and  mode  in  which,  a  corporate  act  is  to  be  performed. 


^  Joy  V.  Jackson  &c.  Co.,  11  Mich. 
155.  Enabling  acts  relating  to  mort- 
gages by  corporations  were  construed 
in  the  following  cases,  with  the  con- 
clusions stated :  —  That  the  corpora- 
tion was  authorized  to  loan  money 
on  bond  and  mortgage  for  either  of 
three  purposes ;  and  that  the  burden 
of  proof  was  not  on  the  corporation, 
in  a  suit  to  enforce  such  bonds  and 
mortgages,  to  show  that  they  arose 
from  some  of  its  lawful  pursuits: 
Farmers'  Loan  &c.  Co.  v.  Perry,  3 
Sandf.  Oh.  (N.  Y.)  339.  Thata  «)at«r- 
povjer  company  had  power  to  mortgage 
its  franchises,  including  the  right  to 
the  use  of  the  water:  Willamette 
Man.  Co.  v.  Bank  of  British  Colum- 
bia, 119  U.  S.  191.  That  the  purchase 
by  a  railroad  company,  incorporated 
in  Tennessee,  of  a  majority  of  the 
stock  of  another,  a  Kentucky  corpo- 
ration, for  the  purpose  of  gaining  the 
control  and  practical  ownership  of  the 
latter's  railroad  with  its  franchises, 
and  the  issue  of  its  bonds  for  the  con- 
struction and  equipment  of  the  road, 
was  in  the  direction,  among  the 
purposes,  and  within  the  powers 
granted  and  authorized  by  such  gen- 
eral laws :  Wehrhane  v.  Nashville  &c. 
E.  Co.,  42  Hun  (N.  Y.),  660,  mem.; 
8.  c.  4  N.  Y.  St.  Eep.  541.  That  so 
much  of  the  Tennessee  Act  of  March 
24, 1877,  amending  the  statute  in  rela- 
tion to  the  consolidation  of  railways, 
as  limited  the  power  of  such  com- 
panies to  execute  mortgages  or  liens 
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affecting  particular  classes  of  their 
creditors,  is  not  repealed  by  the  Ten- 
nessee Act  of  March  15,  1881,  em- 
powering such  companies  to  execute 
mortgages,  etc. :  Frazier  v.  Railway 
Co.,  88  Tenn.  138;  s.  c.  12  S.  W.  Rep. 
537;  40  Am.  &  Eng.  Rail.  Cas.  358. 
That  a  turnpike  company  may  mort- 
gage its  road  to  secure  the  contractor 
for  constructing  it:  Green sburgh  &c. 
Co.  0.  McCormick,  45  Ind.  239.  That 
the  Florida  Central  RaQroad  Com- 
pany had  power  to  execute  a  bond 
which  was  to  be  a  mortgage  by  virtite 
of  the  statute,  and  without  the  execu- 
tion of  an  additional  mortgage  to 
secure  it,  and  as  to  the  effect  of  such 
bond  when  executed :  State  v.  Florida 
&c.  R.  Co.,  15  Fla.  690.  That  the 
Vnioii,  Pacific  Railroad  Company  is  not 
required  to  pay  interest  on  the  bonds 
issued  by  the  company  to  the  govern- 
ment until  the  principal  becomes  due : 
United  States  v.  Union  Pac.  R.  Co., 
91  U.  S.  72.  That  a  supplement  to  a 
charter  does  not  limit  the  power  to 
tM  completion  of  the  road  as  authorized 
at  the  time  of  its  passage,  but  extends 
to  the  necessary  acquisition  of  rolling 
stock  and  the  building  or  acquiring 
of  branches  subsequently  authorizf  d  : 
Gloninger  v.  Pittsburgh  &c.  R.  Co., 
139  Pa.  St.  13;  s.c.  21  Atl.  Rep.  211. 
Rights  of  holders  of  bonds  issued  by 
railroad  companies  in  Florida :  State 
V.  Anderson,  91  U.  S.  667. 
>  Ante,  §§  5345,  5659. 
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if  done  for  any  other  purpose  or  in  any  other  mode,  it  is 
void/  —  yet  when  the  reasons  upon  which  these  rules  rest  is 
examined,  it  will  be  seen  that  they  do  not  exact  a  strict  con- 
struction of  the  power  to  mortgage.  The  doctrine  that  such 
powers  ought  to  be  strictly  construed  and  pursued  was 
founded  in  the  idea  that  they  are  in  derogation  of  common 
right  and  of  the  common  law.^  But  since  private  corpora- 
tions possess,  at  common  law,  a  general  power  to  mortgage 
their  property,  a  statutory  power  to  mortgage  is  not  in  deroga- 
tion of  the  common  law,  and  obviously  it  in  no  way  infringes 
the  common  rights  of  the  people.  The  courts  are  therefore 
disposed  to  construe  such  powers  liberally  for  the  purpose  of 
effectuating  the  purpose  for  which  they  were  granted.' 

§  6136.  Power  Extends  to  Mortgaging'  All  their  Property. 

We  have  elsewhere  seen,^  that  corporations  possess,  by  impli- 
cation of  law,  and  without  any  express  grant  of  such  power, 
the  general  power  to  alien  and  dispose  of  all  their  property  for 
lawful  purposes.  It  must  follow,  on  the  principles  of  preced- 
ing sections,^  that  corporations  possess,  without  any  express 
grant  of  power,  the  power  to  mortgage  all  their  property,  just 
as  a  natural  person  may/  though  it  has  been  said  that  the 
fact  that  a  company  pledges,  mortgages,  or  conveys  in  trust 
all  its  property  is  a  badge  of  fraud.''  Whether  this  be  a  sound 
conclusion  or  not,  it  is  plain  that  a  conveyance  by  a  corpora- 
tion is  subject  to  be  impeached  in  equity  at  the  suit  of  its 

^  McSpedon  v.  JTew  York,  7  Bosw.  land,  under  a  deed   of    settlement, 

(N.  Y.)  601 ;  s.  c.  20  How.  Pr.  (N.  Y.)  which  confers  power  to  borrow  money 

395;  Hood  v.  New  York  &c,  E.  Co.,  "on  the  security  of  the  funds  and 

23  Oonn.  609.  property  of   the  association."     Such 

'  Ante,  §§  3013,  5681,  a  mortgage,  in  the  opinion  of  Knight 

'  Central  Gold  Min.  Co.  v.  Piatt,  3  Bruce,  L.  J.,  was  a  plain  breach  of 

Daly  (N.  Y.),  263,  272.  trust  on  the  part  of  the  directors,  be- 

*  Post,  §  6466.  cause  it  was  inconsistent  with    the 

'  Ante,  ^  5363,  6133.  continuance  of  the  society.     Ee  Prov- 

»  Mobile  &c.  E.  Co.  v.  Talman,  15  idence  Life  &  Fire  Ins.  Co.,  33  L.  J. 

Ala.  472,  488 ;  Allen   u.  Montgomery  Ch.  535. 

E.  Co.,  11  Ala.  437.    Power  to  mortgage         '  Mobile   &C.  E.   Co.   v.   Talman, 

all  the  property  except  its  franchise  to  supra. 
be  a  corporation,  is  denied  in  Eng- 
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creditors,  just  as  a  similar  conveyance  made  by  a  natural  per- 
son would  be.' 


§  6137.  Railway  Companies  No   Such  Implied   Power. — 

As  the  property  of  railway  companies  is  devoted  to  the  dis- 
charge of  public  duties,  it  is  generally  held  that  such  com- 
panies have  no  power  to  mortgage,  lease,  or  otherwise  alien 
their  property  and  franchises  such  as  are  necessary  to  the  per- 
formance of  those  duties,  unless  the  legislature  has  expressly 
granted  it,  and  that  an  attempt  to  exercise  such  power  will 
not  exonerate  them  from  responsibility  for  the  performance 
of  those  duties.^  Such  a  company  cannot,  therefore,  make  a 
general  mortgage  covering  its  franchise,  its  railroad,  and  all  its 
other  property,  without  the  authority  of  the  legislature.'  This 
doctrine  has  been  held  to  apply  to  a  horse  railroad  company, 
as  well  as  to  a  steam  railroad  company.^  It  also  follows  from 
this  that  a  purchaser  of  railway  property,  at  a  sale  to  foreclose  a 
mortgage  thereon,  does  not  stand  in  the  position  of  an  innocent 


'  Mobile  &c.  E.  Co.  v.  Talman, 
supra;  Allen  v.  Montgomery  E.  Co., 
supra;  post,  ch,  147.  Where  a  bank- 
ing corporation  had,  by  its  char- 
ter, the  power  to  purchase,  hold, 
and  convey  any  real  estate  for  its 
use,  subject  to  the  limitation  that 
it  should  hold  no  more  than  neces- 
sary for  its  immediate  accommoda- 
tion in  transacting  its  business,  or 
such  as  it  might  have  acquired,  by 
sale  or  otherwise,  for  the  purpose 
of  securing  debts  due  to  it,  —  it  was 
held  that  it  might  mortgage  all  the 
real  estate  so  held  by  it.  Leggett  v. 
New  Jersey  Man.  &c.  Co.,  1  N.  J.  Eq. 
541 ;  8.  c.  23  Am.  Dec.  726. 

*  Ante,  §§  5355,  5356;  Frazier  v. 
Kailway  Co.,  88  Tenn.  138,  152 ;  s.  c. 
12  S.  W.  Eep.  537 ;  40  Am.  &  Eng. 
Eail.  Oas.  358;  Thomas  v.  Eailroad 
Co.,  101  U.  S.  71.  On  the  contrary, 
that  such  companies  have  the  general 
power  to  mortgage  their  property  and 
secondary  franchises  for  the  purpose 
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of  equipping  their  roads,  —  see  Miller 
V.  Rutland  &c.  E.  Co.,  36  Vt.  452; 
Eldridge  v.  Smith,  34  Vt.  484. 

'  Com.  V.  Smith,  10  Allen  (Mass.), 
448;  s.  c.  87  Am.  Dec.  672;  Richard- 
son V.  Sibley,  11  Allen  (Mass.),  65; 
«.  c.  87  Am.  Dec.  700. 

*  Eichardson  v.  Sibley,  supra.  It 
has  been  ruled  in  Alabama  that  the 
general  powers  of  a  railroad  corpora- 
tion extend  to  the  creation  of  a  lien 
on  all  its  property,  without  reference 
to  the  mode  of  creating  the  debt. 
This  being  so,  a  provision  in  the  char- 
ter of  such  a  corporation,  authorizing 
it  to  mortgage  its  property  for  a  par- 
ticular purpose,  such  as  "to  borrow 
money  to  carry  into  effect  the  objects 
of  the  charter,"  did  not  restrict  its 
power  to  mortgage  it  for  another  pur- 
pose, within  the  general  scope  of  the 
objects  for  which  the  company  was 
created.  Allen  v,  Montgomery  Ac. 
E.  Co.,  11  Ala.  437,  454. 
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purchaser  without  notice,  but  that  he  must  inquire  at  his  peril 
whether  the  company  had  power  to  make  the  mortgage;  other- 
wise he  will  take  the  property  subject  to  obligations  subsisting 
against  it,  which  the  mortgage,  if  valid,  might  have  displaced. 
When,  therefore,  a  statute  provided  that  "  no  railroad  company 
shall  have  power  ....  to  give  or  create  any  mortgage,  or  any 
other  kind  of  lien  on  its  railway  property  in  this  State,  which 
shall  be  valid  and  binding  against  judgments  and  decrees  and 
executions  therefrom,  for  timbers  furnished  and  work  and 
labor  done  on,  or  for  damages  done  to,  persons  and  property 
in  the  operation  of  its  railroad  in  this  State";  and  the  charter 
of  a  particular  railroad  company  provided  that  "the  said  com- 
pany may  at  any  time  increase  its  capital  to  a  turn  sufficient  to 
complete  the  said  road,  and  to  stock  it  with  everything  neces- 
sary to  give  it  a  full  operation  and  effect,  either  by  opening 
books  for  new  stock,  or  by  selling  new  stock,  or  by  borrowing 
money  on  the  credit  of  the  company,  and  on  the  mortgage  of 
its  charter  and  works,"  etc.;  and  the  company,  twenty -five 
years  after  its  road  was  completed  and  in  full  operation,  made 
a  mortgage  thereon,  which  was  sold  to  foreclose  the  same, — 
it  was  held  that  the  purchasing  corporation  took  the  property 
subject  to  claims  of  the  nature  mentioned  in  the  first-named 
statute.'  It  has  been  held  in  England  that  a  railway  company 
may  transfer  all  its  rolling  stock  to  a  creditor,  by  way  of  secur- 
ity for  a  debt  on  which  he  had  commenced  an  action.  Accord- 
ingly, where  two  creditors  sued  such  a  company,  and  one  of 
them  was  about  to  obtain  a  judgment,  and  the  company  com- 
promised the  action  with  him,  by  pledging  all  its  rolling  stock 
to  him,  it  was  held  that  the  other  creditor  could  not  complain; 
since  the  company  merely  did  voluntarily  what  would  have 
been  done  under  compulsion  of  a  judgment  and  execution  if 
no  compromise  had  taken  place.^  But,  clearly,  this  does  not 
express  the  American  law;  since  in  this  country  all  the  roll- 
ing stock  of  a  railway  company  cannot  be  taken  in  execution.' 

'  Frazier  v.  Railway  Co.,  88  Tenn.     224;  ».  c.  36  L.  J.  Ex.  121 ;  15  Week. 
138,  150,  151,  supra.  Eep.  750. 

'  Blackmore  v.  Yates,  2  L.  R.  Ex.  •  Compare  ante,  §§  5873, 5374 ;  post, 
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§  6138.  Such  Powers  Frequently  Conferred  by  Statute.  — 

Statutes  have  frequently  been  enacted  conferring  upon  corpo- 
rations, formed  for  the  carrying  out  of  public  objects,  the 
power  to  mortgage  their  franchises.  Thus,  some  of  the  earlier 
statutes  of  Massachusetts  expressly  authorized  particular  rail- 
road corporations  to  mortgage  their  property  for  the  pur- 
pose of  securing  the  payment  of  bonds  issued  by  them;  and 
provided  that,  in  case  of  failure  to  perform  the  conditions 
of  such  bonds,  the  property  might  be  sold,  and  that  the 
purchasers,  before  beginning  the  business  of  managing  the 
railroad,  should  become  a  corporation  with  the  powers  and 
privileges,  duties  and  restrictions,  of  the  original  corporation.' 
And,  as  recited  by  Mr.  Justice  Gray  in  an  opinion  on  this 
question,  some  railway  corporations  in  Massachusetts  had 
been  in  terms  authorized  to  lease  or  assign  their  franchises  and 
all  or  part  of  their  tracks  to  other  similar  corporations.^  "  In 
each  of  those  instances,"  said  the  learned  judge,  "the  prop- 
erty or  franchise  of  the  first  corporation  would  pass  into  the 
possession  and  management  of  another  corporation,  subject 
to  the  like  legislative  control  as  the  first;  not  into  the  hands 
of  individuals."^ 

§  6139.  Corporations  may  Mortgage  to  Secure  Pre-existing 
Debts.  —  An  express  power,  conferred  upon  a  corporation  by 
statute,  of  securing  its  debts  by  a  mortgage  of  any  or  all  of 
its  real  estate,  empowers  it  to  execute  a  mortgage  to  secure  a 
pre-existing  indebtedness;  and  the  fact  that  the  notes  repre- 
senting the  indebtedness  were  executed  subsequently  to  the 

ch.  192,  art.  I.    That  a  street  railroad  '  Richardson  v.   Sibley,  11  Allen 

company  has  power,  under  Eev.  Stats.  (Mass.),  56,  68 ;  «.  c.  87  Am.  Dec.  700 ; 

Mo.  1879,  §  706,  to  mortgage  its  right  citing  Mass.  Stat.  1855,  ch.  338;  Mass. 

of  way,  —  see   Hovelman  v.  Kansas  Stat.  1857, ch.  211,  §  4;  Jfcjd.,  ch.  216, 

City  Horse  R.  Co.,  79  Mo.  632,  643.  4  4 ;  Ibid. ,  ch.  227,  §  14 ;  Ibid.,  ch.  250 ; 

1  Mass.  Stat.  1855, ch.  24;  JI)i(i.,ch.  Mass.  Stat.  1858,  ch.  38,  §  9;  Mass. 

408,  i  11;  Mass.  Stat.  1856,  ch.  279;  Stat.  1859,  ch.  85,  §  2;  Ibid.,  ch.  180, 

Mass.  Stat.  1857,  ch.  278,  §  9;  Mass.  §  2;  Mass.  Stat.  1861,  ch.  48,  §  13; 

Stat.  1859,  ch.  144,  §  9 ;  Ibid.,  ch.  202,  Ibid.,  ch.  81 ;  Ibid.,  ch.  89.  5  8 ;  Ibid., 

§  13;  Mass.  Stat.  1861,  ch.  48,  §  11;  ch.  90,  §  3;  Ibid.,  ch.  135,  §  8. 
Ibid.,  ch.  147,  §  4.  '  Richardson  v.  Sibley,  eupra. 
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mortgage  is  of  no  consequence,  provided  the  debt,  though  in 
another  form,  existed  before.* 

§  6140.  Power  to  Mortgage  Franchises.  —  The  courts  are 
united  upon  the  proposition  that  a  corporation  has  no  power, 
independently  of  the  express  grant  of  tlie  legislature,  to  mort- 
gage or  otherwise  alien  its  franchise  of  being  a  corporation^ 
It  follows  that  those  who  purchase,  at  a  judicial  or  other  sale, 
the  property  and  franchises  of  a  corporation,  do  not  thereby 
become  a  corporation.  The  purchase  may  vest  in  them  all  that 
is  bought,  as  property,  but  they  cannot  prosecute  the  enterprise, 
as  being  a  corporation,  until  they  have  been  duly  incorpo- 
rated. Nor  are  they  entitled  to  the  restriction  upon  indi- 
vidual liability  of  members  or  stockholders  accorded  to  the 
stockholders  of  the  old  corporation.  If  they  issue  bonds  before 
becoming  incorporated,  they  are  liable  thereon  as  ordinary 
obligors  are;  and  the  fact  that  they  use  the  name  of  the  old 
corporation  in  issuing  such  bonds  makes  no  difference.'  But, 
as  already  seen,  the  secondary  franchises  of  a  corporation  are 
assignable,  except  such  franchises  as  are  necessary  to  the  per- 
formance of  public  obligations,  and  those  are  assignable  onlj'' 
with  the  express  consent  of  the  legislature.*  The  franchise  of 
receiving  tolls  is  a  secondary  franchise,  which  is  in  its  nature 
assignable,  at  least  with  the  consent  of  the  legislature;  and  it 
has  been  held  that  authority  in  the  governing  statute  of  a 

'  Martin  v.  Niagara  Falls  Paper  ton  &c.  R.  Co.  v.  Hubbard,  10  Allen 

Man.  Co.,  122  N.  Y.  165 ;  «,  c.  25  N.  E.  (Mass.),  459 ;  Clarke  v.  Omaha  &c.  R. 

Rep.  803;    83  N.   Y.   St.   Rep.  318;  Co.,  4  Neb.  458,  465;  s.  c.  19  Am.  Ry. 

affirming  g.  c.  44  Hun  (N.  Y.),  130;  8  Rep.  423,  430;  Richards  v.  Merrimack 

N.  Y.  St.  Rep.  265.  &c.   R.,  44  N.  H.   127,   136;  Bards- 

'  Ante,  §  5353;  Coe  v.   Columbus  town  &c.  R.  Co.  v.  Metcalfe,  4  Met. 
&c.  R.  Co.,  10  Ohio  St.  372;  s.  c.  75  (Ky.)  199,  206;  s.  c.  81  Am.  Dec.  541 ; 
Am.  Dec.  518 ;  Arthur  v.  Commercial  Pittsburg  &c.   R.    Co.   v.   Allegheny 
&c.  Bank,  9  Smedes  &  M.  (Miss.)  394,  Co.,  63  Pa.  St.  126, 135 ;  Stewart's  Ap- 
431;  B.C.  48  Am.  Dec.  719;  State  v.  peal,  56  Pa.  St.  413,422;  Wood  d.  Bed- 
Consolidation  Coal  Co.,  46  Md.  1,  9;  ford  &c.  R.  Co.,  8  Phila.   (Pa.)  94; 
Hays  V.  Ottoway  &c.  R.  Co.,  61  111.  Eldridge  v.  Smith,  34  Vt.  483. 
422;  Richardson  v.  Sibley,  11  Allen  a  ChafiEe  v.  Ludeling,  27  La.   An. 
(Mass.),  65;  «.  c.  87  Am.  Dec.  700;  607. 
Com.  V.  Smith,  10  Allen  (Mass.),  448,  *  _4„jgj  §  5352. 
455:  g.  c.  87  Am.  Dec.  672;  East  Bos- 
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plank-road  company  "  to  mortgage  the  road  or  other  property," 
carries  with  it  the  right  to  mortgage  the  franchise  of  receiv- 
ing tolls,  though  not  to  mortgage  any  franchise  essentially- 
corporate  in  its  nature,  and  such  as  cannot  be  enjoyed  by  a 
natural  person.* 

§  6141.  Power  to  Mortgrage  its  After-acquired  Property. — 

Whenever  a  corporation  has  power  to  mortgage  its  property 
generally,  it  has,  in  the  absence  of  any  restraining  statute, 
power  to  mortgage  property  to  be  by  it  thereafter  acquired,  in 
like  manner  as  a  natural  person  has.''  Such  mortgages  are 
indeed  invalid  at  law,  it  being  a  fundamental  maxim  of  the 
common  law  that  a  man  cannot  grant  or  convey  what  he 
does  not  own.'  But  it  has  long  been  settled,  both  in  England 
and  this  country,  that  courts  of  equity  will  uphold  and  give 
effect  to  such  mortgages,  in  so  far  as  they  do  not  conflict  with 
the  rights  of  subsequent  creditors  and  purchasers  without 
notice.* 


'  Joy  V.  Jackson  &c.  Co.,  11  Mich. 
155. 

'  Carpenter  v.  Black  Hawk  Gold 
Min.  Co.,  65  N.  Y.  43,  51 ;  Fisk  v.  Pot- 
ter, 2  Abb.  App.  Dec.  (N.  Y.)  138. 

=  Bacon's  Maxims  Reg.  14 ;  Noy's 
Maxims,  62;  Perkins  on  Con  v.,  tit. 
Grant,  §  65 ;  Lunn  v.  Thornton,  1  C.  B. 
379;  Jones  v,  Eichardson,  10  Met. 
(Mass. )  481 ;  Barnard  v.  Eaton,  2  Cush. 
(Mass.)  294;  Rice  v.  Stone,  1  Allen 
(Mass.),  566;  Low  v.  Pew,  108  Mass. 
347;  «.  c.  11  Am.  Eep.  357;  Otis  v. 
Sill,  8  Barb.  (N.  Y.)  102;  Seymour  v. 
Canandaigua  &c.  B.  Go.,  25  Barb. 
(N.  Y.)  284,  304,  per  E.  D.  Smith,  J. ; 
Looker  v.  Peckwell,  38  N.  J.  L.  253; 
Smithurst  v.  Edmunds,  14  N.  J.  Eq. 
408,  413 ;  Eobinson  v.  MacDonnell,  5 
Maule  &  S.  228;  Gale  v.  Burnell,  7 
Ad.  &  El.  (N.  s.)  850;  Winslow  v. 
Merchants'  Ins.  Co.,  4  Met.  (Mass.) 
306;  «.  c.  38  Am.  Dec.  368;  Moody  v. 
Wright,  13  Met.  (Mass.)  17 :  s.  c.  46 
Am.  Dec.  706 ;  Chapman  v.  Weimer, 
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4  Ohio  St.  481;  Pierce  v.  Emery,  32 
N.  H.  484;  Van  Hoozer  v.  Cory,  34 
Barb.  (N.  Y.)  9.  But  a  grant  of  a 
thing  which  the  grantor  has  poten- 
tially, though  not  actually,  is  good. 
Grantham  v.  Hawley,  Hobart,  132. 
See  also  Congreve  v.  Evetts,  10  Ex. 
298;  Hope  v.  Hayley,  5  El.  &  Bl.  830; 
Chidell  V.  Galsworthy,  6  0.  B.  (n.  s.) 
471. 

*  Seabourn  v.  Powell,  2  Vern.  10; 
Doe  V.  Pott,  2  Dougl.  710;  Noel  v. 
Bewley,  3  Sim.  103 ;  Ex  parte  Cotton, 
6  Jur.  1045 ;  Metcalfe  v.  Archbishop 
of  York,  1  Mylne  &  C.  547,  553 ;  Lang- 
ton  «.  Horton,  1  Hare,  549;  Mitchell 
V.  Winslow,  1  Story  (U.  S.),  630; 
Field  V.  New  York,  6  N.  Y.  179,  186; 
s,  c.  57  Am.  Dec.  435 ;  Pierce  v.  Emery, 
32  N.  H.  484;  Pierce  v.  Milwaukee 
&c.  E.  Co. ,  24  Wis.  551 ;  8.  c.  1  Am .  Eep. 
203;  Farmers'  Loan  &  Trust  Co.  v. 
Fisher,  17  Wis.  114 ;  Miller  v.  Euthind 
&c.  E.  Co.,  36  Vt.  452;  Pennock  v. 
Coe,  23  How.  (U.  S.)  117.    The  old 
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§  6142.  Wlien   Railroad    CompaBies  have  l?his   Power.  — 

Kailroad  companies,  as  already  seen,^  have,  in  general,  no 
power  to  mortgage  such  of  their  properties  as  are  necessary 
to  the  performance  of  their  public  duties,  unless  such  power 
has  been  conferred  by  the  legislature.  But  where  the  power 
to  mortgage  their  property  and  franchises  has  been  expressly 
conferred  upon  such  corporations,  this  is  held  to  carry  with  it, 
by  a  reasonable  implication,  the  same  power  to  mortgage 
their  after-acquired  property  which  a  natural  person  pos- 
sesses.^ For  instance,  a  railroad  company  which  has  power 
under  its  charter  to  pledge  its  property,  franchises,  rights,  and 
credits,  may  mortgage  property  to  be  by  it  subsequently  ac- 
quired. The  power  to  pledge  its  franchises  and  rights  carries 
with  it,  as  an  incident,  the  power  to  pledge  everything  that 
may  be  necessary  to  the  enjoyment  of  the  franchise,  and  such 
a  mortgage  is  good  as  against  subsequent  creditors.'  So, 
where  a  statute  regulating  railroad  companies  gives  every  such 
corporation  power  to  borrow  money  and  to  pledge  its  prop- 
erty and  income  to  secure  payment  thereof,  it  has  power,  for 
such  purpose,  to  mortgage  property  thereafter  to  be  acquired 
by  it.^  So,  under  a  statutory  power  to  borrow  money  for  the 
purpose  of  constructing  and  equipping  its  road,  and  to  issue 
bonds  therefoT,  and,  for  the  purpose  of  securing  the  payment 
of  such  bonds  and  the  interest  accruing  thereon,  to  mortgage 

cases  on  this  subject  are  reviewed  at  railroad  company  executed  and  re- 
length  by  Paige,  J.,  in  Otis  v.  Sill,  8  corded  a  mortgage  of  all  the  lands  it 
Barb.  (N.  Y.)  102.  See  also  Matter  owned  or  should  thereafter  acquire, 
of  Howe,  1  Paige  (N.  Y.),  125,  128;  etc.,  and  an  affeni  of  the  company  sold 
8.  c.  19  Am.  Dec.  396 ;  White  v.  Car-  and  conveyed  land  to  the  company,  it 
penter,  2  Paige  (N.  Y.),  217.  And  a  was  held  that  he  must  be  deemed  to 
covenant  to  give  a  mortgage  on  sub-  have  waived  any  claim  to  a  vendor's 
seguently  acguired  property  is  equiva-  lien  for  the  price  as  against  the  mort- 
lent  to  an  eguitahle  mortgage  thereon,  gagees  and  those  claiming  under 
and  good  in  equity,  except  as  to  sub-  them.  Fisk  v.  Potter,  2  Abb.  App. 
sequent  purchasers  without  notice.  Dec.  (N.  Y.)  138. 
Fletcher  v.  Manning,  2  Story  (U.  S.),  '  AnU,  §§  5355,  6356,  5880. 
555;  Pie  v.  Danbury,  3  Brown  C.  C.  *  Pierce  v.  Emery,  32  N.  H.  484. 
595;  Burn  v.  Burn,  3  Ves.  573,  576;  '  Phillips  v.  Winslow,  18  B.  Mon. 
Metcalfe  v.  Archbishop  of  York,  1  (Ky.)  431,  445;  s.  c.  68  Am.  Dec.  729. 
Mylne  &  0.  547,  653 ;  Robertson  v.  *  Ludlow  v,  Hurd,  1  Disney  (Ohio), 
Morton,  1  Drury  &  W.  195.    Where  a  552. 
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"all  or  any  part  of  their  road,  property,  rights,  liberties,  and 
franchises,"  —  a  railroad  company  may  execute  a  valid  mort- 
gage of  "  all  the  road,  property,  rights,  liberties,  privileges, 
corporate  franchise,  incomes,  tolls,  and  receipts,  now  held  or 
hereafter  to  be  acquired."  Such  mortgage  will  constitute  a  lien 
on  the  engines,  cars,  furniture  of  stations,  etc.,  required  for 
the  transaction  of  the  business  of  the  company,  whetlier 
owned  at  the  date  of  the  mortgage  or  subsequently  acquired, 
which  will  be  valid  in  equity.^  So,  it  has  been  held  that  a 
statute  which  authorizes  the  directors  of  a  railway  corpora- 
tion to  borrow  money  for  the  purpose  of  carrying  out  the 
objects  of  the  incorporation,  to  issue  evidences  of  the  in- 
debtedness therefor,  and,  for  the  purpose  of  securing  the  pay- 
ment of  the  same,  "to  pledge,  by  mortgage  or  otherwise,  the 
entire  road,  fixtures,  and  equipment,  with  all  the  appurte- 
nances, income,  and  resources  thereof,  as  far  as  the  same  can 
be  done  without  prejudice  to  the  previous  and  existing  liens 
on  the  same," — is  broad  enough  to  authorize  a  mortgage  of 
property  to  be  subsequently  acquired  by  the  corporation.^ 

§  6143.  Theory  of  the  Kule  Which  Accords  This  Power 
to  Railway  Companies.  —  This  rule  has  been  placed  upon 
two  theories:  1.  That  the  after-acquired  property  of  a  railway 
company  in  and  about  its  railway,  rolling  stock,  etc.,  may  be 
regarded  as  accretions,  in  the  sense  of  certain  ancient  common- 
law  authorities.'    It  is  believed,  however,  that  a  more  exten- 

'  Philadelphia  &c.  R.  Co.  v.  Woelp-  '  These  authorities,  as  pointed  out 

per,  64  Pa.  St.  366 ;  s.  c.  3  Am.  Rep.  by  Mr.  Justice  Sharswood,  are  to  the 

596 ;  quoting  with  approval  Oovey  v.  effect  that,  while  the  mas^im,  qui  non 

Pittsburgh  &c.  R.  Co.,  3  Phila.  (Pa.)  habet,  ille  non  dat,  or,  as  oftener  ex- 

173 ;  distinguishing  Robert's  Appeal,  pressed,  nemo  dat  quod  non  habet,  is  a 

60  Pa.  St.  400.    All  the  cases  in  which  settled  principle  of  the  common  law, 

such  mortgages  have  been  drawn  in  yet  it  does  not  extend  so  far  as  to  pre- 

question,  so  far  as  the  writer  has  ob.  vent  a  man  from  granting  the  accre- 

served,   were  contests  between    the  tions  or  fruits  of  what  he  has  at  the 

beneficiaries  under  the  mortgage  and  time  of  the  grant,  —  as,  for  instance, 

subsequent  creditors  or  purchasers.  all  the  wool  which  shall  grow  on  the 

*  Ooe  V.  Columbus  &c.  R.  Co.,  10  sheep  which  he  has,  for  a  term  of 

Ohio   St.  372,  393;  s.  c.  75  Am.  Dec.  years.    Thus,  where  a  lessor  made  a 

518,  533.  covenant  that  the  lessee  of  a  term 
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sive  exaijiination  of  the  lioldiiigs  of  the  courts  of  common  law 
on  this  question  will  show  that  those  holdings  are  too  weak  to 
support  such  mortgages;  and,  accordingly,  in  order  to  sustain 
them,  resort  has  been  had  to  the  rule  of  equity,  under  which 
assignments  of  contingent  estates  and  interests,  not  good  in 
law,  are  enforced  and  effectuated,  whenever  the  property 
comes  into  existence.' 

§  6144.  A  Practical  View  of  This  Subject. —  A  practical 
view  of  the  subject  is  that,  as  railway  property  is  subject  to 
rapid  deterioration,  and  as  most  of  the  railroads  are  "bonded," 
so  to  speak,  either  before  their  construction  or  when  they  are 
but  partly  constructed,  unless  the  mortgage  could  be  made  to 
reach  forward  and  cover  the  after-acquired  property,  it  would 
not  be  a  good  security,  and  would  not  be  effective  to  raise  the 
money  required  by  the  company  to  complete  the  construction 
of  its  road  and  to  equip  it.  "  The  bare  road,"  said  Sharswood, 
J.,  "  only  then  constructed  in  part,  without  any  rolling  stock 
or  equipments,  would  have  been  no  security,  or  a  very  inade- 
quate one.  Had  the  road  even  been  fully  equipped  at  the 
date  of  the  mortgage,  can  it  be  doubted  that  the  legislature 
meant  that  it  should  comprise  everything  subsequently  ac- 
quired to  replace  the  old  and  worn-out  materials  and  to  main- 
might  take  the  corn  that  should  be  ities,  it  was  said  by  Mr.  Justice 
growing  at  the  end  of  the  term,  it  was  Sharswood,  that  "it  is  indubitable 
held  to  be  a  good  grant,  upon  the  that  a  mortgage  of  land  will  pass  all 
weak  and  quaint  reason  that  the  land  structures  and  fixtures  that  may  af- 
is  the  mother  of  all  fruits.  Grantham  terwards  be  erected  upon  it  by  the 
V.  Hawley,  Hobart,  132.  Therefore,  mortgagor."  Philadelphia &c. E.  Oo. 
it  is  said  that  he  that  hath  the  land  v.  Woelpper,  64  Pa,  St.  366 ;  ».  c.  3 
may  grant  all  fruits  that  may  arise     Am.  Eep.  596. 

upon  it  after,  and  the  property  shall  '  In  Philadelphia  &c.   E.   Co.   v. 

pass  as  soon  as  the  fruits  are  extant.  Woelpper,  64  Pa.  St.  366;  s.  c.  3  Am. 
Ass.  21  Henry  VI.  Another  old  au-  Eep.  596,  —  the  decision  is  based  by 
thority  is  to  the  effect  that  a  person  Mr.  Justice  Sharswood  on  both  these 
may  grant  all  the  tithe  wool  that  he  principles;  and  this  last  is  the  rea- 
shall  have  in  such  a  year.  1  Plowd.  sgning  on  which  Judge  Agnew  pro- 
12  a.  So,  if  a  man  grant  vesturam  ceeded  in  a  case  in  the  Philadel  phia 
ferras,  the  grantee  shall  have  the  corn,  Common  Pleas:  Covey  v.  Philadel- 
grass,  underwood,  sweepage,  and  the  phia  &c.  E.  Co.,  3  Phila.  (Pa.)  173, 
like.    1  Inst.  4  b.    Quoting  and  rea-     quoted  in  next  section. 


soning  upon  the  basis  of  these  author- 
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tain  and  keep  up  the  equipment?  No  money  would  have  been 
loaned  on  a  security  daily  deteriorating,  and  which  must 
eventually  perish  entirely."  ^ 

§  6145.  Effect  of  a  Mortgage  of  After-acquired  Prop- 
erty.— -Ther*  is  a  difference  of  judicial  opinion  as  to  the 
effect  of  a  mortgage  which  covers  after-acquired  property, 
especially  in  respect  of  the  operation  of  such  a  mortgage  upon 
after-acquired  personal  property.  The  divergence  of  opinion 
is  this:  —  According  to  one  view,  the  mortgage  does  not 
become  operative  upon  the  after-acquired  personal  property 
without  delivery;  but,  according  to  the  other  view,  it  becomes 
operative  as  fast  as  such  property  is  acquired.  According  to 
the  former  view,  a  mortgage  of  after-acquired  personal  prop- 
erty operates  as  a  mere  executory  contract  to  deliver  the  same; 
and  whereas  a  sale  of  personal  property,  not  followed  by  de- 
livery, is  void  at  law  as  against  creditors  and  purchasers,^  so 
under  this  theory  a  mortgage  of  after-acquired  property 
becomes  operative  against  creditors  and  purchasers  only  from 
the  time  when  the  mortgagor  acquires  title  and  possession  of 
the  property,  and  executes  the  contract  by  delivering  possession 
of  it  to  the  mortgagee.'     But,  according  to  the  latter  view,  the 

*  Philadelphia  &c.  E.  Co.  v.Woelp-  giving  the  power  to  borrow  and 
per,  64  Pa.  St.  366;  s.  c.  3  Am.  Rep.  pledge,  it  must  be  supposed  the  power 
596,  600.  Similar  was  the  observation  was  given  to  its  fullest  extent,  in  or- 
of  Judge  Agnew,  in  a  case  in  the  der  to  carry  into  effect  the  object  of 
Philadelphia  Common  Pleas:  "To  the  incorporation."  Covey  v.  Pitts- 
build  a  railroad  requires  a  vast  capital  burgh  &c.  E.  Co.,  3  Phila.  (Pa.)  173. 
beyond  ordinary  means,  and  to  bor-  '  Monroe  v.  Hussey,!  Or.  188;  g.  c. 
row  it,  to  carry  into  effect  the  objects  75  Am.  Dec.  552;  Born  v.  Shaw,  29 
of  the  incorporation,  demands  all  the  Pa.  St.  288;  «.  c.  72  Am.  Dec.  633, 
security  within  the  possible  power  of  and  note  634. 

the  corporation  to  give.  By  necessity  '  Moody  v,  "Wright,  13  Met.  (Mass.) 
and  practice,  the  money  of  the  cred-  17;  s.  c.  46  Am.  Dec.  706;  Coe  v.  Co- 
itor  capitalist  finishes  and  equips  the  lumbus  &c.  E.  Co.,  10  Ohio  St.  372 ; 
road ;  and  slender  indeed  would  his  s.  c.  75  Am.  Dec.  518 ;  Pettis  v.  Kel- 
security  be  which  extends  not  beyond  logg,  7  Cush.  (Mass.)  456;  Farmers' 
worn-out  rails,  and  rolling  stock,  and  Loan  &  Trust  Co.  *.  Long  Beach  Im- 
equipments  first  in  use,  and  these,  prov.  Co.,  27  Hun  (N.  Y.),  89;  con- 
indeed,  not  often  in  being  at  the  time  ceded  in  Thompson  v.  Foerstel,  10  Mo. 
of  the  execution  of  the  mortgage.    In  App.  290,  301. 
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acquisition  by  the  mortgagor  of  each  item  of  such  property, 
even  before  it  has  been  delivered  to  the  mortgagee  in  execu- 
tion of  the  contract,  feeds  the  estoppel  of  the  mortgage,  so  to 
speak.*  The  former  class  of  cases  rests,  in  so  far  as  such 
mortgages  are  intended  to  operate  upon  real  property,  upon 
the  policy  of  the  registration  laws,  and,  in  so  far  as  they  are 
intended  to  operate  upon  personal  property,  upon  the  policy 
of  the  statute  of  frauds;  and  the  substantial  conclusion,  ably 
reasoned  by  Gholson,  J.,  in  the  Supreme  Court  of  Ohio,  is 
that  a  corporation  cannot,  under  its  general  powers,  make  a 
mortgage  of  after-acquired  property  which  will  operate  as  a 
substantial  security  either  at  law  or  in  equity;  and  that  the 
claim  upon  such  a  security  would  be  invalid  as  to  the  real 
estate  of  a  corporation,  against  both  creditors  and  purchasers, 
and  as  to  its  personal  property  against  creditors  until  ^osses- 
sion  be  taken,  and  of  doubtful  validity  against  purchasers.^ 
On  the  other  hand,  the  latter  view  rests  upon  principles  de- 
rived from  the  English  Court  of  Chancery;  and,  according 
to  it,  as  applied  to  a  railway  mortgage  covering  after-acquired 
property,  the  lien  thereby  created  attaches  to  subsequently 
acquired  personal  property  as  fast  as  it  comes  into  existence, 
to  the  exclusion  of  the  rights  of  all  subsequent  creditors  and 
purchasers  affected  with  noticed     Under  either  theory  of  the 

'  WilliamBon  v.  New  Jersey  &c.  E.  117.  According  to  an  excellent  sum- 
Co.,  25  N.  J.  Eq.  13;  Pennock  v.  Coe,  mary  of  a  decision  of  the  Supreme 
23  How.  (U.  S.)  117 ;  Hamlin  v.  Euro-  Judicial  Court  of  Maine,  by  Mr. 
pean  &c.  E.  Co.,  72  Me.  83.  See  also  Spaulding,  the  official  reporter,  "  such 
Metcalfe  v.  Archbishop  of  York,  1  a  mortgage  operates  upon  the  inchoate 
Mylne  &  C.  547;  Lyde  v.  Mynn,  1  right  of  the  company  to  a  conveyance 
Mylne  &  K.  688 ;  Wellesley  v.  Wei-  of  lands  under  contracts  subsequently 
lesley,  4  Mylne  &  C.  561;  Field  v.  made,  as  soon  as  the  contracts  are 
New  York,  6  N.  Y.  179;  «.  c.  57  Am.  made  and  the  company  is  in  posses- 
Dec.  435.  Compare  Langton  v.  Hor-  sion  under  them  for  the  purposes  of 
ton,  1  Hare,  549,  where  the  mortgage  the  charter.  It  will  take  effect  upon 
was  perfected  by  delivery  of  possession  lands  subsequently  contracted  for  or 
before  other  creditors  sued  out  execu-  purchased  to  secure  adequate  facili- 
tion.  ties  and  space    for  engine   and   car 

'  Coe  «.  Columbus  &c.   R.  Co.,  10  houses  and  other  railroad  accommo- 

Ohio  St.  372,  392;  «.  c.  75  Am.  Deo.  dations,    to   which   the  company  at 

518,  531.  the  time  of  the  purchase  had  a  right 

•  Pennock  v.  Coe,  23  How.  (U.  S.)  and  expected   to  build  their  road; 
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effect  of  such  mortgages,  and  under  any  remedial  system, 
legal,  equitable,  or  a  blending  of  the  two,  —  unless  the  rule  has 
been  changed  by  local  statutes,  where  the  mortgagee  takes  pos- 
session jprior  to  the  intervention  of  the  rights  of  subsequent 
purchasers  or  creditors,  he  may  hold  such  possession  as 
against  them.-* 

§  614:6.  Such  a  Mortgag-e  Enforceable  ag^ainst  a  Subse- 
quent Vendor's  Lien. — The  theory  which  upholds  mortgages 
of  after-acquired  property  in  the  fullest  sense  has  led  to  the 
conclusion  that  such  a  mortgage  is  enforceable  against  a  sub- 
sequent vendor's  lien.  Since  the  legal  title  to  after-acquired 
property  accrues  to  the  corporation,  the  mortgage  attaches, 
and  the  rights  which  the  vendor  would  have  in  an  ordinary 
case  are  gone.^ 

§  6147.  Whether  Such  Mortgages  will  Cut  under  the 
liiens  of  Mechanics  and  Material-men.  —  This  is  a  question 
which  presents  a  conflict  of  opinion;  and  obviously  the  ques- 
tion depends  somewhat  on  the  terms  of  the  statute  in  each 
particular  case,  giving  the  lien  to  the  mechanic  or  material- 
man. If  the  statute  creates  a  lien  in  his  favor  such  as  will 
follow  the  specific  materials  he  has  furnished  into  the  road- 
bed or  other  structure,  then  there  seems  to  be  no  good  reason 
why  his  specific  lien  should  not  hold  the  property  in  prefer- 
ence to  the  general  lien  of  the  prior  mortgagor.  And  even 
where  the  lien  of  the  statute  is  general,  there  is  a  strong  equity 
in  giving  a  mechanic  or  material-man  a  priority  over  the 
prior  mortgage  until  he  is  paid.  The  contrary  rule  outrages 
every  sense  of  justice,  since  it  results  in  nothing  more  than 

and  such  incumbrance  will  continue  290,  301 ;  Chapman  v.  Weimer,  4  Ohio 
though  the  road  is  not  built  to  such  St.  481.  That  a  levying  creditor  gets 
lands,  and  the  right  to  use  them  in  only  the  mortgagor's  equity  of  redemp- 
direct  connection  with  the  road  with-  Hon,  see  Coe  v.  McBrown,  22  Ind.  252. 
out  further  legislative  authority  has  '  Pierce  v.  Milwaukee  &c.  R.  Co., 
expired."  Hamlin  v.  European  &c.  24  Wis.  651;  s.  c.  1  Am.  Hep.  203. 
E.  Co.,  72  Me.  83.  Compare  Farmers'  Loan  &  Trust  Co. 
1  Langton  v.  Horton,  1  Hare,  549;  v.  Fisher,  17  Wis.  114;  Miller  v.  Rut- 
Thompson  V.  Foerstel,  10  Mo.  App.  land  &c.  R.  Co.,  36  Vt.  452. 
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in  allowing  one  man  to  get  another  man's  property  without 
paying  him  anything  for  it.  It  is  true  he  might  have  kept 
possession  of  his  property  till  he  got  his  pay;  but  this  is  an 
answer  which  any  rogue  or  cheat  may  make  to  an  unsuspect- 
ing man  from  whom  he  has  inveigled  property  on  a  credit. 
Some  courts  have  recently  taken  this  view  of  the  question;' 
but  other  courts  hold  the  reverse.^ 

§  6148.  Mortgage    or    Pledge    of    Future    S]arnings.  —  A 

railway  or  other  corporation  having  a  general  power  to  mort- 
gage, may,  on  like  grounds,  make  a  valid  mortgage  or  pledge 
of  its  future  net  earnings,  to  raise  money  for  the  construction 
and  equipment  of  its  road  or  other  property.'     The  validity 


'  Neilson  v.  Iowa  Eastern  E.  Co., 
44  Iowa,  71;  «.  c.  10  West.  Jur.  604; 
3  Cent.  L.  J.  703 ;  Taylor  v.  Burling- 
ton &c.  R.  Co.,  4  Dill.  (U.  S.)  570; 
s.  c.  4  Cent.  L.  J.  536. 

'  Pierce  v.  Emery,  32  N.  H.  484. 
In  this  case  there  was  a  mortgage  of 
a  railroad  covering  future  accretions. 
Some  railroad  iron  arrived  from  Eu- 
rope subject  to  duty.  An  agreement 
was  made  between  the  railroad  com- 
pany and  certain  persons  that  the 
latter  should  pay  the  duty  and  allow 
the  road  to  lay  the  iron  in  its  track, 
and  retain  a  special  lien  on  the  iron 
for  the  money  so  advanced.  It  was 
held  that  this  lien  could  not  be  as- 
serted against  the  iron  after  it  had 
been  delivered  to  the  corporation,  un- 
less the  trustees  under  the  mortgage 
had  notice  of  it  and  assented  to  it. 
The  terms  of  the  agreement  were 
that,  unless  the  money  advanced  was 
paid  within  a  specified  time,  the  per- 
sona making  the  advance  might  take 
up  the  iron  and  hold  it  until  they 
were  paid.  But  the  court  held  that, 
it  having  passed  according  to  this 
bargain,  into  the  possession  of  the 
corporation,  the  lien  for  duties  was 
gone,  and  could  not  be  asserted  by 


the  persons  so  advancing  the  money 
as  against  the  mortgagee;  but  that 
the  contract  was  valid  as  between  the 
parties  making  it,  and,  if  the  trustees 
assented  to  it,  the  contract  would  be 
binding  in  equity  on  the  trustees  and 
bondholders. 

'  Jessup  V.  Bridge,  11  Iowa,  572, 
574 ;  s.  c.  79  Am.  Dec.  513 ;  Dunham  v. 
Isett,  15  Iowa,  284 ;  Galena  &c.  R.  Co. 
V.  Menzies,  26  111.  121.  Such  a  mort- 
gage was  construed  in  Texas  &c.  R. 
Co.  V.  Marlor,  123  U.  S.  687, —the 
court  sustaining  an  action  against  the 
corporation  by  a  bondholder  to  re- 
cover annual  interest  in  money,  on 
failure  of  the  company  to  exercise  its 
option  to  pay  in  scrip.  "  We  know 
of  no  law  which  prevents  a  corpora- 
tion from  leasing  portions  of  its 
works  or  even  causing  some  of  its 
works  to  be  built  with  an  understand- 
ing with  the  contractor  that  he  shall 
be  permitted  to  reimburse  himself  by 
the  receipt  of  the  tolls  arising  from  the 
same.  The  contractor  in  such  case 
becomes  the  agent  of  the  company, 
and  it  is  responsible  for  his  acts." 
Boykin  v.  Shaffer,  13  La.  An.  129, 137, 
per  Merrick,  O.  J. ;  citing  Eabassa  v. 
Orleans  Nav.  Co.,  5  La.  461;  s.  c.  25 
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of  such  mortgages  is  supported  on  the  same  ground  which 
supports  the  validity  of  other  mortgages  of  subsequently  ac- 
quired property.  They  are  necessarily  good  as  against  subse- 
quent creditors,  otlierwise  they  would  convey  no  preference,  and 
would  be  of  no  value  as  a  security.  A  railroad  company  au- 
thorized by  statute  *  to  mortgage  the  income  of  its  property, 
may,  in  order  to  make  the  mortgage  effectual,  stipulate  therein 
that,  upon  default,  the  trustee  may  take  possession,  operate 
the  road,  and  receive  its  earnings.^  That  a  mortgage  of  the 
net  earnings  or  net  income  of  a  railway  property  is  of  doubtful 
and  conjectural  value  as  a  security,  must  be  concluded  when  one 
reflects  upon  the  difiiculty  of  determining  to  what  extent  the 
directors  of  the  company  possess  the  discretion  of  applying 
its  general  earnings  in  maintaining  the  existing  status  or  in 
bettering  the  property.  To  hold,  in  favor  of  bondholders, 
that,  as  against  them,  the  directors  have  no  right  to  do  more 
than  preserve  the  property  in  the  condition  in  which  it  existed 
when  the  bonds  were  issued,  would  be  impracticable  in  the 
case  of  a  railway  property  in  a  growing  country,  where  in- 
creased demands  are  made  upon  its  carrying  capacity  by  the 
public  from  year  to  year.  On  the  other  hand,  to  remit  the 
security  of  the  bondholders  in  this  regard  to  the  absolute  dis- 
cretion of  the  directors,  and  to  allow  them  to  absorb  all  the 
earnings  of  the  company  in  bettering  its  property,  its  income 
bonds  in  the  meantime  going  unpaid,  —  would  deprive  such  a 
mortgage  of  the  substantial  character  of  a  security,  and  leave 
it  the  mere  executory  contract  of  the  corporation  to  pay  money 
with  intervening  interest.  The  difficulties  of  construction  in 
this  respect  are  as  great  as  those  which  have  arisen  in  respect 
of  the  question,  arising  between  the  life  tenant  and  remainder- 
man, what  stock  dividends  made  by  a  corporation  are  to  be 
deemed  capital  and  what  income.* 

Am.  Dec.  200, — which,  see.    That  a  '  In  this  case,  Gen.  Stats.  Minn, 

railway  company,  having  no  express  1878,  ch.  34,  ^  70. 

power  in  its  charter  so  to  do,  cannot  '  Seibert    v.  Minneapolis  &c.    R. 

lawfully  issue  deferred  income  bonds,  Co.,  52  Minn.  246;  a.  c.  53  N.  W.  Rep. 

—see  McOalmont  v.  Philadelphia  &c.  1151. 

R.  Co.,  14  Phila.  (Pa.)  479.  "  Ante,  §  2192,  et  seg.   See  also  ante, 
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§  6149.  Power  to  Mortgage  Subscriptions  to  its  Stock.  —  A 

principle  already  stated '  is  broad  enough  to  confer  upon  a  cor- 
poration! power  to  alien  any  of  its  property  of  whatever  descrip- 
tion. A  power  to  sell  certainly  includes  a  power  to  mortgage, 
which  is  nothing  more  than  a  defeasible  sale.^  It  has  been  sev- 
eral times  held  that  a  railroad  company  has  power  to  assign  its 
stock  subscriptions  for  the  purpose  of  raising  money  to  build 
and  equip  its  road.^  Possessing  this  power,  it  is  difficult  to 
see  upon  what  principle  a  power  to  mortgage  or  pledge  such 
choses  in  action  can  be  denied.  But  this  power  was  denied  by 
the  Supreme  Court  of  Illinois,,  whilst  conceding  that  the  com- 
pany would  have  had  power  to  sell  the  subscriptions.  It  was 
moreover  held  that  a  statute  giving  such  a  company  power  to 
mortgage  its  "  railroad  track,  right  of  way,  depot  grounds, 
rights,  privileges,  franchises,  immunities,  machinery,  machine- 
houses,  rolling  stock,  furniture,  tools,  implements,  appendages 
and  appurtenances,"  did  not  confer  power  to  mortgage  its  stock 
subscriptions  to  secure  bonds  which  it  issued  for  the  purpose 
of  raising  money.''  This  decision,  so  far  as  it  denies  the  right 
of  a  railway  company  to  pledge,  for  the  legitimate  purposes  of 
its  organization,  the  subscriptions  to  its  capital  stock,  is  so 
clearly  destitute  of  support  in  reason  and  authority  that  it 
ought  not  be  quoted  as  law.  But  such  a  power  would  have  to 
be  exercised  in  subordination  to  any  restraint  existing,  under 
the  terms  of  the  charter  or  otherwise,  upon  the  power  of  the 
directors  to  make  calls;  since  the  directors  could  not  transfer 
more  than  the  corporation  possessed.  As  the  power  of  the 
directors  to  make  calls  is  a  discretionary  power, ^  it  does  not  ap- 
pear upon  what  principle  this  power  could  be  assigned  by 

§  2268.    The  difficulty  of  determining  trated  by  the  case  of  Day  v.  Ogdens- 

what  are  net  earnings  under  a  mort-  burgh  &o.  E.  Oo.,  107 N.  Y.,  129.    Tlie 

gage  of  the  net  earnings  of  a  railway  same  difficulty  arises  in  respect  of  the 

company,  and  the  extent  to  which  rights  of  preferred  stockholders:  Ante, 

the  directors  are,  notwithstanding  the  §  2268,  et  seq. 
mortgage,  at  liberty  to  consume  the  ^  Ante,  §  5374. 

earnings  in  improving  the  property,  *  Ante,  §§  5363,  6133. 

while  the    annual   interest  due  the  ^  Ante,  §  1818. 

bondholders  remains  unpaid,  is  illus-  *  Morris  v.  Cheney,  51  111.451. 

0  Ante,  k  1705,  1706. 
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them  to  a  third  person  advancing  money  to  the  company. 
But  where  a  call  has  already  been  made  by  the  directors,  acting 
within  their  powers,  and  notice  of  the  call  has  been  regularly 
given,^  then  the  proportion  to  be  paid  by  each  stockholder 
under  the  call,  in  respect  of  the  shares  held  by  him,  becomes 
a  debt  due  and  payable  by  him  to  the  company.  This  debt,  as 
we  have  seen,  is  assignable  by  operation  of  law,  —  that  is  to 
say,  it  is  subject  to  garnishment  by  a  creditor  of  the  company.^ 
Such  being  its  nature,  no  reason  seems  to  exist,  under  the 
principles  of  law,  which  should  preclude  the  corporation  from 
assigning  it,  by  way  of  mortgage  or  pledge,  to  secure  an  ad- 
vance of  money.' 

§  6150.  State  of  the  iEng-lisb  Law  on  This  Question. — In 

England,  the  question  of  the  power  of  the  directors  of  a  company 
to  mortgage  future  calls,  the  making  of  which  has  been  vested  in 
their  discretion,  has  generally  been  presented  as  a  mere  question  of 
the  interpretation  of  the  company^s  deed  of  seitlevient,  articles  of  asso- 
ciation, or  other  constating  instrument,  and  not  as  a  question  in- 
volving an  interpretation  of  an  act  of  Parliament.  Such  a  power  was 
held  not  to  be  granted  by  a  clause  in  the  deed  of  settlement  of  a 
company  which  authorized  the  directors  to  borrow  on  the  security  of 
its  "funds  or  property."  The  reason  given  for  this  conclusion  was, 
in  part,  that  already  suggested,  that  it  would  put  an  end  to  the  dis- 
cretion which  the  directors  are  bound  to  esercise  in  making  the  calls.' 
But  this  decision  does  not  seem  to  be  tenable,  provided  the  direct- 
ors have  the  discretionary  power  to  call  in  advance  all  that  is  due 
from  the  shareholders;  since  an  assignment  of  the  uncalled  capital, 
payable  at  a  future  day  named,  would  be  tantamount  to  making  a 
tall  upon  the  shareholders  for  payment  upon  that  day;  and  surely 
a  court  of  equity  ought  not  to  concern  itself  with  the  form  or  man- 
ner in  which  the  directors  should  make  the  call,  provided  the  rights 

'  Ante,  §  1746,  et  seq.  s.  c.  4  De  Gex,  J.  &  Sm.  407.    To  the 

"  Ante,  §§  3578,  3579.  same  effect,  is  King  v.  Marshall,  33 

'  That    calk    actually  made  may  Beav.  560 ;  Bank  of  South  Australia  v. 

be  assigned  by  way  of  mortgage  or  Abrahams,  L.  B.  6  P.  0.  562.    See  also 

pledge,  see  Gibbs'  Case,  L.  E.  10  Eq.  and  compare  Ex  parte  Bradshaw,  15 

312 ;  Ee  Sankey  Brook  Coal  Co.  No.  2,  Ch.  Div.  465 ;  English  Channel  Steam- 

L.  E.  10  Eq.  381.  ship  Co.  v.  Eolt,  17  Oh.  Div.  715. 
*  Stanley's  Case,  33  L.  J.  Ch.  335; 
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of  the  shareholders  were  secured  by  having  reasonable  notice.  We 
also  find  decisions  in  that  country,  arising  under  deeds  of  settle- 
ment giving  the  directors  power  to  mortgage  "  the  property  and 
effects  of  the  company,"  in  which  the  conclusion  has  been  reached 
that  this  does  not  embrace  a  power  to  mortgage  uncalled  capital; 
since  the- words  quoted  refer  to  things  actually  existing,  and  not  to 
things  having  a  mere  potential  existence.^  But  the  same  decisions 
concede  that,  after  the  call  has  been  made,  it  becomes  a  debt  which 
may  be  assigned  by  way  of  pledge  or  mortgage.  But  where,  in  the 
company's  memorandum  of  association,  the  power  was  expressed  in 
these  words,  "  to  borrow  money  on  behalf  of  the  company,  and  to 
mortgage,  sell,  and  dispose  of  all  or  any  part  of  the  company's  prop- 
erty and  rights,"  —  it  was  held  by  Mr.  Justice  Kay,  in  the  Chancery 
Division,  that  this  included  the  power  to  assign,  by  way  of  mort- 
gage or  pledge,  the  uncalled  capital  of  the  company." 

§  6151.  Mortgage  of  the  "  Undertaking  "  In   English  Law. 

The  word  "  undertaking,"  which  is  used  in  Eftglish  railway  mort- 
gages, has  been  defined  in  the  Companies  Clauses  Consolidation  Act' 
to  mean  "  the  undertaking  or  works,  of  whatever  nature,  by  the  special 
act  authorized  to  be  executed."  The  word  "  undertaking  "  is  held 
not  to  embrace  debts  due  the  company;  for  to  hold  the  contrary  would 
paralyze  the  proceedings  of  the  company  and  prevent  its  carrying 
on  its  business.  Accordingly,  a  mortgage  debenture,  whereby  the 
company  charged  "  all  the  lands,  tenements,  and  estates  of  the  com- 
pany, and  all  their  '  undertaking,' "  did  not  embrace  unpaid  calls  of 

1  Ee  Sankey  Brook  Coal  Co.,  L.  R.  company,  out  of  any  money  raised  by 
10  Eq.  381;  «.  c.  22  L.  T.  (n.  s.)  784;  calls,  either  made  or  to  be  made,  for 
18  Week.  Rep.  914.  payment  of  the  debts  of  the  company. 

2  Howard  v.  Patent  Ivory  Man.  Ex  parte  Lehman,  23  L.  T.  (n.  s.) 
Co.,  38  Ch.  Div.  156,  169.  But  where  599;  s.  c.  19  Week.  Rep.  344,  per 
the  directors  of  a  company,  having  Vice-Chancellor  Stuart.  As  no  full 
power  to  raise  money  for  the  pur-  report  of  this  case  is  accessible  to  the 
poses  of  the  company,  in  such  man-  author,  he  is  unable  to  state  the 
ner  as  they  should  deem  best,  issued  grounds  upon  which  it  proceeds.  But 
debentures,  charging  all  the  lands,  it  seems  to  be  no  authority.  It  was 
property,  and  effects  of  the  company,  denied  by  the  Privy  Council  in  Bank 
of  what  nature  and  kind  soever,  of  South  Australia  v.  Abrahams,  L.  R. 
which  the  company  should  then  hold  6  P.  C.  270. 

or  be  possessed  of,  —it  was  held  that  »  8  &  9  Vict.,  ch.  16,  §5  2,  41,  42, 

the  debenture-holder  should  be  paid,      and  schedule  (C). 
in  preference  to  other  creditors  of  the 
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its  capital,  which  the  directors  had  not  called  in.'  At  a  later  date 
it  was  settled  that  a  mortgage  of  the  "undertaking"  of  a  railroad 
company  does  not  create  any  specific  charge  upon  the  company's 
stock  or  surplus  lands,  hut  extends  no  further  than  to  create  a  right 
to  a  receiver  of  its  earnings,  so  long  as  it  continues  a  going  concern.' 

§  6152.  Unregistered  Debentures  under  the  Sng-lish  Com- 
panies Act. —  The  Companies  Act,  1862,  provides  that  "every 
limited  company  under  this  act  shall  keep  a  register  of  all  mort- 
gages and  charges  specifically  affecting  property  of  the  company) 
and  shall  enter  in  such  register,  in  respect  of  each  mortgage  or 
cliarge,  a  short  description  of  the  property  mortgaged  or  charged, 
amount  of  charge  created,  and  the  names  of  the  mortgagees  or  per- 
sons entitled  to  such  charge";  and  that,  "if  any  property  of  the 
company  is  mortgaged,  or  charged  without  such  entry  as  aforesaid 
being  made,  every  director,  manager,  or  other  ofiBcer  of  the  company, 
who  knowingly  and  willfully  authorizes  or  permits  the  omission  of 
such  entry,  shall  incur  a  penalty  not  exceeding  fifty  pounds." '  With 
this  statute  in  force,  a  solicitor,  not  usually  employed  by  the  com- 
pany, was  employed  by  them  to  act  in  a  particular  matter,  and, 
having  required  security  for  costs,  they  gave  him  a  charge  on  certain 
debts  due  them.  About  five  weeks  after  this,  a  winding-up  petition 
was  presented,  on  which  an  order  was  shortly  afterwards  made. 
The  charge  had  not  been  registered.  It  was  held,  affirming  a  de- 
cision of  the  Master  of  the  Rolls,  that,  although  the  statute  did  not 
make  the  charge  void,  yet  the  solicitor  could  not  avail  himself  of 
it;  since,  as  solicitor  of  the  company,  it  was  his  duty  to  see  that  the 
directions  of  the  legislature  were  carried  out.*  So,  where  the  direct- 
ors of  the  company  advanced  money  to  it,^  or  guaranteed  its  debts,* 
and  took  a  charge  or  mortgage  in  their  favor,  which  they  failed  to  regis- 

'  King  i;.  Marshall,  33  Beav.  565.  the  undertaking  what  it  was  before, — 

See  ante,  5  6149.  a  charge  on  the  railway  as  a  going  con- 

'  Gardner  v.  London  &c.  E.  Co.,  cern.    Ee  Hull   &c.   E.  Co.,  40  Oh. 

L.  E.  2  Ch.  201.    The  Companies  Act,  Div.  119. 

1867,  does  not  operate  to  entitle  mort-  "  25  &  26  Vict,,  ch.  89,  §  43. 

gagees  of  a  railway  company's  "un-  '  Ex  parte  Valpy,  L.  E.  7  Ch.  289. 

dertaking"  to  prioriij/ in  payment  out  "  Ee  Native  Iron  Ore  Co.,   2  Ch. 

of  the  proceeda  of  the  surplus  lands  of  Div.  345. 

the  company,  which  have  been  sold  *  Ee  Wynn  Hall  Coal  Co.,  L.  E. 

on    an  application  of    its  judgment  10  Eq.  515. 
credilorsjbut  it  leaves   a  charge  on 
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ter  in  accordance  with  the  statute,  such  charge  or  mortgage  was  held 
void  as  against  creditors.  These  decisions  proceed  upon  a  principle 
announced  by  Lord  Justice  James,  in  one  of  them,'  that  everyone 
standing  in  a  fiduciary  relation  toward  a  company  is  bound  to  see 
that  the  company  obeys  the  directions  of  the  legislature.  The  con- 
clusion, therefore,  was  that,  since  the  legislature  required  mortgages 
and  charges  made  by  a  company  upon  its  property  to  be  registered 
in  a  certain  way,  if  a  director  should  advance  money  to  the  com- 
pany and  take  as  a  security  a  debenture  giving  a  charge  on  the 
undertaking,  but  should  not  see  to  it  that  it  was  registered  as  pre- 
scribed by  the  statute,  the  security  would  be  void  as  to  him.  It  did 
not  escape  the  attention  of  that  able  equity  judge.  Sir  George  Jessel, 
M.  R.,  that  in  these  decisions,  courts  of  equity,  which  rather  relieve 
against  penaltiesthan  create  them,  were  creating  a  very  severe  penalty 
in  addition  to  the  one  imposed  by  the  statute,  and  that  the  statute, 
while  giving  the  penalty,  did  not  declare  that  the  security  should  be 
void.  He,  therefore,  in  several  opinions,  expressed  a  very  strong  disap- 
proval of  them,^  and  in  one  of  his  opinions  he  made  an  elaborate 
argument  against  the  rule  which  they  established.'  His  views  were 
finally  adopted  by  the  House  of  Lords,  and  the  controversy  was  put 
at  rest,  by  holding  that  the  director  advancing  the  money,  and  fail- 
ing to  see  to  the  registration  of  the  mortgage  or  other  security,  as 
required  by  the  statute,  was  liable  to  the  penalty  of  the  statute,  but 
not  to  the  forfeiture  of  his  security.* 

§  6153.  Mortgage  to  Secure  Future  Advances.  —  A  cor- 
poration possessing  power  to  mortgage  its  property  can  make 
a  valid  mortgage  thereof  to  secure  future  advances?     Such 

^  Ex  parte  Valpy,  L.  R.  7  Ch.  289.  favor  of  a  person  who  is  not  an  officer 

'  Re  Borough  of  Hackney  News-  or  director  of  the  company,  as  one  in 

paper  Co.,  3  Oh.  Div.  669;  Re  Inter-  favor  of  its  bankers  (Ex  parte  Na- 

national  Pulp  &c.  Co.,  6  Ch.  Div.  556.  tional  Bank,  L.  R.  14  Eq.  507),  or  one 

'  Re  Globe  New  Patent  Iron  &c.  in  favor  of  its  sAare/ioMers  (Re  General 

Co.,  48  L.  J.  Ch.  295.  South  American  Co.,  i  Ch.  Div.  337), 

*  Wright  V.  Horton,  12  App.  Cas.  is  perfectly  valid  as  against  the  com- 

371.    The  writer  understands  that  the  pany. 

failure  of  the  officers  or  directors  of  °  Jones  v.  Guaranty  &c.  Co.,  101 

the  company  to  comply  with  the  stat-  TJ.  S.  622.     See,  on  the  general  subject 

ute  was  never  held  to  invalidate  the  of  mortgages  to  secure  future  advances 

security  where  the  money  was  ad-  or  liabilities,  and  their  validity, — Lan- 

vanced  by  a  stranger.    On  the  con-  singu.Woodworth,  lSandf.-Ch.  (N.Y.) 

trary,  it  was  held  that  a  mortgage  in  43;  Brinkerhoff  v.  Marvin,  5  Johns. 
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mortgages  are  legal,  and  have  priority  over  liens  which  do 
not  intervene  before  the  advance  is  made.* 

§  6154.  Construction  of  Statutes  Prohibiting'  Such  Mort- 
gages. —  Statutes  prohibiting  such  mortgages  will  not,  it 
seems,  be  so  construed  as  to  avoid  mortgages  made  for  the 
purpose  of  raising  money  to  take  up  antecedent  debts.  Thus, 
a  statute  enacting  that  no  estate  conveyed  in  mortgage  shall 
be  held  by  the  mortgagee  for  the  payment  of  any  sum  of 
money,  or  the  performance  of  any  other  thing,  the  obligation 
or  liability  to  the  payment  of  which  arises,  is  made,  or  con- 
tracted, after  the  execution  and  delivery  of  such  mortgage, 
has  been  held  not  to  invalidate  a  railway  mortgage  which  was 
formally  executed  prior  to  the  issuing  of  the  bonds  which  it 
secured,  provided  the  bonds  were  in  fact  issued  to  take  up  an 
antecedent  indebtedness  contracted  for  corporate  purposes.^ 

§  6155.  Company  may  Execute  Subsequent  Mortg-ag-es 
until  Power  Exhausted.  —  It  has  been  justly  held  that  there 
is  nothing  in  the  nature  of  an  ordinary  railway  mortgage,  or 
the  obligations  or  rights  arising  thereunder,  which  disables 
the  corporation  from  executing  subsequent  mortgages  or  liens 
to  secure  other  debts,  subject,  of  course,  to  the  paramount 
lien  of  the  prior  mortgage;  and  that,  when  these  subsequent 
liens  are  sought  to  be  enforced,  the  prior  lienor  can  do  no 
more  than  complain  if  his  security  is  thereby  endangered,  in 
which  case  it  is  left  open  to  conjecture  that  the  court  might 
afford  him  suitable  relief.^ 

§  6156.  Power  to  Mortgage  its  Real  Property  Situated 
in  Another  State. —  If  a  corporation  has,  under  its  charter. 

Oh.  (N.  Y.)320;  Lawrence  t;.  Tucker,  ^  Barry  v.  Merchants'  Exch.  Co., 
23  How.  (U.  S.)  14;  Gardner  v.  Gra-  1  Sandf.  Oh.  (N.  Y.)  280,  314. 
ham,  7  Vin.  Abr.  22,  pi.  3.    Mortgage  '  Eiehards  v.  Merrimack  &c.  Rail- 
to  secure  more  than  is  due  valid    aa  road,  44  N.  H.  127,  137. 
against  subsequent  creditors:    Gordon  '  Coe  v.  Columbus  &c.  E.  Co.,  10 
V.  Preston,  1  Watts  (Pa.),  385,  388;  Ohio   St.   372,  401,  s.  c.  75  Am.  Dec. 
8.  c.  26  Am.  Dec.   75.    See  Irwin  v.  518,  540. 
Tabb,  17  Serg.  &  R.  (Pa.)  419. 
4790 


POWER  TO  MORTGAGE.     [5  Thomp.  Corp.  §  6157. 

or  under  a  statute  subsisting  in  the  State  of  its  creation,  or 
under  the  general  principles  of  law  as  detailed  in  this  chap- 
ter, the  general  power  to  mortgage  its  real  estate,  then  it  must 
be  concluded  that  this  power  will  enable  it  to  mortgage  its 
real  estate  situated  in  another  State,  unless  such  a  mortgage 
is  prohibited  by  the  law  of  that  State/  When,  therefore,  a 
corporation  had  mortgaged  its  propert}"-  and  franchises,  situ- 
ated both  in  the  State  of  its  creation  and  in  an  adjoining 
State,  it  was  held  that  a  court  of  the  United  States,  sitting 
within  the  State  of  its  creation,  had  jurisdiction  of  a  bill  in 
equity,  filed  by  the  beneficiary  in  the  mortgage,  to  compel  the 
trustees  named  therein  to  sell  such  of  the  property  covered 
by  the  mortgage  as  was  situated  in  the  adjoining  State.^  The 
law  of  the  State  creating  the  corporation  determines  whether 
it  had  power  to  mortgage  its  real  property;  everything  relat- 
ing to  the  execution  and  enforcement  of  the  mortgage  is  gov- 
erned by  the  local  law  where  the  property  is  situated.  WJiere 
the  trustees,  under  a  deed  of  trust  so  executed,  proceed  to 
foreclose  or  otherwise  enforce  it  in  accordance  with  its  terms, 
and  in  conformity  with  the  common  law,  its  enforcement 
will  not  be  enjoined  unless  it  can  be  shown  that  it  was  not 
executed  in  accordance  with  the  law  of  the  State  where  the 
property  is,  or  that  the  proceedings  to  enforce  it  are  in  dero- 
gation to  that  law.' 

§  6157.  Mortgrages  In  Violation  of  Such  ProLiMtion  Void. 

There  is  judicial  authority  to  the  effect  that  where  there  is  a 
statute  containing  a  general  prohibition  upon  particular  cor- 
porations as  to  mortgaging  their  property,  a  mortgage  made 
in  violation  of  it  will  be  deemed  void  in  toto,  and  the  court 
will  not  separate  particular  articles  of  property  from  the  resi- 
due and  hold  it  good  as  to  them;  since  the  plain  intent  of  the 
corporation  is  not  to  transfer  the  few  articles  separate  from 
the  entire  mass  of  its  property  included  within  its  mortgage, 

'  Bassett    v.    Monte    Ohristo    &c.  '  Randolph  v.  Wilmington  &c.  R- 

Min.  Co.,  15  Nev.  293.  Co.,  11  Phila.  (Pa.)  502. 

»  Central  Gold  Min.  Co.  v.  Piatt,  3  Daly  (N.  Y.),  263,  273. 
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and  the  prohibition  of  the  statute  is  general.*  But  at  tlie 
same  time  it  is  held  that  creditors,  by  accepting  from  a  cor- 
poration a  mortgage  void  on  its  face,  that  is,  a  morlgage 
which  the  corporation  had  no  power  to  issue,  do  not  thereb3' 
estop  themselves  from  pursuing  their  ordinary  legal  remedies 
as  general  creditors  against  the  corporation.^ 

§  6158.  Prohibition  ag'ainst  Selling  Includes  a  Prohibition 
ngainst  Mortgaging-.  —  We  have  seen  that  a  statute  granting 
the  power  to  sell  includes  the  power  to  mortgage.'  By  parity 
of  reasoning,  a  statute  prohibiting  a  corporation  from  selling 
its  property  includes,  by  necessary  implication,  the  prohibi- 
tion of  the  power  to  mortgage,  since  a  mortgage  may  become 
by  defeasance  an  absolute  sale.  "  It  makes  no  difference," 
said  Gray,  J.,  "  whether  the  transfer  is  absolute  or  conditional, 
to  take  effect  immediately  upon  its  delivery,  or  at  some  future 
time.  A  mortgage,  transferring  a  title  which  upon  the  hap- 
pening of  a  certain  contingency  may  be  made  absolute  by  sale 
or  foreclosure,  has  the  effect,  as  soon  as  it  becomes  of  any 
value  to  secure  the  purpose  for  which  it  was  made,  to  accom- 
plish as  complete  a  transfer  of  the  corporate  franchise  and 
property  and  the  means  of  performing  the  corporate  duty,  as 
if  it  had  been  originally  an  outright  sale."  * 

§  6159.  How  far  the  Principle  of  Estoppel  Works  against 
Corporations  in  Kespect  of  Ultra  Vires  Mortgages.  —  "Cor- 
porations," it  is  said,  "  will  not  be  permitted  to  exercise 
powers  that  might  be  hurtful  to  the  public  interests,  beyond 
those  expressly  conferred  by  their  charters;  but  where  a  cor- 
poration has  exercised  powers  germane  and  incidental  to 
those  conferred,  and  in  furtherance  of  the  general  objects  of 
the  corporation,  although  the  subject  of  the  contract  may  not 
be  within  any  definite  powet  given,  it  will  be  estopped  from 
denying  it  had  authority  to  make  such  contract.     Good  faith 

'  Richardson  v.   Sibley,   11  Allen  *  Bichardson  v.   Sibley,  11  Allen 

(Mass.),  65,  72;  «.  c.  87  Am.  Dec.  700.      (Mass.),  65,  71 ;  «.  c.  87  Am.  Dec.  700. 
2  Ihid.  But,  to  the  contrary,  see  ante,  §  6134. 

»  Ante,  §  5363.   See  also  ante,  §  6133. 
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to  third  parties  who  deal  with  such  corporations,  and  who 
may  have  no  accurate  knowledge  of  the  extent  of  their  powers 
under  their  charters,  demands  this  adoption  of  this  salutary 
rule."^  Appljdng  this  principle,  it  has  been  repeatedly  held 
that  a  corporation,  after  having  borrowed  money  on  a  mort- 
gage of  its  property,  and  applied  the  money  so  raised  to  its 
corporate  uses,  will  not  be  heard  to  deny  the  authority  of  its 
directors  or  their  agents  to  execute  the  mortgage.''  Accord- 
ingly, it  was  held  no  defense  to  a  bill  to  foreclose  a  mortgage 
of  corporate  property  that  the  persons  who  executed  the 
mortgage  were  not  directors  of  the  company,  nor  authorized 
to  bind  the  company  by  it,  it  being  admitted  that  the  corpora- 
tion got  the  benefit  of  the  money  advanced  to  it.* 

§  6160.  Estoppel  in  Kespect  of  Mortg'age  of  Property 
Acquired  Ultra  Vires.  —  On  stronger  grounds,  where  a  cor- 
poration has  exceeded  its  powers  in  acquiring  property  which 
it  has  afterwards  mortgaged,  it  cannot  defeat  the  title  of  its 
mortgagee  by  setting  up  its  want  of  power  to  acquire  the 
property.  A  corporation  will  not  be  allowed  thus  to  impeach 
its  own  executed  contra,cts,  and  to  take  advantage  of  its  own 
wrong.  Neither  can  its  mortgagee,  who  has  sold  the  property 
under  the  mortgage,  excuse  himself,  on  such  a  ground,  from 
crediting  the  corporation  with  the  proceeds  of  the  sale.* 

§  6161.  Mortgages  to  Secure  Debts  in  Excess  of  Charter 
Limits.  —  It  has  been  held  that  a  mortgage  given  to  secure  an 
indebtedness  created  by  a  corporation  in  excess  of  the  limits 
prescribed  by  its  articles  of  incorporation,  is  not  for  that  reason 
void,  although  the  indebtedness  has  been  created  in  favor  of 

'  West  V.  Madison  County  Agric.  15  111.  336;  Dlmpfel».  Ohio&c.  R.  Co., 

Board,  82  111.  205;  Chicago  Building  9  Bias.  (U.  S.)  127;  Tyrrell  v.  Cairo 

Soc.  V.  Crowell,  65  111.  453;  Bradley  &c.  R.  Co.,  7  Mo.  App.  294;  Langdon 

V.  Ballard,  55  111.   413;  «.  c.  8  Am.  •;;.   Vermont  &c.  R.  Co.,  53  Vt.  228; 

Rep.  656.  Dekay  v.  Voorhls,  36  N.  J.   Eq.  37; 

^  West  V.  Madison  County  Agric.  Ante,  §  5268. 
Board,  82  111.  205;  Aurora  Agric.  Soc.  '  Ottawa  Northern  Plank  Road  Co. 

V.     Paddock,    80    111.    263 ;    Ottawa  v.  Murray,  supra. 
Northern  Plank  Road  Co.  v.  Murray,  *  Parish  v.  Wheeler,  22  N.  Y.  494. 
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a  director,  and  the  mortgage  is  given  to  secure  him  in  prefer- 
ence to  other  creditors/  —  tlie  court  proceeding  upon  the  ground 
that  an  indebtedness  created  in  excess  of  such  a  limit  is  not 
void,  though  the  directors  creating  it  might  be  answerable  to 
the  stockholders  for  negligence  or  breach  of  trust. 

§  6162.  How  far  liCgrislature  may  Validate  Void  Mort- 
grage  or  Conveyance.  —  But,  as  it  is  within  the  competency  of 
the  legislature  to  authorize  a  corporation  to  mortgage  or  other- 
wise convey  its  property  and  franchises,  so  the  legislature  of 
a  State  may,  within  the  limits  hereafter  stated,  by  a  curative 
act,  validate  such  a  conveyance,  by  waiving  any  public  objec- 
tions to  the  same;  that  is  to  say,  "the  legislature  may  waive 
the  public  right  to  object  to  the  acts  of  others,  because  they 
are  opposed  to  the  public  interests,  and  where  an}'^  act  is 
invalid  for  want  of  legislative  assent,  may  waive  the  objection 
and  ratify  such  act  by  a  subsequent  statute."^  But  the  legis- 
lature obviously  cannot,  by  such  a  curative  statute,  change  the 
rights  of  individuals  in  respect  of  such  void  mortgage  or  other 
conveyance,  which  have  already  become  vested;  but  such 
rights  are  to  be  determined  according  to  the  laws  in  force 
when  they  accrued.'  It  cannot  revive  a  void  mortgage,  so  as 
to  give  it  precedence  over  a  subsequent  lien,  which  is  by  its 
terms  made  subject  thereto  or  in  respect  of  which  the  subse- 
quent lienor  is  entitled  to  stand  in  the  position  of  an  innocent 
purchaser.*  Nor  can  it  confirm  a  fraudulent  foreclosure  sale 
of  the  mortgaged  property  of  a  corporation.^  Nor  can  the 
legislatures  in  many  States,  pass  special  acts  of  this  nature, 
because  of  constitutional  inhibitions.* 


1  Garrett  v.  Burlington  Plow  Co.,  v.  Emery,  32  N.  H.  484,  504 ;  Shaw  v. 
70  Iowa,  697 ;  s.  c.  59  Am.  Eep.  461;  Norfolk  &c.  Co.,  5  Gray  (Mass.),  162. 
Warfield  v.  Marshall  County  Canning  *  Richards  v.  Merrimack  &c.  Eail- 
Co.,  72  Iowa,  666;  2  Am.  St.  Bep.  road,  44  N.  H.  127, 137 ;  citing  Rich  ». 
263;  s.  c.  19  Am.  &  Eng.  Corp.  Gas.  Flanders,  39  N.  H.  304. 

194;  34  N.  W.  Rep.  1.  *  Ibid. 

2  Richards  v.  Merrimack  &c.  Rail-  "^  White  Mountains  R.  v.  White 
road,  44  N.  H.  127,  136 ;  citing  Pierce  Mountains  Railroad,  50  N.  H.  50. 

'  Ante,  §§  539,  573,  et  seq. 
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§  6163.  Mortg-ages  under  the  New  Tork  Manufacturing 
Act. — The  statute  of  New  York  governing  manufacturing  corpo- 
rations authorizes  such  corporations,  with  the  assent  of  their  stock- 
holders as  hereafter  stated/  to  "secure  the  payment  of  any  debt 
heretofore  contracted,  or  which  may  be  contracted,  by  it,  in  the 
business  for  which  it  was  incorporated,  by  mortgaging  all  or  any 
part  of  the  real  or  personal  estate  of  such  corporation."^  Under 
the  statute  as  it  stood  after  the  amendment  of  1864,  a  mortgage  of 
the  real  estate  of  such  a  company  could  be  made  only  to  secure  the 
payment  of  debts,  and  could  not  be  made  to  raise  money  to  carry  on 
the  operations  of  the  company;  but  nevertheless  a  mortgage  ex- 
ecuted to  secure  bonds  issued  to  pay  debts,  and  also  to  raise  money 
to  carry  on  the  business  of  the  company,  was  not  void  in  toio,  bat 
was  valid  in  so  far  as  the  bonds  were  issued  to  pay  debts. ^  This 
statute,  of  course,  carries  with  it  the  negative  implication  that  a 
manufacturing  corporation  cannot  give  a  mortgage  for  some  other 
purpose  than  carrying  on  its  business;  and  hence  it  has  been  held 
that  a  mortgage  given  by  a  gaslight  company  for  another  purpose  is 
invalid.*  But  the  statute  conveys  authority  to  such  a  corporation 
to  give  a  mortgage  to  secure  notes  previously  given  for  debts  of  the 
corporation  and  renewed.^  The  statute  does  not  enable  a  gaslight 
corporation  to  mortgage  its  corporate  franchises,  nor  will  the  consent 
of  its  stockholders  to  a  mortgage  of  its  real  and  personal  estate,  as 
required  by  another  portion  of  the  statute,'  be  construed  as  conferring 
such  a  power.'  A  mortgage  given  by  a  manufacturing  company  to  a 
bank,  as  collateral  and  continuing  security  for  all  existing  or  future 
negotiable  securities,  made,  indorsed,  or  accepted  by  the  company 
and  discounted  by  the  mortgagee  bank,  and  for  all  moneys  owing 
by  the  company  to  the  bank,  is  valid,  as  between  the  parties,  to  the 
extent  of  all  obligations  of  the  corporation  to  the  bank,  and  of  all 
renewals  thereof.^    Prior  to  1878,  the  statute  did  not  authorize  cor- 

1  Post,  §  6172.  N.  Y.  165 ;  25  N.  E.  Kep.  303 ;  33  N.  Y. 

'  N.  Y.  Act  1848,  eh.  40,  §  2;  N.  Y.  St.  Eep.  318. 
Act  1864,  eh.  517,  §  2;  N.  Y.  Act  1871,  «  Post,  §  6172. 

cli-  481.  7  Lord  v.  Yonkers  Fuel  Gas  Co.,  99 

'  Carpenter  v.  Black  Hawk  Gold  u.  y.  547. 
Min.  Co.,  65  N.  Y.  43.  e  Martin  v.  Niagara  Falls   Paper 

*  Aster    V.  Westchester    Gaslight  jjan.  Co.,  122  N.  Y.  165;    s.   c.  25 

Co.,  38  Hun  (N.  Y.),  833.  j^_  j;_  ggp_  303.   33  jj_  y.  St.  Eep. 

Martin   v.  Niagara  Falls  Paper  gjg;  affirming  s.  c.  44  Hun  (N.Y.), 

Man.  Co.,  44  Hun  (N.  Y.),  130 ;  «.  c.  8  130    g  N.  Y.  St.  Rep.  265. 


N,  Y.  St.  Rep.  265 ;  s.  c.  affirmed,  122 
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porations  to  mortgage  their  franchises,  and  a  mortgage  was  held 
invalid  in  so  far  as  it  purported  to  convey  the  franchises  of  the  com- 
pany.^ But  in  that  year  the  statute  was  amended  so  as  to  enable 
such  corporation,  for  the  purpose  of  securing  the  payment  of  any 
debt,  to  mortgage  all  or  any  part  of  its  goods  or  chattels,  and  also 
"its  franchises,  privileges,  rights,  and  liberties,""  and  providing  for 
the  written  assent  of  two-thirds  of  the  shareholders,  as  hereafter 
stated.  After  the  passage  of  this  amendment,  a  mortgage  covering 
only  the  real  and  personal  estate  of  the  company,  but  containing  no 
mention  of  it&  franchises,  privileges,  rights,  or  liberties,  was,  of  course, 
held  inoperative  as  to  ite  franchises'  And  it  is  not  essential  to  the 
validity  of  a  mortgage  under  the  statute  that  it  should  have  been 
given  to  secure  an  antecedent  debt,  but  it  may  be  given  to  secure  a 
debt  contracted  simultaneously  with  the  execution  of  the  mortgage,  if 
the  debt  is  legitimate  and  incurred  in  the  business  of  the  company;  * 
but  the  fact  that  the  mortgage  was  given  to  secure  notes  represent- 
ing an  antecedent  indebtedness,  which  notes  were  executed  after  the 
execution  of  the  mortgage,  was  deemed  of  no  consequence;  since 
the  indebtedness,  though  in  another  form,  existed  at  the  time  of  its 
execution,  or  was  created  simultaneously  therewith.^ 

§  6164.  Fraudulent  Mortg-ages.  —  The  impeachment  of  cor- 
porate mortgages,  by  general  creditors,  on  the  ground  of  fraud, 
is  a  subject  which  belongs  to  the  general  doctrines  of  the 
law  relating  to  fraudulent  conveyances,  and  not  specially  to 
the  power  of  corporations.  We  shall  therefore  consider  it 
but  briefly,  and  recur  to  it  again  when  dealing  with  insolvent 
corporations.^  It  is  elsewhere  seen  that  the  question  whether 
mortgages  can  be  given  by  corporations  to  particular  credit- 
ors, to  secure  bona  fide  debts  due  by  the  corporation  to  them, 
in  preference  to  other  creditors,  is  one  which  presents  a  con- 
flict of  judicial  opinion.'  Where  a  railroad  company  contract- 
ed with  certain  parties,  who  were  associated  together  as  a 

»  Carpenter  v.  Black  Hawk  Gold  N.  E.Eep.  c03;  33  N.Y.St.  Eep.  318; 

Min.  Co.,  65  N.  Y.  43.  affirming  s.  c.  44  Hun  (N.  Y.),  130; 

»  Laws  N.  Y.  1878,  ch.  163.  8  N.  Y.  St.  Kep.  265. 

»  Lord  V.  Yonkers  Fuel  Gas  Co.,  99  *  Martin  v.  Niagara  Falls   Papei 

N.  Y.  547.  Man.  Co.,  supra. 

*  Ibid.;  Martin  v.  Niagara    Falls  «  Post,  i  6526. 

Paper  Man.  Co.,  122  N.  Y.  165 ;  a.  c.  25  '  Post,  §  6492. 
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constriction  company,  for  the  construction  of  a  portion  of  its 
road,  and  agreed  to  make  payment  in  its  mortgage  bonds, 
and  two  of  its  directors  were  beneficial  parties  in  the  contract, 
and,  as  a  part  of  the  transaction,  the  other  contracting  parties 
agreed  to  assume  subscriptions  by  all  individual  directors  of 
the  railway  company  to  its  capital  stock,  which  was  worth- 
less, and  to  relieve  them  from  all  liability  under  it — it  was  held 
that  the  contract  was  immoral  and  corrupt,  and  such  as  could 
not  been  forced  in  equity;  and  that  the  mortgage  bonds  is- 
sued under  it  to  the  construction  company  were  voidable  at 
election  of  the  parties  affected  by  the  fraud,  save  in  the  hands 
of  bona  fide  purchasers  for  value,  and  that  they  were  conse- 
quently void  in  the  hands  of  those  who  took  them  under  cir- 
cumstances which  ought  to  have  put  them  on  inquiry  as  to 
their  validity.^  The  stockholders  of  the  corporation,  not  con- 
cerned in  such  a  contract,  may  therefore  denounce  and  repu- 
diate it.^  But,  notwithstanding  the  fact  that  such  a  contract 
may  be  avoided  by  the  corporation,  or  by  its  shareholders 
where  the  corporation  fails  or  refuses  to  sue,  under  principles 
already  stated,^  equity  will  not,  for  that  reason,  deprive  those 
who  have  advanced  money  to,  or  conferred  benefits  upon,  the 
corporation  under  it,  of  their  right  to  equitable  compensatio7i. 
For  instance,  in  the  case  above  stated,  the  holders  of  the  bonds 
will  be  allowed,  in  a  suit  to  foreclose  the  mortgage,  to  take  a 
decree  for  the  payment  of  the  sums  actually  expended  for 
construction  under  the  contract,  and  remaining  unpaid,  which 
were  payable  and  paid  in  bonds  thus  declared  void.*     It  has 

'  Thomas  ».  Brownville  &c.  E,  Co.,  Co.,  103  U.  S.  651;  affirming  s.  c.  4 

109  U.  S.  522.  Dill.  (U.  S.)  339.    Action  by  a  single 

2  Warden    v.    Railroad    Co.,     103  stockholder  to  remedy  the  breach  of 

T7.  S.  661 ;  affirming  s.  c.  4  Dill.  (U.  S.)  trust  of  the  president  and  general  man- 

339.  ager  of  a  railway  company  in  appro- 

*  Anie,  §  4479,  et  seq.  priating  its  bonds  to  the  payment  of 

*  Thomas  v.  Brownville  &c.  E.  Co.,  the  debts  of  other  corporations :  Chi- 
109  U.  S.  522.  That  directors  who  cago  v.  Cameron,  120  111.  447.  Action 
make  a  contract  with  themselves  will  not  by  bondholders  against  corporation, 
be  allowed  to  recover  on  the  contract,  grounded  on  fraud  and  deceit  in  issu- 
but  will  be  allowed  in  equity  a  guan-  ing  the  bonds :  Raymond  v.  Spring 
turn  meruit,  see  Gardner  v.  Butler,  30  Grove  &c.  R.  Co.,  21  Week,  L.  Bui. 
N.J.  Eq.  702;  Wardell  v.  Railroad  (Ohio)  103. 
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been  held  that  where  a  railroad  company,  which  owns  a  ma- 
jority of  the  stock  of  another  such  company,  procures  the 
latter  to  issue  bonds  to  it,  furnishing  a  sufficient  consideration 
therefor,  and  using  no  improper  means  to  procure  the  issue, 
it  is  immaterial  to  the  validity  of  the  transaction  that  the 
former  procured  and  used  such  bonds  as  security  to  float  a 
loan  made  for  its  own  exclusive  benefit.^  Nor  will  the  fact 
that  the  directors  of  a  railroad  company  violated  its  charter, 
by  issuing  mortgage  bonds  in  an  amount  greater  than  twice 
its  paid-up  capital,  entitle  its  general  creditors,  who  become 
such  with  notice  of  the  mortgage,  to  share  in  the  proceeds  of 
the  foreclosure  sale  on  an  equality  with  bona  fide  purchasers 
of  the  bonds.^ 

§  6165.  Wlio  may  Impeach  Void  Corporate  Mortgages.  — 

Subsequent  creditors  cannot  impeach  an  executed  contract  of  a 
corporation,  where  their  dealings  with  it,  of  which  they  claim 
the  benefit,  occurred  after  the  contract  became  executed.^  But 
it  has  been  held  that  where  bonds,  and  a  mortgage  to  secure 
the  same,  have  been  issued  by  a  corporation  without  authority 
of  law,  such  bonds  and  mortgage  may  be  attacked  collaterally 
by  a  subsequent  mortgagee  without  notice,  whose  mortgage  has 
not  been  taken  subject  to  the  existence  of  the  prior  lien.  In 
such  a  case,  it  is  not  a  good  argument  that  the  corporation 
would  be  estopped  to  impeach  the  bonds  and  mortgage,  and 

*  Gloninger  v.  Pittsburgh  &c.  R.  paid,  will  not  enable  the  person  so 

Co.,  139  Pa.  St.  13;  «.  c.  21  Atl.  Bep.  advancing  the  money  to  share  in  the 

211.  proceeds  of  the  mortgaged  property 

'  Fidelity  Ins.    &c.    Co.    ■;;.  West  equally  with  the  bondholders,  —  was 

Pennsylvania  &c.  R.  Co.,  138  Pa.  St.  decided  in  the  same  case.    Validity 

494;  s.  c.  21  Am.  St.  Rep.  911;  21  Atl.  of  a  corporate  mortgage  determined 

Bep.    21.    That    an  agreement,  un-  on  the  evidence  in  favor  of  the  mort- 

known  to  the  bondholders,  between  a  gagees,  the  same  being  assailed  on 

railroad  company,  which  has  defraud-  the  ground  of  fraud :  Porter  v.  Pitts- 

ed  its  bondholders  by  selling  them  burgh  Bessemer  Steel  Co.,  120  U.  S. 

bonds  issued  without  lawful  authority,  649;  s.  c.  on  rehearing,  122  U.  S.  267. 

and  a  third  party,    that  the  latter  '  Graham    v.    Railroad    Co.,    102 

would  advance  money  to  pay  coupons  U.  S.  148 ;  Porter  v.  Pittsburg  Besse- 

under  the  bonds  at   maturity,   and  mer  Steel  Co.,  120  U.  S.  649,  673. 
that  they  should  be  considered  as  un- 
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that  a  subsequent  mortgagee  could  not  have  any  higher  or 
better  title  than  its  mortgagor  could  confer.^  But  it  is  held 
that  the  second  mortgagee  cannot,  in  such  a  case,  maintain  a 
bill  in  equity  to  impeach  the  validity  of  a  prior  mortgage,  for 
the  reason  that,  being  void  and  subject  to  collateral  attack  as 
such,  by  any  party  whose  rights  are  thereby  injuriously 
affected,  —  the  holders  of  the  mortgage  having  no  title  which 
they  can  maintain  against  the  subsequent  mortgagee,  and  the 
latter  has  a  plain,  complete,  and  adequate  remedy  at  law,  for 
any  interference  with  the  mortgaged  property.^  Where  a 
mortgage  is  voidable,  by  reason  of  the  failure  to  comply  with  a 
statutory  formality  in  its  authorization  or  execution,  then, 
upon  the  question  of  the  right  to  impeach  it,  it  will  be  neces- 
sary to  consider  for  whose  benefit  the  statutory  formalities  were 
prescribed.  Where,  for  instance,  the  meeting  of  the  stock- 
holders called  to  authorize  the  giving  of  the  mortgage  was  not 
notified  in  compliance  with  the  statute,  it  was  held  that  the 
mortgage  could  not,  for  that  reason,  be  impeached  by  subse- 
quent lien  creditors,  because  the  statutory  provision  was  given 
for  the  protection  of  the  stockholders, — and  more  especially, 
where  the  corporation  and  stockholders  had  become  estopped 
from  impeaching  it,  by  the  fact  of  the  corporation  having 
received  and  retained  the  benefits  accruing  under  it.*  So, 
where  bonds  of  a  corporation  were  pledged  as  collateral  security 
for  corporate  notes,  instead  of  being  sold  for  cash,  it  was  held 
that  the  objection  that  this  disposition  was  unlawful,  while 
open  to  the  corporation  or  its  stockholders,  was  not  open  to 
one  who  held  the  property  of  the  corporation  under  a  volun- 
tary conveyance,  or  by  a  purchaser  of  an  equity  of  redemption  in 
the  property  of  the  corporation  at  an  execution  sale.*  When 
a  mortgage,  informally  executed,  has  become  good,  as  to  the 

1  Oom.t).  Smith,  10  Allen  (Mass.),  of  the  bonds  in  question,  either  di- 

448,  4o9;  s.  c.  87  Am.  Dec.  672.    It  is  rectly  or  by  implication." 

to  be  observed  that,  in  this  case,  the  '  Ibid. 

court  expressly ' '  find  no  evidence  that  •  Campbell  v.  Argenta  &c.  Min.  Co., 

the  Commonwealth  (the  second  mort-  51  Fed.  Rep.  1. 

gagee)    has  ever    known  and    sane-  *  Beecher  v.  Marquette  &c.  BoUing 

tioned  the  irregular  and  illegal  issue  Mill  Co.,  45  Mich,  103. 
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corporation  making  it,  by  ratification,  a  creditor  of  the  corpora- 
tion, who  became  such  after  the  lapse  of  a  sufficient  time 
from  which  to  assume  a  ratification,  cannot  impeach  it.  He 
can  have  no  higher  right  in  this  regard  than  the  corporation 
through  which  he  claims.  Accordingly,  where  a  mortgage  of 
corporate  property  was  made  by  a  majority  of  the  directors 
who  had  met  for  that  purpose  on  an  illegal  day,  and  without 
notice  of  any  kind  to  those  directors  who  did  not  attend,  it 
was  held  that  a  creditor  who  became  such  after  the  lapse  of 
eight  months,  during  which  time  the  corporation  did  nothing 
to  repudiate  the  mortgage,  though  the  absent  members  had 
notice  of  its  existence  from  the  minutes,  could  not  claim  pay- 
ment of  his  debt  out  of  the  proceeds  of  a  sale  of  the  corporate 
property.''  So,  where  certain  members  of  a  corporation  mort- 
gaged their  interest  in  the  corporation  for  money  which  was 
applied  to  corporate  purposes,  and  the  corporation  afterwards 
issued  a  formal  mortgage  of  the  corporate  property  in  lieu  of 
the  same,  this  latter  was  held  a  good  mortgage  as  against 
general  creditors.^ 

1  Gordon  v.  Preston,  1  "Watts  (Pa.),  385 ;  s.  c.  26  Am.  Dec.  75. 

*  Head  v.  Horn,  18  Cal.  211. 
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CHAPTEE    CXXXIII. 

POWER  OF    DIEEOTORS    AND    OFFICERS    TO     EXECUTE     SUCH 

MORTGAGES. 

Section  Section 

6171.  Qualification  of  the  trustees  in     6176.  Must  take  place  at  a  meeting 

tlie  mortgage.  duly  assembled. 

6172.  Assent    of    stockholders    of    a     6177.  Construction  of  resolutions  of 

given  value.  directors  and  other  authoriz- 

6173.  Further  as  to  the  consent  of  the  ing  instruments. 

stockholders.  6178.  Mortgages  made  by  promoters 

6174.  Further  of  the  same  subject.  prior  to  organization. 

6175.  Authorization    by    the    direct-      6179.  Power  of  agent  to  mortgage  and 

ors.  pledge  corporate  property. 

§  6171.  Qualification  of  the  Trustees  In  the  Mortg-ag-e.  — 

Where  it  was  provided  in  a  mortgage  executed  by  a  railroad 
company  that,  in  case  of  any  vacancy  in  the  board  of  trustees 
to  whom  the  mortgage  had  been  executed,  the  remaining 
trustees  or  trustee  should  supply  the  vacancy  by  appointment 
from  the  bondholders,  it  was  held  to  be  xio  objection  to  the 
qualification  of  a  trustee,  that  he  took  an  assignment  of  a  single 
bond  of  the  corporation  for  the  purpose  of  qualifying  himself 
for  the  execution  of  the  trust,  in  the  absence  of  fraud.'  It 
was  further  held,  under  the  same  mortgage,  that  where  a  trus- 
tee was  qualified  for  the  execution  of  the  trust  at  the  time 
when  he  assumed  the  same,  his  subsequent  disqualification 
would  not  invalidate  the  mortgage;  since  it  is  a  rule  in  equity 
that  a  party  who  holds  in  his  hands  trust  property  knowingly, 
even  by  wrong,  will  be  charged  with  the  due  execution  of  the 
trust.^ 

§  6173.  Assent  of  Stockholders  of  a  Given  Value.  —  Stat- 
utes exist  in  several  of  the  States  restraining  the  power  of  various 
corporations  to  mortgage  their  property  to  cases  where  stockholders 

>  Richards  v.  Merrimack  &c.  Railroad,  44  N.  H.  127, 138.  » Ibid.  139. 
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of  a  given  value  consent  thereto;  and  these  statutes  have  given  rise 
to  a  variety  of  decisions,  which  will  be  briefly  noticed.  The  second 
section  of  the  New  York  statute  relating  to  corporations  formed  for 
manufacturing,  mining,  mechanical,  or  chemical  purposes,  provided 
that  any  company  formed  under  that  act  should  be  capable  in  law 
of  purchasing,  holding,  or  conveying  any  real  or  personal  estate 
which  might  be  necessary  to  enable  it  to  carry  on  its  business,  but 
should  not  mortgage  the  same  or  give  a  lease  thereon.'  The  latter 
clause  was  subsequently  modified  by  an  act  which  provided  that 
such  companies  "  may  secure  the  payment  of  any  debt  heretofore 
contracted,  or  which  may  be  contracted  by  it  in  the  business  for 
which  it  was  incorporated,  by  mortgaging  all  or  any  part  of  the 
real  estate,  —  provided  that  the  written  consent  of  the  stockholders, 
owning  at  least  two-thirds  of  the  capital  stock  of  such  corporation, 
shall  be  first  filed  in  the  oflBce  of  the  clerk  of  the  county  where  the 
mortgaged  property  is  situated."  "  The  statute  was  again  amended 
in  1871  ^  so  that,  as  it  now  stands,  it  reads  as  follows:  "  Any  corpo- 
ration formed  under  the  said  act  .  .  .  may  secure  the  payment 
of  any  debt  heretofore  contracted,  or  which  may  be  contracted,  by  it 
in  the  business  for  which  it  was  incorporated,  by  mortgaging  all  or 
any  part  of  the  real  or  personal  estate  of  such  corporation;  and  any 
mortgage  so  made  shall  be  as  valid,  to  all  intents  and  purposes,  as  if 
executed  by  an  individual  owning  such  real  or  personal  estate,  pro- 
viding that  the  written  assent  of  the  stockholders,  owning  at  least 
two-thirds  of  the  capital  stock  of  such  corporation,  shall  first  be 
filed  in  the  ofifice  of  the  clerk  of  the  county  where  the  mortgaged 
property  is  situated."  This  statute  has  no  application  to  the  case 
where  the  corporation  buys  land  and  executes  a  mortgage  to  secure 
future  advances  for  improvements  made  thereon,  and  the  deeds  and 
mortgages  are  executed  and  delivered  contemporaneously.*  The 
statute  is  sufi&ciently  complied  with  if  the  assent  of  the  stockholders 
is  given  contemporaneously  with  the  execution  of  the  mortgage,*  at 
least  where  the  question  arises  as  between  the  parties  to  the  mort- 
gage and  their  privies,  e.  g.,  between  an  assignee  of  the  mortgage 

1  N.   Y.  Laws  1848,  oh.   40,   §  2.  Supp.  546.    Similarly,  see  McMurray 

Compare  ante,  §  6163.  v.  St.  Louis  &c.  Co.,  33  Mo.  377. 

'  N.  Y.  Laws  1864,  ch.  517,  §  2.  "  Welch  v.  Importers'  Nat.  Bank, 

»  N.  Y.  Laws  1871,  ch.  481.  122  N.  Y.  177 ;  «.  c.  25  N.  E.  Rep.  269 ; 

■*  McComb  V.  Barcelona  Apartment  33  N.  Y.  St.  Eep.  452 ;   Everson  v. 

Asso.,  134  N.  Y.  598;  «.  e.  31  N.  E.  Eddy,  36  N.  Y.  St.  Rep.  763;  s.  c.  12 

Rep.  613;  affirming  «.  c.  10  N.  Y.  N.  Y.  Supp.  872. 
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and  a  receiver  of  the  corporation.'  Such  assent,  even  if  given  after 
the  execution  of  the  mortgage,  will  validate  the  mortgage,  if  there  are 
no  intervening  rights,  even  though  the  assent  is  not  filed  in  the  office 
of  the  clerk  of  the  county  where  the  mortgaged  property  is  situ- 
ated;' and,  as  elsewhere  seen,'  the  want  of  such  assent  may  be 
cured  by  a  subsequent  ratification.  If  more  than  two-thirds  of  the 
capital  stock  is  owned  by  one  person,  of  course  he  is  competent  to 
give  the  statutory  consent;*  and  so  the  fact  that  there  are  but  two 
shareholders  assenting  to  the  mortgage,  makes  no  difference,  pro- 
vided they  own  the  requisite  amount  of  shares.* 

§  6173.  Further  as  to  the  Consent  of  the  Stockholders. — 

The  fact  that  a  portion  of  the  shares  represented  in  the  assent 
have  noi  6een  paid /or  in  full  has  been  held  immaterial.*  If 
the  corporation  is  itself  the  owner  of  a  portion  of  its  stock,  — 
assuming  that  there  can  be  such  a  solecism  as  a  corporation 
owning  its  own  shares,'  —  it  cannot  give  the  assent  required 
by  the  statute;  nor  can  the  assenting  shareholders  be  deemed 
to  represent  a  proportionate  amount  of  the  stock  owned  by 
the  corporation.'  If  the  corporation  has  made  an  assignment, 
absolute  on  its  face,  of  certificates  of  stock  owned  by  it,  as  col- 
lateral security  for  a  debt,  the  shares  thus  transferred  cannot 
be  deducted  from  the  whole  number,  in  estimating  whether 
the  required  consent  has  been  given;  but  it  seems  that  the 
assignee  of  the  shares  stands  in  the  position  of  a  shareholder, 
and  has  a  right  to  a  i;o!!e  upon  the  question  of  giving  the  raort- 

1  Welch  V.  Importers'  Nat.  Bank,  i.  c.  25  N.  E.  Eep.  303;  33  N,  Y.  St. 

122  N.  Y.  177;   s.  c.  25   N.  E.  Eep.  Rep.  318;    affirming  s.   c.  44  N.  Y., 

269;    38  N.  Y.    St.   Rep.  452.     The  130;  8  N,  Y.  St.  Rep.  265.     See  also 

provision    that    the    written    assent  Lords;.  Yonkers  Fuel  Gas  Co.,  99  N.Y. 

"shall  first  he  filed"  is  said  to  have  555. 
merely  the  effect  of  preventing   the  '  Post,  §  5314. 

mortgage  from  taking  effect  as  a  valid  *  Martin  v.  Niagara  Falls    Paper 

instrument  until  the  assent  is  filed:  Man.  Co.,  swpra. 
.  Greenpoint  Sugar  Co.  v.   Kings  Co.  '  Welch  v.  Importers'  Nat.  Bank, 

Man.  Co.,  7  Hun  (N.  Y.),   44;  s.  c.  supra. 

affirmed  sub  nam.  Greenpoint  Sugar  °  Lyceum  v.  Ellis,  30  N.  Y.  St.  Rep. 

Co.  V.  Whitin,  69  N.  Y.  328.  242;  s.  c.  8  N.  Y.  Supp.  867. 

'  Rochester  Sav.  Bank  v.  Averell,  '  As  to  which,   see   ante,   §  2054, 

96  N.  Y.  467 ;  Martin  v.  Niagara  Falls  et  seq. 

Paper  Man.  Co.,  122  N.  Y.  165,  170;  »  Vail  v.  Hamilton,  85  N.  Y.  453. 
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gage.*  A  receiver  of  a  corporation,  after  it  passes  into  insol- 
vency, has  a  standing  in  court  to  maintain  an  action  to  set 
aside  a  mortgage  executed  by  it  without  the  requisite  consent 
of  its  stockholders,  because  he  does  not  stand  merely  in  the 
shoes  of  the  corporation,  but  is  also  a  representative  of  its 
general  creditors.^  The  fact  that  the  consent  was  given  by 
stockholders  owning  the  debt  intended  to  be  secured  by  the 
mortgage,  does  not  invalidate  the  mortgage;  because  a  cor- 
poration, unless  prohibited,  may  become  indebted  to  its  own 
stockholders,  and  may  give  them  security  for  the  debt,' — 
though  such  a  circumstance  will  subject  the  transaction  to 
judicial  scrutiny.  In  such  a  case,  the  mortgage  will  pass  ju- 
dicial scrutiny  if  the  indebtedness  proves  to  be  genuine,  and 
if  the  stockholders  voting  the  execution  of  the  mortgage  are 
not  individually  benefited,  for  the  reason  that  it  does  not  in- 
crease the  liability  of  the  company  to  them;*  and  the  same  is 
true  where  a  mortgage  is  made  to  a  trustee  of  a  corporation.' 
In  determining  tlie  question  whether  the  assent  of  two-thirds 
of  the  capital  stock  has  been  given,  the  statute  is  con- 
strued to  mean  two-thirds  of  the  stock  actually  issued  or  ac- 
tually subscribed  for,  and  not  two-thirds  of  the  nominal  amount 
to  which  the  capital  of  the  company  is  limited  in  the  certifi- 
cate of  incorporation.  In  other  words,  it  refers  to  its  actual 
subscribed  capital,  and  not  to  its  potential  capital.^  The  in- 
strument expressing  the  consent  of  the  shareholders  will  be 
sufficient  if  it  contains  reasonable  evidence  of  the  consent  of 
two-thirds  of  their  number,  and  sufficiently  identifies  the  mort- 
gage to  the  making  of  which  the  assent  is  intended  to  be 
given;  and  the  fact  that  the  amount  of  indebtedness  intended 
to  be  secured  is  not  expressed  in  the  assent  has  been  held  not 
to  vitiate  it.'      Persons  who  have  subscribed  for  shares  and 

'  Vail  V.  Hamilton,  85  N.  Y.  453.  >  "Welch    v.    Importers'    &c.   Nat. 

'  Ibid.    As  to    whom  such  a  re-  Bank,  122  N.  Y.  177 ;  a.  c.  25  N.  E. 

ceiver  represents,  see  post,  §  6939,  et  Eep.  269 ;  33  N.  Y.  St.  Eep.  452. 
seq.  '  Greenpoint  Sugar  Co.  v.  Kings 

*  Ante,  §  1076.  Co.  Man.  Co.,  7  Hun  (N.  Y.),  44;  s.  c. 

•  Eettenhouse  v.  Winch,  11  N.  Y.  affirmed  sub  nom.  Greenpoint  Sugar 
St.  Eep.  122,  and  32  N.  Y,  St.  Eep.  M.  Co.  v.  Whitin,  69  N.  Y.  328. 

506;  8.  c.  affirmed,  133  N.  Y.  678,  mem.  '  Ibid. 
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who  hold  offices  in  the  company,  but  who  have  received  no 
certificates  and  made  no  payment,  as  well  as  persons  who 
have  subscribed  and  made  substantial  payment  for  their 
shares,  either  in  cash  or  in  work,  are  stockholders  for  the  pur- 
pose of  giving  their  assent,  although  no  certificate  of  shares 
has  been  issued  to  them.' 

§  6174.  Further  of  the  Same  Subject.  —  Other  statutes 
have  been  devised  to  prevent  unauthorized  mortgages  being 
laid  upon  the  property  of  corporations  without  the  consent 
of  a  stated  majority  of  their  stockholders,  which  provide  that 
such  consent  must  be  given  at  a  meeting,  duly  notified  for  that 
pui'pose,  in  a  manner  prescribed.  Where  such  a  statute  for- 
bade a  manufacturing  corporation  from  mortgaging  its  prop- 
erty, unless  authorized  thereto  by  a  vote  of  its  stockholders 
holding  three-fifths  of  its  capital  stock,  who  should  be  noti- 
fied of  the  object  of  the  meeting  called  to  obtain  such  vote, 
and  which  provided  that,  without  such  notice,  the  proceed- 
ing should  not  be  valid,  —  it  was  held  that,  where  a  meet- 
ing had  been  called  pursuant  to  a  notice  which  specified  the 
object  of  the  meeting  to  be  to  authorize  the  issue  of  bonds 
to  the  extent  of  $100,000  secured  by  mortgage,  and  the  meet- 
ing actually  authorized  an  issue  to  the  extent  of  $150,000, 
the  proceedings  were  valid,  so  long  as  the  stockholders,  for 
whose  protection  the  statute  was  intended,  raised  no  objec- 
tion.^ Where  the  governing  statute  required  the  assent  of 
the  stockholders  to  be  given  "  at  a  meeting  called  for  the  pur- 
pose," '  a  notice  given  of  a  meeting,  which  stated  the  object 
to  be  "  to  consider  the  question  of  an  issue  of  bonds  of  the  com- 
pany secured  by  a  mortgage  on  its  property,"  was  held  suffi- 
cient, although  the  notice  did  not  especially  indicate  that 
final  action  was  to  be  taken  at  the  meeting.*     Nor  did  the  fact 

*  McComb  V.  Barcelona  Apartment  '  Pub.     Stats.     Mass.,    ch.    106, 

Asso.,  134  N.  Y.  598,  mem.;  s.  c.  31  §  23. 

N.  E.  Kep.  613;  affirming  ».  c.  10  *  Evans  v.  Boston   Heating  Co., 

N.  Y.  Supp.  546.  157  Mass.  37;  s.  c.  31  N.  E.    Eep. 

'  Beecher  v.  Marquette  &c.  Eolling  698. 
Mill  Co.,  45  Mich.  103. 
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that,  after  the  directors  had  been  thus  authorized  to  purchase 
certain  land  in  which  the  corporation  then  had  a  leasehold 
estate,  and  to  mortgage  "any  or  all  of  the  rights,  estate,  prop- 
erty, and  franchises "  of  the  corporation,  the  corporation 
acquired  title  to  the  lands  in  fee-simple,  invalidate  the  author- 
ization.^ In  other  words,  a  vote  by  the  stockholders  author- 
izing the  directors  to  mortgage  "  any  or  all  of  the  rights, 
estates,  property,  and  franchises"  of  the  corporation,  gives 
them  power  to  mortgage  the  land  of  which  the  corporation 
acquires  the  fee  subsequently  to  the  vote.^  Finally,  it  may 
be  stated  that,  assuming  the  assent  of  the  stockholders  to  be 
necessary  in  a  given  case,  if  there  is  no  statute  prescribing  the 
mode  in  which  the  assent  must  be  given,  the  fact  of  its  having 
been  properly  given  may  be  presumed  from  their  failure  to  dis- 
sent after  a  lapse  of  time,  and  from  their  failure  to  raise  any 
objection  to  the  validity  of  the  mortgage,  on  a  bill  to  foreclose 
it.^  Whether  the  meeting  of  stockholders  at  which  the  assent 
is  given  must  be  held  in  the  State  creating  the  corporation  is 
to  be  determined  by  reference  to  discussions  which  have  pre- 
ceded in  this  work.*  On  principle,  the  conclusion  would  be 
that,  as  tlie  object  of  such  a  meeting  is  not  to  make  any  con- 
stituent change  in  the  corporation  —  not  to  do  anything  affect- 
ing its  organization,  but  merely  to  authorize  the  doing  of 
something  arising  in  the  course  of  its  business,  — the  meeting 
may  lawfully  be  held  outside  of  the  State  creating  the  corpora- 
tion, in  the  absence  of  a  governing  statute  otherwise  provid- 
ing.^ Thus,  where  a  corporation  was  organized  in  Kansas  to 
operate  in  Mississippi,  it  was  held,  in  the  absence  of  evidence 
that  such  a  meeting  was  prohibited  by  the  laws  of  Kansas, 
that  a  meeting  of  its  stockholders  held  in  Mississippi,  to  au- 
thorize the  issuing  of  mortgage  bonds,  was  properly  held.* 
And,  assuming  that  such  a  meeting  cannot  lawfully  be  held 
in  a  foreign  jurisdiction,  yet  the  question  is  one  which  goes 

1  Evans  v.  Boston  Heating  Co.,  157  *  Ante,  §  686,  et  seq. 
Mass.  37 ;  s.  c.  31  N.  E.  Rep.  698.                 '  See  ante,  §  694,  et  seg. 

2  Xliid,.  '  Thompson  v.  Natchez  "Water  &c. 
"  Enders  «.  Board  of  Public  Works,      Co.,  68  Miss.  423;  g.  c.  9  South.  Rep. 

1  Gratt.  (Va.)  864 ;  ante,  §  5298,  et  seq.      821. 
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to  the  form,  and  Tnode  of  executing  a  power  possessed  by  the 
corporation,  and  not  to  the  existence  of  the  power  itself;  and 
therefore,  like  any  other  matter  relating  to  the  manner  of 
executing  corporate  powers,  the  informality  may  be  waived, 
and  the  act  ratified  by  the  subsequent  consent  and  acquies- 
cence of  all  the  stockholders.^ 

§  6176.  Authorization  by  the  Directors.  —  The  ministe- 
rial officers  of  a  corporation,  e.  g.,  the  president  and  the  cashier, 
have  presumptively  no  authority  to  take  so  important  a  step 
as  the  execution  of  a  mortgage  of  the  property  of  the  corpo- 
ration; but  an  authorization  from  the  board  of  directors  must 
in  some  form  appear.  Where  the  governing  statute  of  the 
corporation  provides  that  all  the  affairs,  concerns,  and  prop- 
erty of  the  corporation  shall  be  managed  by  a  board  of  direct- 
ors, a  mortgage  of  corporate  realty,  though  formally  executed 
by  the  president  and  cashier  of  the  company,  is  voidable,  if  it 
is  shown  that  these  ofificers  had  no  authority  from  the  board 
of  directors  so  to  execute  it.^  On  principles  elsewhere  con- 
sidered,' an  authorization  by  the  directors  to  the  ministerial 
officers  of  the  corporation,  to  execute  even  so  important  an 
instrument  as  a  mortgage  of  its  properties,  need  not  be  shown 
by  any  formal  resolution  of  their  board;*  but  the  presence  of 
the  corporate  seal  upon  the  instrument,  with  the  signatures 
of  the  proper  officers,  generally  the  president  and  secretaryi 
is  presumptive  evidence  that  the  proper  precedent  authority  had 
been  given."  If  such  officers  execute  the  instrument  with  the 
knowledge  and  concurrence  of  the  directors,  or  with  their 
subsequent  and  long-continued  acquiescence,  it  will  be  regarded 
as  the  act  of  the  corporation,  although  there  was  no  precedent 
authority  by  a  formal  resolution  or  vote."     Moreover,  the  ex- 

'  Stutz  V.  Handley,  41  Fed.  Eep.  *  Sherman  v.  Fitch,  98  Mass.  59; 

531 ;  s.  c.  reversed  on  other  grounds,  doctrine  recognized  in  England  v. 
139  U.  S.  417.  Dearborn,  141  Mass.  590. 

"  Leggett  V.  New  Jersey  &c.  Man.  "  Ante,  5§  4895,  5016,  5105;  South- 

Co.  1  N.  J.  Eq.  541;  s.  c.  23  Am.  Dec.  ern  Cal.  &c.  Asso.  v.  Bustamente,  52 
728.  Cal.  192, 196;  Schallard  v.  Eel  Eiver 

•  Ante,  §  5016.  &o.  Co.,  70  Cal.  144. 

•  Sherman  v.  Fitch,  98  Mass.  59. 
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istence  of  the  resolution  in  ay  be  proved  by  circumstances; 
and  the  fact  that  it  has  not  been  recorded  in  the  proper  cor- 
porate book  will  not  render  the  mortgage  invalid,  provided  it 
has  been  executed  by  its  president  and  secretary  with  the  cor- 
porate seal  attached.^  Still  less  is  it  necessary  that  a  corpo- 
rate vote,  authorizing  the  execution  of  a  mortgage  deed  in  its 
behalf,  should  be  evidenced  by  an  instrument  under  the  seal 
of  the  corporation;  since  it  is  not  like  an  ordinary  power  of 
attorney  to  convey  land.  Nor  is  it  necessary  that  such  a  vote 
should  be  recorded  with  the  deed,  as  in  the  case  of  an  ordinary 
conveyance  under  power  of  attorney,^ 

§  6176.  Must  Take  Place  at  a  Meeting^  Duly  Assem- 
Wed.  —  But,  in  the  absence  of  circumstances  of  assent  and 
acquiescence,  such  as  may,  under  the  doctrine  of  the  preced- 
ing section,  afford  circumstantial  or  presumptive  evidence  of  a 
precedent  authorization,  then,  on  principles  already  discussed,' 
the  directors  can  only  give  a  valid  authorization  of  so  im- 
portant a  measure  as  a  mortgage  of  the  property  of  the  cor- 
poration, when  acting  and  consulting  together  as  a  board, 
duly  assembled;  and  if  the  charter  prescribes  five  members  as 
necessary  to  a  quorum,  a  mortgage  authorized  by  a  resolution 
passed  by  the  board  when  hnt  four  members  are  present,  will 
be  a  nullity.*  On  principles  already  discussed,^  if  the  author- 
ization takes  place  at  other  than  a  stated  meeting  of  the 
board  of  directors,  notice  must  be  given  to  all  the  directors,  and 
all  must  have  a  right  to  appear  and  be  consulted,  in  order  to 
the  validity  of  the  authorization.  The  wisdom  of  this  rule 
will  be  apparent  from  an  observation  of  Mr.  Justice  Brewer, 
in  giving  the  opinion  of  the  Supreme  Court  of  Kansas,  where 
he  points  out  that,  if  any  other  rule  were  allowed  to  prevail, 
it  would  be  possible,  with  a  board  of  twelve  members,  for 
four  directors  to  convene  a  meeting  of  seven,  by  giving  notice 
to  three,  and  withholding  it  from  five  others,  and  thus  to  bind 

>  Schallard  v.  Eel  River  &c.   Co.,  '  Ante,  §  3905,  et  seq. 

70  Cal.  144.  *  Coryell  v.  New  Hope  Co.,  9  N.  J. 

»  Beckwith  v.  "Windsor  Man.  Co.,  Eq.  457. 
14  Conn.  594.  '  Ante,  §  707,  et  seq.;^  3936,  etseg. 
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the  corporation  by  an  act  which  has  been  in  fact  condemned 
by  eight,  that  is  to  say  by  two-thirds  of  the  full  board.*  Nev- 
ertheless, it  must  be  the  law  that  the  absence  of  directors  can- 
not deprive  the  corporation  of  the  power  to  act  and  to  bind 
itself  by  the  acts  of  the  officers  in  actual  charge  of  its  affairs, 
provided  a  quorum  assemble  after  due  notice.^  In  a  recent 
case,  where  a  corporate  mortgage  was  challenged  on  the 
ground  that  its  directors  had  not  been  duly  notified,  it  was 
conceded  by  the  objecting  counsel  "that  a  director  cannot  put 
a  stop  to  corporate  business,  by  simply  leaving  its  jurisdic- 
tion; and  that  if,  after  a  reasonable  search,  the  parties  are 
unable  to  find  him,  the  remaining  directors  may  attend  to  the 
necessary  affairs";  and  this  concession  was  quoted  with  ap- 
proval by  the  court.'  This  indicated  to  the  court  that  an  ex- 
ception to  the  rule  which  requires  a  notice  to  all  the  directors 
might  arise  upon  a  concurrence  of  three  conditions:  1.  The 
impracticability  of  the  notice;  2.  The  existence  of  an  emer- 
gency for  action;  3.  A  reasonable  necessity  for  the  action 
taken.*  When,  therefore,  a  mortgage  of  the  property  of  a 
corporation  had  been  executed  by  a  majority  of  its  directors, 
at  a  meeting  of  which  an  absent  director  had  no  notice,  the 
conclusion  was  that  it  was  not  binding,  in  the  absence  of  a 
showing  that  it  was  impracticable  to  give  notice,  and  that  an 
emergency  existed,  demanding  the  immediate  execution  of 
the  instrument.*  The  kind  of  notice  which  is  to  be  given,  in 
the  absence  of  a  statutory  prescription,  has  been  already 
stated.*  It  must  be  a  personal  notice  to  each  director;  and  a 
written  notice  left  at  the  usual  place  of  residence  of  a  dii-ector, 
during  the  temporary  absence  of  himself  and  family,  has  been 
held  insufficient.' 


'  Paola  &c.  R.   Co.    v.  Anderson  •  Ibid. 

County,  16  Kan.  302,  309 ;  cited  with  »  Ibid. 

approval  in  Bank  of  Little  Eock  v.  •  Ante,  §§  823,  3862.    Compare  ante, 

McCarthy,   55  Ark.  473,  478;  «.c.  29  ^715,  etseq. 
Am.  St.  Eep.  60.  '  Bank  of  Little  Eock  «.  McCarthy, 

'  Sherman  v.  Fitch,  98  Mass.  69.  55  Ark.  473 ;  s.  c.  29  Am.  St.  Eep.  60; 

»  Bank  of  Little  Eock  v.  McCarthy,  18  L.  W.  Eep.  759. 
55  Ark.  473, 478 ; ».  c.  29  Am.  St.  Eep.  60. 
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§  6177.  Construction  of  Resolutions  of  Directors  and 
Other  Authorlzingr  Instruments.  —  Where  a  corporation 
passed  a  vote,  authorizing  and  empowering  its  treasurer  to 
"  make,  sell,  execute,  and  deliver,  in  the  name  of  the  company, 
any  and  all  conveyances  of  land,  by  deed  or  bond  or  otherwise, 
and  all  the  papers  of  the  company  not  otherwise  provided 
for  in  the  by-laws,"  —  it  was  held  that  a  mortgage  made  by 
him,  and  for  eight  years  recognized  by  the  corporation,  was  to 
be  deemed  a  corporate  act.^  Power  conferred  by  the  board  of 
directors  upon  the  president  of  a  turnpike  corporation,  to 
mortgage  its  entire  road,  has,  in  conformity  with  what  has  pre- 
ceded,^ been  held  to  authorize  him  to  mortgage  a  part  of  the 
road.'  A  resolution  by  the  directors  of  a  railroad  company, 
authorizing  an  issue  of  its  bonds  and  also  the  execution  of  a 
deed  of  trust  upon  its  road,  franchises,  and  properties,  without 
prescribing  the  terms  which  the  deed  of  trust  should  contain, 
is  sufficient  authority  for  inserting  in  the  deed  of  trust  a  pro- 
vision for  a  foreclosure  upon  default  in  payment  of  interest  for  a 
period  of  six  months,  —  such  a  stipulation  being  usual  in  such 
instruments.^  A  resolution  authorizing  the  president  and 
secretary  of  a  corporation  to  make  arrangements  to  procure 
funds  to  carry  on  the  work  and  pay  the  indebtedness  of  the 
corporation,  and  a  subsequent  resolution  authorizing  them 
to  execute  mortgages  on  the  property  of  the  corporation,  as 
additional  security  for  its  old  indebtedness,  authorizes  them, 
two  months  after  the  last  resolution,  to  give  a  new  note  for 
the  old  indebtedness,  and  to  execute  a  mortgage  securing  it, 
although  new  property  has  been  acquired  in  the  meantime.^ 
In  England,  where  the  directors  of  companies  do  not  have  an 
ex  officio  power  to  authorize  the  mortgage  of  the  properties  of 
their  companies,  similar  questions  arise  upon  the  construction 
of  powers  to  the  directors  to  make  such  mortgages;  and  in  this 
relation  it  has  been  held  that  an  authority  to  the  directors,  to 

*  Fitch  V.  Lewiston    Steam    Mill  •  Greensburgh  &c.  Co.  v,  McOor- 

Co.,  80  Me.  34;  s.  c.  12  Atl.  Eep.  732;     mick,  45  Ind  239. 
20  Am.  &  Eng.  Corp.  Cas.  509.  *  Savannah    &c.   R.   Co.  v.  Lan- 

»  Ante,  §  5367.  caster,  62  Ala.  555. 

*  Shaver  v.  Hardin,  82  Iowa,  378;  «.  c.  48  N.  W.  Eep.  68. 
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mortgage  all  or  any  part  of  the   company's   "properties  or 
rights,"  empowers  them  to  mortgage  its  uncalled  capital} 

§  6178.  Mortgages  Made  by  Promoters  Prior  to  Org-aniza- 
tion.  —  If  the  promoters  of  a  private  corporation  assume  to  act 
as  directors  before  it  is  regularly  organized,  and  in  that  char- 
acter to  order  the  issuing  of  bonds  to  be  secured  by  a  mort- 
gage, for  the  purpose  of  raising  monej"^  to  prosecute  the  works 
for  which  the  company  was  projected,  the  validity  of  the 
bonds  and  mortgage  will  depend  upon  the  question  whether 
the  compauy,  subsequently  to  its  organization,  ratifies  and 
adopts  the  acts  of  its  promoter.''  If,  after  the  company  has 
become  organized,  the  directors  authorize  a  sale  of  the  bonds 
and  a  delivery  of  the  mortgage,  this  will  be  equivalent  to  an 
original  authority  to  issue  the  bonds  and  to  execute  the  mort- 
gage, and  will  render  the  question  of  the  power  of  the  pro- 
moters to  bind  the  future  corporation,  immaterial.' 

§  6179.  Power  of  Agent  to  Mortgage  and  Pledge  Cor- 
porate Property. —  It  may  be  conceded  that  the  general  agent 
of  a  manufacturing  corporation,  —  in  one  instance,  a  person 
who  held  the  two  oflfices  of  president  and  treasurer,  —  has  no 
power  to  mortgage  all  its  personal  property,  except  its  book 
accounts,  to  secure  the  payment  of  a  pre-existing  debt,  with- 
out a  previous  authority  communicated  in  some  form,  ex- 
pressly or  tacitly.*  But,  on  the  other  hand,  where  such  a 
corporation  loosely  commits  all  its  business  affairs  to  a  super- 
intendent, and  he  executes  a  chattel  mortgage  to  secure  a 
depositor  who  threatens  to  withdraw  his  deposit,  the  mortgage 
will  be  sustained  so  as  to  allow  the  depositor  a  preference  on 
final  distribution  after  insolvency.^    Again,  where  the  consti- 

*  Howard  v.  Patent    Ivory   Man.  ively  organized  corporation,  was  estab- 

Oo.,38Ch.Div.  156;  «.c.57L.  J.  (Oh.)  lished  in  Bergan  v.  Porpoise  Fishing 

878;  58  L.  T.  (n.  s.)  395;   36  Week.  Co.,  42  N.  J.  Eq.  397;  reversing  s.  c. 

Eep.  801 .    As  to  mortgages  of  uncalled  41  N.  J.  Eq.  238.     Similarly,  see  Bur- 

capital,  see  ante,  5  6149.  hop  v.  Milwaukee,  21  "Wis.  257. 

■'  Ante,  §§  480, 490,  5321,  5322.  *  England  v.  Dearborn,  141  Mass. 

'  Wood    V.  Whelen,    93   111.   153.  590.    Compare  anie,  i  4849. 
The  validity  of  bonds  and  a  mortgage  '  Poole  v.  West  Point  Butter  &c. 

securing  the  same,  issued  by  a  defect-  Asso.,  30  Fed.  Rep.  513. 
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tution  of  an  association  for  the  promotion  of  agricultural  fairs, 
provided  for  the  election  of  an  executive  committee,  to  be  com- 
posed of  three  members  of  the  board  of  directors,  who  should 
be  "  competent  to  transact  any  official  business,  unless  other- 
wise instructed,"  and  such  committee  was  especially  instructed 
to  negotiate  a  loan, —  it  was  held  that  they  possessed  the  power 
to  make  a  mortgage  to  secure  the  loan,  not  by  virtue  of  the 
special  instruction,  but  under  a  general  power  in  the  consti- 
tution.^ 

^  Taylor  ».  Agricultural  &c.  Asso.,  mortgage  of  record  without  special  au- 

68  Ala.  229.    That  the  president  of  a  thority  from  the  board,  see  Smith  v. 

corporation  has  no  power  to  release  a  Smith,  117  Mass.  72. 
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§  6182.  Advances  Made  on  Condition  that  Lender  bave 
Control  of  the  Corporation. — An  advance  of  money  made 
to  a  corporation  on  condition  that  the  person  or  corporation 
making  the  advance  be  allowed  to  name  a  majority  of  the 
directors,  and  thus  control  the  corporate  organization,  is  not 
fraudulent  in  law,  and  circumstances  may  exist  where  such  a 
condition  will  be  deemed  no  more  than  a  reasonable  security 
to  the  person  making  the  advance;'  though  if  the  control  of 
the  corporation  is  effected  by  the  corporation  placing  a  major- 


1  Kitchen  v.  St.  Louis  Ac.  R.  Co.,  69  Mo.  224,  242. 
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ity  of  its  unissued  shares  in  the  hands  of  such  lender,  he  will 
not,  in  the  absence  of  circumstances  of  estoppel,  stand  liable 
as  a  stockholder  to  the  other  creditors  of  the  corporation.' 

§  6183.  Batiflcatlon  of  Invalid  Mortgages.  —  An  informal 
corporate  mortgage  may  become  valid  by  ratification,  on 
principles  elsewhere  considered.^  It  seems  that  a  mortgage 
informal  under  a  statute  may  be  ratified  by  the  subsequent 
act  of  the  corporation  in  delivering  the  mortgaged  property  to 
the  trustees  named  in  the  mortgage,  by  a  valid  deed  of  sur- 
render, saving,  of  course,  the  intervening  rights  of  third 
parties.'  Where  defects  exist  in  a  railway  mortgage,  the  same 
is  validated  by  a  subsequent  delivery  of  the  mortgaged  prop- 
erty to  the  trustees  under  the  mortgage,  except  as  to  any 
rights  of  third  persons  which  may  have  supervened.  It  was 
so  held  under  a  statute  provision  reciting  that  "  no  such 
mortgage  shall  be  valid  against  any  person  except  the  mort- 
gagor, his  executors  and  administrators,  unless  possession  is 
delivered  or  the  mortgage  is  sworn  to  and  recorded  in  the 
manner  before  prescribed,"  —  the  objection  to  the  mortgage 
being  the  defective  execution  of  that  part  of  the  statutory 
mandate  which  required  it  to  be  sworn  to  in  a  certain  man- 
ner.'' Recurring  to  the  principle  that  a  ratification  can  only 
be  made  by  the  power  which  might  have  originally  conferred 
the  authority,  or  by  its  successor  in  right,'  it  is  a  reasonable 
conclusion  that  where  the  directors  of  a  corporation  assume 
to  impose  a  mortgage  upon  its  property  without  authority 
from  the  stockholders,  or  where  a  mortgage  is  imposed  upon 
the  property  of  the  corporation  by  its  ministerial  officers  with- 
out a  precedent  resolution  of  the  board  of  directors,  —  the 
mortgage  is  not  ratified  by  the  mere  act  of  the  directors  in 
levying  an  assessment  to  pay  the  debt  thereby  secured;  nor  does 
the  existence  of  a  statute  requiring  the  assent  of  two-thirds  of 
the  stockholders  change  this  conclusion.'    Where  the  restraint 

'  Ante,  §§  3214,  3215. 
»  Ante,  §  5291.  '  Ante,  §  5287. 

'  Richards  v.  Merrimack  &c.  B.,  '  Alta  Silver  Min.  Co.  r.Alta  Placer 

44  N.  H.  127,  138.  Min.  Co.,  78  Cal.  629;  s.c.  21  Pac. 

4  Ibid.  Bep.  373. 
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which  the  directors  or  ministerial  officers  have  overstepped  in 
executing  the  mortgage,  —  whatever  be  its  nature,  statutory 
or  otherwise,  —  is  imposed  for  the  benefit  of  the  stockholders, 
then  it  is  a  reasonable  conclusion  that  they  may  waive  the 
irregularity  and  ratify  the  act;  and  what  will  amount  to  such 
waiver  and  ratification  on  their  part  depends  largely  upon 
principles  already  considered.'  Accordingly,  the  fact  that  a 
mortgage  was  made,  not  on  a  charter  day,  or  a  day  appointed 
by  law,  but  at  a  special  meeting  convened  without  notice, 
verbal  or  written,  to  those  directors  who  did  not  attend, 
did  not  enable  a  subsequent  creditor  to  impugn  the  mort- 
gage and  claim  the  proceeds  of  a  sale  of  the  mortgaged 
property.^ 

§  6184.  Further  of  This  Subject.  —  It  is  upon  this  prin- 
ciple, as  we  have  seen,^  that  the  failure  to  give  notice  of  a  meet- 
ing at  which  an  issue  of  corporate  bonds  and  the  mortgage 
of  the  property  of  the  corporation  to  secure  the  same  are 
authorized,  becomes  immaterial,  when  all  the  persons  having 
any  beneficial  interest  as  stockholders  in  the  property  of  the 
corporation,  ratify  the  act  with  full  knowledge.*  So,  where 
the  power  of  the  directors  to  mortgage  the  corporatie  property 
was  disputed,  it  was  held  that  the  stockholders,  by  approving, 
at  their  annual  meeting,  the  minutes  of  the  board  of  directors, 
which  contained  a  resolution  authorizing  the  borrowing  of 
money  and  the  giving  of  a  mortgage  on  the  corporate  prop- 
erty for  the  same,  had  ratified  the  act  of  the  directors,  and 
had  estopped  themselves  from  disputing  its  validity  when  a 

'  Ante,  §§   5314,  5315,   5316.     Oir-  other  company,  —  the    complainants 

cumstances  under  which  a  railroad  being  precluded  on  the  principle  of 

company  would  not  be  enjoined  from  estoppel  and  ratification,  —  see  Cozart 

the  payment  of  interest  on  the  bonds  v.  Georgia  R,  &c.   Co.,  54  Ga.  379. 

of  another  company  which  it  had  in-  '  Gordon  v.  Preston,  1  Watts  (Pa.), 

dorsed,  and  also  from  purchasing,  or  385,  387 ;  «.  c.  26  Am.  Dec.  75,  opinion 

consummating    a    purchase    already  by  Gibson,  0.  J. 

made,  of  the  road  of  the  latter  com-  '  Ante,  §§  712,  714. 

pany,  which  was  sold  under  a  decree  *  Nelson  v.  Hubbard,  96  Ala.  238; 

obtained  by  the  former,  on  the  ground  g.  c.  11  South.  Eep.  428 ;  12  Bail.  & 

that  such  acts  were  ultra  vires  and  a  Corp.  L.  J.  182 ;  17  L.  E.  A.  375. 
fraud  upon  the  stockholders  of  the 
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bill  was  brought  to  foreclose  the  mortgage.*  So,  it  has  been 
held,  where  a  turnpike  company  had  issued  its  bonds,  secured 
by  a  mortgage  of  its  road,  for  money  borrowed  to  extend  and 
complete  its  road, — that  stockholders  who  had  acquiesced 
therein  until  the  money  was  expended,  could  not  be  heard  to 
complain  for  the  first  time,  in  a  suit  to  foreclose  the  mortgage, 
that  the  bonds  were  unauthorized  and  ultra  vires}  As  already 
noticed,  the  doctrine  of  estoppel,  so  far  as  applied  against 
stockholders,  and  the  doctrine  of  ratification  by  stockholders 
of  irregular  corporate  action,  are  connected  with  the  equi- 
table doctrine  of  laches,  where  the  stockholders  themselves 
seek  the  aid  of  courts  of  equity  to  undo  a  wrong  after  having 
delayed  for  a  considerable  length  of  time.*  Circumstances 
may  exist  where  even  a  long  delay  will  not  estop  them,  or 
create  the  conclusion  of  a  ratification  by  them  of  the  irregular 
action  which  they  seek  to  set  aside,  or  preclude  them  from  the 
aid  of  a  court  of  equity  on  the  ground  of  laches.  In  every 
such  case,  as  has  often  been  observed,  the  decision  must  be 
rendered  according  to  the  peculiar  facts  before  the  court;  and 
one  case  has  been  met  with  where  bonds  of  a  railroad  com- 
pany had  been  wrongfully  issued,  but  no  attempt  had  been 
made  for  a  period  of  over  eleven  years  to  enforce  their  pay- 
ment, and  it  was  held  that  the  delay  by  the  stockholders  to 
bring  an  action  in  equity  for  their  cancellation,  and  for  the 
cancellation  of  the  deed  of  trust  securing  their  payment,  was 
not  such  laches  as  barred  their  right  to  relief.* 

§  61S5.  Katification  in  Part.  —  The  rule  that  a  principal 
by  ratifying  a  part  of  an  unauthorized  transaction  of  his  agent, 
thereby  ratifies  the  whole,  is  of  application  to  the  unauthor- 
ized mortgage  of  corporate  property.^    Thus,  a  board  of  trustees 

•  Aurora  Agric.  Soc.  v.  Paddock,  for  the  judicial  confirmation  of  the 
80  m.  263.  validity  of  bonds  of  irrigating  districts, 

'  Browning  v.  MuUins  (Ky.),  13  S.  under  Cal.  Stat.  1889,  p.  212:  Modesto 

"W.  Eep.  427.  Irrig.  Dist,  v.  Tregea,   88  Cal.   334; 

•  Ante,  §  4494,  e.t  seg.  ».  c.  26  Pac.  Rep.  237. 

•  Chicago  V.  Cameron,  120  HI.  447;  '  AnU,  §  5303. 
t.  c.  11  N.  E.  Rep.  89.    Proceedings 
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lof  a  college  sent  their  president  out  clothed  with  power  to 
borrow  money  on  their  credit.  He  did  so;  executed  a  prom- 
issory note  in  the  name  of  the  board  of  trustees  as  evidence 
i©f  it;  ;and  to  secure  payment  of  it  according  to  its  terms,  he 
executed  a  mortgage  upon  property  belonging  to  the  corpora- 
tion. Afterwards  the  corporation,  with  full  knowledge  of  the 
facts,  ratified  the  cireation  of  the  debt  and  the  giving  of  the 
note.  It  was  held  that,  by  these  acts,  without  more,  the  cor- 
jioration  had  so  far  as  they  had  power  confirmed  the  entire 
transaction  including  the  making  of  tlie  mortgage.^ 

§  6186.  "Whether  Executed  in  Conformity  with  the  Gen- 
eral Law  Relating  to  Chattel  Mortgag-es.  —  There  is  an 
unfortunate  difference  of  judicial  opinion  upon  the  very 
important  question  whether,  in  the  case  of  a  railway  mort- 
gage which  includes  rolling  stock  and  other  personal  property, 
it  is  necessary,  in  order  to  make  the  mortgage  good,  as  against 
other  creditors,,  in  respect  of  the  personal  property,  that  it  be 
executed,  sworn  to,  filed,  and  recorded,  in  accordance  with 
the  provisions  of  the  general  statute  of  the  State  relating  to 
chattel  mortgages.  Some  of  the  State  courts  have  held  that 
it  must  be  so  executed.^  The  Supreme  Court  of  the  United 
States  have  held  the  contrary,  on  the  ground  that  the  direc- 
tions of  such  a  statute  are  wholly  inapplicable  to  a  railroad 
company  whose  line  might  pass  through  several  of  the  dis- 
tricts in  which  chattel  mortgages  would  be  required  to  be 
filed  under  the  statute,  and  would  extend  through  several 
counties,  and  for  other  reasons  stated  in  the  opinion  of  the 
court.^  The  view  of  the  State  courts  previously  cited  was 
taken  by  Mr.  District  Judge  Ross,  in  a  Federal  case,  with 
reference  to  the  statute  of  California;  ^  but  his  decision  has 


'  Krider   v.  Western   College,  31  E.  Co.,  SWash.  570;  «.<;.  36Pac.  Eep. 

Iowa,  547.  460. 

'  Hoyle  V.  Plattsburgh.  &c.  R.  Co.,  '  Hammock  v.  Loan  &c.  Co.,  105 

54  N-  Y.  314;  s.  c.  13  Am.  Eep.  595;  TJ.  S.  77. 

reaffirmed  in  Vilas  v.  Page,  106  N.  Y.  *  Union  Loan  &a.  Co.  v.  Southern 

439,  459 ;  Eadebaugh  v.  Tacoma  &c.  Oal.  Motor  Eoad  Co.,  51  Fed.  Eep.  840. 
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been  reversed  by  the  Federal  Circuit  Court  of  Appeals.^  The 
question  in  this  last  case  was  whether  the  affidavit  of  good  faith 
required  by  the  local  statute  must  accompany  a  railway  mort- 
gage which  includes  personal  property,  in  order  to  make  it 
good  as  against  other  creditors.  It  seems  to  have  been  assumed 
by  the  Supreme  Court  of  New  Hampshire  that  such  an  oath, 
required  by  the  general  statute  relating  to  chattel  mortgages, 
must  be  made  in  the  case  of  a  railroad  mortgage  covering 
personal  property;  for  the  court  held  that  such  a  mortgage  is 
not  invalid  because  the  directors,  in  making  the  prescribed 
oath,  do  not  in  terms  profess  to  make  it  on  behalf  of  the  cor- 
poration, but  that  it  is  none  the  less  the  oath  of  the  mortgagee 
within  the  intendment  of  the  statute.* 

§  6187.  Trustee  not  Chargeable    as    Garnishee    or  tinder 
"Trustee  Process"  in   Behalf  of  General   Creditors.  —  The 

trustee  in  a  mortgage  holds  the  funds  in  his  hands  chargeable 
with  the  execution  of  the  trust  according  to  its  terms;  he  is 
bound  to  account  for  them  to  those  who  are  equitably  entitled 
to  them  under  the  instrument  creating  the  trust.-  He  cannot, 
consequently,  be  charged  under  "  trustee  process,"  in  favor  of 
third  persons  who  are  creditors,  by  persons  supposed  to  have 
the  legal  interest,  if  his  title  as  trustee  fails.' 

§  6188.  Right  of   the  Mortgagees    to  Net    Earnings.  —  A 

mortgagee  of  corporate  property  can  demand  the  rents  and 
profits  of  the  mortgaged  property  only  in  virtue  of  an  express  con- 
tract, and  this  he  must  do  in  the  manner  provided  by  such 
contract.     If  he  has  no  specific  pledge  of  them,  he  cannot 

1  64  Fed.  Eep.  450.  servations   of   Bell,    0.  J.,  and  the 
'  Richards  v.  Merrimack  &c.  E,,  numerous  authorities  examined  and 
44  N.  H.  127,  138;  citing  and  follow-  cited  by  him.    The  court  cite  De  Bar- 
ing Flint  V.  Clinton  &c.  Co.,  12  N.  H.  ante  v.  Gott,  6  Barb.   (N.  Y.)   492, 
430,  436 ;  which  latter  case  was  cited  498 ;  Shepherd  v.  McEvers,  4  Johns, 
and  approved  in  Tenney  v.  East  War-  Ch.  (N.  Y.)  136, 138 ;  «.  c.  8  Am.  Dec. 
ren  Lumber  Co.,  43  N.  H.  343.  561 ;  Murray  v.  Ballou,  1  Johns.  Ch. 
'  Richards  v.  Merrimack  &c.  Rail-  (N.   Y.)   575.     The  profession  need 
road,  44  N.  H.  127, 139.    The  reason  on  hardly  be  again  reminded  that "  trus- 
which  this  rule  proceeds,  if  not  quite  tee  process"  is   the   New  England 
obvious,  was  made  clear  by  the  ob-  name  for  garnishment. 
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claim  them  as  a  legal  incident  to,  or  legal  right  growing  out  of 
the  mortgage.*  A  railway  mortgage  will  not  be  construed  to 
embrace  money,  the  proceeds  of  the  running  of  the  road  be- 
fore the  time  when  the  mortgagees  took  possession,  unless  the 
plain  terms  of  the  mortgage  require  such  a  construction 
Where  the  mortgage  provides  for  the  payment  of  the  interest 
out  of  the  "  net  earnings"  accruing  from  the  operation  of  the 
property,  it  will  often  be  a  difficult  question  to  determine 
what  are  net  earnings  within  the  meaning  of  the  instrument.' 
It  has  been  held,  construing  such  a  mortgage,  that  the  bond- 
holders thereunder,  in  so  far  as  concerned  their  right  to  have 
their  interests  paid  out  of  the  net  earnings,  were  simple  con- 
tract creditors,  having  no  lien  or  other  right  than  to  have 
their  interest  paid  out  of  a  designated  fund;  that  this  did  not 
give  them  the  right  to  appropriate  the  earnings  of  the  com- 
pany, to  the  exclusion  of  the  power  of  the  company  to  make 
additions,  extensions,  and  improvements,  consistent  with  the 
purposes  of  its  incorporation.  The  court  reasoned  that  the 
parties  contemplated  a  line  of  active  and  efficient  railroad, 
managed  in  the  usual  manner,  according  to  the  discretion  of 
the  directors  of  the  mortgagor  company,  aud  not  one  in  a 
state  of  suspension  or  liquidation;  and  the  conclusion  was 
that  the  directors  had  the  right  to  use  the  earnings  of  the 
company  for  such  improvements,  or  other  lawful  purposes  in 
its  business,  as  they  might  think  best.*  Whilst  the  directors 
have  necessarily  a  large  discretion  in  the  application  of  the 
income  of  the  mortgaged  property  in  maintaining  its  condi- 
tion, and  also  in  making  extensions  and  improvements,  —  yet, 
as  in  the  case  where  the  question  relates  to  the  payment  of 
interest  on  preferred  shares,^  this  discretion  is  not  without 
limit;  and  where  the  bonds  and   mortgage  provide  for  the 


'  Douglass  ■y.Cline,  12  Bush  (Ky.),      profits,"   etc.:    Newport  &c.   Bridge 
608;  Ellis  v.  Boston  &c.  E.  Co.,  107      Co.  v.  Douglass,  12  Bush  (Ky.),  673. 
Mass.  1.  ^  See,  upon  this  question  in  another 

'  Gratz  V.  Redd,  4  B.  Men.  (Ky.)      relation,  ante,  §  2268. 
183.    Construction  of  a  mortgage  of  *  Day  v.  Ogdensburgh  &c.  E.  Co., 

future    "  tolls,    rents,     issues,    and     107  N.  Y.  129.    Compare  ante,  §  22t)6. 

'  Ante,  §  2291,  et  seq. 
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payment  of  interest  out  of  the  net  income,  a  bondholder  will 
be  entitled  to  the  aid  of  a  court  of  equity  to  prevent  the  di- 
rectors from  diverting  the  net  income  to  other  purposes;' 
though  the  circumstances  which  will  warrant  the  interposi- 
tion present  questions  of  great  difficulty.^ 

§  6189,  Form  of  Corporate  Mortgages. — Unless  the  form 
in  which  corporate  mortgages  shall  be  made  is  otherwise  pre- 
scribed by  statute,  such  mortgages  may  well  be  in  the  form  of 
deeds  conveying  the  corporate  property  in  trust  to  other  per- 
sons to  secure  the  payment  of  negotiable  bonds  issued  by  the 
corporation,  in  whose  hands  soever  they  may  be.^  Indeed, 
this  is  now  the  form  almost  universally  adopted  in  America. 
A  deed  of  trust  of  laud,  given  by  a  railway  company  to  secure 
the  payment  of  bonds,  which  are  described  therein  as  "  first 
mortgage  land  grant,"  etc.,  bonds,  which  deed  of  trust  provides 
that  if  there  should  be  no  default,  the  estate,  right,  title,  and 
interest  of  the  trustees  should  cease,  determine,  and  become 
void,  is  held  to  be  in  effect  a  mortgage,  and  to  leave  the  legal 
title  in  the  company.* 


'  Dayton  &c.  E.  Co.  v.  Shoemater, 
3  Ohio  CO.  473.  It  has  been  held  that 
where  it  is  stipulated  in  the  bonds 
and  mortgage  that  interest,  not  ex- 
ceeding a  fixed  rate,  shall  be  payable 
at  stated  periods  out  of  the  net  in- 
come of  the  company,  and  a  period 
elapses  during  which  there  is  no  net 
income  which  can  be  applied  to  the 
payment  of  such  interest,  the  interest 
which  thus  accumulates  will  become 
a  charge  upon  income  subsequently 
realized,  unless  it  clearly  appears, 
from  the  instruments  embodying  the 
contract,  that  such  was  not  the  inten- 
tion of  the  parties.    Ibid. 

»  Oompare  ante,  §  2262,  et  seq. 

'  Carpenter  v.  Black  Hawk  Gold 
Min.  Co.,  65  N.  Y.  43,  51;  Curtis  v. 
Leavitt,  15  N.  Y.  9,  63,  207 ;  Wright  v. 
Bundy,  11  Ind.  398,  404, 405 ;  Central 
Gold  Min.  Co.  v.  Piatt,  3 Daly  (N.  Y,), 
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263,  272.  See  King  v.  Merchants' 
Exch.  Co.,  5  N.  Y.  547.  So,  it  has 
been  held  that  a  statute  (Laws  N.  Y. 
1864,  ch.  517,  §  2)  giving  certain  cor- 
porations power  to  mortgage  their 
property  "  for  any  debt  heretofore 
contracted  or  which  may  be  con- 
tracted by  it  in  the  business  for  which 
it  was  incorporated,"  did  not  restrict 
the  form  of  the  mortgage  to  a  deed 
directly  to  the  person  to  whom  the 
debt  was  due :  it  might  well  be  made 
in  the  form  of  a  deed  to  trustees  for 
the  persons  who  should  become 
holders  of  the  bonds  issued  under  it. 
Central  Gold  Min.  Co.  v.  Piatt,  3 
Daly  (N.  Y.),  263,  269-70. 

*  Wisconsin  &c.  E.  Co.  v.  Wiscon- 
sin Eiver  Land  Co.,  71  Wis.  94.  This 
is  in  accordance  with  the  modern  doc- 
trine which  is  said  to  be  that  "  when- 
ever   property    is     transferred,     no 
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I  6190.  Further  of  This  Subject.  —  A  note  and  a  mortgage 
securing  the  same,  executed  by  the  officers  of  a  corporation  in 
iheir  own  names,  with  the  mere  addition  of  their  official  desig- 
nation, may  be  the  obligations  of  the  corporation,  and  will  be 
held  to  be  such  when  declared  on,  as  such,  after  a  judgment 
by  default;  since  it  is  not  impossible  for  a  note  and  mortgage 
thus  executed  to  be  the  note  and  mortgage  of  the  corporation. 
The  governing  principle  is  that  a  corporation,  if  it  chooses  to 
do  so.  can  bind  itself  in  this  form  as  well  as  in  any  other,  just 
as  a  party  may  bind  himself,  if  such  is  his  design,  by  a  fictiti- 
ous signature;  so  that,  if  he  admits  such  to  be  his  intention, 
he  cannot  complain  that  he  is  judicially  held  to  the  conse- 
quences of  his  admission.'     In  like  manner,  it  has  been  well 


matter  in  what  form  or  by  what  con- 
veyance, as  mere  security  for  a  debt,  the 
transferee  takes  merely  as  a  mort- 
gagee, and  has  no  other  rights  or  rem- 
edies than  the  law  accords  to  mortga- 
gees." Hoile  V.  Bailey,  58  Wis.  434, 
448;  Schriber  v.  Le  Olair,  66  "Wis.  579, 
686;  Starks  v.  Eedfleld,  52  Wis.  349, 352; 
Howe  V.  Carpenter,  49  Wis.  697,  702 ; 
Carpenter  v.  Black  Hawk  Gold  Min. 
Co.  ,65  N.  Y.  43, 51.  In  the  judgment  in 
this  last  case.  Earl,  C,  said :  "If  this 
mortgage  can  properly  be  said  to  have 
been  given  to  secure  the  payment  of 
any  debts,  I  can  perceive  no  objection 
to  its  form.  The  statute  prescribes 
no  form,  and  there  is  no  rule  of  law 
which  requires  a  mortgage  upon  real 
estate  to  be  in  any  particular  form. 
The  mere  deposit  of  title  deeds  to  se- 
cure the  payment  of  money  borrowed 
is  an  equitable  mortgage.  Rockwell 
V.  Hobby,  2  Sandf.  Oh.  (N.  Y.)  9; 
Jackson  v.  Parkhurst,  4  Wend. 
(N.  Y.)  369.  An  absolute  conveyance 
given  as  security,  and  a  defeasance 
bearing  the  same  date,  is  a  mortgage. 
Jackson  v.  Green,  4  Johns.  (N.  Y.)  186 ; 
Peterson  v.  Clark,  15  Johns.  (N.  Y.) 
205.  A  sealed  grant  of  land  for  a  term 
of  one  year  on  rent  and  conditioned  to 


be  void  on  payment  of  a  certain  sum, 
with  a  covenant  to  pay  it, is  a  mort- 
gage. Elliott  V.  Pell,  1  Paige  (N.  Y.), 
263.  A  deed,  absolute  on  its  face,  may 
be  shown  to  be  a  mere  security  for 
money,  and  thus  a  mortgage.  Hodges 
V.  Tennessee  Marine  &  Fire  Ins.  Co., 
8  N.  Y.  416;  Murray  v.  Walker,  31 
N.  Y.  399.  In  all  cases,  no  matter 
what  the  form  of  the  mortgage  may 
be,  there  is  a  right  of  redemption  be- 
fore foreclosure.  In  this  case,  the 
instrument  executed  to  secure  the 
bonds  appears  upon  its  face  to  be  a 
mortgage,  and  to  have  been  given 
simply  as  security.  It  may,  in  one 
sense,  be  called  a  trust  deed,  but  it 
was  intended  as  a  mortgage  security." 
For  the  interpretation  of  a  bank 
charter  by  the  stockholders,  in  execut- 
ing mortgages  under  it  to  secure  the 
State,  under  a  peculiar  arrangement 
by  which  the  State  loaned  its  bonds 
to  the  bank  and  took,  as  security  for 
its  reimbursement,  mortgages  from 
its  stockholders,  —  see  Union  Banki). 
Guice,  2  La.  An.  249 ;  Eyssallenne  v. 
Citizens'  Bank,  3  La.  An.  663. 

•  Eowe  V.  Table  Mountain  &c.  Co., 
10  Oal.  441.    See  also  Verzan  v.  Mc- 
Gregor, 23  Cal.  339,  347,  where  the 
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held  that  an  instrument  which,  on  its  face,  purports  to  be  a 
mortgage  of  the  personal  property  of  a  corporation,  is  not 
invalid  as  such,  because  it  is  signed  by  the  president  only, 
with  his  own  name  and  title,  and  sealed  with  his  individual 
seal.  The  governing  principle  here  is  that  the  body  of  the 
instrument  will  be  looked  to  for  the  purpose  of  determining 
whose  contract  the  instrument  is;  and  where,  as  in  the  case 
under  consideration,  the  language  of  the  instrument  is  inca- 
pable of  any  other  conclusion  than  that  it  was  intended  to  be 
the  contract  of  the  corporation,  the  property  mortgaged  being 
its  property  alone,  it  cannot  be  made  the  individual  contract 
of  its  president  by  any  form  of  signature} 

§  6191.  Whether  Directors  must  Execute  Mortgage  Them- 
selves or  can  Authorize  Agent  to  do  It.  —  It  is  said  to  be 
a  general  principle  of  law  that  one  who  has  a  bare  power  to 
do  an  act  must  execute  it  himself,  and  cannot  delegate  his  au- 
thority to  another;  that  his  authority  is  exclusively  personal, 
unless,  from  the  express  language  used,  or  from  the  fair  pre- 
sumption growing  out  of  the  particular  transaction,  or  of  the 
usages  of  trade,  a  broader  power  was  intended  to  be  con- 
ferred on  the  agent.^  It  has  been  supposed  that  the  power 
given  to  the  directors  of  a  corporation  to  appoint  agents  to 

governing  principle  thus  stated  is  re-  tees,   and  was   not  sealed  with  the 

affirmed.     And  see  ante,  ^  5030,  et  corporate    seal;    and   there  was    no 

seq.  resolution  authorizing,   ratifying,  or 

'  Sherman  v.  Fitch,  98  Mass.  59.  in  any  manner  recognizing  the  mak- 

Where  the  question  arose  whether  a  ing  of  it,  to  be  found  on  the  books  of 

corporation    which    had    purchased  the  corporation;  —  it  was  held  that 

land  of  executors,  and  given  its  bond  the  mortgage  was  not  the  act  q/  the 

secured  by  a  m.ortgage,  providing  for  corporation  or   binding    upon    it    as 

the  payment  of  interest  annually  to  such,  and  that  the  association  was 

the  widow  of  the  defendant,  who  was  consequently  liable  to  the  executors, 

one  of  the  executors,  —  was  liable  to  the  attempt  thus  to  secure  the  pur- 

the  executors,  or  to  the  widow ;  and  chase-money  having  failed*    McElroy 

the  charter  provided  that  the  prop-  «.  Nucleus  Asso.,  131  Pa.  St.  393;  s.c, 

erty  of  the  association  should  be  pur-  18  Atl.  Rep.  1063. 
chased,  held,  managed,  and  sold  by  '  Despatch  Line  v.  Bellamy  Man. 

a  board  of  Jive  trustees;  but  the  mort-  Co.,  12  N.  H.  205;  s.  c.  37  Am.  Dec. 

gage  was  executed  by  the  president  203,  210,  per  Parker,  0.  J. ;  Andover 

and  secretary,  and  not  by  the  trus-  v.  Grafton,  7  N.  H.  298,  804. 
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carry  on  the  ordinary  business  of  the  company,  is  not  suffi- 
cient, of  itself,  to  authorize  them  to  delegate  to  agents  the 
power  to  execute  a  mortgage  of  the  corporate  propertj',  but  is 
confined  to  the  ordinary  business  of  the  corporation/  But  in 
practice,  the  directors  of  business  corporations  do  not  execute, 
over  their  own  signatures,  as  the  agents  of  the  corporation, 
any  species  of  contract,  sealed  or  unsealed.^  As  the  governing 
body,  they  give  the  assent  of  the  corporation,  and  prescribe 
what  it  is  to  do;  and  the  formal  execution  is  by  its  ministerial 
officers,  generally  its  president  and  secretary,^  the  latter  being 
the  custodian  of  its  seal.* 

§  6192,  Use  of  the  Corporate  Property  and  Franchise  by 
a  Mortgagee  in  Possession.  —  Where  a  telegraph  corporation 
has  placed  a  mortgagee  of  its  property  in  possession  of  the 
same,  the  mortgage  not  including  the  franchise,  such  mort- 
gagee, not  being  the  owner  of  the  franchise,  may  well  operate 
the  property  in  the  name  of  the  corporation.  A  circular 
issued  by  the  company,  describing  the  completion  of  the  line, 
the  material  of  which  it  is  constructed,  and  recommending  it 
to  the  patronage  of  the  public,  will  have  no  effect  on  his 
rights;  and  he  may,  like  any  other  mortgagee  in  possession, 
maintain  replevin  for  the  corporate  personalty,  if  dispossessed 
of  it.^ 

§  6193.  Construction    of    the    Words    "  Grant,    Bargain, 

and  Sell." — The  covenants  arising  from  the  words  "grant, 
bargain,  and  sell,"  in  ai  mortgage  given  by  a  corporation  to 
secure  an  issue  of  its  bonds,  are  not  fraudulent  representations 
as  to  existing  incumbrances,  on  the  part  of  a  prior  mortgagee 
and  director  of  the  corporation  who  does  not  sign  the  mort- 
gage containing  such  covenants;  but  they  constitute,  under  a 
statute   of  Illinois,  a  warranty  that  the  land  conveyed  and 

'  Despatch  Line  v.  Bellamy  Man.  '  But  see  ante,  §  5095. 

Co.,  12  N.  H.  205;  s.  e.  37  Am.  Dec.  »  Ante,  §  5090. 

203,  210;  Savings  Bank  v.  Davis,  8  *  Ante,  ^^  i&9i,  5072. 

Conn.    207;    Stoughton  v.   Baker,   4  '  Eeed  d.  Bradley,  17  111.  321. 

Mass.  522;  a.  c.  3  Am.  Dec.  236. 
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mortgaiged  is  free  of  all  incumbrances,  and  also  a  warranty 
by  the  corporation  to  the  purchasers  of  the  bonds,  that  no 
other  mortgage  of  the  property  has  been  made  by  the  corpo- 
ration. Such  covenants  bind  the  corporation  alone,  and  do 
not  bind  its  individual  directors  and  stockholders.^ 

§  6194.  What  Passes  under  Particular  Words  In  SucU 
Mortgages.  —  This  brings  us  to  inquire  more  particularly 
what  passes  under  particular  words  in  mortgages  made  by  cor- 
porations, and  especially  by  railway  companies,  of  their  prop- 
erties. Upon  the  question  what  is  included  in  the  general 
terms  employed  in  railroad  mortgages,  it  has  been  held  that 
a  mortgage  of  the  company's  "  railroad  and  franchise  and  also 
of  the  station-houses,  engine-houses,  etc.,  and  other  append- 
ages, with  all  the  lands  thereto  belonging  and  intended  for 
the  use  and  accommodation  of  said  road,"  passes  only  such 
lands  of  the  company  as  are  so  connected  with  and  used  by 
the  company  for  their  railroad  that  they  would  have  been 
authorized  to  take  them  in  invitum  under  the  provisions  of 
their  charter;  and  that,  if  it  is  so  connected  and  used,  it  is 
immaterial  whether  it  was  so  taken,  or  whether  it  was  pur- 
chased. It  did  not,  therefore,  include  an  establishment  for 
the  manufacture  of  railroad  cars,  nor  dwelling-houses  erected 
for  the  purpose  of  being  rented  to  the  company's  employes.' 
So,  a  mortgage  of  "  the  said  railroad  constructed,  and  to  be 
constructed,  together  with  all  and  singular  the  railways,  rails, 
bridges,  fences,  privileges,  rights  and  real  estate,  now  owned 
by  said  company,  or  which  shall  hereafter  be  owned  by  them," 
has  been  held  to  cover  all  such  lands  as  were  taken  by  the 
company  for  railroad  purposes,,  which  they  could  take  by  com- 
pulsory proceedings  under  their  charter,  but  did  not  extend 
to  lauds  owned  by  the  company  which  were  purchased  for 
other  purposes..*     So^a  mortgage  embracing  "  the  road  of  said 

1  Mullanphy  Sav.  Bank  v.  Schott,  '  Seymour  ti.  Canandaigua  &c.  B. 

135  ni.  655 ;  s.  e.  25  Am.  St.  Rep.  401.  Co.,  25  Barb.  (N.  Y.)  284-.    A  Bimiljw 

'  Eldridge  v.  Smith,  34  Vt.  484.  ruling  was  made  in  Vermont  in  deteir- 

Oompare  Bi'ainerd  v.  Peck,   34  Vt.  mining  what  lands  oE  a  railroad  cora- 

496.  pany  were  exempt  in  their  charier 
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company  and  its  branches,,  made  or  to  be  made,  in  the  State  of 
Ohio,  including  the  right  of  way  and  the  land  occupied 
thereby,  together  with  the  superstructure  and  the  tracks 
thereon,  and  all  the  bridges,  viaducts,  culverts,  fences,  depot 
grounds  and  buildings  thereon,  and  all  appurtenances  belong- 
ing thereto,  and  all  franchises,  rights,  and  privileges  of  the 
company  in  or  to  the  same;  also  all  locomotives,  tenders, 
cars,  and  machinery,  tools,  implements,  fixtures,  wood,  fuel, 
oil,  waste,  and  other  materials  or  property  then  owned  or 
thereafter  to  be  acquired  and  owned  by  said  company,  for  the 
purposes  of  use  or  repairing  of  said  road,  or  any  other  prop- 
erty of  said  company," — includes  office  furniture,  suitable  in 
kind  and  necessary  in  amount  for  the  use  of  the  employes  of 
the  company  in  the  performance  of  their  daily  duties,  and  for 
the  directors  in  the  transaction  of  their  business.'  So,  a  deed 
purporting  to  convey  all  the  present  and  in-future-to-be-ac- 
quired property  of  a  railway  company,  which  included,  in 
express  terms,  "  the  road  of  the  company,  made  and  completed, 
including  the  right  of  way  and  the  land  occupied  thereby, 
with  the  superstructure  and  track  thereon,  and  all  the  rails 
and  other  materials  used  and  to  be  used  therein,  and  all  en- 
gines, cars,  tools,  machinery,  and  all  other  personal  property 
then  owned,  or  which  might  be  afterwards  acquired  by  the 
company,  together  with  all  franchises,  rights  and  privileges," 
—  has  been  held  to  include  cars,  car-wheels,  firewood  intended 
for  use  in  the  engines,  and  coal  intended  for  use  in  the 
machine  shops,  as  things  incidental  and  indispensable  to  the 
enjoyment  of  the  thing  expressly  conveyed.* 

§  6195.  The  Same  Subject  Continued.  —  Where  a  railroad 
company  accepted  certain  bonds  issued  under  an  act  of  the 
legislature,  which  declared  that  they  should  constitute  a  first 
lien  and  mortgage  upon  the  road  and  property  of  the  company, 
it  was  held  that  the  word  "  property  "  included  all  the  lands  of 
the  company,  and  that  a  valid  lien  upon  them  was  created  by 

from  taxation.    Vermont  &c.  R.  Co.  *  Ladlow  v.  Hurd,  1  Disney  (Ohio), 

V.  Burlington,  28  Vt.  193.  552. 

»  Phillips  V.  Winslow,  18  B,  Mon.  (Ky.;  431,  446;  8.  c.  68  Am.  Dec.  729. 
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the  act.*  A  mortgage  by  a  railroad  company  of  all  its  prop- 
erty, real  and  personal,  including  its  roadbed,  rails,  etc.,  has 
been  held  to  cover  old  iron  rails  taken  up  and  removed  from 
the  road  because  unfit  for  further  use,  and  the  trustees  in  the 
mortgage  are  entitled  to  have  them  sold  and  the  proceeds  ap- 
plied to  the  payment  of  interest  upon  the  bonds,  in  preference 
to  subsequent  execution  creditors  of  the  company.^  Such  a 
mortgage  of  "  all  and  singular  its  property,  real  and  personal, 
of  whatever  nature  and  description,  now  possessed  or  here- 
after to  be  acquired,"  will  include  after-acquired  rolling  stock; 
and  repairs  and  improvements  made  on  such  rolling  stock  will 
be  covered  by  the  mortgage,  as  being  in  the  nature  of  acces- 
sions; nor  will  the  identity  of  such  rolling  stock  be  lost,  so  as 
to  escape  from  being  covered  by  the  mortgage,  by  reason  of 
being  removed  from  use,  for  the  purpose  of  so  changing  it  as 
to  adapt  it  to  a  proposed  change  of  gauge?  The  fund  accruing 
from  the  sale  of  a  property  to  foreclose  a  mortgage  thereon, 
represents  what  passed  under  the  mortgage,  and.  not  what 
was  reserved  or  excepted  out  of  it.  Consequently,  where  a 
corporation  made  a  mortgage  of  its  property  and  income,  ex- 
cepting such  parts  as  it  might  need  to  defray  expenses  of  ad- 
ministration, etc.,  it  was  held  that  the  salaries  of  its  officers 
were  not  payable  out  of  the  fund  produced  by  a  sale  for  fore- 
closure of  the  mortgage,  because  these  were  a  part  of  the 
expenses  of  administration,  to  meet  which  it  had  received 
sufficient  income  by  the  terms  of  the  mortgage.*  The  rolling 
stock  of  a  railroad  company  has  been  held  a  part  of  the  realty, 
in  such  a  sense  as  to  pass  by  a  mortgage  of  the  railroad  itself.' 

1  Wilson  ti.   Boyce,  92  U.  S.   320.  property,'  like  the  one  we  are  con- 

The  opinion,  by  Mr.   Justice  Hunt,  Bidering,  is  sufficient  to  transfer  title." 

contains  (at  page  325)  the  following  To  the  same  effect,  see  Whitehead  v. 

language :     "  The   generality    of    its  Vineyard,  50  Mo.  30.    Compare  Dil- 

language  forms  no    objection  to  the  ion  v.  Barnard,  21  Wall.  (U.  S.)  430. 
validity  of  the  mortgage.    A  deed  'of  2  pirgt  Nat.  Bank  v.  Anderson,  75 

all  my  estate '  is  sufficient.    So  a  deed  y^.  250. 

'of  all  my  lands  wherever  situated  '  «  Hamlin  v.  Jerrard,  72  Me.  62. 

is  good  to  pass  title.    Jackson  v.  De-  4  Sheaft's  Appeal,  55  Pa.  St.  403. 

lancey,  4  Cow.  (N.  Y.)  427;  Pond  v.  »  Michigan  &c.  E.  Co.  v.  Chicago 

Bergh,  10  Paige  (N.  Y.),  140;  1  Atk,  &c.  S.  Co.,  1  lU.  App.  399. 
on  Conv.  2.    A  mortgage  '  of  all  my 
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§  6196.  "What  Descriptive  Words  Cover  Branch  Roads 
thereafter  Built.  —  A  mortgage  given  by  a  railway  company, 
embracing  its  existing  line  q{  railway  "  and  all  the  railways," 
etc.,  now  held  or  acquired  or  hereafter  to  be  held  or  acquired, 
will  pass  a  branch  road  afterwards  built,  although  not  in  con- 
templation at  the  date  of  the  execution  of  the  mortgage;  but 
such  branch  road  will  pass  subject  to  any  burden  put  upon  it 
by  the  company  in  the  course  of  its  acquisition  and  as  inci- 
dent thereto.*  Where  a  mortgage  was  executed  upon  a  rail- 
road, as  then  made  or  to  be  made,  and  a  later  mortgage,  under 
authority  of  a  subsequent  legislative  enactment,  was  placed 
upon  a  branch  of  the  original  road,  and  the  special  act  pro- 
vided that  the  later  mortgage  should  be  a  first  lien  upon  the 
branch, — it  was  held  that  a  sale  under  the  original  mortgage 
might  be  made  exclusive  of  the  branch.^ 

§  6197.  What  Does  Not  Pass.  —  Where  a  mortgage  deed  of 
trust  upon  railway  property  embraced  the  franchises  and  rail- 
road of  the  company,  and  all  property  connected  therewith, 
present  and  prospective,  but  did  not  mention  subscriptions 
made  to  its  capital  stock  by  a  county,  which  were  payable  in  the 
bonds  of  the  county,  it  was  held  that  the  purchasers  under  the 
mortgage  acquired  no  right  to  the  county  bonds  issued  under 
the  subscription.'  A  railway  mortgage,  covering  in  terms 
the  right  of  way  and  the  other  property  of  the  company,  its 
chattels  and  things  appertaining  thereto,  its  chartered  rights, 
privileges,  and  franchises,  and  all  its  estate,  right,  title,  inter- 
est, property,  and  possession,  claims,  and  demands  whatso- 
ever,— has  been  held  not  to  embrace  an  unpaid  balance  due  on 
a  subscription  to  the  capital  stock  of  the  corporation.*  A  mort- 
gage by  such  a  company  upon  its  "  property,"  then  existing 
and  thereafter  to  be  acquired,  with  a  specific  description  of 
the  different  kinds  of  such  property,  has  been  held  not  to  in- 

*  Coe  V.  Delaware  &c.  R.  Co.,  34  "  Morgan  County  ii.  Thomas,  76  111. 

N.  J.  Eq.  266;  affirming  s.  c.  31  N.  J.      120,  122;  followed  in  Morgan  County 
Eq.  105,  108.  V.  Allen,  103  U.  S.  498,  513. 

»  Randolph  v.  Wilmington  &c.  R.  *  Dean  v.  Biggs,  25  Hun  (N.  Y.), 

Co.,  11  Phila.  (Pa.)  502.  122. 
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elude  municipal  bonds  in  aid  of  the  road,  not  specifically  men- 
tioned therein.^  Such  a  mortgage,  conveying  "  all  the  income, 
rents,  issues,  tolls,  profits,  receipts,  moneys,  rights,  benefits, 
and  advantages  had,  received,  or  derived  by  the  said  railroad 
company,  from  its  railroad  or  other  property,  or  in  any  other 
way  whatsoever,"  —  has  been  held  not  to  pass  such  "  moneys  " 
as  were  simply  past  income  and  earnings.^ 

§  6198.  The  Same  Subject  Continued.  —  In  like  manner, 
a  mortgage  executed  by  a  railroad  company  on  "  the  road  " 
of  the  company,  "  whether  made  or  to  be  made,  acquired  or  to 
be  acquired,  and  all  property,  real  or  personal,"  of  the  com- 
pany, "whether  now  owned  or  hereafter  to  be  acquired,  used, 
or  appropriated  for  the  operating  or  maintaining  the  said  road," — 
has  been  held  not  a  lien  upon  real  estate  of  the  company,  then 
owned  or  afterwards  acquired,  which  had  not  been  used  or 
appropriated  for  operating  or  maintaining  the  road.'  The 
charter  of  a  railroad  company  empowered  it  to  acquire  and 
hold  such  real  property  as  might  be  necessary  therefor,  and 
to  obtain  any  steamboat,  piers,  "  wharves,"  and  the  appurte- 
nances thereunto  belonging,  that  the  directors  might  deem 
necessary,  profitable,  and  convenient,  to  use  and  manage  in 
connection  with  said  railroad.  The  corporation  executed  cer- 
tain deeds  of  trust  of  "  the  lands  occupied  by  said  railroad," 
etc.,  "  in  connection  with  said  portion  of  said  railroad  situate 
within  the  limits  of  said  cities,"  etc.,  or  on  the  "  line  thereof," 
and  also  of  "  all  depots,  station-houses,  wharves,"  etc.,  "  used  in 
connection  with  its  said  railroad,  together  with  all  steamboats 
and  personal  property,"  etc.,  "  used  exclusively  for  construct- 
ing, maintaining,  operating  or  conducting  the  business  of  said 
railroad."  It  was  held  that  property  acquired  and  owned, 
and  not  used  or  to  be  used  in  connection  with  the  railroad,  and 
in  the  promotion  of  the  direct  and  proximate  purposes  of  its 
construction,  did  not  pass.  It  was  also  held  that  certain 
property  bought  of  an  opposition  steamship  line,  not  with  a 

'  Smith  V.  McCullough,  104  U.  S.  Fed.  Eep.  768;  s.  c.  reversed  on  an- 

25.  other  ground,  124  U.  S.  662. 

'  Dow  V.  Memphis  &c.  K.  Co.,  20  »  Walsh  v.  Barton,  24  Ohio  St.  28. 
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view  of  employing  it  in  the  business  of  the  railroad,  but  with 
the  view  of  withdrawing  it  from  business  and  preventing  com- 
petition, was  not  lawfully  acquired  by  the  company  under  its 
charter,  and  did  not  pass.*  The  court  proceeded  upon  the  view 
that  all  the  words  of  conveyance  employed  in  the  mortgages 
spoke  of  property  to  be  owned,  occupied,  and  used  in  the  con- 
struction and  operation  of  the  road,  or  in  connection  therewith; 
and  the  conclusion  was  that  property,  real  or  personal,  not 
wanted  or  used  for  one  of  these  purposes,  or  in  connection  with 
one  of  these  purposes,  was  not  covered  by  any  clause  in  either 
of  the  mortgages.^ 

§  6199.  Whether  Property  Acquired  Ultra  Vires  will  Pass. 

While  a  corporation  which  has  purchased  property  in  ex- 
cess of  its  corporate  powers,  and  then  mortgaged  it  to  secure 
a  lawful  debt,  will  not  be  heard  to  set  up,  in  opposition  to  the 
title  of  its  mortgagee,  that  the  purchase  was  ultra  vires,^ — yet 
the  fact  that  the  property  was  purchased  and  held  in  excess 
of  the  powers  of  the  mortgaging  corporation  may  be  an  im- 
portant circumstance  in  determining,  upon  a  true  construction 
of  the  mortgage,  whether  it  was  intended  that  the  property 
should  pass  thereunder.*  So,  where  a  railroad  mortgage 
covered,  by  its  terms,  the  real  estate,  railroad,  engines,  ferries, 
locomotives,  cars,  tenders,  shops,  tools,  and  machinery,  and 
"all  other  personal  property  whatsoever,  iu  any  way  belong- 
ing or  appertaining  to  the  railroad  of  said  company,"  and  the 
company  had,  in  excess  of  its  powers,  purchased  certain  canal 
boats,  it  was  held  that  these  did  not  pass  under  the  mortgage, 
because  they  did  not  belong  or  appertain  to  the  railroad  of 
the  company.*  So,  where  a  railroad  mortgage  covered  the 
railroad  of  the  mortgagor  corporation,  with  its  corporate 
privileges  and  appurtenances,  together  with  its  locomotives, 
engines,  cars,  and  seven  tracts  of  land,  which  tracts  of  land 
were  not  those  in  controversy,  —  it  was  held  that  this  did  not, 

*  Morgan  v.  Donovan,  58  Ala.  241.  *  See,  for  instance,  Morgan  v.  Don- 

•  Ibid.  261.  ovan,  58  Ala.  241. 

■  Parish  v.  Wheeler,  22  N.  Y.  494;  »  Parish  v.  Wheeler,  22  N.  Y.  494, 

ante,  §  5797,  et  seq.  499,  512. 
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as  matter  of  law,  include  certain  town  lots  adjoining  the  road- 
bed, and  ostensibly  used  to  connect  the  road  with  river  naviga- 
tion, but  that  it  was  not  error  to  submit  to  a  jury  the  question 
whether  such  lots  were  appurtenant  and  necessary  to  the  rail- 
road, as  a  matter  of  fact}  So,  a  railroad  mortgage  which, 
after  describing  the  specific  property  which  should  pass  there- 
under, used  the  expression  "  and  all  other  appurtenances,  made  or 
to  be  made,"  and  used  in  two  other  places  the  word  "  appurte- 
nances,"—  it  was  held  that  this  did  not  pass  a  tract  of  285  acres 
of  wood  land,  subsequently  acquired  by  the  company,  situated 
seven  miles  from  its  road,  although  the  land  was  purchased 
and  used  by  the  company  for  the  purpose  of  supplying  its 
road  with  timber  and  fuel.'^  The  mortgage  last  considered 
granted  "their  railroad,  with  its  superstructure,  track,  and  all 
other  appurtenances,  made  or  to  be  made,"  and  "  also  all  and 
singular  their  railroad  furniture,  including  engines,  tenders, 
cars  of  every  description,  tools,  materials,  machinery,  and 
every  other  kind  of  personal  property  which  shall  be  used  for 
operating  said  railroad."  It  was  held  that  this  did  not  pass 
certain  railroad  chairs,  afterwards  acquired  by  the  company, 
but  never  used  in  the  construction  of  its  road.'  After  the 
execution  of  the  same  mortgage,  A.  and  B.  purchased  certain 
land  for  the  use  of  the  company  for  depot  grounds,  and  took 
a  written  contract  of  sale  and  for  a  deed  upon  payment  of  the 


^  Shamokin  Valley  E.  Co.  v.  Liver-  scriptive  terms  employed  in  railroad 

more,  47  Pa.  St.  465;   a.  c.  86  Am.  mortgages, —  Seymour ».  Canandaigua 

Dec.  552.  &c.  E.  Co.,  25  Barb.  (N.  Y.)  284.   See 

»  Dinsmore  v.  Racine  &c.  E.  Co.,  12  also  Meyer  «.  Johnston,  53  Ala.  237. 

Wis.  649.    In  Farmers'  Loan  &c.  Co.  As  to  the  meaning  of  the  word  "  ap- 

V.  Gary,  13  Wis.  110,  the  same  mort-  purtenances,"  see  Harris  v.  Elliott,  10 

gage  was  held  not  to  cover  the  income  Pet.  (U.  S.)  25.    That  the  word  "  ap- 

ot  earnings  of  the  railroad,  nor  did  a  purtenances"    may,    under    circum- 

deed  of   surrender  under  the  mort-  stances,   be  held    to  include  outside 

gage  carry  with  it  a  claim  for  money  lands,  see  Whitehead  v.  Vineyard,  50 

due  to  the  railroad  for  carrying  the  Mo.  30. 

mails.     That  property  acquired  by  a  ^  Farmers'  Loan  &c.  Co.  r.  Com- 

railroad  company,  but  not  necessarily  mercial  Bank,  11  Wis.  207 ;  s.  c.  on  a 

med  in  connection  with  its  road,  does  subsequent  appeal,  16  Wis.  424 ;  82 

not  pass  under  the  designation  of  ap-  Am.  Dec.  689. 
purtenances,  or  under  the  usual  de- 
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purchase-money,  and  assigned  the  contract  to  the  company, 
which  took  possession  of  the  land  and  used  it  for  depot  pur- 
poses, and  paid  a  part  of  the  purchase-money.  It  was  held 
that  the  lien  of  the  mortgage  attached  to  this  land  the  mo- 
ment the  interest  of  the  company  therein  was  acquired,  and 
that  no  subsequent  alienation  by  the  company  could  displace 
or  impair  such  lien.* 

§  6200.  Kigrbts  of  Attachingr  Creditors  as  against  the 
Mortgage. — The  mortgage  being  recorded  in  compliance  with 
the  recording  laws  of  the  State  within  which  it  is  executed 
and  within  which  the  property  covered  by  it  is  situated,  sub- 
sequent attaching  creditors  will,  at.  most,  seize,  under  their 
attachments,  only  the  company's  equity  of  redemption,  and  no 
title  can  be  acquired  under  their  attachments  which  will  be 
good  against  the  mortgagees;  and  this  principle  will  apply  to 
personal  property  covered  by  the  mortgage  which  was  situated 
within  the  State  at  the  time  when  the  mortgage  was  executed, 
but  which  is  subsequently  attached  in  another  State,  in  an  action 
against  the  mortgagor  by  a  general  creditor;  and  this  is  so, 
although  the  mortgage  has  not  been  recorded  in  the  State 
where  the  property  is  attached.  This  is  in  accordance  with 
the  principle  or  rule  of  comity  that  the  validity  of  convey- 
ances of  personal  property  will  be  determined  according  to 
the  law  of  the  place  of  the  contract.^  If  the  attaching  creditor 
would  impeach  the  validity  of  the  bonds  issued  under  the 
mortgage,  they  being  valid  on  their  face  and  conformable  to 
the  law  of  the  State  under  which  they  were  issued,  the  burden 
rests  upon  him.* 

§  6201.  Liability  for  Fraudulent  Assignment  of  Mortgages. 

Where  the  treasurer  of  a  savings  bank,  who  had  been  author- 

'■  Farmers'  Loan   &  Trust    Co.  v.  12  Barb.  (N.  Y.)  631;  Langworthy  t;. 

Fisher,  17  Wis.  114.  Little,  12  Oush.  (Mass.)  109;  Jones  v. 

»  Nichols  t).  Mase,  94  N.  Y.  160, 166.  Taylor,  30  Vt.  42;  Ferguson  v.  Olif- 

In  the  opinion  of  the  court  by  Miller,  ford,  37  N.  H.  86 ;  Hoy  t  v.  Thomp- 

J.,  the  following  decisions  are  cited  as  son's  Executor,   19  N.  Y.   207,   224 ; 

affirming  the  principles  on  which  the  Edgerly  v.  Bush,  81  N.  Y.  199,  203. 

court  proceed :  ^tna  Ins.  Co.  v.  Al-  a  Nichols  v.  Mase,  94  N.  Y.  160. 
drich,  26  N.  Y.  92, 96;  Martin  v.  HUl, 
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ized  by  a  vote  of  the  trustees  to  discharge  and  release  mort- 
gages, fraudulently  interpolated  in  the  record  of  the  vote  the 
word  "assign"  between  the  words  "  discharge"  and  "release," 
—  it  was  held  that,  as  between  the  bank  and  one  who,  misled 
by  the  record,  took  an  assignment  of  a  mortgage  for  value 
and  in  good  faith,  the  bank  must  bear  the  loss.-' 

§  6202.  Equitable  Lilens  and  Mortgages.  —  An  equitable 
lien  is  created  where  the  parties  in  fact  intend  and  engage 
that  such  lien  shall  exist  in  behalf  of  a  creditor  advancing 
money,  although  they  fail  to  put  their  intention  into  formal 
language,  so  as  to  make  a  contract  valid  in  law,  —  in  which 
case  a  court  of  equity,  the  evidence  being  clear,  will  give 
effect  to  the  engagement  which  the  parties  really  made  and 
intended,  regard  being  always  had  to  the  rights  of  subsequent 
creditors  and  purchasers  without  notice.  When,  therefore, 
a  company,  or  its  directors,  have  power  in  a  given  case  to 
create  a  mortgage,  or  pledge  of  the  company's  property  to 
secure  a  debt,  and  the  instruments,  by  which  it  is  sought 
to  carry  into  effect  this  intention,  are  imperfectly  executed, 
equity  will  give  effect  to  them  and  hold  them  a  valid  pledge 
upon  the  property,  on  the  familiar  principle  that  what  is  agreed 
to  be  done  is  considered  as  done.^  An  obvious  exception 
to  this  doctrine  is,  that  it  cannot  be  invoked  to  the  prejudice 
of  subsequent  creditors  and  bona  fide  purchasers  without 
notice.  But  the  mere  fact  that  the  money  advanced  by  a 
creditor  was  to  meet  the  most  pressing  necessities  of  the  cor- 
poration, and  was  used  for  the  most  meritorious  corporate 
purposes,  does  not  necessarily  create  an  equitable  lien  in 
favor  of  such  creditor  as  against  prior  mortgagees.  It  was  so 
held,  where  a  creditor  had  advanced  moneys  for  the  payment 
of  interest  on  the  debentures  of  the  corporation,  and  for 
taxes,  and  for  the  purchase  of  its  right  of  way.^ 

1  Holden  v.  Phelps,  141  Mass.  456.  »  Ooe  v.  Columbus  &c.  E.  Co.,  10 

See  ante,  §  4929,  et  seq.  Ohio  St.  372,  405;  s.  c.  75  Am.  Dec. 

'  Ex   parte   European  &o.  Co.,  3      518,  543. 
De  Gex,  J.  &  S.  147. 
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§  6203.  Equity  will  Give  EfTect  to  an  Informal  Mortgagre, 
as  ag'ainst  Subsequent  Incumbrancers  ■with  Ifotice.  —  A  mort- 
gage made  hy  the  president  of  a  corporation,  in  pursuance  of 
authority  thereto,  and  executed  hy  him  without  the' formality 
of  the  corporate  seal,  will  receive  effect  in  equity,  as  against 
the  holders  of  bonds  under  subsequent  mortgages,  who  have 
notice,  through  their   respective   trustees,  of  the  first  incum- 
brance.'^   Thus,  a  railroad  company,  being  in  want  of  funds  to 
build  its  road,  the  directors  authorized  the  president  to  issue 
bonds  secured  by  a  mortgage  on  its  road  and  franchises.   The 
president  executed  an  instrument  reciting  his  authority,  and 
which  proceeded,  in  his  name  as  president,  to  mortgage  the 
road  and  franchises;  but  he  signed  the  instrument  with  his 
own  name  simply.     Bonds  were  issued  and  negotiated  under 
this  mortgage,  and  the  making  of  it  was  afterwards  ratified 
by  the  stockholders.     At  a  later  period,  the  company  issued 
two  sets  of  bonds,  secured  by  second    and  third  mortgages, 
made  in  due  form.     The   first  bonds    not  having  been  paid 
when  due,  the  trustees  in  that  mortgage  filed  a  bill  to  fore- 
close it.     It  was  held  that,  although  the  first  instrument,  by 
reason  of  its  defective  execution,  could  not  operate  as  the 
deed  of  the  corporation,  yet  in  a  court  of  equity  it  was  to  be 
regarded  as  an  equitable  mortgage,  and  that  the  holders  of  the 
bonds'  thereby  intended  to  be  secured  were  entitled  to  the 
rights  which  it  was  intended  to  give  them,  unless  the  rights 
of   subsequent    purchasers  without    notice   had    intervened; 
that  the  trustees  under  the  second  and  third  mortgages  were 
the  agents  of  the  holders  of  the  bonds  secured  by  those  mort- 
gages, and  hence,  actual  notice  to  such  trustees  was  notice  to 
such  bondholders,  who  therefore  took  their  bonds  subject  to 
all  the  legal  consequences  of  the  first   equitable  mortgage; 
and  that  the  first  mortgage   took  effect  upon  the  road  and 
its  franchises,  as  they  existed  at  the  time  when  the   bene- 
ficiaries under  it  should  succeed  to  the  rights  of  the  corpo- 
ration by  virtue  of  its  foreclosure.^      So,   where  a  railroad 

I  Miller  v.  Rutland  &c.  E.  Co.,  36  ^  Miller  v.  Rutland  &c.  R.  Co.,  36 

Vt.  452 ;  Mobile  &c.  R.  Co.  v.  Talman,      Vt,  452. 
16  Ala.  472,  488. 
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company,  by  a  resolution,  authorized  an  agent  to  pledge 
all  the  real  and  personal  estate  of  the  company,  for  the 
purchase  of  iron,  locomotives,  etc.,  and  a  contract  was  en- 
tered into  by  the  agent  for  the  purchase  of  railroad  iron, 
reciting  his  authority  to  pledge  the  real  and  personal  estate 
of  the  company,  which  contract  was  not  signed  or  sealed 
by  the  company  itself,  but  was  simply  signed  with  the  agent's 
own  name,  and  that  of  the  other  contracting  party,  —  it 
was  held  that  an  equitable  mortgage  was  thereby  created  in 
favor  of  the  creditor,  good  as  against  the  company  itself,  and 
against  all  persons  claiming  through  it  with  notice.^  So,  the 
power  which  courts  of  equity  possess  to  reform  a  deed  to  make 
it  conform  to  the  agreement  of  the  parties,  will  be  exercised  to 
reform  a  deed  of  trust  of  corporate  property  intended  to  be 
the  deed  of  the  corporation,  but  executed  by  its  officers  in 
their  own  names.^  Accordingly,  where  a  corporate  mortgage 
was  not  executed  in  the  corporate  name,  but  showed  on  its 
face  that  it  was  the  mortgage  of  the  corporation,  a  decree 
foreclosing  it  was  sustained.' 

^  Mobile  &c.  E.  Co.  v,  Talman,  15  ormation   of  Buch  deed,  and  a  fore- 
Ala.  472,  488.  closure  of  it,  presented  a  clear  case 

*  West  V.  Madison  County  Agric.  for  equitable  relief. 
Board,  82  111.  205.   In  this  case  it  was  '  Ottawa  &c.  Plank  Boad  Co.  v. 

held  that  a  bill  which  prayed  for  a  ref-  Murray,  15  111.  336, 
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Section  Section 

6246.  Reorganizing  the  corporation.         6249.  Other  holdings  touching  such 

6247.  Effect  of  delay  in  coming  into  schemes  of  reorganization. 

scheme  of  reorganization.  6250.  Equities  of    stockholders    who 

6248.  Reorganizing  by  a  majority  of  have  purchased  their  shares 

the  bondholders.  in  view  of    an  approaching 

sale  of  the  corporate  property. 

§  6208.  Power  and  Duty  of  the  Trustees  to  Proceed  to 
Foreclose.  —  The  trustees  in  such  a  mortgage  deed  of  trust 
may,  of  course,  take  possession  of  the  property,  advertise  it 
for  sale,  and  sell  it  so  as  to  pass  a  good  title  to  the  purchaser, 
provided  such  a  power  is  conferred  upon  them  in  the  instru- 
ment, and  they  proceed  in  strict  conformity  therewith;^  and  if 
the  trustees  refuse  so  to  execute  their  trust,  they  may  be  com- 
felled  to  do  so  by  a  court  of  equity,  on  a  petition  of  the  bond- 
holders.^ And  although  the  mortgage  provides  that  the 
trustees,  on  request  of  one-half  in  amount  of  all  the  holders  of 
the  bonds  thereby  secured,  shall  proceed  to  sell  the  property 
and  apply  the  proceeds  of  the  sale  to  the  payment  of  the 
bonds,  yet  the  trustees,  unless  the  language  is  restrictive,  have 
the  power  to  take  possession  and  foreclose,  without  the 
request  of  one-half  the  bondholders;  and  circumstances  may 
arise,  endangering  the  security  of  the  bondholders,  un- 
der which  a  court  of  equity  will  compel  the  trustees  so  to 
proceed  on  the  petition  of  a  small  minority  of  the  bondholders, 
in  the  particular  case  one-sixth  in  amount.'  Nor  will  it  be 
any  excuse  for  them  to  urge  that,  if  the  bill  is  sustained,  they 
will  be  required  to  take  possession  of  the  mortgaged  road  and 
manage  it,  whereby  a  great  burden  of  labor  and  responsibility, 
moral  and  financial,  will  be  imposed  upon  them,  in  that  they 
will  be  personally  liable  for  all  injuries  done,  and  debts  in- 
curred to  others,  in  managing  the  property.  "  This  burden 
and  responsibility,"  said  the  court,  "are  incident  to  the  trust 
which  they  assumed  in  taking  the  mortgage,  and  it  is  not  for 
them  to  say  that  the  cestuis  que  trust  must  suflfer,  because  it  is 

1  Macon  &c.  R.  Co.  v.  Georgia  R.  '  First  Nat.  Fire  Ins.  Co.  v.  Salis- 

Co.,  63  Ga.  103.  bury,  130  Mass.  303. 

»  Ibid. 
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inconvenient,  disagreeable,  or  burdensome  for  them  to  do 
their  duty  as  trustees."*  On  the  other  hand,  although  there 
is  a  statute  requiring  the  consent  of  a  certain  amount  in  value 
of  the  bondholders  to  the  foreclosure  proceeding,  yet  such 
consent  may  well  be  presumed  where  the  proceeding  takes 
place,  and  the  bondholders,  having  full  notice,  do  not  in  any 
manner  express  their  dissent.^ 

§  6209.  Afction  to  Foreclose  Regularly  brought  by  the 
Trustee  in  the  Mortgage.  —  The  most  usual  form  of  corporate 
mortgages,  —  and  this  is  especially  true  of  railroad  mortgages, 
—  is  that  of  a  conveyance  to  a  trustee,  who  is  either  an  indi- 
vidual or  a  corporation — upon  certain  trusts  named  in  the 
deed.  The  bonds  issued  under  the  mortgage,  and  which  are 
secured  by  it,  are  generally  negotiable  securities,  passing  from 
hand  to  hand,  and  the  owners  of  them  are  in  many  cases 
unknown.  The  trustee  is,  therefore,  the  proper  person  to 
bring  the  action  to  foreclose  the  mortgage;  and  it  is  not  in 
general  necessary  to  make  the  bondholders  parties  to  the  fore- 
closure suit,  but  they  are  bound,  by  representation,  by  what- 
ever steps  may  be  taken  by  the  trustee  in  the  progress  of  the 
action,  in  the  absence  of  fraud  or  collusion.' 

§  6210.  When    the    Bondholders    may  Sue  to    Foreclose. 

The  position  of  the  bondholders,  as  beneficiaries  under  the  trust 
expressed  in  the  mortgage  deed  of  trust,  is  somewhat  analo- 
gous to  that  of  stockholders,  in  respect  of  their  rights  of  action 
to  redress  grievances  arising  in  the  management  of  the  affairs 
of  the  corporation.*  Ordinarily,  such  bondholders  have  no 
right  to  bring  an  action  to  foreclose  the  mortgage,  but  the 
trustee  in  the  mortgage,  as  stated  in  the  preceding  section,  is 
the  proper  person  to  sue.  But  if  he  neglects  to  sue,  after  the 
happening  of  the  condition  which  entitles  the  bondholders  to 

'  First  Nat.  Fire  Ins.  Co.  v.  Sails-  Norfolk  County  E.  Co.,  5  Gray  (Mass.), 

bury,  130  Mass.  311.  162.    See  also  Swift   v.   Stebbins,  4 

'  Barnes  v,  Chicago  &c.  R.  Co.,  Stew.  &  P.  (Ala.)  447;  Alexander  v. 

122  U.  8.  1.  Oana,  1  De  Gex  &  Sm.  415. 

'  Post,  §§  6213,  6214;  Shaw  v.  Eail-  *  Ante,  5  4479,  et  leq. 

road  Co.,  100  U.  S.  605,  612;  Shaw  v. 
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a  foreclosure,  and  after  being  requested  by  them  so  to  do,  they 
may  bring  the  action  to  foreclose,  making  him  a  party  de- 
fendant.* If  the  mortgage  deed  of  trust  provides  that,  upon 
the  written  request  of  the  holders  of  a  majority  of  the  bonds, 
the  trustees  shall  proceed  to  collect  the  principal  and  interest 
of  all  the  bonds,  by  foreclosure  and  sale  or  otherwise,  —  a 
request  by  the  holders  of  a  majority  of  the  bonds  for  them  so 
to  proceed  will  be  necessary  to  support  an  action  for  foreclo- 
sure.^ And  they  may  so  proceed  where  the  trustees  have 
acquired  an  interest  adverse  to  them,  and  stand  in  a  hostile 
position  to  them.'  But  if  the  bondholders  proceed,  it  is  indis- 
pensable that  the  trustee  should  be  made  a  party, ^  and  if  he  is 
not  served  with  process,  and  does  not  voluntarily  appear,  the 
suit  will  fail.*  Where,  by  the  terms  of  the  mortgage,  the  con- 
veyance is  declared  to  be  for  the  purpose  of  securing  the  pay- 
ment of  the  interest,  as  well  as  the  principal,  of  the  bonds,  and 
where,  by  another  article  of  the  same  instrument,  the  mort- 
gagor's right  of  possession  terminates  upon  a  default  in  the 
payment  of  interest  as  well  as  principal,  on  any  of  the  bonds,  — 
then  it  is  held  that,  independently  of  any  other  provisions  in 
the  mortgage,  the  trustees,  or,  on  their  failure  to  do  so,  any 
bondholder,  upon  the  non-payment  of  any  installment  of  interest 
on  any  bond,  may  file  a  bill  for  the  enforcement  of  the  security 

'  Owens  V.   Ohio  &c.    E.  Co.,   20  hands  of  the  other  company,  and  that 

Fed.  Eep.   10 ;  Beekman  v.   Hudson  this  gives  him  the  right  to  file  a  bill 

Eiver  &c.  E.  Co.,  35  Fed.  Eep.  3.  in  equity  to  foreclose  such  lien,  after 

^  Chicago  &c.  E.  Co.  v.  Fosdick,  default  in  the  payment  of  the  princi- 
106  U.  S.  47,  76.  Compare  Farmers'  pal  and  interest  of  such  bonds  accord- 
Loan  &c.  Co.  1).  Chicago  &c.  E.  Co.,  ing  to  their  terms.  Eutten  v.  Union 
27  Fed.  Eep.  146.  It  has  been  held  Pacific  E.  Co.,  17  Fed.  Eep.  480. 
that  the  original  holder  of  the  bonds  '  Webb  v.  Vermont  Cent.  E.  Co., 
of  a  railroad  and  telegraph  company,  20  Blatchf.  (U.  S.)  218. 
payable  to  bearer,  with  interest  semi-  *  Barry  v.  Missouri  &c.  E.  Co.,  27 
annually,  secured  by  the  income  aris-  Fed.  Eep.  1. 

ing  from  the  sale  of  its  lands  and  the  °  Morgan  v.  Kansas  Pac.  E.  Co.,  15 

operation  of  its  road  and  line,  which  Fed.  Eep.  55.     Circumstances  under 

land  and  road  have  passed  by  consoli-  which  bondholders  may  sue  to  pre- 

dation  to  another  railroad  company, —  vent  a  diversion  of  the  property  cov- 

is  a  creditor  having  a  specific  lien  on  ered  by  the  mortgage :   Weetjen  v, 

the  income  of  the  property,  which  St.  Paul  &c.  E.  Co.,  i  Hun  fN.  Y), 

has  gone  from  his  debtor  into  the  529. 
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by  the  foreclosure  of  the  mortgage  and  sale  of  the  mortgaged 
property.  "  This  right,"  continues  the  court,  "  belongs  to 
each  bondholder  separately,  and  its  exercise  is  not  dependent 
upon  the  co-operation  or  consent  of  any  others,  or  of  the  trus- 
tees. It  is  properly  and  strictly  enforceable  by,  and  in  the 
name  of,  the  latter,  but,  if  necessary,  may  be  prosecuted  with- 
out and  even  against  them.  It  follows  from  the  nature  of  the 
security,  and  arises  upon  its  face,  unless  restrained  by  its 
terras."^ 

§  6211.  Concurrent  Foreclosure  Suits  in  State  and  Fed- 
eral Courts.  —  A  common  and  lamentable  illustration  of 
human  selfishness  is  found  in  the  rule  which  is  established 
in  the  Federal  courts,  and,  it  seems,  in  a  majority  of  the  State 
courts,  that  it  is  no  bar  to  the  prosecution  of  an  existing 
action,  that  an  action  for  the  same  cause  between  the  same 
parties  has  been  previously  commenced  in  a  tribunal  of 
another  State  or  sovereignty,  having  jurisdiction.^  Roundly 
stated,  the  rule  is  that  dependence  of  a  former  action  between 
the  same  parties  for  the  same  cause  is  pleadable  in  abatement 
to  the  second  action,  provided  the  action  be  in  the  same  State, 
and  this  rule  holds  in  equity  as  well  as  in  law.  But,  on  the 
other  band,  the  plea  of  a  former  suit  pending  in  equity  for  the 
same  cause,  in  a  foreign  jurisdiction,  will  not  abate  an  action 
at  law,  or  authorize  an  injunction  against  the  prosecution  of 

'■  Chicago  &c.  R.  Co.  v.  Fosdick,  58  Am.  Dec.  433 ;  Maule  v.  Murray,  7 

106  IT.  S.  47,  68.  T.  E.  470;  Imlay  v.  EUefsen,  2  East, 

*  Speaking  with  reference  to  this  453;  Colt  v.  Partridge,  7  Met.  (Mass.) 

subject,  in  Stanton   v.  Embrey,   93  570,  572 ;  Smith  v.  Lathrop,  44  Pa.  St. 

U.  8.  548,  554,  and  citing  the  follow-  326,  328;  g.  c.  84  Am.  Dec.  448;  Cox 

ing  authorities,  it   was   said  in  the  v.  Mitchel,  7  C.  B.  (n.  s.)55;  Wood 

Supreme  Court  of  the  United  States  v.  Lake,  13  Wis.  85,  91 ;  Wadleigh  v. 

by  Mr.  Justice  Clifford:   "  Repeated  Veasie,  3  Sumn.  (U.  S.)  167;  Loring 

attempts  to  maintain  the  negative  of  v.  Marsh,  2  Cliff.  (U.  S.)  322;  White 

that  proposition  have  been  made,  and  v.  Whitman,  1  Curtis  (U.   S.),  494; 

it  must  be  admitted  that   such  at-  Salmon  v.  Wootton,   9  Dana   (Ky.), 

tempts  have  been  successful  in  a  few  422;  Yelverton  v.  Conant,  18  N.  H. 

jurisdictions ;  but  the  great  weight  of  123 ;  Walsh    v.   Durkin,    12    Johns, 

authority  is  the  other  way.    Bowne  (N.  Y.)  99;  Davis  t;.  Morton,  4  Bush 

D.Joy,  9  Johns.  (N.  Y.)  221;  Hatch  (Ky.),  442,   444;    s.  c.   96  Am.    Dec. 

«,  Spoffard,  22  Conn.  485,  497;  s.  c.  309." 
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an  action  in  the  foreign  tribunal.*  Out  of  the  rule  produced 
by  this  greed  of  jurisdiction  has  grown  the  rule  that  the 
dependency  of  a  suit  in  a  state  court,  for  the  foreclosure  of  a 
mortgage,  will  not  bar  a  subsequent  suit  in  a  court  of  the 
United  States  between  the  same  parties  for  the  foreclosure  of 
the  same  mortgage.^  Equally  bad  is  the  rule  that  the  fact 
that  a  suit  is  brought  by  the  trustee  in  a  railway  mortgage  in 
a  State  court,  to  foreclose  the  mortgage,  will  not  be  a  bar  to  a 
similar  suit  in  a  court  of  the  United  States,  by  a  holder  of 
bonds  secured  by  the  mortgage.'  ■  But  the  evils  whicii  neces- 
sarily flow  from  such  a  rule  are  mitigated  by  another  rule,  to 
the  effect  that  the  court  which  first  obtains  jurisdiction  of  the 
res,  by  seizing  it  and  taking  it  into  its  custody  through  its 
receiver  or  otherwise,  thereby  acquires  full  and  complete  juris- 
diction over  it,  with  the  right  to  grant  any  proper  relief  prayed 
for  in  the  bill.*  This  rule  is  applicable  to  the  case  where 
actions  have  been  brought  to  foreclose  a  railway  mortgage  in 
two  different  courts  of  the  United  States  situated  in  different 
circuits.  Here  the  court  which  first  gains  jurisdiction  by  ser- 
vice of  process  and  by  a  seizure  of  the  property  upon  which  the 
mortgage  rests,  acquires  the  right  to  proceed  with  the  fore- 
closure  suit,  administering  all  proper  equitable  relief,  not- 
withstanding the  bill  to  foreclose  the  mortgage  may  have  been 
filed  in  another  circuit.*  So,  where  a  bill  was  filed  in  a  State 
court  to  restrain  the  foreclosure  of  a  mortgage,  and  to  have 
the  same  set  aside  and  declared  void,  and  subsequently,  but 
on  the  same  day,  a  bill  was  filed  in  a  Fe-deral  court  for  a  fore- 
closure of  the  same  mortgage,  and  the  process  of  the  Federal 
court  was  served  prior  to  the  time  of  service  of  process  of  the 

•  Insurance  Co.  v.  Brune,  96  U.  S.  broad  rule  laid  down  by  Chief  Justice 
588.  Marshall,  that  "in  all  cases  of  con- 

'  Weaver  v.  Field,  16  Fed.  Rep.  22.  current  jurisdiction,  the  court  which 

•  Beekman  v.  Hudson  River  &c.  R.  first  has  possession  of  the  subject  must 
Co.,  35  Fed.  Rep.  S.  decide    it."     Smith    v.    Mclver,    9 

•  Buck  V.  Colbath,  3  Wall.  (U.  S.)  Wheat.  (U.  S.)  582.  Compare  Rigga 
334,341;  Union  Trust  Co.  v.  Rockford  v.  Johnson  County,  6  Wall.  (U.  S.) 
Ac.  R.  Co.,  6  Biss.  (U.  S.)  197 ;  Owens  166. 

e.  Ohio  Cent.  R.  Co.,  20  Fed.  Rep.  10.  *  Ohio  v.  Central  R.  Co.,  20  Fed. 

These  cases  recognize  and  follow  the     Rep.  10. 
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state  court,  —  it  was  held  that  the  Federal  court  acquired  juris- 
diction to  proceed  to  the  decision  of  all  questions  legitimately 
growing  out  of  the  subject-matter  in  controversy/ 

§  6212.  Kiglit  to  Foreclose  for  Ifon-payment  of  Interest. 

This  will  depend,  of  course,  upon  the  construction  of  the 
instrument  of  mortgage.  Where  a  railway  mortgage  deed  of 
trust  prohibited  the  trustee,  without  the  consent  of  a  majority 
in  value  of  the  bondholders,  from  declaring  the  principal  due 
before  maturity,  or  from  taking  possession,  or  maintaining  a 
foreclosure  action  for  the  principal,  before  the  maturity  of  the 
bonds, — it  was  held  that  this  did  not  preclude  the  trustee  from 
maintaining  an  action  to  foreclose  the  mortgage  for  the  non- 
payment of  interest  at  the  suit  of  a  single  bondholder.'  Where 
such  a  mortgage  provided  for  an  entry  by  the  trustee  after 
twelve  months'  default  in  the  payment  of  interest,  it  was  held 
that  this  did  not  bar  an  action  for  a  foreclosure,  or  an  action 
to  recover  the  interest,  at  any  time  after  default.* 

§  6213.  How  Far  the  Action  of  a  Majority  of  the  Bond- 
holders will  Control.  —  Aside  from  the  distinct  terms  of  the 
mortgage  deed  of  trust,  it  is  to  be  observed  that  a  court  will 
very  often,  in  conflicting  and  doubtful  matters,  incline  to  the 
decision  of  a  majority  of  the  bondholders.  Speaking  with 
reference  to  this  subject,  it  was  said  by  Mr.  Chief  Justice 
Waite:  "Railroad  mortgages  are  a  peculiar  class  of  securities. 
The  trustee  represents  the  mortgage,  and,  in  executing  his 
trust,  may  exercise  his  own  discretion,  within  the  scope  of  his 
powers.  If  there  are  differences  of  opinion  among  the  bond- 
holders as  to  what  their  interests  require,  it  is  not  improper 
that  he  should  be  governed  by  the  voice  of  the  majority,  act- 

^  Union  Mut.  Life  Ins.  Co.  v,  Uni-  dick,  106  TJ.  S.  47,  where,  under  a 

versity,  6  Fed.  Eep.  443.  construction  of  such  a  mortgage  and 

•  Farmers'  Loan  &c.  Co.  v,  Chicago  a  peculiar  state  of  facts,  it  was  held 
&c.  R.  Co.,  27  Fed.  Eep.  146.  that  a  holder  of  a  minority  of  the  de- 

•  Central  Trust  Co.  v.  New  York  faulted  coupons,  a  majority  of  them 
City  &c.  E.  Co.,  33  Hun  (N.  Y.),  513.  having  been  funded,  could  aot  main- 
Compare  Chicago  &C.  E.  Co.  v.  Fob-  tain  an  action  for  a  foreclosure. 
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ing  in  good  faith  and  without  collusion,  if  what  they  ask  is  not 
inconsistent  with  the  provisions  of  his  trust." ^  A  disposition 
to  yield  assent  to  the  views  of  a  majority  of  the  bondholders 
has  resulted  in  the  conclusion  that,  with  the  concurrence  of  a 
majority  of  the  bondholders,  of  the  trustee  in  the  mortgage, 
and  of  the  corporation  itself,  the  court  may  not  improperly 
proceed  to  a  speedy  foreclosure,  leaving  conflicting  claims  and 
equities  to  be  thereafter  settled.'' 

§  6214.  Parties  to  Suits  of  Foreclosure.  —  In  a  proceeding 
to  foreclose  a  first  mortgage,  or  to  compel  the  trustees  there- 
under to  take  possession  of  the  mortgaged  property  under  the 
terms  of  the  mortgage  deed  of  trust,  the  bondholders  under 
the  second  mortgage  are  not  necessary  parties,  and  it  is  not 
necessary  to  go  into  any  investigation  of  their  rights.     "  The 
rights  of  the  plaintiff's  are  the  same  that  they  would  be  if  the 
second  mortgage  had  not  been  made,  and   there  is  no  reason 
why  they  should  not  enjoy  those  rights,  in  the  fact  that  the 
mortgagor  has  done  something,  since  their  rights  attached  to 
the  property,  which  will  render  litigation  necessary  to  define, 
limit,  and  enforce  them." '     On  the  other  hand,  it  has  been 
held  that  senior  mortgagees  will  not  be  permitted  to  become 
parties  to  a  suit  for  the  foreclosure  of  junior  mortgages  to  se- 
cure railroad  bonds,  nor  will  they  be  allowed  to  contest  the 
accuracy  of  the  judgment  entered  in  such  suit,  providing  for 
a  reorganization  of  the  road,  their  rights  not  having  been 
affected.''     The  governing  principle  is  that  the  decree  of  fore- 
closure binds  not  only  the  parties  hut  privies,  and  that  it  binds 
all  second  mortgagees,  and  all  others  claiming  rights  in  the 
property  subject  to  the  mortgage  which    is  foreclosed;  and 
they  are  bound  by  representation  through  their  mortgagor, 
although  not  made  parties.'     But  it  has  been  held  competent 

1  Shaw  V.  Kailroad  Co.,  100  U.  S.  '  First  Nat.  Fire  Ins.  Co.  v.  Salia- 
605,  612 ;  repeated  in  First  Nat.  Bank     bury,  130  Mass.  303,  311. 

V.  Shedd,  121  U.  S.  74,  86.  *  Ex  parte  McHenry,  9  Abb.  N. 

2  First  Nat,  Bank  v.   Shedd,  121      Cas.  (N.  Y.)  256. 
V.  S.  74. 

'  Haven  v.  Grand  Junction  &o.  R.  Co.,  12  Allen  (Mass.),  337,  340. 
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for  the  trustees  in  such  a  mortgage,  after  they  have  ac- 
quired possession  under  the  decree  of  foreclosure,  to  bring 
an  action  against  subsequent  lien-holders,  for  the  purpose 
of  securing  their  rights,  if  the  lien-holders  set  up  claims  of 
right  inconsistent  with  the  title  of  the  trustees;^  and,  of 
course,  in  such  a  case  the  subsequent  lien-holders  would 
have  to  be  made  parties.  As  elsewhere  seen,^  the  corpo- 
ration, in  its  artificial  character,  is  an  indispensable  party.' 
And,  as  above  stated,  if  the  bondholders  proceed  by  rea- 
son of  the  failure  or  refusal  of  the  trustee  in  the  mort- 
gage so  to  do,  the  trustee  is  an  indispensable  party.*  It 
also  seems  clear  that  prior  creditors,  having  liens  upon  the 
property,  or  rights  against  it,  which  take  precedence  over 
the  mortgage  which  is  sought  to  be  foreclosed,  are  not 
necessary  parties  to  the  foreclosure  proceeding,  unless  they 
were  in  some  way,  either  by  aflfirmative  action  or  adop- 
tion, parties  to  the  mortgage  in  suit.  The  reason  is  that  the 
foreclosure  proceeding  does  not  divest  their  rights  at  all,  but 
that  the  purchaser  thereunder  merely  acquires  the  equity  of 
redemption  of  the  mortgagor,  as  against  them.*  In  conform- 
ity with  a  rule  of  chancery  practice  discussed  in  other  rela- 
tions,^ where  the  bill  is  brought  by  bondholders,  as  it  is 
generally  impracticable  to  join  them  all  on  account  of  their 
number,  it  is  allowed  to  be  brought  by  one  or  more  of  them, 
for  themselves  and  for  the  benefit  of  such  others  as  may 
choose  to  come  in  and  share  the  expense  of  the  litigation;  and 
the  same  rule  obtains  in  regard  to  creditors'  bills  in  equity, 
where  the  purpose  is  not  the  foreclosure  of  a  mortgage.  In 
such  cases,  as  has  been  well  observed,  the  rule  of  chancery 
practice  has  never  been  interpreted  to  be  violative  of  any 
principle  of  Magna  Charta,  or  of  any  bill  of  rights  embodied 
in  American  State  constitutions.     "  This  rule  is  that,  when 

'  Haven  v.  Grand  Junction  &c.  E.  "  Allen  v.   Knight,  6  Hare,  272 ; 

Co.,12Allen(Mass.),  337,  340.  Shaw  v.  Norfolk  County  R.  Co.,  5 

'  Post,  §  6874.  Gray  (Mass.),  162,  171. 

'  See  Herring  v.  New  York  &c.  R.  ^  Ante,   §  4565,   et  seq.      Compare 

Co.,  63  How.  Pr.  (N,  Y.)  497.  anU,  §  3483,  et  seq. 

*  AnU,  §  6210. 
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the  parties  to  a  cause  are  numerous,  or  some  of  them  are  un- 
known, or  beyond  the  jurisdiction  of  the  court,  so  as  not  to  be 
subject  to  its  process,  but  they  all  belong  to  a  class  whose 
rights  are  analogous  to  those  of  parties  actually  before  the 
court,  because  dependent  on  the  same  principles  of  law,  the 
court  will  often  proceed  to  adjudge  the  rights  of  the  class  as 
such,  and,  in  the  absence  of  all  collusion,  the  decree  will  be 
considered  binding  upon  the  whole  class  who  are  in  like  sit- 
uation."^ "  This,"  continues  the  court,  "  is  especially  true  of 
a  creditor's  bill,  which  is  usually  filed  not  only  in  behalf  of 
parties  complainant  actually  before  the  court,  but  also  in  be- 
half of  all  persons  of  the  same  class,  who  afterwards  elect  to 
come  in  under  the  decree  and  make  proof  of  their  claims  be- 
fore the  register  or  master.  Issues  thus  fairly  tried,  and 
equities  thus  adjudged,  between  the  parties  served  with  pro- 
cess, are  held  binding  upon  those  absent,  because  of  this  vi- 
carious representation  in  the  person  of  litigants  of  the  same 
class  to  which  they  belong."^ 

§  6215.  Position  of  Parties  with  Reference  to  Federal 
Jurisdiction.  — The  position  of  the  trustee  in  the  mortgage,  as  a 
party  in  the  foreclosure  suit,  has  been  made  an  important  one, 
upon  the  question  of  the  jurisdiction  of  courts  of  the  United 
States  as  depending  upon  adverse  citizenship.  The  Supreme 
Court  of  the  United  States  held  that  the  condition  of  jurisdic- 
tion in  the  act  of  1875^  that  "there  shall  be  a  controversy 
between  citizens  of  different  States,"  requires  the  court  to 
ascertain  whether  there  is,  in  a  suit  having  numerous  parties, 
a  real  controversy  between  citizens  of  different  States;  that  for 
this  purpose,  the  court  will  ascertain  the  real  matter  in  dis- 
pute, and  arrange  the  parties  on  the  one  side  or  the  other  of 
that  dispute,  according  to  their  real  relations  to  it,  and  not 

'■  Morton  v.  New  Orleans  &c.  R.  bound  by  representation,  may  come 
Co.,  79  Ala.  590, 610;  citing  Story  Eq.  in  after  the  decree  has  been  made 
PI..  §§  99-115;  1  Dan.  Ch.  Pr.  1911.  settling  the  rights  of  the  parties,  and 
'Morton  v. 'Sew  Orleans  &c.  E.  establish  their  claims  before  the  mas- 
Co.,   79  Ala.  590,  611,' — opinion  by  ter,  in  conformity  with  the  principles 
Somerville,  J.      That   creditors,   so  of  the  decree,  see  post,  §  6217. 
'  18  U.S.  Stat,  at  Lar,e,pt.  3,470. 
4844 


FORECLOSURE  OP  SUCH  MORTGAGES.      [5  Thomp.  Corp.  §  6216, 

according  to  their  nominal  positions  as  parties  to  the  record; 
and  that,  if  it  appears  that  those  on  one  side  are  all  citizens 
of  different  States  from  those  on  the  other  side,  jurisdiction 
may  be  entertained  and  the  cause  proceeded  with.^  For  the 
purpose  of  determining  the  question  of  jurisdiction,  unless  by 
reason  of  special  circumstances  the  trustee  in  the  mortgage 
occupies  an  adversary  position  to  that  of  the  bondholders, 
the  court  may  arrange  them  on  the  same  side  of  the  litiga- 
tion, and  if  there  is  a  substantial  controversy  between  them 
and  another  party,  the  court  will  have  jurisdiction.^  |  But,  as 
already  seen,'  cases  may  arise  where  the  bondholders  are  de- 
manding relief  against  the  trustee,  in  which  case  it  is  sup- 
posed that  they  will  occupy,  for  the  purpose  of  determining 
the  question  of  Federal  jurisdiction,  the  adversary  positions 
which  they  formally  occupy  upon  the  record. 

§  6216.  Intervening  Petitioners.  —  As  elsewhere  seen, ^  the 
foreclosure  of  a  railway  mortgage  is  generally  attended  with 
the  appointment  of  a  receiver  pendente  lite,  whose  oflBce  it  is 
to  operate  the  property  and  conserve  it  for  the  benefit  of  all 
having  claims  upon  it.  Parties  having  such  claims,  who  have 
not  been  made  parties  to  the  bill,  are,  under  the  principles  of 
equity,  entitled  to  intervene  pro  interesse  suo,  present  their 
claims,  and  have  them  examined  before  a  master,  and,  on  his 
report,  adjudicated  by  the  court.  In  some  cases  the  inter- 
vening petitioner  is  remitted  to  his  remedy  at  law.  But  this, 
where  not  prescribed  or  allowed  by  statute,*  is  unusual,  be- 
cause it  subjects  the  foreclosure  proceeding  to  delays  which 
depend  on  the  action  of  other  tribunals,  and  which  cannot  be 
submitted  to  without  great  danger  to  public  and  private  inter- 
ests. According  to  the  course  of  some  courts,  however,  the 
right  of  a  claimant  to  intervene  will  be  denied  where  he  has 
a  plain  remedy  at  law.     For  instance,  it  has  been  held  in  a 

1  Removal  Cases,  100  IT.  S.  457 ;     Fed.  Rep.  1 ;  Arapahoe  County  v.  Kan- 
reaflarmed  in  Pacific  Railroad  v.  Ket-      sas  Pac .  R .  Co.,  4  Dill.  (U.  S.)  277. 
chum,  101  U.  S.  289,  298.  »  Ante,  §  6210. 

*  Barry  v.  Missouri  &c.  R.  Co.,  27  *  Post,  ch.  173. 

»  Post,  i  7131. 
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leading  case  that  a  land-owner,  who  has  granted  to  a  railroad 
corporation  the  right  of  way  over  his  land,  subject  to  a  for- 
feiture of  the  right  in  case  of  failure  to  pay  a  stipulated  com- 
pensation therefor,  cannot,  in  a  proceeding  by  a  mortgage 
creditor  to  foreclose  his  mortgage  on  the  property  of  the  com- 
pany, intervene  and  have  his  forfeiture  enforced  by  a  remedy 
so  extraordinary  as  an  injunction.  In  the  view  of  the  court, 
he  was  properly  remitted  to  his  remedy  at  law;  and  it  was 
suggested  that  the  only  application  he  could  probably  make 
with  any  propriety  in  a  foreclosure  proceeding,  would  be  for 
permission  to  proceed  in  an  action  against  the  receiver  to 
recover  the  possession  of  the  property.^  But  it  is  believed 
that  the  courts  of  the  United  States  would,  in  such  a  case, 
according  to  their  usual  practice,  permit  an  intervention, 
and  adjust  the  rights  of  such  a  claimant  in  the  foreclosure 
suit.  In  some  cases,  what  is  called  an  "  intervention,"  is 
not  an  intervention  pro  interesse  suo,  but  is  merely  the  addi- 
tion of  new  parties.  The  parties  permitted  to  be  joined  indeed 
come  in  for  the  protection  of  their  own  interests,  but  not 
merely  for  that:  they  become  principal  parties  to  the  suit, 
with  liberty  to  take  part  in  its  conduct,  not  only  for  the  pro- 
tection of  their  own  interests,  but  for  the  protection  of  the 
interests  of  other  parties  interested  in  common  with  them.^ 

§  6217.  Oreditors  Coining  in  under  the  Decree  and 
Proving  their  Claims  before  a  Master.  —  "The  other  cred- 
itors," as  Mr.  Justice  Story  observes,  "  may  come  in  under  the 
decree,  and  prove  their  debts  before  the  master  to  whom  the 
cause  is  referred,  and  obtain  satisfaction  of  their  demand, 
equally  with  the  plaintiffs  in  the  suit;  and  under  such  circum- 
stances they  are  treated  as  parties  to  the  suit."*     "And  while 

'  Coe  V.  Columbus  &c.  E.  Co.,  10  ogy  to  the  use  of  the  word  in  the  Code 

Ohio  St.  372,  411,  412;  «.  c.  75  Am.  of  Civil  Procedure  of  Texas,    which 

Dec.  518,  548.  is  understood  to  be  derived  chiefly 

"  For    illustration,   see    Farmers'  from  the  Civil  Law.     See  also  Ex 

Loan  &  Trust  Co.  v.  Texas  "Western  parte  Betz,  9  Abb.  N.  Cas.  (N,  Y.) 

E.  Co.,  32  Fed.  Eep.  359,  where  the  246. 

joining  of  the  new  parties  was  proba-  '  Story's  Eq.  PL,  ^  99 ;  quoted  and 

bly  called  an  "  intervention  "  by  anal-  doctrine  affirmed  in  Morton  i;.  New 
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it  is  true,  generally,  that  each  creditor,  who  may  afterwards 
appear  and  prove  his  claim,  may  contest  the  claim  of  every 
other  creditor,  this  right  is  subject  to  the  exception,  that  it 
must  be  exercised  in  conformity  to  the  principles  settled  by 
the  decree  under  which  the  reference  was  had,  and  nothing 
settled  by  this  decree  is  allowed  to  be  re-examined  by  the  reg- 
ister, who,  under  our  practice,  discharges  the  functions  of  a 
master."  * 

§  6218.  Settling'  Conflictingr  Equities.  —  It  is  seldom,  in 
modern  chancery  practice,  especially  in  the  case  of  railway 
mortgages,  that  a  bill  in  equity  to  foreclose  such  a  mortgage 
proceeds  with  the  mere  object  of  establishing  the  rights  of  the 
mortgagees  against  the  property;  but,  as  was  said  by  Somer- 
ville,  J.,  "the  common  practice  has  always  been,  to  permit 
the  chancellor  to  render  a  decree  settling  all  the  equities  in 
the  case,  which  are  disclosed  by  the  bill,  prior  to  making  a 
reference."  ^  "These  equities,"  continues  he,  in  the  language 
of  the  same  court  in  a  preceding  case,  "  embrace  the  substan- 
tial merits  of  the  controversy  —  the  material  issues  of  fact 
and  law  litigated,  or  necessarily  involved  in  the  cause,  which 
determine  the  legal  rights  of  the  parties,  and  the  principles 
by  which  such  rights  are  to  be  worked  out."*  But  while  it  is 
usual,  it  is  not  necessary,  to  settle  conflicting  equities  before 
making  the  decree  of  foreclosure  and  sale.^  Where  a  railway 
mortgage  deed  of  trust  provided  for  a  sale  in  case  of  a  de- 
fault in  any  of  the  bonds,  and  made  it  the  duty  of  the  trustees 
to  sell  on  the  request  of  the  majority  in  interest  of  the  bond- 
holders, it  was  held  that  the  court  would  not  restrain  a  sale  by 
the  trustees  until  it  should  be  ascertained  how  many  of  the 
bonds  were  due.^ 

Orleans  &c.  E.  Co.,  79  Ala.  590,  611.  Ooctran  v.  Miller,  74  Ala.  50;  Malone 

See  post,  §  7022,  et  seg.  v.  Marriott,  64  Ala.  486 ;    Walker  v. 

^  Morton  v.  New  Orleans  &c.  R.  Crawford,  70  Ala.  567 ;  Jones  v.  Wil- 

Co.,  79  Ala.  590,  611.  son,  54  Ala.  50;  Garner  v.  Prewitt,  32 

'  Morton  v.  New  Orleans  &c.  R.  Ala.  13,  18. 
Co.,  79  Ala.  590,  612.  *  First  Nat.   Bank  v.  Shedd,  121 

'  Ibid.;  citing  to  the  rule  of  prac-  U.  S.  74. 
tice  Adams  v.  Sayre,  76  Ala,  509,  517 ;  '  State  v.  Brown,  64  Md.  199. 
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§  6219.  When  Court  will  Order  an  Appraisement  Prior 
to  Sale.  —  It  has  been  held  in  such  a  case  in  Ohio  that,  pro- 
ceeding under  the  rules  prescribed  by  statute  affecting  the 
foreclosure  of  ordinary  mortgages  of  real  estate,  the  court 
would  order  an  appraisement  of  the  property  prior  to  sale; 
and  the  court  intimated  that  this  would  be  done,  in  the  exer- 
cise of  a  discretion  if  there  were  no  statute.^  But  where,  by 
the  terms  of  the  mortgage,  the  right  to  a  sale  is  absolute,  it  is 
difficult  to  see  how  a  court  can  interpose,  and  make  a  new 
contract  for  the  parties  by  saying  that  there  shall  be  no  sale, 
except  at  a  valuation  ascertained  by  the  court, 

§  6220.  "When  Property  and  Franchises  Sold  as  an  En- 
tirety and  when  DiTided.  —  As  a  general  rule,  where  the 
property  and  franchises  of  a  railroad  company  have  become 
the  subject  of  a  general  mortgage,  upon  a  foreclosure  of  that 
mortgage,  such  property  and  franchises  will  be  sold  as  an 
entirety;  since  to  allow  a  railroad  to  be  cut  up  into  fragments, 
and  separate  portions  to  be  sold  at  different  sales,  in  the  differ- 
ent counties  through  which  it  passes,  to  different  purchasers, 
would  not  only  sacrifice  the  rights  and  interests  of  creditors, 
but  defeat  the  object  and  intention  of  the  legislature,  in 
granting  the  charter.^  But,  after  all,  it  seems  a  matter  to  be 
determined  by  the  contract;  so  that  the  above  principle  would 
obtain  only  where  the  contract  is  silent. 

§  6221.  Superintending  Power  of  the  Court  over  the 
Sale.  —  The  court  in  which  a  proceeding  to  foreclose  a  mort- 
gage has  been  brought  possesses  a  superintending  power  over 
the  sale,  on  the  principle  that  every  court  possesses  a  general 
control  over  its  own  process  to  prevent  abuses  thereof.  It 
has  been  reasoned  that,  in  respect  of  the  personal  property 
covered  by  a  railway  mortgage,  the  court  may,  in  its  dis- 
cretion, take  such  steps  as  will  properly  lead  to  an  advan- 

*  Coe  V.  Columbus  &c.  E.  Co.,  10  *  Macon  &c.  E.  Co.  v.  Parker,  9 

Ohio  St.  372,  407;  s.  e.  75  Am.  Dec.  Ga.  377;  Ooe  i;.  Columbus  &c.  E.  Co., 

518,  545.  10  Ohio  St.  372;  s.  c.  75  Am.  Dec.  518. 
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tageous  sale  and  to  prevent  a  sacrifice.^  It  has  also  been  laid 
down  that,  "  there  will  also  be  a  discretion  to  guard  against 
the  failure  of  a  sale  and  the  consequent  expense  and  delay,  by 
requiring  a  deposit  of  money,  or  other  satisfactory  security, 
that  the  terms  of  the  sale  will  be  complied  with."^ 

§  6222.  Creditors  may  Combine  to  Purchase,  —  There  is, 
obviously,  no  principle  upon  which  fraud  can  be  imputed  to 
the  creditors  of  an  insolvent  corporation,  who  combine  and 
form  an  association  for  the  purpose  of  protecting  themselves 
by  purchasing  its  property,  when  legally  brought  to  sale,  pro- 
vided it  is  no  part  of  the  agreement  to  stifle  competition  at 
the  sale,  or  to  obtain  any  unfair  advantage.*  The  bondholders 
and  stockholders  of  a  railroad  company  may  therefore  unite 
for  the  purchase  of  the  property,  at  a  sale  made  in  good  faith, 
to  prevent  a  sacrifice  of  it.* 

§  6223.  Trustee  may  Purcliase  for  the  Bondholders.  —  We 

have  seen  that  the  trustee  in  a  railway  or  other  corporate 
mortgage  represents  the  bondholders  in  such  a  sense  that  he 
may  bring  an  action  to  foreclose  themortgage  without  joining 
them  as  parties.*  •  His  duty,  as  their  trustee,  does  not  end  with 
the  proper  institution  and  prosecution  of  a  foreclosure  suit; 
but  it  is  obviously  his  duty  to  attend  to  the  foreclosure  sale 
and  exercise  the  right,  as  a  bidder,  for  the  purpose  of  protect- 
ing them,  which  every  creditor  may  lawfully  exercise  at  a 
judicial  sale,  although  made  in  a  proceeding  in  which  he  is 
plaintiff,  for  the  protection  of  his  own  interests.  This  right, 
it  has  been  well  reasoned,  exists,  independently  of  the  terms 
of  the  mortgage.  So  that,  where  an  order  was  entered  in  a 
foreclosure  suit,  directing  the  trustee  to  bid  up  to  the  extent 
of  $450,000,  "  for  the  benefit  of  all  the  bondholders,"  this  did 
not  prevent  him  from   bidding  $750,000,  although   not    re- 

^  Coe  V.  Columbus  &c.  E.  Co.,  10  '  Kitchen  ■».  St.  Louis  &c.  K.  Co., 

Ohio  St.  372,  407;  «.  c.  75  Am.  Dec.      69  Mo.  224,  259. 

518,  545.  *  Pennsylvania  Transp.  Co.'s  Ap- 

"  Ibid.  408.  peal,  101  Pa.  St.  576. 

»  ^ra««,§6209. 
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quested  so  to  do  by  a  majority  of  the  bondholders.  The  order 
of  the  court  was  justly  construed  as  fixing  only  a  minimum 
bid,  or  rather  as  naming  a  minimum  sum,  below  which  he 
should  not  allow  the  property  to  be  sacrificed  to  others.' 

§  6224.  Power  of  the  Trustee  to  Deal  with  the  Property 
so  Purchased.  —  But  where  a  trustee  bids  in  the  property  for 
the  benefit  of  all  the  bondholders,  he  still  holds  it  as  trustee, 
and  subject  to  the  terms  of  the  mortgage,  and  he  has  no 
power  to  deal  with  it  as  general  owner.  When,  therefore,  such 
a  trustee,  after  having  purchased  the  property  at  a  foreclosure 
sale,  assumed  to  sell  it  to  another  railroad  company  for  $100,- 
000,  it  was  held  that  this  sale  was  unlawful  and  voidable  at 
the  suit  of  any  objecting  bondholder,  and  that  if  the  execution 
of  the  trust  recited  in  the  mortgage,  which  provided  for  the  or- 
ganization of  a  new  corporation,  proved  to  be  impracti- 
cable, it  was  the  duty  of  the  trustee  to  seek  the  direction  of  the 
court.^  It  has  been  held,  in  such  a  case,  where  a  dissenting 
bondholder  brought  an  action  against  the  trustee  to  recover 
damages  for  a  breach  of  trust  committed  in  the  manner  above 
described,  that  the  measure  of  the  plaintiff's  damages  was  the 
value  of  his  proportional  part  of  the  property  thus  wrong- 
fully sold.' 

§  6225.  Trustees  under  Corporate  Mortgag-e  Interested  in 
Purchase.  —  Whether  the  trustees  in  a  railway  or  other  cor- 
porate mortgage,  who  have  an  interest  as  holders  of  the  bonds 
secured  by  the  trust  deed,  are  precluded  from  being  members 
of  an  association  formed  for  the  purchasing  of  the  trust  prop- 
erty, at  a  sale  made  by  them  in  pursuance  of  the  terms  of  the 
trust  deed,  is  a  question  the  solution  of  which  has  been  referred 
to  a  well-settled  rule.  That  rule  is  this:  "  That  a  mortgagee 
with  power  of  sale,  is  a  trustee,  as  well  as  a  creditor,  and  that, 
at  his  own  sale,  he  cannot  become  a  purchaser,  either  directly 
or  indirectly,  so  as  to  cut  off  the  equity  of  redemption.  But 
such  a  sale  is  not  void;  it  is  good  as  to  all  the  world,  and  for  all 

>  James  v.  Cowing,  82  N.  Y.  449.  ">  Ibid.  »  Ibid. 
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purposes,  excepting  only  that  the  mortgagor  still  has  the  right 
to  pay  the  debt  and  redeem  the  land."^  When,  therefore,  the 
property  of  a  corporation  is  sold  by  the  trustees  under  a  mort- 
gage, who  are  also  interested  as  holders  of  some  of  the  bonds 
secured  by  the  mortgage,  and  as  members  of  an  association 
formed  for  the  purpose  of  purchasing  the  property  at  a  fore- 
closure sale,  such  sale  is  not  void,  but  the  company  or  its 
stockholders  are  restricted  to  their  right  to  redeem,  and  this 
right  must  be  exercised  within  a  reasonable  time,  and  before 
the  intervention  of  new  equities.  Nor,  under  well-established 
principles  of  equity,^  will  such  a  sale  be  void  from  the  mere 
fact  that  the  trustees  in  the  mortgage  are  interested  in  the 
purchase;  but  no  matter  how  fair  and  honest  it  may  have 
been,  it  will  be  set  aside  on  the  application  of  any  of  the 
parties  in  interest,  provided  such  application  is  made  within 
a  reasonable  time  after  the  sale,  which  is  to  be  judged  of  by 
the  court,  under  all  the  circumstances  of  the  case.' 

§  6226.  Application    to    Set  Aside  Sale  must  be    Timely. 

The  rule  announced  in  many  cases  is,  that  while  a  cestui 
que  trust  has  a  right  to  come  into  a  court  of  equity  and  ask 
that  a  sale  of  trust  property  made  by  the  trustee  to  himself, 
be  set  aside,  l)is  coming  must  be  timely.  He  has  no  right  to 
lie  idly  by  until  new  equities  arise,  and  speculate  on  the  suc- 
cess or  non-success  of  the  investment  or  transaction  of  which 
he  complains,  and  see  others  in  good  faith,  and  without  fraud, 
by  large  expenditures  of  money,  make  that  valuable  which 
was  before  valueless,  and  then  come  and  ask  the  aid  of  a 
court  of  equity  to  enable  him  to  appropriate  to  himself  such 

'  Allen  V.  Eanson,  44  Mo.  263,  267 ;  chasing  the  trust  property  is  liable  to 

s.  c.  100  Am.  Dec.  282 ;  Gaines  v.  Al-  have  the  purchase  set  aside,  if  in  any 

len,  58  Mo.  537, 543 ;  Eeddick  v.  Gress-  reasonable  time  the  cestui   que  trust 

man,  49  Mo.   389,   392 ;  Thornton  v.  chooses  to  say,  he  is  not  satisfied  with 

Irwin,  43  Mo.  153.      Compare  ante,  it."    To  the  same  principle  see  Haw- 

§  4071,  et  seq.  ley  v.  Cramer,  4  Cow.  (N.  Y.)  717; 

'  In  Campbell  v.  Walker,  5  Yes.  Cumberland  Coal  Co.  v.  Sherman,  30 

678,  the  Master  of  the  Bolls  said :  "  I  Barb.  (N.  Y.)  553,  563. 
will  lay   down    the    rule    as  broad  '  Kitchen  v.  St.  Louis  &c.  E.  Co., 

as  this,  and  I  wish  trustees  to  un-  69  Mo,  224,  256,  261. 


derstand   it,  that   any  trustee  pur- 
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benefits  and  advantages,^  This  rule  applies  to  applications 
made  by  stockholders  or  bondholders  to  set  aside  trust  sales  of 
the  corporate  property;  and  where,  in  such  a  case,  the  stock- 
holders acquiesced  for  eighteen  months,  having  means  of 
knowledge  of  the  acts  complained  of,  it  was  held  that,  "  by 
not  coming  earlier,  they  had  precluded  themselves  from  ask- 
ing for  the  exercise  of  the  extraordinary  jurisdiction  of  the 
court."  ^  So,  where  a  stockholder,  having  knowledge  of  all  the 
facts  connected  with  a  railway  mortgage,  stood  by  for  three 
years,  made  no  attempt  to  restrain  the  negotiation  of  the 
bonds,  made  no  objection  to  the  sale  under  the  mortgage,  ac- 
cepted a  hundred  shares  of  the  stock  in  the  purchasing  com- 
pany in  lieu  of  a  part  of  his  interest  in  the  selling  company, 
which  stock  he  sold  at  a  profit,  agreed  to  let  all  of  his  stock 
in  the  old  company  go  into  the  new  organization,  under  the 
scheme  of  reorganization  which  had  been  agreed  upon,  and 
thereafter  waited  for  nearly  two  years  before  bringing  suit  to 
set  aside  the  sale,  which  he  asked  for  on  the  ground  that  the 
trustees  were  interested  in  the  sale  and  purchase,  —  it  was 
held  that  he  had,  by  his  conduct  and  his  laches,  disabled  him- 
self from  having  the  aid  of  a  court  of  equity.'  Under  sim- 
ilar circumstances  a  delay  by  stockholders  of  five  years,*  a,nd 
by  a  bondholder  for  the  same  length  of  time,°  was  held  such 
laches  as  precluded  the  party  complaining  from  maintaining 
a  bill  in  equity  to  set  aside  the  sale,  —  although  he  might 
have  been  successful  if  he  had  proceeded  promptly.'     In  all 


1  Kitchen  v.  St.  Louis  &c.  E.  Co.,  &  G.  146,  156;  Harwood  v.  Railroad, 

69  Mo.  224,  264;  Twin-Lick  Oil  Co.  ,;.  17  Wall.  (U.  S.)  78;  Badger  v.  Badg- 

Marbury,  91  IT.  S.  587,  591;  Samuel  er,  2  Wall.  (U.  S.)  87. 
V.  Holladay,  1  Woolw.   (U.   S.)  415;  ^  Graham   v.  Birkenhead  &c.   R. 

Follansbe  v.  Kilhreth,  17  111.  522;  s.  c.  Co.,  2  Macn.  &  G.  146,  156. 
65  Am.  Dec.  691;  Jones  v.  Smith,  33  »  Kitchen  v.  St.  Louis  &c.  R.  Co., 

Miss.  216;    Wade    v.  Pettibone,    11  69  Mo.  224,  263. 
Ohio,  57;  «.  c.  37  Am.  Dec.  408;  Tash  *  Harwood    v.    Railroad    Co.,   17 

V.  Adams,   10    Gush.   (Mass.),    252;  Wall.  (U.  S. )  78. 
Hodgson  V.  Earl  Porris,  15  Jur.  1022 ;  '  Credit  Co.  v.  Arkansas  Cent.  R. 

Peabody  v.  Flint,  6  Allen  (Mass.),  52;  Co.,  15  Fed.  Rep.  46. 
Graham  v.  Birkenhead  &c.  R.  Co.,  '  In  Twin-Lick  Oil  Co.  v.  Marbury, 

20  L.  J.  Ch.  (N.  s.)  445;  «.  c.  2  Macn.  91  U.  S.  587,  the  bill  was  filed  by  the 
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these  cases  the  governing  principle  is  that  stated  in  the  opin- 
ion of  Mr.  Justice  Miller  in  a  leading  case,  —  that  "no  delay, 
for  the  purpose  of  enabling  the  defrauded  party  to  speculate 
upon  the  chances  which  the  future  may  give  him,  of  deciding, 
profitably  to  himself,  whether  he  will  abide  by  his  bargain, 
or  rescind  it,  is  allowed  in  a  court  of  equity."^ 

§  6227.  Trustees  and  their  Counsel  not  Allowed  Com- 
pensation out  of  the  Fund.  —  In  Ohio,  it  has  been  laid  down, 
contrary,  it  is  believed,  to  the  usual  practice  in  the  Federal 
courts,^  that  in  the  distribution  of  the  funds  arising  from  the 
sale  of  the  properties  of  a  railroad  corporation  in  a  fore- 
closure proceeding  under  a  mortgage,  the  court  has  no  au- 
thority to  allow  compensation  to  the  trustees  in  the  mortgage 
and  to  their  solicitors.* 

§  6228.  Proceeds  of  Sale,  to  Whom  Paid  and  how  Cred- 
ited on  the  Bonds.  —  The  Supreme  Court  of  Ohio,  proceeding 
to  state,  for  the  guidance  of  the  Court  of  Common  Pleas,  the 
manner  in  which  such  a  mortgage  should  be  foreclosed  and 
the  fund  distributed,  laid  down  the  procedure  as  follows: 
"They  [the  mortgagees  —  meaning  the  trustees  in  the  mort- 
gage deed]  are  entitled  to  receive  the  money  coming  to  those 
for  whose  benefit  they  hold  the  securities;  and  with  them,  and 
not  with  the  bondholders,  any  contest  as  to  the  amount  due 
upon  those  securities  must  be  made,  and  must  be  made  upon 
an  issue  in  the  action.  The  bondholders  are  not  necessary,  or 
even  proper,  parties  to  the  action,  and  the  order  requiring 
them  to  appear  and  prove  their  claims  before  the  receiver  is 
erroneous.  It  is  true  that  the  bondholders  might  have  a  right 
to  intervene  if  the  mortgagee,  acting  for  them,  was  not  respon- 
sible, or  was  likely  to  prove  unfaithful  to  his  trust;  but 
that  is  a  matter  entirely  between  them  and  the  mortgagee. 

corporation,  and  the  court  denied  re-  '  Post,  Oh.  166. 

lief  on  the  ground  of  laches,  there  hay-  '  Coeti.  Columbus  &c.  E.  Co.,  10 

iag  been  a,  delsky  oi  four  years.  Ohio  St.  372,  408;  «.  c.  75  Am,  Dec. 

1  Twin-Lick   Oil  Co.  v.  Marbury,  518,  646. 
91 U.  S.  587,  592. 
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The  only  concern  of  the  company,  after  the  amount  due 
upon  the  security  has  been  ascertained,  is  that,  at  the  time  or 
before  any  payment  is  made,  the  bonds,  being  negotiable  and 
not  due,  should  be  produced  and  canceled  if  paid  iii  full,  or 
credited  on  their  face  with  the  amount  paid.  It  would  be  the 
duty  of  the  court  to  secure  this  protection  against  further  lia- 
bility to  the  company.  This  protection  does  not  require  that 
all  the  bonds  should  be  produced,  or  that  an  account  should 
be  taken  of  the  claims  of  those  who  hold  them.  Each  bond, 
by  the  terms  of  the  security,  stands  as  an  independent  claim, 
entitled  to  its  proper  proportion  of  any  fund  which  may  be  re- 
alized. Payment,  therefore,  may  and  ought  to  be  made  to  the 
extent  the  bonds  are  produced  and  canceled  or  credited.  If 
there  be  a  question  as  to  the  title  to  any  of  the  bonds,  or  a 
question  as  to  the  proportion  of  the  fund  coming  to  any  bond 
lost  or  destroyed,  or  any  question  between  the  mortgagee  and 
any  bondholder,  the  contest  between  those  interested  may  be 
settled  in  a  supplementary  proceeding,  or  in  another  action, 
and  such  difficulties  need  not  be  anticipated."  ^ 

§  6229.  Further  as  to  the  Distrihution  of  the  Proceeds. 

If  some  of  the  bonds  secured  by  the  mortgage  have  been  issued 
in  pledge  as  collateral  security  for  a  debt,  the  pledgee  will  be  en- 
titled to  prove  the  whole  amount  of  the  bonds,  but  he  will 
share  in  the  distribution  only  to  the  extent  of  his  debt.^ 
Bonds  issued  to  a  stockholder  as  a  mere  bonus  cannot  be 
proved  at  all.'  The  proportionate  interest  of  each  bondholder  in 
the  proceeds  of  the  sale  is  to  be  determined  by  the  contract 
of  hypothecation  which  is  embraced  in  the  mortgage  and  in 
the  bonds,  when  read  together  as  one  contract.  Under  ordi- 
nary railroad  mortgages,  which  are  issued  as  a  security  for  the 
whole  number  of  a  series  of  bonds,  which  number  is  definitely 
stated  in  the  mortgage,  each  bond  carries  with  it  only  a  frac- 

^  Ooe  V.  Columbus  &c.,  E.  Co.,  10  leans  &c.  E.  Co.,  79  Ala.  590;  Eice's 

Ohio  St.  372,  410 ;  s.  e.  75   Am.  Dec.  Appeal,  79  Pa.  St.  168. 
518,  547.  *  Duncomb  v.  New  York  &c.  E. 

2  Duncomb  v.  New  York  &c.  R.  Co.,  84  N.  Y.  190. 
Co.,  84  N.  Y.  190 ;  Morton  v.  New  Or- 
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tioual  interest  in  the  proceeds  of  the  sale  of  the  property,  to 
be  determined  by  the  proportion  which  its  amount  bears  to 
the  whole  amount  secured  by  the  mortgage,  whether  the  whole 
amount  has  been  issued  or  not.  Tlius,  if  the  mortgage  is 
created  to  secure  a  series  of  bonds  of  the  sum  of  $1,000  each, 
amounting  in  the  aggregate  to  $10,000,000,  upon  a  distribu- 
tion of  the  proceeds  arising  from  a  sale  to  foreclose  the  mort- 
gage, each  bondholder  will  be  entitled  to  the  same  proportion 
which  he  would  receive,  whether  $1,000  or  $5,000,  if  the  whole 
10,000  of  the  bonds  had  been  in  fact  issued.'  This  theory, 
as  expressed  in  a  per  curiam  opinion  of  the  Supreme  Court  of 
Pennsylvania,  is  that  such  a  mortgage  is  a  security  for  the 
whole  number,  and  for  each  and  every  bond  recited  in  it;  that, 
by  the  terms  of  the  instrument,  the  bonds  stand  in  equal  pro- 
tection; that  each  bond  carries  only  a  fractional  interest  of 
the  property  mortgaged;  and  that  the  fund  arising  from  the 
sale  of  the  property  is  the  representative  of  the  property  itself, 
and  is  owned  by  the  bondholders  in  the  same  proportion.^ 
On  the  same  basis  of  reasoning,  where  a  railroad  company 
entered  upon  a  scheme  for  retiring  a  series  of  its  secured 
income  bonds,  and  for  issuing  new  bonds  in  exchange  for 
them,  the  surrendered  bonds  to  be  held  by  the  trust  company 
uncanceled  until  all  should  be  retired,  —  it  was  held  that  a 
bondholder,  who  did  not  consent  to  surrender  his  bonds,  was 
not  entitled,  in  an  accounting  under  the  mortgage,  to  claim, 
for  interest  duo  him,  more  of  the  income  than  his  share  would 
have  been  if  no  bonds  had  been  surrendered.' 

§  6230.  Continued.  —  In  another  case  a  railroad  company 
had  executed  a  mortgage  to  secure  a  limited  number  of  bonds, 
and  afterwards  executed  another  mortgage  on  the  same  prop- 
erty to  secure  a  larger  number  of  bonds,  which  latter  mort- 
gage recited  that  the  holders  of  the  bonds  secured  by  the  first 
mortgage  had  agreed  to  surrender  the  same,  and  to  receive,  in 
substitution  therefor,  new  bonds  to  be  secured  by  the  first 

>  Barry  v.  Missouri  &c.  E.  Co.,  34  =  Hodge's  Appeal,  84  Pa.  St.  359, 

Fed,  Rep.  829.  362. 

»  Barry  v.  Missouri  &c.  E.  Co.,  34  Fed.  Eep.  829. 
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mortgage,  as  modified  by  the  second  mortgage.  All  the  bonds 
secured  by  the  first  mortgage,  except  twenty,  were  exchanged 
for  bonds  secured  by  the  second  mortgage.  Upon  a  foreclos- 
ure of  the  second  mortgage,  the  holders  of  these  twenty  bonds 
claimed  that  they  were  entitled  to  be  paid  out  of  the  proceeds 
of  the  mortgaged  property,  in  preference  to  the  holders  of  the 
new  bonds  who  had  surrendered  their  old  ones  in  exchange 
for  the  new;  so  that  the  proceeds,  which  would  have  been 
divided  among  2,825  bonds,  the  number  originally  secured  by 
the  first  mortgage,  should  be  first  appropriated  to  pay  the 
twenty  bonds  which  had  not  been  surrendered,  so  far  as  neces- 
sary to  eifect  such  payment.  But  the  court  held  that,  while 
those  holders  who  had  not  surrendered  their  bonds  were  enti- 
tled to  have  their  rights  preserved,  unafi'ected  by  what  had 
taken  place,  yet  equity  would  be  done  by  giving  them  such 
part  of  the  proceeds  of  the  sale  as  they  would  have  been  enti- 
tled to  if  the  new  bonds  and  mortgage  had  never  been  exe- 
cuted. In  other  words,  they  were  entitled  to  -^l^^-  of  the 
proceeds  of  the  sale,  and  no  more.  The  court,  however,  laid 
stress  upon  the  circumstance  that  there  was  an  express  un- 
derstanding between  the  corporation  and  those  bondholders 
who  had  consented  to  the  exchange,  that  the  first  mortgage 
should  stand  as  security  for  the  new  bonds.^  But  on  the 
basis  of  reasoning  previously  stated,  another  Federal  court 
has  held  that  the  result  would  be  the  same  in  the  absence  of 
such  an  understanding.^  Upon  this  basis  of  reasoning,  the 
conclusion  was,  in  substance,  that  one  bondholder  has  no 
interest  such  as  will  enable  him  to  contest  the  title  of  another 
person  claiming  distribution  as  a  bondholder  under  the  same 
mortgage.'  But  this  view  does  not  seem  to  be  sound.  Is  there 
any  principle  of  equity,  under  which,  where  there  is  a  fund  for 
distribution  by  a  court  of  equity  between  different  persons 
having  liens  upon  it,  and  there  is  not  enough  for  all  the 
claimantSj  one  will  not  be  permitted  to  enhance  the  amount 

1  Ames  V.  New  Orleans  &c.  E.  Co.,  °  Barry  v.  Missouri  &c.  E.  Co.,  84 

2  Woods  (17.  S.),  206.  Fed.  Rep.  829,  833. 

»  Ibid. 
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which,  he  will  receive,  by  showing  that  other  claimants  have 
no  title?  Indeed,  the  contrary  conclusion  would  seem  to  be 
obvious  without  any  discussion.  Nor  is  it  perceived  on  what 
theory  such  contracts  can  be  so  construed  as  to  result  in  the  con- 
clusion that,  notwithstanding  that  each  bond,  which  has  been 
lawfully  issued,  is  a  promise  on  the  part  of  the  mortgagor  to 
pay  its  full  value  with  interest,  yet  this  promise  can  be  meas- 
urably defeated  by  the  fraud  of  the  mortgagor  in  issuing  and 
delivering  some  of  the  bonds  to  third  parties  without  any  con- 
sideration, or  by  withholding  them  himself  and  sharing  in 
the  distribution  of  the  proceeds  of  the  sale. 

§  6231.  Kigrtts  of  Holders  of  Bonds  Called  in  by  the 
Company  and  Keissued.  —  It  seems  that,  unless  prohibited 
from  so  doing  by  its  governing  statute,  a  corporation  may  call 
in  its  bonds  which  have  been  issued,  and  reissue  them,  pro- 
vided that  it  was  not  intended,  at  the  time  of  the  act  of  recall- 
ing them,  that  the  transaction  by  which  it  re-acquired  them 
should  be  a  payment  of  them.  As  payment  is  generally  a  ques- 
tion of  fact  and  intent,^  the  principle  applies  that  if  it  was  the 
purpose  of  the  corporation  to  keep  the  bonds  alive  for  the 
purpose  of  reissuing  them  if  it  should  be  deemed  expedient 
so  to  do,  there  is  no  merger;  but  if  reissued,  the  holder  of  them 
will  be  entitled  to  share  prorata  in  the  proceeds  of  a  sale  fore- 
closing the  mortgage  securing  them.  Upon  the  power  of  a 
corporation  thus  to  call  in  its  bonds  and  to  be  the  owner  of 
them,  the  following  observation  has  been  made  by  a  learned 
Federal  judge:  "There  is  no  principle  in  the  law  of  corpora- 
tions or  of  mortgages  which  forbids  a  corporation  that  has 
issued  a  series  of  mortgage  bonds  from  purchasing  part  of 
them  back,  and  reissuing  them  again  before  their  maturity, 
when  the  financial  interests  of  the  corporation  will  be  thereby 
promoted,  unless  the  organic  law  of  the  corporation  prohibits 
the  exercise  of  such  a  power.  If  it  is  lawful  for  the  corpora- 
tion to  do  this,  it  is  wholly  immaterial  whether  it  pays  money 
upon   such  a  purchase,  or  exchanges  other  bonds  instead. 

1  1  Thomp.  Trials,  §  1251. 
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And  if  it  should  destroy  the  bonds  purchased,  and  issue  dupli- 
cates, not  intending  to  extinguish  the  debt  evidenced  by  the 
bonds,  the  lien  of  the  mortgage  would  not  be  affected  by  the 
substitution  of  the  new  bonds."  ^  A  similar  view  was  taken 
by  Chief  Justice  Waits,  in  a  case  where  certain  of  its  mortgage 
bonds  had  been  acquired  by  a  railroad  company  in  refunding 
operations,  and  the  question  arose  whether  the  company,  after 
having  acquired  them,  could  keep  them  alive  and  reissue 
them,  so  that  they  would  carry  with  them  their  original  mort- 
gage lien.  In  deciding  this  question  in  the  affirmative,  he 
said:  "As  against  other  bondholders  secured  by  the  same 
mortgage,  I  cannot  believe  there  is  a  doubt  of  the  power  of 
the  company  to  put  out  and  keep  out  the  entire  issue  up  to 
the  time  the  bonds  become  due.  The  contract  with  the  indi- 
vidual bondholder  is  no  more  than  that  he  shall  have  his  due 
proportion  of  the  security  the  mortgage  on  its  face  implies." " 

§  6232.  Effect  of  an  Appeal  from  the  Decree  of  Fore- 
closure.—  A  decree  foreclosing  a  mortgage  is  a  final  decree, 
from  which  an  appeal  may  be  prosecuted,  according  to  the 
usual  practice  of  courts  of  chancery,  and  according  to  the 
practice  of  the  Circuit  Courts  of  the  United  States.  The  effect 
of  such  a  decree  has  been  very  clearly  stated,  in  a  pertinent 
case,  by  Mr.  Justice  Harlan  at  circuit:  'It  is  an  established 
principle  that,  except  upon  bills  of  review  in  cases  in  equity, 
upon  writs  of  error  coram  vobis  in  cases  at  law,  or  upon  mo- 

1  Barry  v.  Missouri  &c.  E.  Co.,  34  against  the  mortgagor  himself ,  Wat- 
Fed.  Kep.  829,  833,  per  Wallace,  J.  kins  v.  Hill,  8  Pick.  (Mass.)  522;  Pom- 

2  Claflin  r.  South  Carolina  R.  Co.,  eroy  v.  Eice,  16  Pick.  (MasSo)  22; 
8Fed.  Eep.  118 ;  s. c.  4  Hughes  (TJ,  S.),  Brinckerhoff  v.  Lansing,  4  Johns.  Ch. 
12.  There  is  a  well-known  class  of  (N.  Y.)  65 ;  s.  c.  8  Am.  Dec.  538 ;  Dana 
cases  holding  that,  where  a  mortgage  v.  Binney,  7  Vt.  493,  501.  Oircum- 
is  given  to  secure  the  payment  of  a  stances  under  which  the  trustees  in  a 
note,  and  the  assignee  of  the  mortgage  railway  mortgage  were  justified  in 
takes  a  new  note  from  the  mortgagor,  purchasing  overdue  coupons,  deposited 
in  exchange  for  the  old  one,  it  not  with  them  for  the  purpose  of  securing 
being  intended  as  payment,  the  mort-  scnp  issued  in  lieu  of  payment  when 
gage  debt  is  not  thereby  paid,  but  the  the  coupons  matured :  Little  Eock 
mortgage  remains  good  as  security  for  &c.  R.  Co.  v.  Huntingdon,  120  U.  S. 
the  amount  due  on  the  new  note,  as  160. 
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tions  which,  in  practice,  have  been  substituted  for  the  latter 
remedy,  no  court  can  reverse  or  annul  its  own  iinal  decision 
or  judgment  for  errors  of  fact  or  law,  after  the  term  at  which 
they  have  been  rendered,  unless  for  clerical  mistakes;  from 
which  it  follows  that  no  change  or  modification  can  be  made, 
which  may  substantially  vary  or  affect  it  in  any  material 
thing.'"  The  learned  justice  goes  on  to  say:  "It  is  equally 
well  settled  that,  after  the  court  has  allowed  an  appeal,  and  a 
supersedeas  bond  is  taken,  either  during  or  after  the  term, 
jurisdiction  as  to  all  matters  —  certainly  those  of  substance  — 
determined  by  the  decree,  is  transferred  to  the  court  to  which 
the  appeal  goes."  ^  To  illustrate  these  principles,  —  if  a  de- 
cree is  brought  to  establish  an  equitable  lien  upon  the  prop- 
erty of  a  railroad  company  in  preference  to  certain  mortgages 
thereon,  and  the  trustee  in  the  mortgage  files  a  cross-bill  to 
foreclose  the  same,  and  a  receiver  is  appointed,  who  takes 
custody  of  the  property,  and  a  decree  of  foreclosure  under  the 
cross-bill  is  thereafter  entered,  and  the  plaintiff  in  the  original 
bill  appeals  therefrom  and  gives  a  supersedeas  6ond,  —  it  will 
not  be  competent  for  the  court  thereafter  to  take  the  property 
out  of  the  hands  of  the  receiver  and  deliver  it  to  the  trustee  in 
the  mortgage,  plaintiff  in  the  cross-bill,  who  is  an  interested 
party,  not  as  an  officer  of  the  court,  but  in  virtue  of  his  right 
to  take  possession  under  the  mortgage.  After  an  appeal  taken 
and  thus  perfected  by  the  giving  of  a  supersedeas  bond,  the 
court  has  no  power  to  change  the  status  of  the  property  by 
placing  it  in  the  custody  of  one  of  the  parties,  to  be  managed 
and  operated,  not  for  the  benefit  of  all  interested  in  the  result 
of  the  suit,  but  subject  to  the  mortgages  under  which  that 
party  claims.     "  It  had  no  more  power  to  do  that  than  to  set 


'  Morgan's  Louisiana  &c.  E.  Co.  v.  •  Morgan's  Louisiana  &c.  R.  Oo.  v. 

Texas  Cent.  R.  Co.,  32  Fed.  Rep.  525,  Texas  Cent.  R.  Co.,  32  Fed.  Rep.  525, 

530;  citing  Sibbald  v.  United  States,  530;  citing  Draper  v.  Davis,  102  U.  S. 

12Pet.  (U.S.)  488,  492;  Bank  i;.  Moss,  370;  Goddard  v.  Ordway,  101  U.  S. 

6  How.  (U.  S.)  31 ;  Bronson  t(.  Schul-  745,  752;   Hovey   v.   McDonald,   109 

ten,  104  U.  S.  415;  Schell  tj.  Dodge,  U.  S.  150,  157;  Roemer  t).  Simon,  91 

107  U.   S.   629 ;   Cannon  v.   United  U.  S.  149 ;  Rubber  Co.  v.  Goodyear,  6 

States,  118  U.  S.  355.  Wall.  (U.  S.)  153,  156, 
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aside  the  order  appointing  receivers  and  return  the  property, 
pending  the  appeal  and  after  the  decree  was  superseded,  to  the 
mortgagor  company." ' 

§  6233.  Setting-  Aside  the  Foreclosure  Sale.  —  So  long  as 
the  cause  remains  in  the  possession  of  the  court,  undoubtedly  the 
court  has  power  to  set  aside  the  sale,  upon  a  mere  motion 
filed  in  the  cause  by  interested  parties,  and  upon  a  showing 
of  facts  which  render  such  a  course  proper  or  expedient.  But 
clearly,  after  an  appeal  from  the  decree  of  foreclosure  and  sale, 
and  a  perfection  of  the  appeal  by  the  giving  of  a  supersedeas 
bond,  the  court  has  no  such  power.^  According  to  the  practice 
of  the  English  Court  of  Chancery,  which,  with  some  varia- 
tions, is  the  practice  of  the  Circuit  Courts  of  the  United  States 
in  equity,  there  are  no  terms  of  court;  and  consequently  the 
power  of  the  court  to  set  aside  such  a  sale  is  not  determined, 
it  is  conceived,  by  the  mere  lapse  of  time,  so  long  as  the  court 
retains  possession  of  the  cause  generally.  No  general  state- 
ment can,  of  course,  be  made  as  to  the  circumstances  which 
will  warrant  the  court  in  setting  aside  such  a  sale,  because 
each  case  must  rest  upon  the  equities  growing  out  of  its  own 
peculiar  facts  and  circumstances.  Where  a  suit  to  foreclose 
a  corporate  mortgage  had  been  brought  before  default,  by  cer- 
tain of  the  bondholders  and  one  of  the  trustees,  and  a  judicial 
sale  of  the  property  had  taken  place,  the  remaining  trustees 
and  bondholders  were  allowed  to  intervene  for  the  purpose  of 
objecting  to  a  confirmation  of  the  sale;  and  it  was  set  aside, 
and  they  were  made  parties  to  the  proceeding  according  to 
their  request.' 

§  6234.  Rig-hts  of  Purchasers  Pendente  Lite.  —  In  respect 
of  this  question  a  distinction  must  be  taken  between  the  bond 
and  the  mortgage,  at  least  where  the  mortgage  is  a  mortgage 

'  Morgan's  Louisiana  &c.  E.  Oo.  v.  where  an  agreement  to  delay  foreclosure 

Texas  Cent.  E.  Co.,  32  Fed.  Kep.  525,  proceedings  was    held  not  sufficient 

532.  grounds  for  setting  aside  a  foreclosure 

»  Ante,  §  6232.  sale:  South  St.  Louis  E.  Oo.  v.  Plate, 

•  Coann  v.  Atlanta  Cotton  Factory  92  Mo.  614;  s.  c.  5  S.  W,  Eep.  199. 
Co.,  14  Fed.  Eep.  4.    Circumatances 
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of  land.  The  common-law  doctrine  of  lis  pendens  does  not 
apply  to  negotiable  paper,  and  therefore  one  who  purchases  the 
negotiable  bonds  of  a  corporation,  pending  a  litigation  affecting 
the  same,  is  not  affected  with  constructive  notice  of  such  liti- 
gation, in  so  far  as  it  affects  the  securities  themselves;  though 
he  will  be  affected  with  such  notice,  in  so  far  as  the  litigation 
affects  the  land  which  is  the  subject  of  the  mortgage/  Under 
the  common-law  doctrine  of  lis  pendens  a  purchaser  of  realty, 
pendente  lite,  whether  the  action  be  at  law  or  in  equity,  takes 
subject  to  any  title  or  interest  adverse  to  that  of  his  grantor 
ultimately  established  in  the  pending  litigation.*  If,  there- 
fore, prior  to  a  sale  to  foreclose  a  mortgage,  a  party,  having 
an  interest  in  the  subject  of  the  mortgage,  commences  a  suit  to 
assert  his  rights,  and  files  a  statutory  notice  of  lis  pendens,  this 
notice  will  affect  those  who  purchase  at  the  foreclosure  sale.' 
But  where  personal  property,  affected  by  a  litigation,  is,  pend- 
ing the  litigation,  removed  from  the  jurisdiction  and  sold  to  a 
bona  fide  purchaser,  the  doctrine  of  lis  pendens  will  not  affect  his 
title.*  But  while  purchasers  of  negotiable  securities  are  not 
chargeable  with  constructive  notice  of  the  pendency  of  a  suit 
affecting  the  title  to  or  validity  of  such  securities,  yet  those 
who  buy  them  from  litigating  parties,  with  actual  notice  of  a 
pending  suit,  do  so  at  their  peril,  and  must  abide  the  result, 
the  same  as  the  parties  from  whom  they  acquired  their  title.^ 

§  6235.  What  tlie  Purchaser  at  the  Foreclosure  Sale 
Acquires.  —  In  the  first  place,  a  purchaser  acquires  only  such 
title  to  the  property  conveyed  in  the  mortgage  and  sold  under 
the  decree  of  foreclosure,  as  the  mortgagor  company  had.^    In 

*  MuUanphy  Sav.  Bank  v.  Schott,  St.  Eep.  700,  and  note  707 ;  Houston 
135  111.  655  J  g.  c.  25  Am.  St.  Eep.  401.      v.  Timmerman,  17  Or.  499;  «.  c.  11 

2  Cheever  v.  Minton,  12  Colo.  557 ;  Am.  St.  Eep.  848,  and  note  856. 
».  c.  13  Am.  St.  Eep.  258.  '  Lytle  v.  Lansing,  147  U.  S.  59. 

*  Eandall  v.  Duff,  79  Cal.  115.  To    the    same    effect,    see    Scotland 

*  Oarr  v.  Lewis  Coal  Co.,  96  Mo.  County  v.  Hill,  112  U.  S.  183,  185. 
149;  g.  c.  9  Am.   St.  Eep.  328.     See  »  Washington  &c.  E.  Co.  v.  Lewis, 
further,  as  to  the  application  of  this  83  Va.  246;  s.  c.  30  Am.  &  Eng.  Bail, 
doctrine    of   lis  pendens,  —  Hayes  v.  Oas.  468;  2  S.  E.  Eep.  746. 
Nourse,  114  N.  Y.  595;  s.  c.  11  Am. 
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the  second  place,  he  acquires  no  more  property  than  that 
which  was  actually  conveyed  in  the  mortgage;  and  whether 
he  acquired  a  given  item  of  property  will  often  involve  a  dif- 
ficult construction  of  the  language  of  that  instrument.'  In  the 
third  place  he  may  acquire  even  less  than  this.  The  decree 
of  foreclosure  and  sale  may  not  require  the  sale  of  all  the 
property  embraced  in  the  mortgage.  Under  no  circumstances 
does  the  purchaser  acquire  more  than  was  actually  transferred 
to  him  under  the  decree  of  the  court.^ 

§  6236.  What   Franchises  Pass    to  Him In  the  fourth 

place,  no  matter  what  the  mortgage  undertakes  to  convey, 
he  acquires  no  more  than  the  corporation  had  power  to  con- 
vey. Hence,  where  a  mortgage  purports  to  convey  the  prop- 
erty of  a  corporation,  —  e.  g.,  of  a  railroad  company,  —  and 
also  its  franchises,  this,  on  principles  already  stated,'  operates 
to  convey  only  its  secondary  franchises, —  that  is  to  say,  such 
of  its  franchises  as  are  vendible,  —  and  does  not  operate  to 
convey  its  franchise  of  being  a  corporation,  unless  there  is  a 
statute  conferring  upon  it  the  faculty  of  conveying  that  fran- 
chise.* Generally,  in  the  case  of  a  railroad  mortgage,  not  only 
the  roadbed,  the  rolling  stock,  and  other  mortgaged  property, 
but  also  the  franchise  to  operate  the  road,  passes  to  the  pur- 
chasing company;  and  sometimes  "the  very  corporate  existence 
of  the  sold -out  railroad  passes  to  the  new  organization  by  virtue 
of  the  statute."  This  was  so  where  the  governing  statute  pro- 
vided that  "  the  purchaser  or  purchasers  at  such  sale,  and  their 
associates,  shall  be  deemed  and  taken  to  be  the  true  owners  of 

»  Ante,  §  6194. 
'  Frank  D.  New  York  &c.  K.  Co.,  property,  all  its  franchises  and  appur- 
122  N.  Y.  197;  s.  c.  25  N.  E.   Rep.  tenances  pass  to  the  purchaser,  and 
332 ;  33  N.  Y.  St.  Rep.  235 ;  8  Rail.  &  unless  such  purchaser  is  the  railroad 
Corp.  L.  J.  470.  company,  it   thereby    becomes    dis- 
°  Ante,  §  5354.  solved  (Rogersville  &c.  R.  Co.  v.  Kyle, 
*  The   decision   of  the    Supreme  9   Lea  (Tenn.),    691),  is  a  decision 
Court  of  Tennessee  to  the  efiect  that  which  must  be  referred  to  the  terms 
where,  in  consequence  of  the  delin-  of  the  statute  creating  the  lien  of  the 
quency  of  a  railroad  company  to  pay  State,  and  does  not  necessarily  con- 
interest  on  its  bonds,  the  railroad  is  flict  with  the  principle  of  the  above 
sold  to  satisfy  a  lien  of  the  State  on  its  text. 
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said  charter,  and  corporators  under  the  same,  and  vested  with 
all  the  powers,  rights,  privileges,  and  benefits  thereof  in  the 
same  measure  and  to  the  same  extent  as  if  they  were  the  orig- 
inal corporation  of  said  company."^ 


§  6237.  Tates  Free  from  the  Debts  of  the  Mortgagor.  —  In 

the  fifth  place,  he  acquires  the  title  of  the  mortgagor  com- 
pany to  the  property  which  is  conveyed  to  him  under  the 
decree  of  the  court,  free  from  the  claims  of  its  general  creditors, 
and  free  from  any  liens  or  incumbrances  inferior  in  time  or 
in  equity  to  the  mortgage  under  which  he  is  the  purchaser.^ 
As  the  mortgage  does  not  transfer  the  franchise  of  being  a 
corporation,'  and  as  the  purchaser  at  the  foreclosure  sale,  in 
nearly  all  cases,  organizes  a  new  corporation,  under  enabling 
statutes,  to  hold  and  operate  the  railroad  property,  such  new 
corporation  takes  it  free  from  liability  for  all  debts  of  the 
mortgagor  corporation,  which  were  not  secured  upon  the 
property  by  a  lien  paramount  to  the  mortgage  which  was  fore- 
closed,*—  unless  the  court  has  required  the  payment  of  such 
debts  as  the  condition  of  granting  a  receiver,^  or  unless  their 
payment  is  a  part  of  the  scheme  or  arrangement  of  foreclosure 
and  reorganization.*  It  has  been  held  that  a  decree  of  sale  of 
th?  franchises,  etc.,  of  a  railroad  company,  subject  to  all  unpaid 
purchase-money  for  any  of  the  lands  or  rights  of  way,  as  also 
all  unpaid  claims  of  land-owners  for  damages  for  property 
taken,  injured,  or  destroyed  in  the  construction  of  the  road, 
does  not  include  a  debt  of  the  old  company  on  a  general  judg- 
ment for  damages  by  trespass,  so  as  to  render  the  purchasing 
company  liable  for  it.' 

'  Houston  &c.  E.  Co.  v.  Shirley,  54  debtedness.    Cook  v.  Detroit  &c.  R. 

Tex.  125, 138, 139.  Co.,  43  Mich.  349. 

'  For  instance,  a  common-law  ac-  '  Ante,  §§  257,  5353,  6354. 

tion  for  a  debt  due  by  a  railway  cor-  *  Ante,  §§  263,  264,  265,  266. 

poration  cannot  be  maintained  against  '  Post,  §  6824,  et  seq. 

those  who  have  obtained  control  of  '  Ante,  §  267. 

its  franchises  by  a  purchase  of  its  '  Campbell  v.  Pittsburgh  &  W.  E. 

track  and  appurtenances  on  forecloa-  Co.,  137  Pa.  574;  s.  c.  46  Am.  &  Eng. 

ure  of  a  mortgage  securing  other  in-  Bail.  Cas.  353 ;  20  Atl.  Eep.  949. 
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§  6238.  What  Burdens  He  Assumes.  —  But  sixthly,  on 
the  other  hand,  he  takes  the  property  subject  to  any  prior 
burdens  in  the  nature  of  an  easement  or  to  any  prior  covenants 
which  run  with  the  land.  For  instance,  where  the  mortgagor 
railroad  company  had  constructed  a  passway  under  the  road 
for  the  use  of  a  land-owner  as  a  part  of  the  consideration  paid 
to  him  for  a  grant  of  its  right  of  way  over  his  land,  and  he 
had  used  the  passway  for  twenty  years,  a  new  corporation, 
coming  into  possession  of  the  road  under  a  judicial  sale,  was 
chargeable  with  the  knowledge  of  the  rights  of  the  land-owner 
in  respect  of  this  passway,  and  took  his  right  of  way  over  his 
land  subject  thereto,  and  would  not  be  allowed  to  stop  it  up/ 

§  6239.  Succeeds  to  What  Liabilities.  —  Where  the  proper- 
ties and  franchises  of  a  railway  company  are  sold  under  a 
mortgage,  in  the  absence  of  special  circumstances,'  the  pur- 
chaser, and  consequently  the  corporation  which  is  organized 
to  receive  and  operate  the  property,  or  another  purchasing 
railway  corporation,  will  not  be  bound  by  the  executory  contracts 

*  Swan  V.  Burlington  &c.  E.  Co.,  the  performance  of  wliicli  is  secured 

^2  Iowa,  650 ;  s.  c.  34  N.  W.  Eep.  457.  by  a  lien  or  charge  upon  the  proper- 

'  Such  special  circumstances  may  ties  and  franchises  conveyed  in  the 
consist  either  of ,  —  (1)  a  statute  opera-  mortgage,  superior  to  the  mortgage 
tive  at  the  time  of  the  mortgage,  pro-  itself.  This  fourth  exception  is  sug- 
viding  otherwise ;  (2)  or  a  clause  in  gested  in  the  opinion  of  the  court  in 
the  mortgage  providing  for  a  scheme  Menasha  v.  Milwaukee  &c.  R.  Co., 
of  reorganization  under  which  the  52  Wis.  414,  420.  Or  (5),  where  the 
reorganized  company  assumes  obliga-  new  company,  with  knowledge  of  an 
tions  or  liabilities  of  the  old ;  (3)  or  unexecuted  contract  of  the  precedent 
an  order  of  the  court  conducting  the  company,  enters  into  the  relation  created 
foreclosure  in  accordance  with  a  hy  that  contract  with  the  other  con- 
scheme  of  reorganization,  and  based,  trading  party,  and  continues  in  such 
it  may  be  assumed,  necessarily,  on  relation,  in  which  case  it  will  be 
the  consent  of  the  parties  in  interest,  estopped  from  repudiating  the  obliga- 
See,  for  instance,  Oatawissa  E.  Co.  v.  tions  of  the  contract  on  its  part. 
Titus,  49  Pa.  St.  277,  where  the  new  "Wiggins  Ferry  Co.  v.  Ohio  &c.  R. 
company,  under  a  scheme  of  reor-  Co.,  142  U.  S.  396.  Perhaps  the 
ganization,  as  construed  by  the  court,  better  theory  in  such  a  case  is  that  of 
became  liable  for  all  reasonable  and  a  new  contract  or  a  novation  by  the 
necessary  expenses  in  carrying  out  the  adoption  of  the  old  contract  as  evi- 
arrangement.  Or  (4),  an  executory  denced  by  the  voluntary  action  of  the 
contract  of  the  precedent  company,  parties. 
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of  the  mortgagor  company^  —  as,  for  instance,  by  the  contract  of 
such  company  with  a  particular  town,  not  to  extend  its  track 
through  the  town  so  as  to  connect  with  another  road;^  or  by 
its  contract  with  a  town,  M'hich  has  subscribed  for  its  stock 
and  issued  to  it  its  bonds  in  payment  thereof,  that  it  will  erect 
a  permanent  depot  at  a  certain  village  in  such  town;'  or  by  its 
agreement  with  a  land-owner  whose  land  has  been  taken  for  its 
right  of  way,  as  to  the  amount  of  damages  to  be  paid  him  for 
his  land.* 

§  6240.  Succeeds  to  All  Public  Duties.  — But  the  pur- 
chasing corporation  succeeds  to  all  the  public  duties  which 
vested  in  the  original  corporation  and  which  formed  the  con- 
sideration for  the  grant  by  the  State  of  its  franchises.  Hence, 
although  the  purchasing  corporation  may  not  be  bound  by  a 
contract  made  by  the  precedent  corporation  with  a  town,  to 
maintain  a  depot  within  that  town,  yet  it  may  be  compelled  to 
do  so  independently  of  any  contract,  if  the  public  convenience 
or  necessity  requires  it;  because  this  may  be  regarded  as  one 
of  the  public  duties  assumed  by  the  predecessor  corporation 
in  consideration  of  the  grant  of  its  franchises,  and  the  prede- 
cessor corporation  having  made  its  election  to  establish  a 
depot  there,  and  property  rights  having  been  acquired  on  the 

^  Ante,   §§  263,  264,    Menasha  v.  the  construction  of  the  road,  stated 

Milwaukee  &c.  R.  Co.,  52  Wis.  414;  that  "no  mechanic's  lien  is  claimed," 

People  V.  Eome  &c.  R.  Co.,  103  N.  Y.  it  was  held  that  the  purchaser  at  the 

95 ;  s.  c.  8  N.  E.  Rep.  369 ;   People  foreclosure  sale  was  not  bound  to  take 

V.  Louisville  &c.  R.  Co.,  120  111.  48,  notice  of  any  mechanic's  lien  which 

57 ;  s.  c.  10  N.  E.  Rep.  657 ;  Wright  had  been  placed  upon  the  road  on 

V.  Milwaukee  &c.   R.   Co.,   25  Wis.  account  of   such  materials.     Hale  v. 

46,  53.    In    Michigan    there    was  a  Burlington  &c.  E.   Co.,  2   McOrary 

statute    declaring    this    principle    of  (U.  S.),  558. 

the  common  law  (Mich.  Laws  1859,  »  Menasha   v.  Milwaukee  &c.   E. 

Act  96,  p.  252) ;  so  that,  after  a  fore-  Co.,  52  Wis.  414. 
closure,  a  common-law  action  for  a  ^  People  v.  Rome  &c.  R.  Co.,  103 

debt   of    the    precedent    corporation  N.  Y.  95. 

could  not  be  maintained  against  the  *  Sennott  v.  St.  Johnsbury  &c.  E. 

purchaser    at    the    foreclosure    sale.  Co.,  59  Vt.  226;  s.  c.  9  Atl.  Eep.  554; 

Cook  V.  Detroit  &c.  R.  Co.,  43  Mich.  g.  c.  8  N.  E.  Rep.  369 ;  People  v.  Louis- 

349.      Where    an   intervening    peti-  ville  &c.  R.  Co.,  120  111.  48;  «.  c.  10 

tioner,  in  a  foreclosure  suit,  claiming  N.  E.  Eep.  657. 
for  materials  furnished  to  be  used  in 
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faith  of  that  election,  public  policy  forbids  those  rights  being 
disturbed.^  Besides,  the  purchaser  of  the  franchises  of  the 
precedent  corporation  takes  them  subject  to  the  burdens  which 
inhere  in  them,  —  subject  to  the  performance  of  the  conditions 
upon  which  they  were  granted,  —  just  as  the  purchaser  of  a 
leasehold  estate  takes  it  subject  to  the  payment  of  rent.  This 
is  a  necessary  deduction  from  the  principle  that,  in  aliening 
its  franchises,  the  mortgagor  corporation  cannot  grant  more 
than  it  has. 

§  6241.  Circumstances  under  Which  Mortgagor  Kemains 
liiable  for  Torts  of  Mortgagee  and  Purchaser. —  On  a  prin- 
ciple already  stated,"  if  the  company  executing  the  mortgage 
had  received  no  grant  of  power  from  the  State  to  alien  its 
franchises  and  to  devolve  its  public  duties  upon  another  person 
or  corporation,  then,  after  taking  possession  under  the  mort- 
gage, it  will  remain  liable  for  negligence  committed  in  the 
operation  of  the  railroad  by  the  trustees;''  and,  by  parity  of 
reasoning,  for  the  torts  of  the  purchaser  in  so  operating  it.* 

§  6242.  Title  of  Strangers  to  the  Record  not  Affected  by 
Such  Sale.  —  The  title  of  total  strangers  to  the  record, — 
those  who  are  not  bound  by  the  estoppel  which  arises  even 
against  parties  or  privies,  —  to  the  property  which  is  claimed 
by  the  purchaser  under  the  foreclosure  sale,  is  in  no  way 
affected  by  the  sale,  and  they  are  not  in  any  manner  es- 
topped by  the  decree  of  foreclosure  and  sale,  and  the  deed 
issued  in  pursuance  theredf,  from  setting  up  their  rights  in  a 
future  action  as  against  any  property  affected  by  the  proceed- 
ing.' Creditors  of  the  mortgagor  corporation  are  not,  for  in- 
stance, estopped  from  subjecting  to  the  payment  of  their  debts 
any  property  which  may  not  have  properly  passed  under  the 
decree  of  foreclosure." 

'  People  V.  Louisville  &c.  E.  Co.,  ing  principle,   Braslin  v.  Somerville 

120  111.  48;  s.  c.  10  N.  E.Eep.  657.  Horse  E.  Co.,  145  Mass.  64;  s.  c.  13 

»  Ante,  §  5884.  N.  E.  Eep.  65. 

"  Naglee  v.  Alexandria  &c.  E.  Co.,  *  Compare  j)o«J,  §  7148,  et  seq. 

83  Va.  707 ;  «.  c.  5  Am.  St.  Eep.  308 ;  "  Morgan  County  ti.  Allen,  103  U.  S. 

3  S.  E.  Eep.  369;  3  Eail.  &    Corp.  498. 
L.  J.  109.     See  also,  as  to  the  govern-  '  Ibid, 
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§  6243.  Barring  the  Equity  of  Redemption.  —  In   all  the 

railway  and  other  corporate  mortgages  with  which  the  writer 
is  acquainted,  the  equity  of  redemption  of  the  mortgagor  is 
waived  and  released.  As  an  offset  to  this  waiver  and  release, 
railway  mortgages  generally  provide  that  the  trustees  may 
take  possession  after  a  default  in  the  payment  of  interest  or 
principal  for  the  period  of  six  months.  Sometimes  the  quali- 
fication is  added  that  they  shall  only  do  so  upon  the  request 
of  a  majority  in  value  of  the  bondholders.  This  last-named 
condition  puts  at  hazard  the  security  of  the  mortgage  in  this 
respect:  — If  the  doctrine  already  adverted  to  *  is  soun^  that 
the  mortgage  inures  to  each  bondholder  to  the  extent  of  his 
aliquot  interest  in  the  property  covered  thereby,  so  that  he 
has  no  right  to  question  the  title  of  any  other  bondholder, 
—  then  it  becomes  possible  for  the  corporation  to  issue  less 
than  half  of  the  bonds  to  bona  fide  investors,  and  to  issue  the 
rest  to  dummies  or  nominees  of  the  managers  of  the  corpora- 
tion; and  these  dummies  or  nominees,  being  a  majority  in 
value  of  the  bondholders,  can,  by  withholding  the  request  to 
the  trustees  to  proceed  to  foreclose  or  take  possession,  render 
the  mortgage  practically  inoperative.  In  such  a  case  no  court 
deserving  of  the  name  of  a  court  of  equity  would  refuse  to 
open  its  doors  to  the  minority  bondholders,  upon  a  bill  and 
proofs  showing  the  real  state  of  facts.  The  difficulty  in  every 
such  case  in  the  way  of  the  minority  is  to  prove  the  real  state 
of  facts.  The  kind  of  rascality  which  will  deal  in  this  way 
with  a  corporate  mortgage  will  be  astute  enough  to  cover  its 
tracks.  But  the  point  to  be  stated  in  this  section  is  that,  when 
railroad  and  other  corporate  mortgages  are  foreclosed  in  courts 
of  equity.  Federal  or  State,  the  general  rule  is  that  sufficient 
time  is  allowed  between  the  decree  pro  confesso  or  the  decree 
nisi,  and  the  final  decree  of  foreclosure  and  sale,  —  generally 
six  months, — to  enable  the  mortgagor  company  to  redeem,  if 
to  do  so  is  its  purpose  or  within  its  power.  If  there  is  no 
redemption  within  this  period,  the  final  decree  of  foreclosure 
goes,  and  the  sale  takes  place;  and  while  the  mortgagor  will 

•  Ante,  §§  6121,  6228. 
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be  permitted  to  redeem  at  any  time  prior  to  an  actual  con- 
firmation of  the  sale/  yet,  after  the  sale  has  been  confirmed 
and  a  deed  thereunder  has  been  made  to  the  purchaser,  actu- 
ally transferring  the  title  of  the  mortgagor,  tliat  terminates 
his  equity  of  redemption.*  In  the  absence  of  fraud  or  some 
statutory  restriction,  it  is  absolutely  necessary,  in  a  proceeding 
in  equity  to   foreclose  a  mortgage,  that   a  reasonable  time 


1  Chicago  &c.  E.  Co.  v.  Fosdick, 
106  U.  S.  47,  71. 

'  Brine  v.  Insurance  Co.,  96  U,  S. 
627  ;  Chicago  &c.  R.  Co.  ■;;.  Fosdick,  106 
U.  S.  57,  71.  See  Turner  v.  Indian- 
apolis &c.  E.  Co.,  8  Biss.  (U.  S.)  380. 
"The  sale,"  says  Mr.  Justice  Mat- 
thews, "  is  made  free  from  the  equity 
of  redemption  of  the  inortgagor,  and 
all  holders  of  junior  incumbrances, 
if  made  parties  to  the  suit,  and  is  of 
tlie  whole  premises  when  necessary 
to  the  payment  of  the  amount  due,  or 
when  the  property  is  not  properly 
divisible.  It  conveys  a  clear  and  ab- 
solute title,  as  against  all  parties  to 
the  suit,  or  their  privies,  and  the  pro- 
ceeds of  the  sale  are  distributed  after 
payment  of  the  amount  due,  for  non- 
payment of  which  the  sale  was  or- 
dered, in  satisfaction  of  the  unpaid 
debt  remaining,  whether  due  or  not." 
Chicago  &c.  E.  Co.  v.  Fosdick,  106 
U.  S.  47,  68;  citing  Olcott  v.  Bynum, 
17  Wall.  (U.  S.)  44;  Burrowes  v.  Mol- 
loy,  2  Jones  &  Lat.  521.  The  theory 
of  the  foreclosure  of  a  mortgage,  bar- 
ring the  equity  of  redemption,  is  un- 
derstood by  the  writer  to  be  this :  —  A 
mortgage  at  common  law  is  a  convey- 
ance of  the  legal  title  subject  to  a  de- 
feasance. This  defeasance  takes  place 
upon  the  performance  of  the  condi- 
tion named  in  the  mortgage.  That 
condition  generally  is  the  payment, 
on  or  before  a  date  named,  of  a  cer- 
tain debt  named,  with  interest.  If 
that  payment  does  not  take  place,  the 
title  of  the  mortgagor  becomes  abso- 
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lute  at  law :  he  has  a  right  of  entry 
and  may  maintain  ejectment.  But 
courts  of  equity,  which  frequently  as- 
sume the  office  of  relieving  against 
forfeitures,  allow  the  mortgagee  to 
come  in  after  the  default  and  after 
the  entry,  and,  upon  payment  of  the 
principal  and  accrued  interest  of 
the  debt,  to  redeem  and  require  the 
mortgagee,  upon  the  performance  of 
these  conditions,  to  reconvey  the 
premises  to  the  mortgagor.  To  obvi- 
ate the  inconvenience  and  uncer- 
tainty affecting  titles,  growing  out  of 
these  bills  for  redemption,  it  became 
the  practice,  as  early  as  the  reign  of 
Charles  I.,  for  the  mortgagor  to  go 
into  the  court  of  chancery  with  a  bill 
to  foreclose  the  mortgage,  —  that  is  to 
say,  to  foreclose  the  equity  of  redemp- 
tion,— unless  payment  were  made 
before  a  short  day  to  be  named. 
Spence  Eq.  Jur.  603.  The  settled 
English  practice  is  said  to  be  "  for  the 
decree  to  order  the  amount  due  to  be 
ascertained,  and  the  costs  to  be  taxed ; 
and  that,  upon  the  payment  of  both 
within  six  months,  the  plaintiff  shall 
reconvey  to  the  defendant;  but,  in 
default  of  payment  within  the  time 
limited,  '  that  the  said  defendant  do 
stand  absolutely  debarred  and  fore- 
closed of  and  from  all  equity  of  re- 
demption of  and  in  said  mortgaged 
premises.' "  Clark  ti.  Eeyburn,  8 
Wall.  (U.  S.)  318,  323,  324;  citing  2 
Dan.  Ch.  Prac.  1016;  1  Seton  on  De- 
crees, 346. 
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should  be  allowed  to  the  mortgagor  to  redeem,  before  his  equity 
of  redemption  is  barred;  and  if,  in  the  absence  of  these  con- 
ditions, no  time  is  allowed,  the  decree  of  foreclosure  will  be 
erroneous  and  will  be  reversed  on  appeal.*  Not  only  has  the 
mortgagor  a  right,  then,  to  a  reasonable  time  within  which  to 
pay  the  sum  ascertained  to  be  due,  before  his  equity  of  re- 
demption is  foreclosed  and  barred,  —  but  the  decree  of  fore- 
closure, the  sale,  and  all  subsequent  proceedings,  will  be 
erroneous  and  subject  to  reversal,  if  the  account  is  improperly 
stated,  and  the  decree  nisi  is  improperly  entered,  so  that  he  is 
required  to  pay  a  greater  amount  than  is  actually  due.  "The 
error  is  as  vital  where  a  larger  amount  than  is  actually  due 
is  ordered  to  be  paid,  as  where  there  is  a  failure  to  find  what 
amount  is  due."  ^ 

§  6244.  Course  of  Procedure  Ordering:  Foreclosure  but 
Permlttingr  Kedemptlon. — In  courts  of  the  United  States, 
where  suits  are  for  the  most  part  prosecuted  having  for  their 
purpose  the  foreclosure  of  railway  mortgages,  the  practice  on 
the  equity  side  is  the  English  chaneery  practice,  as  laid  down 
in  the  work  of  Daniell,  except  so  far  as  modified  by  the  equity 
rules  prescribed  by  the  Supreme  Court  of  the  United  States, 
by  statutes,  and  by  particular  conditions.  This  practice  has 
been  very  clearly  outlined  by  Mr.  Justice  Matthews,  in  giving 

'  Clark  v.Eeyburn,  8  Wall.  (U.  S.)  chancery  system  prevaUs:   Johnson 

318,  324.    In  this  case  it  is  said  by  v.  Donnell,   15  111.  97.    The  case  of 

Mr.  Justice  Miller:  "  We  have  been  Clark  v.  Reyburn,  supra,  in  so  far  as 

able  10  find  no  English  case  where,  in  it  holds  that  the  right  to  have  a  rea- 

the  absence  of  fraud,  a  time  for  re-  sonable  time  for   redemption  is  an 

demption  was  not    allowed   by  the  absolute  right,  was  again  cited  with 

decree."    Ibid.  324.    He    also   cited  approval  by  the  court  in  Chicago  &c. 

Chancellor  Kent  (Ferine  v.  Dunn,  4  E.  Co.  v.  Fosdick,  106  U.  S.  47,  71. 

Johns.  Ch.  (N.  Y.)  140),  to  the  effect  That  the  right  to  redeem  will  not  be 

that  while  the  time  to  be  allowed  taken  away  except  in  strict  compli- 

for  redemption   is  in  the  discretion  ance  with  the  steps  necessarj'  to  di- 

of    the  chancellor,   yet   he   nowhere  vest  it,  see  Bigler  «.  Waller,  14  Wall, 

intimates   that    such   an   allowance  (TJ.  S.)  297;  Sbillaber  v.  Robinson, 

can  be  entirely  withheld.    He  also  97  V.  S.  68. 

cites,  to  the  same  effect,  the  prac-  '  Chicago  &c.  R.  Co.  v.  Fosdick, 

tice    in    Illinois,  where  a   separate  106  U.  S.  47,  71. 
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an  opinion  of  the  Supreme  Court  of  the  United  States.'  In 
every  such  case  the  first  step  is  a  reference  to  a  master,  to  take 
and  state  an  account  of  the  amount  due  the  bondholders  under 
the  mortgage.  It  may  be  assumed,  from  what  has  preceded, 
that  this  reference  will  also  embrace  the  taking  and  stating  of 
an  account  of  any  amounts  due  to  such  intervening  petitioners 
as,  under  principles  already  considered,^  take  precedence  of 
the  mortgage,  or  are  to  be  paid  out  of  the  fund  pari  passu. 
When  this  amount  is  ascertained,  an  interlocutory  decree,  some- 
times called  a  decree  nisi,  is  entered  against  the  mortgagor,  re- 
.  quiring  the  payment  of  the  sum  within  such  reasonable  time  as 
the  court  may  give,  generally  six  months,  which  period  of  grace 
is  often  called  the  equity  of  redemption.  If,  as  is  usually  the 
case  with  actions  to  foreclose  railway  mortgages,  the  default  of 
the  mortgagor  consists  in  the  payment  of  interest  merely,  then 
the  course  of  procedure  is  outlined  by  Mr.  Justice  Miller  in  an 
earlier  opinion  of  the  same  court.  That  procedure  is,  first,  to 
ascertain,  in  the  manner  already  stated,  the  sum  due  from  the 
railroad  company  to  the  plaintiff  in  respect  of  his  overdue 
and  unpaid  coupons.  "For  this  sum,  whatever  it  may  be,  he 
has  a  right  to  a  decree  nisi,  according  to  the  chancery  prac- 
tice, —  a  decree  which  will  ascertain  the  sum  so  due,  and  give 
the  company  a  reasonable  time  to  pay  it,  say  ninety  days  or 
six  months,  or  until  the  next  term  of  the  court,  in  the  discre- 
tion of  that  court.  If  this  sum  is  not  paid,  the  court  must  then 
order  a  sale  of  the  mortgaged  property,  with  a  foreclosure  of  all 
rights  subordinate  to  the  mortgage,  with  directions  to  bring  the 
purchase-money  into  court.  If  the  case  proceeds  thus  far,  the 
plaintiff  will  have  a  lien  on  the  money  thus  paid  into  court,  not 
only  for  his  overdue  coupons,  but  for  his  principal  debt,  and  it 
must  be  provided  for  in  the  order  distributing  the  proceeds  of 
the  sale.  If,  however,  the  company  shall  pay  the  sum  found 
due  in  the  decree  nisi,  no  further  proceeding  can  be  had  until 
another  default  of  interest  or  of  the  principal."  *     "  The  de- 

'  Chicago  &c.  E.  Oo.  v.  Fosdick,  '  Howell  v.  Western    R.  Co.,  94 

106  IT.  S.  47,  68.  U.  S.  463,  466 ;  again  quoted  with  ap- 

'  Ante,  ^    6216,  6217,   6218.    See  proval  in  Chicago  &c.  E.  Co.  v.  Fos- 

also  post,  ch.  168,  dick,  106  U.  S.  47,  68. 
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cree  nisi  mentioned  in  this  extract,"  says  Mr.  Justice  Mat- 
thews, in  a  subsequent  case,  "  like  that  in  a  suit  against  an 
infant,  in  which  a  day  is  given  him  to  show  cause  against  it, 
after  he  attains  full  age,  and  like  that,  where  the  bill  is  ordered 
to  be  taken  pro  confesso, — ia  preliminary  in  its  nature,  requiring 
a,  further  order  to  complete  it.  According  to  the  practice  of  the 
English  chancery,  a  decree  of  this  nature  in  a  foreclosure  suit, 
after  directing  an  account  to  be  taken  of  the  principal  and  in- 
terest due  to  the  complainant  upon  the  mortgage,  orders,  that 
upon  the  defendant's  paying  the  amount  ascertained  and  cer- 
tified or  found  to  be  due,  within  six  months,  at  such  time  and 
place  as  are  appointed,  the  complainant  shall  reeonvey  the 
mortgaged  premises;  but  that  in  default  of  such  payment,  the 
defendant  shall  thenceforth  be  absolutely  debarred  and  fore- 
closed of  his  equity  of  redemption.  It  is  necessary,  however, 
for  the  complainant,  in  order  to  complete  his  title,  to  procure 
a  final  order  confirming  it;  otherwise  the  decree  of  foreclosure 
will  not  be  pleadable.  This  order  of  confirmation  is  procured 
on  proof  to  the  court  of  non-payment  according  to  the  terms 
of  the  decree."^ 

§  6245.  Further  of    This  Course  of    Procedure. — In  the 

case  last  referred  to  ^  Mr.  Justice  Matthews  concludes  his  de- 
scription of  the  course  of  procedure  in  foreclosing  a  railway 
mortgage,  as  follows-  —  "  The  time  usually  allowed  by  the  de- 
cree to  pay  the  mortgage  debt,  whether  on  a  bill  to  redeem  or 
to  foreclose,  was  six  months.  But  that  was  not  regarded  as  an 
absolutely  fixed  period,  but  might  be  varied  so  as  to  be  reason- 
able, according  to  the  discretion  of  the  court,  and  the  par- 
ticular circumstances  of  the  case.  The  courts,  however,  were 
very  liberal  in  cases  of  foreclosure,  in  extending  and  enlarg- 
ing, from  time  to  time,  this  period  of  redemption;  though  not 
in  cases  of  bills  to  redeem,  where  the  mortgagor  came  into 
court  professing  his  readiness  to  pay  the  amount  due,  when 
ascertained;  nor  in  cases  of  sales,  where  the  mortgagor  was 
not  subjected  to  the   severe  and  absolute  forfeiture   of   his 

1  Chicago  &c.  E.  Oo.w.  Fosdick,  106  U.  S.  47,  69.  "  Ibid. 
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right.^  Where,  according  to  the  English  practice,  a  sale,  in- 
stead of  foreclosure,  was  ordered,  the  form  of  the  decree  was 
the  same,  directing  the  sale,  in  the  event  of  a  default  being 
made  in  payment  of  the  amount  found  due,  within  the  usual 
time  of  six  months,  or  within  the  shorter  period,  or  even  im- 
mediately, if  by  consent,  or  where  it  was  considered  to  be  for 
the  benefit  of  all  parties.^  In  the  early  practice  in  Kentiicky, 
the  preliminary  decree,  finding  the  amount  due,  and  giving 
day  for  payment,  was  interlocutory  merely,  and  separate 
from  the  subsequent  decree  finding  the  default  in  not  per- 
forming the  former  decree  and  directing  a  sale  in  conse- 
quence thereof.^  The  ground  of  this  practice  seems  to  have 
been  that  the  mortgagor  had  the  right  to  have  the  record  show 
that  he  had  failed  to  pay  according  to  the  decree  nisi,  before 
a  sale  of  his  property  was  ordered.  But  there  seems  to  us  to 
be  no  sufficient  reason  why,  as  it  was  according  to  the  Eng- 
lish practice,  and  generally  in  this  country,  all  these  matters 
may  not  be  embraced  in  a  single  decree.  What  is  indispen- 
sable in  such  a  decree  is,  that  there  should  be  declared  the  fact, 
nature,  and  extent  of  the  default  which  constituted  the  breach 
of  the  condition  of  the  mortgage,  and  which  justified  the 
complainant  in  filing  his  bill  to  foreclose  it,  and  the  amount 
due  on  account  thereof,  which,  with  any  further  sums  sub- 
sequentlj'  accruing  and  having  become  due,  according  to  the 
terms  of  the  security,  the  mortgagor  is  required  to  pay  within 
a  reasonable  time,  to  be  fixed  by  the  court,  and  which,  if  not 
paid,  a  sale  of  the  mortgaged  premises  is  directed.*  This  is 
that  final  decree  of  foreclosure  and  sale,  which  determines  and 
fixes  the  rights  of  the  parties,  and  from  which,  on  that  ac- 
count, an  appeal  lies.*     But,  as  in  cases  of  strict  foreclosure,  so 

'  Citing  Perine  v.  Dunn,  4  Johns.  *  Citing   Woodard    v.    Fitzpatrick, 

Ch.  (N.  Y.)  140 ;  Harkins  v.  Forsyth,  2  B.  Mon.  (Ky.)  61. 

11  Leigh  (Va.),  294.  *  Citing    Ray    v.    Law,   3  Cranch 

« 2  Dan.  Oh.  Pr.  1266.  (U.  S.),   179;    Whitney  v.  Bank  of 

•  Citing  Downing  v.  Palmateer,  1 T.  United  States,  13  Pet.  (U.  S.)  6 ;  For- 

B.Mon.(Ky.)64;  01dhami;.Halley,2  gay  u.   Conrad,  6  How.  (U.S.)  201; 

J.J.Marsh.(Ky.)113;Hankst).Green-  Eailroad  Co.    v.  Swasey,    23   Wall. 

wade,  5  J.  J.  Marsh.  (Ky.)  249 ;  Cham-  (U.  S.)  405. 

plini).  Foster,  7  B.  Mon,  (Ky.)  104. 
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in  cases  of  sale,  the  equity  of  the  mortgagor  as  against  the 
mortgagee  is  not  exhausted  until  sale  actually  confirmed.; 
for  if  at  any  time  prior  he  should  bring  into  court,  for  the 
mortgagee,  the  amount  of  the  debt,  interest,  and  cost,  he  will 
be  allowed  to  redeem.  It  is  the  deed  made  to  the  purchaser, 
actually  transferring  the  title  of  the  parties  to  the  suit,  that 
terminates  the  mortgagor's  equity  of  redemption."  * 

§  6246.  Keorganlzing  the  Corporation.  —  If,  as  in  the  case 
of  a  railway  property,  the  property  subject  to  sale  under  the 
mortgage  is  a  property  of  such  a  nature  that  it  cannot  be  con- 
veniently used  except  by  an  incorporated  company,  then  the 
purchaser  or  purchasers  will  organize  a  new  corporaition, 
to  which  the  property  will  be  conveyed,  and  by  whieh  it  will 
thereafter  be  owned  and  operated.  Statutes  have  been  enacted 
in  many  States  providing  for  the  organizing  of  new  corpora- 
tions to  succeed  to  the  franchises  of  old  ones;^  but  where  no 
such  statute  exists,  the  purchaser  must  appeal  to  the  legisla- 
ture for  the  passage  of  the  necessary  enabling  act,*  which  en- 
abling act  would,  under  many  constitutions,  have  to  be  in  the 
form  of  a  general  law.*  Subject  to  governing  statutes,  these 
reorganizations  always  take  place  either  in  pursuance  of  the 
directions  contained  in  the  mortgage,  or  under  schemes  de- 
vised and  assented  to  by  the  parties  in  interest,  which  schemes 
are  sometimes  approved  by  the  court  and  carried  out  under 
its  orders,  and  sometimes  sanctioned  or  validated  by  subse- 
quent legislation.  In  so  far  as  such  schemes  are  a  matter  of 
contract,  as  they  must  be  for  the  most  part,  the  rights  of  the 
parties  to  them  are  whatever  rights  the  contract  gives  them, 
no  more  and  no  less;  and  a  court  of  equity  will  protect  those 


^  Chicago  &c.  B.  Co.  v.  Fosdick,  mortgage  sales,  ....  to  organize  as 

106  U.  S.  47,  69-71;  citing  to  the  last  incorporated  companies,"  etc.,  Moore 

statement,  Brine  v.  Insurance  Co.,  96  v.  State,  71  Ind.  478. 

U.  S.  627.  »  Coe  «.  Columbus  &c.  E.  Co.,  10 

*  Ante,  §§  258,  259.    See  as  to  the  Ohio  St.  372;  s.  c.  75  Am.  Dec.  518, 

construction  of  the  Indiana  Act  of  545. 

March  5,  1859,  authorizing  the  pur-  *  Ante,  §§  539,  573,  578,  581. 
chasers   of    turnpike   roads    "  under 
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rights.'  But  where  a  bondholder  has,  with  full  knowledge, 
approved  a  plan  of  reorganization  and  accepted  his  share  of 
the  bonds  of  the  new  company,  he  has  no  standing  in  equity 
to  repudiate  it  and  to  have  the  proceedings  under  it  annulled, 
no  fraud  or  imposition  being  shown.^  It  is  scarcely  neces- 
sary to  add  that,  where  the  bondholders  commit  the  forma- 
tion of  the  new  company  to  a  committee  of  their  number,  tliey 
will  have  a  similar  remedy  to  prevent  a  breach  of  trust  by 
the  committee.'     Third   parties  advancing  moneys  upon  the 


1  Eiker  v.  Alsop,  27  Fed.  Rep.  251 ; 
Hitchcock  w.  Midland  R.  Co.,  33  N.  J. 
Eq.  86.  For  the  construction  of  a  rail- 
way mortgage  providing  for  a  scheme 
of  foreclosure,  under  which  it  was  held 
that,  upon  a  foreclosure,  the  capital 
Btock  of  the  new  corporation  was  to 
be  determined  by  the  principal  sum  of 
the  mortgage  debt  without  regard  to 
the  unpaid  interest,  and  that  a  holder 
of  certain  interest  warrants,  guaran- 
teed by  another  company,  was  not 
entitled  to  demand  stock  in  the  new 
company  in  exchange  for  them,  —  see 
Child  V.  New  York  &c.  R.  Co.,  129 
Mass.  170.  A  scheme  of  reorganization 
under  which  certificates  of  preferred 
stock  were  to  be  issued  to  credit- 
ors and  stockholders  in  payment  of 
their  interest  in  the  road,  which  stock 
was  "  to  be  and  remain  a  first  claim 
upon  the  property  of  the  corporation 
after  its  indebtedness,"  was  construed 
as  referring  to  present  indebtedness, 
and  as  not  giving  to  stockholders  a 
prior  specific  lien  over  subsequent 
mortgages:  King  v.  Ohio  &c.  R.  Co., 
9  Biss.  (XJ.  S.)  278.  Plan  of  reorgan- 
ization not  fraudulent  and  void  because 
it  provides  that  holders  of  unsecured 
indebtedness  shall  receive  second  pre- 
ferred income  bonds,  and  also  that 
stockholders  shall  receive  stock  in  the 
new  company,  etc. :  Hancock  v.  To- 
ledo &c.  R.  Co.,  11  Biss.  (U.  S.)  148. 
That  a  rule  to  foreclose  a  lien  reserved 
on  the  property  and  franchises  of  a 
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railroad  company  for  deferred  pay- 
ments of  purchase-money  is  properly 
served  upon  a  corporation  into  which 
the  purchasers  incorporated  them- 
selves subsequent  to  the  sale,  although 
they  purchased  the  road  and  gave 
their  bonds,  to  secure  which  the  lien 
was  given,  as  individuals,  and  not  as 
a  corporation,  —  see  Holland  v.  Lee,  71 
Md.  338 ;  s.  c.  18  Atl.  Rep.  661.  Con- 
struction of  a  contract  under  which 
the  purchasers  agreed  to  organize  a 
new  corporation  and  assume  the  bur- 
den of  a  certain  depending  litigation 
with  one  V.,  with  the  conclusion 
that  the  agreement  imposed  no  per- 
sonal liability  upon  the  purchasers 
to  v.,  but  was  a  contract  of  indem- 
nity merely :  Vilas  v.  Page,  106  N.  Y. 
439;  s.  c.  I's  N.  E.  Rep.  743;  11  N.  Y. 
St.  Rep.  416;  2  Rail.  &  Corp.  L.  J. 
435.  That  a  plan  of  reorganization  of 
a  railroad  company  whose  mortgage 
is  foreclosed,  by  which  the  bondhold- 
ers agree  that  the  property  shall  be 
bought  in  trust  for  them,  and  new 
bonds  issued  in  an  amount  greater  than 
the  old  issv^,  is  not  void,  though  it  does 
not  appear  that  the  new  issue  is  to  be 
used  for  the  purposes  of  the  corpora- 
tion,— see  Cushman  v.  Bonfield,  36 
111.  App.  436. 

*  Matthews  v.  Murchison,  15  Fed. 
Rep.  691. 

'  See,  for  illustration.  White  •;;. 
Wood,  38  N.  Y.  St.  Rep.  338;  s.  c.  13 
N.  Y.  iSupp.  631. 


POKECLOSURB    OF   SUCH    MORTGAGES.       [5  TllOmp.   Corp.   §  6247. 

faith  of  an  agreement  for  the  reorganization  of  a  railroad 
property,  after  a  sale  to  foreclose  a  mortgage  thereon,  may 
thereby  acquire  equities  which  will  be  protected  by  a  court  of 
equity.^ 

§  6247.  Effect  of  Delay  in  Comingr  into  Scheme  of  Reor- 
g-anization.  —  Delay  on  the  part  of  bondholders  or  stock- 
holders in  coming  into  the  scheme  of  reorganization  within 
the  time  prescribed  will,  in  the  absence  of  fraud,  or  of  equitable 
circumstances,  preclude  them  from  coming  in  afterwards. 
For  instance,  if  the  scheme  of  reorganization  agreed  upon, 
involves  the  issuing  of  new  bonds  by  the  new  corporation  to 
be  exchanged  with  the  bondholders  under  the  mortgage  fore- 
closed for  their  bonds,  within  a  stated  time,  those  who  do  not 
surrender  their  bonds  for  exchange  before  the  expiration  of 
that  time  will  have  no  right  to  have  the  exchange  made  there- 
after.^ So,  if  it  involves  the  distribution  of  new  shares  of 
stock  to  the  stockholders  in  the  old  company,  upon  the  pay- 
ment by  them,  within  a  specified  time,  of  a  certain  percentage 
of  cash,  those  who  do  not  pay  the  cash  within  that  time  can- 
not claim  the  benefits  of  the  scheme  and  maintain  an  action 
to  have  the  new  shares  issued  to  them.^  So,  where  an  option 
is  given  to  certain  dissenting  stockholders  to  take  stock  in 
the  new  company  within  thirty  days,  one  who  fails  to  avail 
himself  of  that  option  within  the  prescribed  time  has  no  right 
of  action  against  the  new  company,  grounded  on  a  refusal  to 
issue  such  stock  to  him,  although  he  had  no  notice  or  knowl- 
edge of  the  agreement  until  after  the  thirty  days  had  expired.* 

*  See,  for  illustration,  Dester  v.  who  might  choose  to  come  in  and  be 
Eoss,  85  Mich.  370;  s.  c.  48  N.  W.  made  parties,  and  where  the  property 
Eep.  530.  was  bought  in  by  a  trustee  for  the 

'  Carpenter   v.  Catlin,    44    Barb,  benefit  of  the  bondholders,  under  a 

(N.  Y.)  75.     See  ante,  §  269.  scheme,  by  which,  with  the  aid  of  a 

'  Van  Alstyne  v.  Houston  &c,  K.  legislative  act  subsequently  passed, 

Co.,  56  Tex.  373.  a  new  corporation  was  organized,  to 

*  Thornton  v.  Wabash  R.  Co.,  81  which  the  property  was  transferred 
K.  Y.  462.  So,  where  a  suit  to  fore-  by  the  trustees,  and  whereby  shares 
close  the  mortgage  was  brought  by  of  stock  in  the  new  corporation  were 
some  of  the  bondholders  in  behalf  of  to  be  distributed  to  the  bondholders 
themselves  and  all  other  bondholders  in  exchange  for  their  bonds,  —  a  bond- 
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But  where  a  bondholder  offers  to  deposit  his  bonds  and  t©  pay 
his  assessment  toward  tihe  expenses  of  the  foreclosure,  in  pur- 
suance of  the  scheme  of  foreclosure  and  reorganization,  but 
his  offer  is  refused,  and  thereafter  the  new  corporation  refuses 
to  recognize  his  rights,  he  will  be  entitled  to  equitable  relief.' 

§  6248.  Reorganizing:  by  a  Majority  of  the  Bondholders. 

We  have  seen  that  a  railway  mortgage  is  a  security  of  such 
a  peculiar  kind,  that  a  court  of  equity,  in  dealing  with  it  in 
a  suit  for  foreclosure  or  otherwise,  will,  in  many  cases,  while 
being  careful  to  prevent  a  sacrifice  of  the  rights  of  a  minority 
of  the  bondholders,  defer  to  the  views  of  the  majority.''  There 
is  one  holding  to  the  effect  that,  after  a  railway  company 
has  mortgaged  its  property  and  franchises  and  has  made 
default  in  payment  of  the  debt  thereby  secured,  so  that  a 
foreclosure  of  the  mortgage  has  become  inevitable,  — it  is 
competent  for  the  legislature  to  intervene,  and  to  pass  an 
enabling  act  authorizimg  a  majoritj^  of  the  bondholders,  pro- 
vided an  equal  opportunity  is  afforded  to  all,  to  organize  a 
new  corporation,  with  the  rights  of  the  old  one.  The  theory 
is  that  the  mortgagees  of  the  property  take  it  subject  to  the 

holder,  who  never  became  a  party  to  holders  may  exchange  their  shares  in 

the  suit  nor  contributed  anything  to  the  old  company  for  shares  in  the 

the  expense  of  it,  could  not,  nearly  new,  a  stockholder  is  entitled  to  have 

twenty   years  afterwards,  demand  of  the  exchange  made  without  regard  to 

the  new  corporation  the  issue  of  stock  the  date  of  his  offer.    Vatable  v.  New 

to  him  in  exchange  for  his  bonds  and  York  &c.  B.  Co.,  9  Abb.  N.  Cas.  (N.  Y. ) 

coupons  in  the  old  corporation,  and  271.    That  the  provision  of  New  York 

maintain  an  action  in  assumpsit  for  Laws,  1853,  ch.  502,  §  2,  permitting  a 

damages  on  refusal  of  the  new  corpo-  stockholder  of  a  railroad  company, 

ration  so  to  do.    The  decision  seems  within  six  months  after  a  foreclosure 

to  proceed  on  the  view  that  he  was  sale,  to  acquire  stock  of  the  company 

required  to  exercise  his  option  while  purchasing,  upon  payment  of  a  pro- 

the  foreclosure  suit  was  depending,  portional  share  of  the  price,  was  re- 

or  at  least  within  the  period  of  the  pealed  by  the  act  of  1854,  amending 

statute  of  limitations.  Landis  v.  West-  the  general  railroad  act,  and  by  the 

ern  Pa.  E.  Co.,  133  Pa.  St.  579;  s.  a.  act  of  1874,  "to  facilitate  the  reor- 

19  Atl.  Eep.  656.  ganization  of    railroads    sold    under 

'■  Hitchcock  «.  Midland  E.  Co.,  33  mortgages," — see  Pratt  v.  Munson, 

N.  J.  Eq.  86.    It  has  been  held  that  84  N.  Y.  582. 

where  no  time  is  fixed  in  the  scheme  of  '  Ante,  §  6213 ;  Shaw  v.  Eailroad 

reorganization  within  which   stock-  Co.,  100  U.  S.  605,  611,  612. 
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paramount  public  trust  with  which  it  is  impressed,  and  that 
the  power  of  the  legislature  to  pass  such  an  act  rests  upon 
the  principle  that  the  property  was,  prior  to  the  mortgage, 
charged  with  the  execution  of  this  paramount  public  trust.* 
But  whatever  may  be  the  view  of  the  extent  to  which  a  court 
will  defer  to  the  wishes  of  a  majority  of  the  bondholders,  it 
remains  true  that  it  will  be  sedulous  to  protect  the  rights  of  a 
dissenting  minority,  and,  upon  a  showing  made  by  them  that 
the  majority,  and  the  trustees  under  the  mortgage  concurring 
with  the  majority,  are  taking  a  course  subversive  of  the 
rights  of  the  minority,  will  allow  the  minority  to  intervene 
as  parties  to  the  suit  for  the  purpose  of  having  their  rights 
protected.^ 

§  6249.  Other  Holdings  Touching  Such  Schemes  of  Re- 
organization.—  It  has  been  noted  elsewhere,'  that  prohibi- 
tions contained  in  the  constitutions  and  statute  laws  of  some 
of  the  States  against  the  issuing  of  stock  or  bonds  of  corpora- 
tions, except  for  Tnoneys  received  or  labor  done,  and  against  all 
fictitious  increase  of  stock  or  indebtedness,  do  not  apply  to  an 
agreement  among  the  mortgage  bondholders  of  an  embarrassed 
railroad  company  that  the  trustees  under  the  mortgage  shall 
buy  in  the  property  at  a  foreclosure  sale,  and  convey  it  to  a 
new  corporation  to  be  organized,  which  shall  issue  new  mort- 
gage bonds,  to  be  delivered  to  the  old  bondholders  in  ex- 
change for  their  old  bonds  without  the  payment  of  money.^ 
If,  after  a  foreclosure  and  reorganization,  certain  judgment 
creditors  bring  suits  in  equity,  and  succeed  in  having  the 
decree  of  foreclosure  set  aside  and  the  property  subjected  to 
the  payment  of  their  judgments,  this  will  render  invalid  the 
decree  of  foreclosure  only  so  far  as  their  rights  are  concerned: 
the  bondholders  who  voluntarily  took  stock  in  the  new  com- 
pany cannot  again  claim  under  the  mortgage,  nor  can  the 
trustee   thereunder   maintain   a  new  bill  of  foreclosure  for 

1  Gates  V.  Boston  &c.  Air  Line  E.  '  Ante,  §§  2105,  2106. 

Co.,  53  Conn.  333.  *  Memphis  &c.  E.  Co.  v.  Dow,  120 

2  Ex  parte  De  Betz,  9  Abb.  N.  Gas.  U.  S.  287 ;  affirming  s.  c.  19  Fed.  Eep. 
(N.  Y.)  246.  388. 
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their  benefit.*  Companies  reorganized  by  the  purchasers  of 
railway  property  at  foreclosure  sales  are,  in  almost  every  case, 
new  corporations,  and  the  old  corporation  may  be  still  existent;^ 
though,  of  course,  such  a  scheme  of  reorganization  may 
embrace  a  mere  reorganization  and  revival  of  the  old  cor- 
poration, such  as  will  continue  its  liability  to  pay  its  floating 
debts.' 

§  6250.  Equities  of  Stockholders  Who  have  Purchased 
their  Shares  in  View  of  an  Approaching  Sale  of  the  Corpo- 
rate Property.  —  A  suitor,  to  have  the  extraordinary  aid  of  a 
court  of  equity,  must  come  before  the  court  with  clean  hands; 
and  these  courts  have  frequently  repelled  suitors,  where  the 
foundation  of  their  claim  for  relief,  while  not  involving  main- 
tenance under  the  strict  definition  of  the  common  law,  yet 
involved  conduct  which  savored  of  maintenance.  Such,  to 
some  extent,  is  the  position  of  one  who  purchases  at  a  trifling 
value  the  shares  of  stock  of  an  insolvent  corporation,  whose 
assets  have  been  advertised  for  sale  under  a  deed  of  trust,  for 
the  purpose  of  subsequently  prosecuting  a  suit  in  equity  to 
set  aside  the  sale.  Such  persons  are  regarded  as  possessing 
a  very  doubtful  equity,  and  unless  they  appeal  promptly  for 
the  aid  of  the  court,  and  exhibit  conduct  otherwise  entirely 
clear,  they  will  be  repelled.* 

^  Barnes  v.  Chicago  &c.  R,  Co.,  8  secure  advances  made  to  the  old  and 

Biss.  (U.  S.)  514.  the  new  corporation  under  a  continu- 

*  Ante,  §261.  ing  contract,  by  its  president,  —  see 

'  See  ante,  §  256.    For  a  scheme  of  Baker  v.  Harpster,  42  Kan.  511 ;  s.  c. 

reorganization  under  which  the  offi-  22  Pac.  Rep.  415. 

cers  of  the  new  company  were  held  to  *  Kitchen  v.  St.  Louis  <fec.  R.  Co., 

have  power  to  execute  mortgages  to  69  Mo.  224,  266. 
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CHAPTER  CXXXVI. 

PRIORITIES  AMONG   CREDITORS  IN   SUCH  FORECLOSURE  SUITS. 

Section  Section 

6256.  Priorities  among  creditors.  6263.  Rights  of  execution  purchaser 

6257.  Principles  on  which  priorities  of  bonds  which  have  never 

adjusted.  been  delivered. 

6258.  Further  of  this  subject.  6264.  Trustees    cannot     charge    the 

6259.  Priorities    of    equitable    mort-  trust  with  subsequent  debts. 

g^g®^-  6265.  Priority  of  bonds  issued  as  col- 

6260.  Priorities    of    mortgages    over  lateral  security. 

floating  debts.  g266.  Priority  of  second  mortgage  to 

6261.  Creating  liens  on  the  property  ^^^^^  Argt  mortgagees  have 


which  take  precedence   over  consented. 

6267.  Priorities  of  £ 

6268.  Further  of  this  subject. 


prior  mortgages.  gggy^  Priorities  of  attorneys'  fees. 

6262.  Priorities  of  bonds  under  the 


same    mortgage    where    the 
issue  is  limited. 

§  6256.  Priorities  among:  Creditors.  —  Chief  among  the 
equities  adjusted  in  a  foreclosure  proceeding^  will  be  questions 
of  priorities  among  different  creditors  and  among  different 
classes  of  creditors.^  Where  some  of  the  bondholders  assert, 
under  the  governing  statute,  a  priority  over  the  others,  the 
chancellor  must,  of  necessity,  determine  the  order  in  which 
claims  shall  be  paid,  and  he  may  do  this  without  any  motion 
or  petition  for  that  purpose;  and  consequently  it  is  immaterial 
that  the  holders  of  the  bonds  asserting  a  priority  have  pro- 
ceeded by  petition,  and  that  the  chancellor  has  acted  upon  the 
petition  without  notice.* 

§  63S7.  Principles  on  Which  Priorities  Adjusted.  —  It  is 

impossible  to  follow  the  thread  of  any  governing  principle 
upon  which  the  chancellor  will  proceed  in  adjusting  priorities 

•  Ante,  §  6218. 

»  Morton  v.  New  Orleans  &c.  E.  Co.,  79  Ala.  590. 

'  Colt  V.  Barnes,  64  Ala.  108. 
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among  different  classes  of  creditors,  outside  of  certain  general 
statements;  because  the  question  of  such  priorities  depends 
upon  conditions  as  variant  as  different  statutes,  different  con- 
tracts, and  different  collections  of  fact  can  make  them.  It 
may  be  stated  generally,  however,  that  creditors  equal  in  class 
are  equal  in  right.  Thus,  where  the  fund  is  to  be  distributed 
in  equity  between  the  first  and  second  mortgage  bondholders 
in  a  railway  mortgage,  the  distribution  will  be  pro  rata  among 
each  class,  without  regard  to  the  time  at  which  thfe  liens  of 
the  several  members  of  each  class  accrued.  In  such  a  case, 
the  rule  applied  at  law  in  distributing  among  execution  cred- 
itors does  not  obtain,  but  the  governing  principle  is  that 
equity  is  equality.^  Statutory  liens,  it  has  been  held,  take 
precedence  of  mortgage  bonds,  and  equitable  liens  payable 
from  earnings  are  postponed  to  mortgage  bonds.*  But  it  is 
to  be  observed  that  statutory  liens  take  whatever  precedence  the 
statute,  by  a  fair  interpretation,  gives  them.*  It  has  been 
held  that  where  railway  bonds  are  issued,  secured  by  a  stat- 
utory lien  so  as  to  be  entitled  to  a  priority  over  bonds  secured 
by  a  mortgage,  and  the  interest  due  on  the  bonds  secured  by 
the  statutory  lien  is  funded  by  the  issuing  of  new  bonds  to  be 
secured  bj'  an  extension  of  the  lien,  —  these  latter  bonds  are 
entitled  to  the  same  priority  over  other  mortgage  bonds.* 
Where  the  property  of  a  railroad  company  had  been  sold 

*  Morton  v.  New  Orleans  &c.  K.  poned  by  the  State  in  favor  of  a  sub- 
Co.,  79  Ala.  590;  Atwood  d.  Shenan-  sequent  mortgage,  —  see  Gibbes  v. 
doah  Valley  R.  Co.,  85  Va.  966;  s.  c.  Greenville  &c.  E.  Co.,  13  S.  0.  289. 
13  Va.  L.  J.  333 ;  9  S.  E.  Eep.  748.  That  the  hen  in  favor  of  the  State  of 

'  Blair  v.  St.  Louis  &c.  E.  Co.,  25  Tennessee,   under  the  improvement 

Fed.  Eep.  232.  law  of  1851-52,  is  paramount  to  the 

'  As  to  the  statutory  lien  of  the  rights  of  the  holder  of  a  tax  certificate 

State    of   Alabama,   under  Ala.  Act  under  Tennessee  Act  1851-52,  ch.  117, 

Feb.  21,  1870,  upon  railway  bonds  in-  and  that  the  purchaser  of  the  State's 

dorsed  by  the  State,  see  Colt  v.  Barnes,  interest  cannot  be  compelled  to  ac- 

64  Ala.  108.    That  the  holders  of  such  cept  such  certificates  for  freight  and 

indorsed  bonds  have  a  right  of  sub-  passage,  —  see  State  v.  Nashville  &o. 

rogation  to  the  rights  of  the  State,  is  E.  Co.,  7  Lea  (Tenn.),  15. 

adjudged  in  the  same  case.    That  the  *  Gibbes  v.  Greenville  &c.  E.  Co., 

statutory  lien  created  by  12  South  13  S.  C.  289. 
Carolina  Stat.  885,  cannot  be  post- 
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under  a  decree  of  foreclosure,  and  the  money  had  been  brought 
into  court  to  await  a  further  order  of  distribution,  saving  the 
rights  of  all  persons  in  the  fund  for  future  determination, — 
which  course,  we  have  seen,*  the  chancellor  is  at  liberty  to 
take  without  settling  the  rights  of  the  parties  before  the 
decree,  —  the  president  of  the  company,  who  has  advanced  his 
own  means  to  save  the  property  from  levy  and  sale  for  unpaid 
taxes,  may  intervene,  and,  on  the  principle  of  subrogation,  may 
enforce  a  lien  on  the  fund,  paramount  to  that  of  other  cred- 
itors. In  other  words,  the  court  will  advance  him  to  the 
paramount  lien  of  the  State,  whose  demand  he  has  satisfied.^ 

§  625S.  Further  of  This  Subject. —  Where  interest  had 
been  paid  for  some  years  upon  a  portion  of  certain  railroad 
bonds,  while,  on  other  bonds  of  the  same  class,  held  by  other 
parties,  it  had  remained  unpaid,  and  a  foreclosure  sale  could 
have  been  compelled  at  any  time  after  default  in  the  payment 
of  interest  by  any  holder  of  the  bonds  on  which  interest  had 
not  been  paid,  —  it  was  held  that,  upon  a  distribution  of  the 
fund  arising  from  the  subsequent  foreclosure,  the  holders  of 
bonds  who  had  received  no  interest  were  entitled  to  no  pri- 
ority over  those  who  had  received  interest.'  The  power  of 
the  court  to  authorize  the  issue  by  its  receiver,  holding  the 
property  pendente  lite,  of  certificates  to  take  up  certain  preferred 
demands,  which  certificates  become  a  lien  paramount  to  all 
others  except  the  lien  for  the  public  taxes,  —  will  be  hereafter 
considered.*  The  hardship  of  allowing  existing  liens  to  be 
thus  displaced  has  been  already  observed  upon,  but  arguments 

'  -dnJe,  §  6218.  latter.    Atwood^j,  Shenandoah  Valley 

»  Humphreys  v.  Allen,  100  111.  511.  E.  Co.,  85  Va.  966;  s.  c.  9  S.  E.  Rep. 

Thus,  where  a  first  mortgage  has  been  748 ;  13  Va.  L.  J.  333.     Circumstances 

'.aid  upon  a  railroad  property,  and  the  under  which  the  president  of  the  com- 

proceeds  of  certain  of  the  bonds  have  pany    was    held    not    authorized    to 

been    expended    entirely    upon    one  create,  by  an  admission,  a  trust  in 

division  of  the  road,  and  other  of  the  favor  of  the  holders  of  floating  debts: 

bonds  have  been  issued  as  collateral  Merchants'  Bank  v.  Goddin,  76  Va. 

security  to  raise  funds  fpr  construct-  503. 

ing  the  remainder,  the  holders  of  the  '  Humphreys  v.  Morton,  100  111. 

former  class  have  no  priority  over  the  592. 

*  Post,  ch.  171, 
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grounded  on  such  hardship  are  sometimes  met  by  the  prin- 
ciple of  estoppel,  by  holding  that  the  bondholders  cannot  lie 
by  and  see  the  certificates  issued  without  objection,  and  see 
third  parties  invest  their  money  in  them  without  other  secu- 
rity, and  afterward  come  forward  and  claim  that  the  holders 
of  them  should  not  have  priority;  and  it  has  been  held  that 
persons  purchasing  the  bonds  of  the  corporation  when  over- 
due, with  knowledge  of  the  condition  of  the  litigation,  are  in 
like  manner  estopped.*  We  have  already  seen  that  the  effect 
of  a  consolidation  of  two  railroad  companies,  under  a  statutory 
authorization,  is  not  to  displace  the  rights  of  existing  creditors, 
or  their  liens  upon  or  equities  in  respect  of  the  properties  of 
either  company.  If,  therefore,  the  consolidated  company 
issues  bonds  purporting  to  be  first  mortgage  bonds,  these  will 
be  postponed  to  the  debts  of  the  old  company,  where  the  stat- 
ute provides  that  outstanding  debts  of  the  old  company  shall 
not  be  affected  by  the  consolidation;  because  purchasers  of 
the  bonds  issued  by  the  consolidated  company  are  affected 
with  notice  of  the  provisions  of  the  statute  authorizing  the 
consolidation.* 

§  6259.  Priorities  of  Equitable  Mortgages.  —  It  has  been 
held,  arguendo,  that,  upon  principles  applicable  to  mortgages 
of  real  estate,  even  notice  of  a  prior  equitable  mortgage  will 
not  make  it  valid  as  against  a  subsequent  mortgage,  formally 
executed  and  recorded.*  But  it  will  appear  from  what  has  pre- 
ceded* that  this  cannot  be  accepted  as  the  law,  but  that  equi- 
table mortgages  are  prior  in  right  to  subsequent  incumbrancers 

1  Humphreys  v.  Allen,  101  111.  490.  White,  2  S.  0.  469.    Relative  rights 

'  Spence  v.  Mobile  &c.  R.  Co.,  79  of  the  bondholders  and  the  benefi- 

Ala.  576.    Want  of  equity  of  one  who  claries  under  a  mortgage,  in  the  dis- 

has  exchanged  old  bonds  for  new,  un-  tribution  of  the  capital  stock  of  a  new 

der  an  agreement  of  which  the  pur-  corporation   organized   after  foreclo- 

chasers  of  the  new  bonds  had  no  notice,  sure,  determined  upon  a  construction 

— the  exchange  being  made  under  an  of  the  mortgage :  Child  v.  New  York 

arrangement  by  which  first,  second,  &c.  R.  Co.,  129  Mass.  170, 
and  third  mortgage  bondholders  ex-  '  Coe  v.  Columbus  &c.  R.  Co.,  10 

changed  their  bonds  for  new  ones  se-  Ohio  St.  372,  406 ;  s.  c.  75  Am.  Dec. 

cured  by  a  new  mortgage  which  was  518,  543. 
subsequently    foreclosed :    Ex    parte  '  Ante,  §  6145. 
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having  notice  of  them.^  Where  such  a  lien  is  established  by 
an  enabling  act  of  the  legislature,  authorizing  a  county  to 
issue  its  bonds  in  aid  of  a  railway,  all  subsequent  purchasers 
of  the  bonds  of  the  company  are  conclusively  charged  with 
notice  of  it.*  Under  either  theory,  it  is  not  the  law  that  a 
railway  mortgage  will,  in  every  case,  take  precedence  of  a  prior 
mortgage  of  the  same  property  which  has  not  been  formally 
executed  or  recorded.  To  give  it  such  effect  might  be  to  do 
violence  to  the  expressed  intention  of  the  parties.  It  was  so 
held  where  a  third  mortgage,  in  terms,  recited  that  it  was 
subject  to  a  second  mortgage  which  had  been  previously 
placed  upon  the  property:  a  defect  in  the  execution  of  the 
second  mortgage  did  not,  it  was  held,  give  the  third  mortgage 
a  priority  over  it.'  And,  on  principles  already  stated,*  the 
same  effect  would  be  given  to  a  prior  equitable  mortgage  in 
case  of  actual  notice  of  it,  although  it  were  not  mentioned  in  a 
subsequent  formal  mortgage.  But  it  is  to  be  constantly  kept 
in  mind,  in  dealing  with  the  subject  of  equitable  mortgages, 
that  a  mortgage  will  not  be  raised  by  a  court  of  equity,  except 
upon  clear  proof  that  there  was  an  agreement  or  understand- 
ing between  the  parties  at  the  time,  that  the  party  advancing 
the  money  or  rendering  the  benefit  should  be  secured  by  a 
lien  upon  the  property  of  the  corporation.  For  instance,  it 
has  been  held  that  one  who,  at  the  request  of  the  bondholders, 
pays  a  debt  of  a  railroad  company,  due  for  construction,  can- 
not claim  a  superior  equity  to  theirs,  unless  he  can  prove  in- 
ducements and  dealings  of  such  a  character  as  to  estop  them 
from  asserting  their  liens  as  superior  to  his  claim.* 

§  6260.  Priorities  of  Mortgages  over  Floating  Debts.  —  A 

mortgage  would  be  of  no  value  as  a  security  unless  it  took 
precedence  over  debts  due  to  general  creditors,  whether  created 
before  or  subsequent  to  the  mortgage.  As  to  antecedent  debts, 
the  mortgage  will  have  priority  in  all  cases,  it  is  believed,  save 

»  Ketcham  v.  St.  Louis,  101  U.  S.  306.  »  Ibid. 

»  Coe  V.  Columbus  &c.  B.  Co.,  10  *  Ante,  5  6145. 

Ohio  St.  372,  406;  «.  c.  75  Am,  Dec.  '  Kelly  v.  Green  Bay  &c.  E.  Co.,  10 

518,  543.  Biss.  (U.  S.)  151. 
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three: — 1.  Where  the  antecedent  debts  consist  of  claims  for 
labor,  materials,  and  supplies  furnished  to  a  railway  company 
to  keep  its  road  in  operation;  and  this  equally  applies  to  debts 
of  this  species  contracted  subsequently  to  the  mortgage,  pro- 
vided they  are  recent  at  the  time  the  action  is  brought  to 
foreclose  the  mortgage.^  2.  In  cases  where  the  court,  as  a 
condition  precedent  to  the  granting  of  a  receiver,  in  a  suit 
in  equity  to  foreclose  the  mortgage,  requires  the  payment  of 
floating  debts.^  3.  In  cases  where  a  statute  exists  at  the  date 
of  the  execution  of  the  mortgage,  under  which  such  mortgages 
are  postponed  to  existing  debts  owing  by  the  corporation.' 
The  terms  of  the  mortgage  itself  may,  of  course,  make  a 
fourth  exception.  But,  in  the  absence  of  any  of  these  excep- 
tions, floating  debts,  although  contracted  for  the  purpose  of 
paying  interest  on  the  bonds,  or  for  supplies  and  repairs  for 
which  persons  interested  in  the  road  have  become  individu- 
ally liable,  must  be  postponed  to  mortgages;  and  the  court 
foreclosing  a  mortgage  has  no  right,  without  the  consent  of 
"the  bondholders,  to  direct  the  application  of  the  income  of 
the  road  to  the  payment  of  the  floating  debt,  although  it  is 
made  to  appear  that  it  can  be  paid  on  favorable  terms,  and 
that  it  is  in  a  sense  equitable,  and  that  it  is  probably 
for  the  interest  of  the  bondholders,  that  such  application 
should  be  made.*  "When  the  earnings  of  a  railroad,  pledged 
to  secure  the  interest  on  certain  outstanding  bonds,  become 
insufficient  to  pay  the  interest  as  it  accrues  thereon,  such  rev- 
enues are  not  subject  to  attachment  or  execution  by  other  judg- 
ment creditors  of  the  corporation;  and  an  attachment  or 
execution  of  the  same  will  be  restrained  by  injunction.*  In 
such  a  mortgage  the  following  provision  was  inserted:  "All  of 
the  rights  of  the  bondholders'  trustees  are  subject  to  the  pos- 
session, control,  and  management  of  the  directors  of  such 
company  till  default,"  etc.     It  was  held  that  this  did  not  give 

*  Post,  i  7114,  et  seq.  *  Duncan  v.  Mobile  &  Ohio  E.  Co., 
»  Post,  5  6824,  et  seq.                              2  Woods  (U.  S.),  542. 

*  Traders'  Bank  v.  Lawrence  Man.  '  Dunham  v.  Isett,  15  Iowa,  284. 
Co.,  96  N.  C.  298. 
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creditors  of  the  corporation,  who  became  sucli  after  the  exe- 
cution of  the  mortgage  but  before  default  under  it,  a  priority 
over  the  lien  of  the  mortgage.'  Where  such  a  mortgage 
exists,  and  the  directors  have  allowed  money  to  accumulate 
for  the  purpose  of  paying  the  interest  on  the  bonds  secured 
by  it,  and  also  for  the  purpose  of  providing  a  sinking  fund  to 
liquidate  the  principal,  such  moneys  cannot  be  taken  by  sub- 
sequent general  creditors."  'Claims  for  personal  injuries  are 
postponed  to  prior  and  subsequent  mortgages,  in  the  absence 
of  special  considerations  such  as  will  be  adverted  to  in  a  future 
title.' 

§  6261.  Creatingr  Liens  on  tlie  Property  Which  Take  Pre- 
cedence over  Prior  Mortgages.  —  We  shall  hereafter  see  *  that 
in  the  foreclosure  of  railway  mortgages  the  practice  has  sprung 
up,  sanctioned,  within  certain  limits,  by  judicial  decisions,  of 
authorizing  the  receiver  to  make  certain  expenditures  to  pre- 
serve the  property  and  keep  it  in  operation,  empowering  him 
to  issue  receiver's  certificates  therefor,  and  charging  the  cost 
of  such  expenditures  and  such  certificates,  if  issued,  upon  the 
property  as  a  first  lien,  taking  precedence  over  all  prior  liens, 
—  or  at  least  over  the  mortgage  which  is  the  subject  of  the 
foreclosure.  This  power  has  been  exercised  so  as  to  validate 
a  lien  made  upon  a  railway  property  by  its  receiver  in  the  pur- 
chase of  rolling  stock,  and  to  make  the  expenditure  a  charge 
upon  the  corpus  of  the  property,  and  not  merely  upon  the  pro- 
ceeds of  the  foreclosure  sale.* 

§  6262.  Priorities  of  Bonds  under  the  Same  Mortgage 
where  the  Issue  is  Limited.  —  If,  by  the  terms  of  the  contract 

*  Dunham  t;.  Isett,  15  Iowa,  284.  416;  2  Eail.  &  Corp.  L.  J.  435.    The 
'  Galena  &c.  E.  Oo.  v.  Menzies,  26     case  also  holds  that  an  agreement  by- 
Ill.  121,  148.  which  the  bonds  involved  in  the  fore- 

'  Post,   §§  6823,  6824,  6825,   7123.  closure  suit  were  turned  over  to  the 

Central  Trust  Co.  v.  East  Tenn.  &c.  associates  organizing  the  new  corpo- 

E.  Co.,  30  Fed.  Eep.  895;  s.  c.  30  Am.  ration,  and  by  which  they  agreed  to 

&  Eng.  Eail.  Cas.  450.  take  the  property  subject  to  the  claim 

*  Post,  §  7168,  et  seg.  of  the  person  claiming  the  lien  for 

*  Vilas  V.  Page,  106  N.  Y.  439 ;  s.  e.  the  rolling  stock,  did  not  impose  upon 
13  N.  E.  Eep.  743;  12  N.  Y.  St.  Eep.  themapersonalliabilitytohim.  Ibid. 
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under  which  a  series  of  mortgage  bonds  is  issued,  the  number 
which  may  be  issued  is  limited,  and  if,  in  violation  of  the 
contract,  other  such  bonds  are  issued,  the  purchasers  of  those 
which  were  issued  within  the  contract  limit  will  be  entitled 
to  priority  over  the  purchasers  of  the  others,  unless  the  latter 
took  them  as  innocent  purchasers  for  value;  and  where  none 
of  the  bonds  of  the  excessive  issue  were  negotiated  for  cash, 
but  all  were  issued  to  persons  who  held  pre-existing  claims  or 
demands  against  the  company,  or  against  the  directors,  or 
against  the  original  taker  of  the  prior  issue,  which  had  been 
assumed  by  the  company,  or  claims  for  services  rendered  or 
to  be  rendered  to  the  company,  —  it  was  held  that  none  of 
them  occupied  the  position  of  innocent  purchasers  for  value.' 

§  6263.  Rights  of  Execution  Purchaser  of  Bonds  Which 
have  never  been  Delivered.  —  Bonds  which  have  never  been 
delivered  are  no  bonds;  since  delivery  is  essential  to  the  crea- 
tion of  the  obligation  recited  therein.  A  delivery,  in  order  to 
be  effectual  to  create  a  contract,  must,  of  course,  be  volwntary; 
otherwise  nothing  proceeds  from  the  mind  of  the  obligor  and 
there  can  be  no  consensus,  because  the  minds  of  two  contract- 
ing parties  do  not  meet  and  concur  upon  the  taking  effect  of 
the  obligation  recited  in  the  instrument.  It  follows  that  bonds 
which  have  \>QQn  prepared  for  issue  by  a  corporation,  but  which 
never  have  been  issued,  cannot  acquire  life,  as  obligations 
against  the  corporation,  by  being  levied  upon  under  an  execution 
by  one  of  its  creditors  and  sold.  The  purchaser  gets  no  title 
to  them  as  bonds,  though  perhaps  he  gets  a  title  to  the  paper 
on  which  they  are  printed,  as  so  much  waste  paper.* 

1  Union  Trust  Oo.  v.  Nevada  &c.  take  them  with  notice  of  the  circum- 

R.  Co.,  20  Fed.  Eep.  80.  But,  although  stances  under  which  they  were  issued, 

there  has  been  a,  fraudulent  overissue  Neither  the    fraudulent   stockholder 

of  the  bonds  of  a  corporation,  an  es-  nor  his  assignee  can  claim  the  aid  of 

toppel  will  arise  against  one  who  holds  a  court  of  equity  to  secure  the  cancel- 

a  majority  of  the  shares  of  the  corpo-  lation  of  the  bonds  and  of  the  mort- 

ration,  as  assignee  of  the  shareholder  gage    securing    them.     Des    Moines 

who,  as  president  of  the  corporation,  Gas  Oo.  v.  West,  50  Iowa,  16. 

was  guilty  of  making  the  fraudulent  '  See  on  this   subject,    Sickles  v. 

overissue,  in   favor  of  the  purchaser  Kichardson,  23  Hun  (N.  Y.),  559. 
of  bonds,  — and  this  although  he  may 
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§  6264.  Trustees  cannot  Charge  the  Trust  with  Subse- 
quent Debts.  —  No  arrangement  among  the  trustees  in  a  cor- 
porate mortgage  and  the  corporation  and  third  parties,  not 
assented  to  by  the  beneficiaries  thereunder,  will  be  allowed  to 
have  the  effect  of  charging  the  trust  with  the  payment  of  sub- 
sequent debts.  Neither  the  trustees,  nor  any  agent  appointed 
by  them,  is  competent  to  create  such  a  charge.* 

§  6265.  Priority  of  Bonds  Issued  as  Collateral  Security.  — 

Where  a  corporation  has  not  exhausted  its  power  to  issue 
bonds  under  a  first  mortgage,  it  has  been  held  that  it  may 
make  a  second  mortgage,  intended  as  a  sort  of  blanket  mort- 
gage, to  take  up  the  bonds  issued  under  the  first  mortgage, 
and  also  other  indebtedness,  and  that  it  may  make  an  addi- 
tional issue  of  bonds  under  the  first  mortgage,  as  collateral 
security  for  the  bonds  issued  under  the  second  mortgage,  and 
that  the  holders  of  these  collateral  first-mortgage  bonds  will 
be  entitled,  in  a  foreclosure,  to  share  pro  rata  with  the  holders 
of  prior  bonds  issued  under  the  same  mortgage.*  Where 
some  of  the  bonds  under  a  mortgage  are  issued  as  collateral 
security  merely,  the  holder  of  the  bonds  will  nevertheless  be 
permitted  to  prove  them  up  to  the  extent  of  their  face  value, 
though  he  can  have  distribution  out  of  the  funds,  accruing 
from  the  sale  of  foreclosure,  only  to  the  extent  of  the  amoimt 
of  his  original  loan  with  interest} 

§  6266.  Priority  of  Second  Mortgage  to  Which  First 
Mortgagees  have  Consented.  —  Where  the  beneficiaries  under 
a  first  mortgage  give  their  consent  to  the  execution  by  a  cor- 
poration of  a  second  mortgage,  this  will  have  the  effect  of 
making  the  second  mortgage  take  precedence  over  the  first.* 

>  The  above  truism  is  illustrated  748 ;  13  Va.  L.  J.  333.    And  see  Claf- 

by  the  following  cases,  in  which  one  lin  v.  South  Carolina  E.  Co.,  4  Hughes 

judge  dissented :  Kahn  v.  Hamilton,  (U.  S.),  12. 

2  Utah,  115;  Matthews  v.  Hamilton,  '  Morton  i;.  New  Orleans  &c.  E,  Co., 

2  Utah,  35;  Woolf  v.  Hamilton,  2  79  Ala.  590;  Eice's  Appeal,  79  Pa.  St. 

Utah,  121.  168. 

*  Atwood    V.   Shenandoah   Valley  *  Sinking  Fund  Oomm'rs  v.  North- 

E  Co.   85  Va.  966;  s.  c.  9  S.  E.  Eep.  ern  Bank  &c.,  1  Met.  (Ky.)  174. 
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When,  therefore,  the  State,  having  a  first  lien  upon  a  railroad, 
gave  its  consent  to  the  execution  of  a  mortgage  in  favor  of  a 
municipal  corporation  for  aid  advanced  to  the  railroad  com- 
pany, and  afterwards  foreclosed  its  lien  in  disregard  of  such 
mortgage,  and,  as  the  result  of  the  foreclosure,  received  an 
interest-bearing  bond  which  was  turned  over  to  its  sinking 
fund  commissioners,  —  it  was  held  that  such  bond  became  no 
part  of  the  sinking  fund,  as  against  the  rights  of  the  second 
mortgagee.  Such  mortgagee  became  equitably  entitled  to  a 
decree  appropriating  the  interest  on  the  bond  to  the  liquida- 
tion debt  secured  by  the  mortgage.'^ 

§  6267.  Priorities  of  Attorneys'  Fees.  —  This  question  is 
one  which,  to  the  credit  of  the  legal  profession,  has  been  gen- 
erally adjusted  without  contentious  litigation.  The  principles 
applicable  in  determining  it  belong  to  principles  established 
in  the  general  practice  of  counts  of  chancery,  rather  than  to 
anything  peculiar  to  corporate  mortgages.  It  may  be  stated, 
however,  that  the  legal  principle  governing  the  subject  is 
that  the  services  of  solicitors  and  counselors,  in  the  creation 
or  preservation  of  a  fund,  are  justly  deemed,  in  equity,  as  a  first 
charge  upon  that  fund.  The  principles  upon  which  courts  of 
equity  proceed  in  allowing  such  fees  were  stated  with  clear- 
ness in  an  important  case  by  Somerville,  J.:  "The  funda- 
mental principle  on  which  such  allowances  are  justified  is, 
that  a  trust  estate  should  bear  the  expenses  of  its  administra- 
tion in  a  court  of  equity.  Where  a  trustee,  acting  with 
fairness  and  impartiality,  resorts  to  necessary  litigation  in 
order  to  rescue  a  trust  estate  from  waste  or  destruction,  and 
succeeds  by  his  efl"orts  in  doing  so,  he  is  entitled  to  reimburse- 
ment out  of  the  fund  itself,  for  reasonable  expenses  incurred 
in  prosecuting  such  suits,  including  a  proper  sum  for  at- 
torney's fees.  A  like  rule  is  applicable  where  a  creditor  in- 
stitutes a  suit  in  equity,  not  exclusively  for  his  own  benefit, 
but  for  the  joint  benefit  of  himself  and  other  creditors  of  the 
same  class  to  which  he  belongs.     It  will  be  observed  that  the 

'  Sinking  Fund  Comm'rs  v.  Northern  Bank  &c.,  1  Met.  (Ky.)  174. 
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co-complainants,  in  suits  of  this  nature,  all  have  a  similar  in- 
terest in  the  subject-matter  of  litigation  —  a  common,  and  not 
an  antagonistic,  interest  in  the  trust  fund  which  has  been 
brought  under  the  control  of  the  court.  The  necessary  ex- 
penses of  the  original  complainant  incurred  in  litigation  may 
very  well,  under  these  circumstances,  be  made  payable  out  of 
the  common  fund;  or  else  all,  who  are  permitted  to  come  in 
and  avail  themselves  of  the  benefit  of  his  labor,  be  required 
to  contribute  proportionately  to  such  expense,  as  a  condition 
of  receiving  such  benefit.  It  would  be  inequitable  for  one 
alone  to  bear  the  burden,  and  others  to  come  in  and  reap  the 
fruits.  The  fruits  of  the  litigation  inuring  equally  to  the 
benefit  of  the  whole  class  concerned,  they  are  equally  taxable 
with  the  costs  and  expenses.  The  services  of  the  counsel 
employed  constitute  a  necessary  part  of  such  expenses.  The 
attorneys  for  the  original  complainant  are  also  the  attor- 
neys for  all  who  unite  with  him  in  the  suit,  or  who  after- 
wards are  permitted  by  the  courts  to  come  in  and  participate 
in  the  fruits  into  which  the  proceeding  may  ripen."  ^  But  it 
is  also  added  that,  "  unless  this  relation  exists,  the  court  will 
not  be  justified  in  making  counsel  fees  a  burden  on  the  trust 
fund,  merely  because  the  services  rendered  by  such  counsel 
incidentally  inure  to  the  benefit  of  all  the  creditors  who  suc- 
ceed in  establishing  their  claims."  ^  Upon  this  principle  the 
services  rendered  by  the  solicitors  and  counsel  of  the  com- 
plainants, in  the  foreclosure  of  a  railway  or  other  corporate 
mortgage,  will  be  chargeable  as  a  first  lien,  or  at  least  as  a 
lien  next  after  the  ordinary  court  costs,  upon  the  proceeds  of 
the  foreclosure  sale. 

§  6268.  Further  of  This  Subject.  —  It  is  also  believed  to 
be  the  constant  practice  of  courts  of  equity  powers  to  make 
payment  out  of  the  fund  for  the  services  rendered  in  behalf 
of  intervening  claimants,  —  though,  where  they  are  successful, 
they  are  generally  left  to  reimburse  themselves  out  of  the  fund 

'  Morton  V.  New  Orleans  &c.  R.  ciple  is  also  stated  and  illustrated  in 
Co.,  79  Ala.  590,  624.    The  same  prin-      Grimball  v.  Cruse,  70  Ala.  534. 

«  Ibid.  624. 
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which  they  succeed  in  recovering  for  their  clients.  The  fecb 
of  solicitors  and  counsel  in  this  connection  are  often  dealt 
with  as  being  in  the  nature  of  costs  in  the  case,  and  are  hence 
paid  out  of  the  funds  arising  from  the  use  of  property  in  the 
hands  of  a  receiver  pendente  lite,  or  from  the  proceeds  of  the 
sale  of  foreclosure,  before  any  other  distribution  is  made.  It 
is  within  the  discretion  of  the  chancellor,  unless  his  discretion 
is  restrained  by  statute,  to  award  costs  in  favor  of  either  party 
to  a  contentious  litigation,  according  to  the  merits  of  the  con- 
test; and,  in  the  exercise  of  this  discretion,  the  Federal  judges 
have  often  awarded  costs  to  intervening  petitioners,  having 
meritorious  claims  which  could  not  be  paid  out  of  the  funds 
in  the  hands  of  the  court  under  the  strict  principles  of  law, — 
of  which  the  writer  could  cite  numerous  instances  within  his 
own  experience.  But  where,  under  the  local  law,  an  attorney 
has  no  lien  upon  the  money  of  his  client,  not  in  his  posses- 
sion, superior  to  the  claim  of  a  creditor  of  the  client  who  is 
seeking  to  subject  it  to  his  debt  by  legal  proceedings,  such  a 
lien  will  be  denied  to  the  attorney  of  a  corporation  who  has  un- 
successfully prosecuted  an  action  in  its  behalf  to  cancel  certain 
bonds,  and  the  mortgage  securing  them,  on  the  ground  of  their 
having  been  fraudulently  issued,  and  the  attorney's  fees  will 
not  be  allowed  to  be  paid  out  of  the  income  accruing  from  the 
operation  of  the  property  in  the  hands  of  a  receiver  pending 
the  litigation.^  Under  a  bill  in  equity  filed  for  the  settlement 
of  an  assignment  executed  by  an  insolvent  corporation,  and  to 
secure  the  distribution  of  the  assets  among  creditors,  counsel 
who  represent  the  corporation,  and  resist  the  claims  of  credit- 
ors, have  no  lien  on  the  fund  in  court,  and  the  court  cannot  give 
them  a  preference  over  other  general  creditors.^  In  this  casa 
it  was  said  that  the  jurisdiction  of  the  court  to  charge  the 
fund  with  the  reasonable  compensation  of  counsel  depends 
upon  the  lien  of  attorneys  and  solicitors  for  their  fees,  and 
where  there  is  no  lien  as  between  counsel  and  client,  no  such 


'  Des  Moines  Gas  Co.  v.  West,  50  '  Lehman  r.  Tallahassee  Man,  Co., 

Iowa.  16.  64  Ala.  567. 
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charge  can  be  made.*  On  the  same  principle,  one  who  held 
certain  bonds  of  a  corporation  as  collateral  security  for  a  debt, 
was  denied  the  right  to  charge  his  counsel  fees  as  a  part  of 
the  debt  for  which  he  held  the  bonds,  on  proving  them  up  in 
a'  foreclosure  suit.*  And  so,  a  judgment  creditor,  who  attacked 
unsuccessfully  the  validity  of  the  mortgage,  was  denied  coun- 
sel fees  out  of  the  fund,  he  having  rendered  no  services  bene- 
ficial to  the  fund.' 

1  Lehman  v.  Tallahassee  Man.  Co.,      ers,  44  Miss.  513 ;  ».  c.  7  Am.  Rep. 
64  Ala.  603;  citing  Guinn  v.  Nelson,      707. 

lTenn.Ch.614;Huntt).McCIanahan,  '  Morton  v.  New  Orleans  &c.  R. 

1  Heisk.  (Tenn.)  503 ;  Stewart  v.  Flow-     Co. ,  79  Ala,  590. 

•  Ibid. 
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CHAPTER    CXXXVIL 

CIVIL  LIABILITY  OF  COBPORATIONS  FOE  TOETS. 


Section 

6275.  General  rule. 

6276.  Application  of   the  rule  of  re- 

ipondeat  superior  to  private 
corporations. 

6277.  Act  must  have  been  done  within 

the  scope  of  the  employment 
or  agency. 

6278.  Not  liable  for  torts  of  independ- 

ent contractors. 

6279.  Liable  for  uUra  vires  torts. 

6280.  Further  of  this  doctrine. 

6281.  Illustrations  of  the  doctrine. 

6282.  Liable  for  torts  uUra  vires  in  the 

sense  of  being  gratuitous. 

6283.  No  defense  that  the  tort  was 

ultra  vires  the  agent. 

6284.  Liability  of  private  corporations 

for  a  nuisance. 

6285.  Corporations  not    included  in 


Section 

general  statutes  giving  pen- 
alties. 

6286.  Statutory  liability,  when  cumu- 

lative. 

6287.  Corporations  may  become  liable 

by  ratification. 

6288.  When  corporation  may  be  sued 

jointly  with  agent. 

6289.  Circumstances     under     which 

they  cannot  be  joined. 

6290.  Eule   where    the  common-law 

system  of  pleading  prevails. 

6291.  Action  for  non-performance  of 
,    public  duties  on  Sunday. 

6292.  Liability  as  between  trustees  in 

possession    and    purchasers 
under  a  mortgage. 

6293.  Liability  of   a  lessor  railroad 

company  for  torts  of  its  lessee. 


§  6275.  General  Bule.  —  It  was  formerly  supposed  that  a 
corporation  aggregate  could  not  commit  an  actionable  tort,  and 
that  no  action  sounding  in  tort  would  lie  against  such  a 
corporation.  This  conclusion  rested  upon  the  idea  that  a 
corporation  is  an  artificial  being,  created  by  the  sovereign, 
and  endowed  by  the  sovereign  with  power  to  do  certain 
things,  and  none  other.  As  a  corporation,  it  could  exercise 
no  powers  except  those  which  the   sovereign  had  conferred 
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upon  it.  This  conclusion  seems  to  have  been  a  logical  re- 
sult of  the  fiction,  so  often  dwelt  upon  in  earlier  judicial 
decisions,  that  a  corporation  is  an  intangible,  ideal  person, 
incapable  of  doing  anything  which  the  power  creating  it 
has  not  authorized  it  to  do.  The  judges  were  accustomed 
to  reason  that  a  corporation  can  act  only  in  the  mode 
pointed  out  in  its  charter;  that  when  it  so  acts,  it  acts  in  pur- 
suance of  an  authorization  of  the  power  creating  it,  which  is 
in  this  country  the  legislature;  that  consequently  its  acts, 
however  hurtful,  are  necessarily  lawful,  and  the  hurt  resulting 
from  them  is  damnum  absque  injuria;  and  that  when  those 
who  have  its  management  or  control,  or  who  act  for  it  in  a 
given  particular,  step  beyond  the  authorization  of  the  charter 
in  doing  an  act,  it  is  not  the  act  of  the  corporation,  but  is 
their  own  individual  act.  This  doctrine,  it  will  be  perceived, 
may  be  extended,  with  the  like  conclusion,  to  the  acts  of 
agents  of  natural  persons,  so  as  to  abolish  the  rule  of  respond- 
eat superior  in  respect  of  all  acts  of  such  agents  not  done  in 
pursuance  of  the  coipmauds  of  their  principals.  Unless  the 
agent,  as  between  himself  and  his  principal,  could  justify  the 
doing  of  an  act  by  the  command  or  the  authority  of  his  prin- 
cipal, it  would  be  his  own  act  merely,  and  not  the  act  of  his 
principal;  and  in  no  case  would  the  principal  be  liable  for 
the  act  of  his  agent  where  the  agent  acted  against  his  orders. 
But  such  has  never  been  the  modern  law  with  regard  to  the 
responsibility  of  natural  persons  for  the  acts  of  their  agents. 
A  more  sensible  and  practical  juridical  conception  of  a  cor- 
poration would  have  been  that  it  is  an  organized  body  of  men, 
acting  for  certain  purposes,  within  certain  prescribed  limits 
and  through  a  certain  agency.  The  question  would  then 
have  been  more  simple  and  easy  of  solution.  It  would  then 
have  been.  How  far  shall  this  body  of  men  be  held  responsi- 
ble for  wrongs  committed  by  their  agents,  when  acting  or 
pretending  to  act  about  the  business  for  which  the  organiza- 
tion was  formed,  and  for  which  they  were  appointed  agents? 
As  corporations  multiplied,  it  was  seen  that  intolerable  wrongs 
would  be  done,  if  men  could,  by  clothing  themselves  with 
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the  immunities  of  corporate  organization,  commit  wrongs 
witkout  being  answerable  for  them,  for  which  they  would  be 
answerable  1:f^they  had  committed  them  in  their  natural 
capacities.  The  courts,  therefore,  while  not  denying  or  repu- 
diating this  fiction,\  and  in  the  full  face  of  its  logical  results, 
have  been  obliged  to  find  their  way  out  of  the  difficulty  as 
best  they  could;  and  the  result  is,  that  it  is  now  well-settled, 
within  certain  limits,  both  as  to  private  and  municipal  corpora- 
tions, that  whenever /the  agent  of  a  corporation,  proceeding 
within  the  general  SQope  of  its  powers  and  of  the  powers  dele- 
gated by  it  to  him,  commits  a  wrong,  the  corporation  must  pay 
damages  to  the  person  injured,  just  as  a  natural  person  would 
be  compelled  to  do  under  like  circumstances.^  The  only  ex- 
ception which  remains  to  this  rule,  in  its  application  to  private 
corporations,  relates  to  those  wrongs  which  involve  bad  motive 
or  evil  intent,  —  a  subject  which  will  be  considered  hereafter.^ 

§  6276.  Application  of  tlie  Rule  of  Kespondeat  Superior 
to  Private  Corporations.  —  This  rule  is  but  an  application  of 
the  rule  of  respondeat  superior  to  corporations.     The  rule  of 

'  Yarboroughr.  Bank  of  England,  161;  s.  c.  36  Am.  Dec.  82;  Crawford 
16  East,  6;  Smiths).  Birmingham  &c.  ».  Delaware,  7  Ohio  St.  460,  463; 
GasLightCc,  1  Ad.  &E1.  526;01ark  Western  College  v.  Cleveland,  12 
V.  Washington,  12  Wheat.  (U.  S.)  40;  Ohio,  375,  378;  Cincinnati  v.  Penny, 
Bakeri).  Boston,  12  Pick.  (Mass.)  184;  21  Ohio,  499,  503;  s.  c.  8  Am.  Rep. 
».  c.  22  Am.  Dec.  421 ;  Thayer  v.  Bos-  73;  New  York  &c.  R.  Co.  v.  Schuyler, 
ton,  19 Pick.  (Mass.)  511;  s.  c.  81  Am.  34  N.  Y.  30,  49;  Alexander  v.  Relfe, 
Dec.  157;  Bigelow  v.  Randolph,  14  74  Mo.  495,  517;  Chicago  &c.  R.  Co. 
Gray  (Mass.),  541,  544;  Moore  v.  v.  Dickson,  63  111.  151;  s.  c.  14  Am. 
Fitchburg  R.  Co.,  4  Gray  (Mass.),  Rep.  114;  Northwestern  &c.  R.  Co. 
465,  467;  Oliver  v.  Worcester,  102  «.  Hack,  66  111.238;  Chicago  &c.  R. 
Mass.  489,  500;  «.  c.3  Am.  Rep.  485;  Co.  v.  Syke8,96  111.  162,  with  which 
Hawks  V.  Oharlemont,  107  Mass.  414,  compare  Chicago  &c.  R.  Co.  v.  Casey, 
418 ;  Haskell  v.  New  Bedford,  108  9  111.  App.  632 ;  Arasmith  v.  Temple, 
Mass.  208,  211 ;  Riddle  v.  Proprietors  11  111.  App.  39;  and  Illinois  Cent.  R. 
of  Locks  &  Canals,  7  Mass.  169 ;  s.  c.  Co.  v.  Downey,  18  111.  259.  The  scope 
5  Am.  Dec.  35;  Chestnut  Hill  &c.  of  the  liability  and  the  reasons  sup- 
Co.  ti.  Putter,  4  Serg.  &  R.  (Pa.)  6;  porting  it  are  clearly  stated  by  Shaw, 
«.  c.  8  Am.  Dec.  675;  Goodloe  v.  Cin-  C.  J.,  in  Thayer  v.  Boston,  19  Pick, 
cinnati,  4  Ohio,  500;  s.c.  22  Am.  Dec.  (Mass.)  511;  s.  c.  31  Am.  Dec.  157, 
764;  Scovil  v.  Geddings,  7  Ohio,  211;  160. 
Rhodes  v.  Cleveland,  10  Ohio,  159,  *  Post,  §  6298,  et  seq. 
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respondeat  superior  is  not  a  rule  of  logic,  but  of  public  policy. 
The  meaning  of  it  is  that  whenever  a  man  employs  an  agent 
or  servant  to  act  for  him  in  a  given  particular,  and  the  agent 
or  servant,  when  so  acting,  commits  an  actionable  wrong 
against  a  third  person,  the  principal  or  master  must  answer 
in  damages  for  that  wrong,  —  and  this  wholly  irrespective  of 
the  question  whether  he  has  been  guiltj'  of  negligence  or 
other  fault  in  the  employment  of  the  agent  or  servant,  or  in 
instructing  him  with  regard  to  his  duties.  As  the  agent  or 
servant  is  generally  irresponsible,  unless  the  principal  or 
master  were  held  liable  in  damages  for  the  wrongs  committed 
bj'  the  agent  or  servant  when  so  acting,  the  injured  party 
would  be  remediless;  and  therefore,  upon  rough  conceptions 
of  justice,  such  as  meet  with  the  general  approval  of  mankind, 
but  which  nevertheless  cannot  be  defended  on  strictly  logical 
grounds,  and  which  must  therefore  be  thrown  into  that  vague 
category  of  reasons  called  public  policy,  —  the  law  identifies 
the  principal  or  master  with  the  servant  or  agent,  and  holds 
the  latter  liable  in  damages  for  the  wrongs  of  the  former,  or 
holds  both  of  them  liable  as  joint  wrong-doers.'  It  is  but  an- 
other way  of  stating  the  doctrine  under  consideration  to  say 
that  private  corporations,  in  respect  of  their  liability  for  the 
acts  of  their  agents  or  servants,  stand  before  the  law  on  the 
same  footing  as  individuals.* 


*  As  to  their    joint  liability,  see  (Del.)  67;  Merchants'  Bank  v.  State 

post,  §  6J88.  Bank,  10    Wall.    (U.   S.)    604,   645; 

'  Donaldson  v.  Mississippi  &c.  R.  Booth  v.  Farmers'  &c.  Bank,  50  N.  Y. 

Co.,  18  Iowa,  280;  s.  c.  87  Am.  Dec.  396,   400;   New  York  &c.   R.   Oo.  ti. 

391;  Rex  t!.  Medley,  6  Oar.  &  P.  292;  Schuyler,   34   N.  Y.  30;   Peebles  ... 

Bath  V.  Caton,  37  Mich.  199 ;  s.  c.  6  Patapsco  Guano  Co.,   77  N.  C.  238 ; 

Reporter,  335;  Louisville  &c.  R.  Oo.  «•  c.  24  Am.  Rep.  447;  First  Baptist 

V.  Collins,  2  Duv.  (Ky.)  114;  «.  c.  87  Church  v.  Schenectady  &c.  R.  Co.,  5 

Am.  Dec.  486;  Pittsburgh  &c.  R.  Oo.  Barb.   (N.  Y.)   79;  Little  Miami  R. 

V.  Ruby,  38  Ind.  294 ;  s.  c.  10  Am.  Rep.  Oo.  t>.  Stevens,  20  Ohio,  415 ;  Redding 

111;  St.  Louis  &c.  R.  Oo.  v.  Dalby,  19  v.  South  Carolina  R.  Co.,  3  S.  0.  1; 

III.  353 ;  Illinois  &c.  B.  Co.  v.  Read,  37  s.  c.  16  Am.  Rep.   681 ;  "Wheeler  &c. 

111.484;  s.c.  87  Am.  Dec.  260;  Blood-  Co.   v.  Boyce,  36  Kan.  350;  s.  c.  59 

good  V.  Mohawk  R.   Co.,  18  Wend.  Am.  Rep.  571;  Pittsburg  &c.  R.  Oo.  w. 

(N.  Y.)  9;  8.  c.  31  Am.  Dec.  313;  Wil-  Slusser,  19  Ohio  St.  157;  Atlantic  &c 

son  V.  Rockland  Man.  Co.,  2  Harr.  R.  Co.  t'.  Dunn,  19  Oliio  St.  102;  «.  c. 
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§  6277.  Act  must  have  been  Done  within  the  Scope  of  the 
Employment  or  Agency.^ — A  leading  and  governing  princi- 
ple, in  the  application  of  the  rule  of  respondeat  superior,  is  that, 
in  order  to  render  the  principal  or  master  liable,  the  act  of 
the  agent  or  servant  must  have  been  done  within  the  general 
scope  of  his  agency  or  employment.  In  other  words,  the 
wrong-doer  must  have  been  acting  for  his  principal  or  master, 
and  not  for  himself  or  for  someone  else;  and  therefore,  as  we 
shall  hereafter  see,^  the  principal  or  master  is  not  liable  where 
the  agent  or  servant,  though  in  the  general  employment  of 
the  principal  or  master,  steps  outside  of  the  scope  of  his  employ- 
ment to  accomplish  some  purpose  of  his  own.     But  where  the 


2  Am.  Rep.  382;  Goddard  v.  Grand 
Trunk  E.  Co.,  57  Me.  202;  s.  c.  2  Am. 
Rep.  39;  Philadelphia  &c.  R.  Co.  v. 
Quigley,  21  How.  (U.  S.)  202,  213; 
Milwaukee  &c.  R.  Co.  v.  Arms,  91 
U.  S.  489;  New  Orleans  &c.  R.  Co.  v. 
Bailey,  40  Miss.  395;  Railroad  Co.  v. 
Blocher,  27  Md.  277 ;  Hopkins  v.  At- 
lantic Railroad,  36  N.  H.  9 ;  s.  c.  72 
Am.  Deo.  287 ;  Illinois  &c.  R.  Co.  v. 
Hammer,  72  111.  347,  353;  Reed  v. 
Home  Sav.  Bank,  ISO  Mass.  443 ;  8.  c. 
39  Am.  Rep.  468;  Fenton  v.  Sewing 
Machine  Co.,  9  Phila.  (Pa.)  189; 
Boogher  v.  Life  Association,  75  Mo. 
319;  «.  c.  42  Am.  Rep.  413;  Wheless 
V.  Second  Nat.  Bank,  1  Baxt.  CTenn.) 
469;  8.  c.  25  Am.  Rep.  783 ;  Jordan  v. 
Alabama  Great  Southern  R.  Co.,  74 
Ala.  85;  8.  c.  49  Am.  Rep.  800;  Will- 
iams V.  Planters'  Ins.  Co.,  57  Miss. 
759;  s.  c.  34  Am.  Rep.  494;  Vance  v. 
Erie  R.  Co.,  32  N.  J.  L.  334;  s.  c.  90 
Am.  Dec.  665 ;  Leavenworth  &c.  R. 
Co.  11.  Rice,  10  Kan.  426,  437;  Mis- 
souri &c.  R.  Co.  V.  Weaver,  16  Kan. 
456,  459;  Kansas  &c.  R.  Co.  v.  Kess- 
ler,  18  Kan.  523 ;  Kansas  &c.  R.  Co. 
V.  Little,  19  Kan.  267,  269;  Western 
News  Co.  V.  Wilmarth,  33  Kan.  510; 
Cooley  on  Torts,  119;  3  Suth.  Dam. 
270,  and  cases  cited;  2  Wait's  Act.  & 
Def.  447,  and  cases  cited;  Meares  v. 


Commissioners,  9  Ired.  L.  (N.  C.)  73; 
8.  c.  49  Am.  Dec.  412 ;  Thayer  v.  Bos- 
ton, 19  Pick.  (Mass.)  511;  s.  c.  31 
Am.  Dec.  157;  Moore  v.  Fitchburg 
R.  Co.,  4  Gray  (Mass.),  465,  467;  s.  c. 
64  Am.  Dec.  83 ;  Oliver  v.  Worcester, 
102  Mass.  489,  500 ;  s.  c.  3  Am.  Rep. 
485 ;  Hawks  v.  Charlemont,  107  Mass. 
414,  418;  Haskell  i;.  New  Bedford,  108 
Mass.  208,  211 ;  Yarborough  v.  Bank 
of  England,  16  East,  6;  Smith  v.  Bir- 
mingham Gaslight  Co.,  1  Ad.  &  El. 
526;  Clark  v.  Washington,  12  Wheat. 
(U.  S.)  40;  Ware  v.  Barataria  &c.  Co., 
15  La.  169 ;  i.  c.  35  Am.  Dec.  189,  per 
Morphy,  J. ;  Lowell  v.  Boston  &c.  R. 
Corp.,  23  Pick.  (Mass.)  24;  s.  c.  34 
Am.  Dec.  33 ;  Goodspeed  v.  East  Had- 
dam  Bank,  22  Conn.  530 ;  s.  c.  58  Am. 
Dec.  439;  Vinas  v.  Merchants'  &c. 
Ins.  Co.,  27  La.  An.  367;  Hays  v. 
Houston  &c.  R.  Co.,  46  Tex.  272;  Lee 
V.  Sandy  Hill,  40  N.  Y.  442;  Maund 
V.  Monmouthshire  Canal  Co.,  2  Dowl. 
(N.  s.)  113;  s.  c.  4  Man.  &  G.  452;  5 
Scott  (N.  E.),  457;  1  Car.  &  M.  606; 
3  Railw.  Cas.  159 ;  6  Jur.  932 ;  Lyman 
V.  White  River  Bridge  Co.,  2  Aik. 
(Vt.)  255;  8.  c.  16  Am.  Dec.  705; 
Main  v.  North  Eastern  E.  Co.,  12 
Rich.  L.  (S.  C.)  82;  s.  c.  75  Am.  Dec. 
725. 

1  Post,  §  6299. 
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act  is  done  within  the  scope  of  the  employment,  then  it 
is  quite  immaterial  whether  the  principal  or  master  previ- 
ously authorized  it  or  subsequently  ratified  it:  he  is  liable 
although  he  may  have  done  neither.^  It  is  therefore  imma- 
terial that  in  doing  the  particular  act  the  agent  or  servant 
acted  without  orders  or  against  orders;  ^  the  principal  or  mas- 
ter is  none  the  less  liable,  unless  the  agent  or  servant,  in  doing 
the  act,  abandoned  his  employment  to  accomplish  some  pur- 
pose of  his  own.'  Nor  is  it  at  all  material,  —  assuming  that 
the  agent  or  servant  was  acting  within  the  general  scope  of 
his  powers,  —  that  he  was  acting  in  fraud  of  his  own  principal, 
provided  the  other  party  to  the  transaction  was  innocent.* 
Thus,  where  the  general  manager  of  a  corporation  who  was 
authorized  to  collect  its  checks,  etc.,  presented  a  check  belong- 
ing to  it  to  a  bank  for  payment,  and  the  bank  overpaid  him 
by  mistake,  —  it  was  held  that  the  corporation,  whose  agent 
he  was,  was  liable  to  the  bank  for  the  over-payment,  without 
regard  to  whether  he  accounted  to  the  corporation  for  the 
amount  or  not.'  Whether  an  act  done  by  an  agent  or  serv- 
ant is  within  or  without  the  general  scope  of  his  employment, 
is  in  general  a  question  of  fact  for  a  jury,  as  stated  by  Chief 
Justice  Shaw  in  a  decision  already  quoted  from.*  But  in 
many  cases  where  the  agents  of  corporations  performing  pub- 
lic duties,  act  habitually  in  the  face  of  the  public,  and  pursue 
a  uniform  course  of  action,  the  courts  take  judicial  notice  of 
the  general  scope  of  their  agencies  or  employment.'  It  must 
have  been  upon  this  conception  that  a  court  held  that  the 
driver  or  brakeman  of  a  horse-car  acts  in  the  line  of  his  duty 
in  assisting  the  young  and  infirm  on  and  off  the  car;  and  con- 
sequently that  the  company  was  liable  to  a  passenger  who 
was  injured  while  the  driver  was  so  assisting  him,  through  the 

'  Indianapolis  &c.  E.  Co,  v.  An-  '  Kansas  Lumber  Oo.  v.  Central 

thony,  43  Ind.  183.  Bank,  34  Kan.  635. 

'  Post,  §  6283.  '  Ante,  §  4893.    So  held  in  Bedding 

•  Bedding  v.  South    Carolina   B.  v.  South  Carolina  B.  Co.,  3  S.  C.  1 ; 
Co.,  3  S.  C.  1 ;  8.  c.  16  Am.  Bep.  681.  «.  c.  16  Am.  Bep.  681. 

*  Ante,  §  4824,  4841 ;    with  which  '  Ante,  §§  4741,  4877,  4882. 
compare  post,  §  6331,  et  seq. 
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negligence  of  the  driver  in  not  stopping  the  car.^  It  must 
have  been  on  the  same  conception  that  another  court  held 
that  railroad  companies  have  the  right  to  make  a  complete 
separation  between  their  freight  and  passenger  business;  that, 
where  this  is  done,  the  conductor  of  a  freight  train  has  such 
general  authority  only  as  is  incidental  to  the  business  of  mov- 
ing freight,  and  no  power  whatever  as  to  the  transportation 
of  passengers;  and  that  notice  of  this  limited  authority  will  be 
implied  from  the  nature  and  apparent  division  of  the  business.^ 
On  the  other  hand,  it  may  be  proved  as  a  fact  that  the  corpo- 
ration has  made  an  unusual  delegation  of  power  to  a  particular 
agent;  and  this,  as  in  other  cases  of  agency,  may  be  proved 
by  the  principal's  habit  of  acting.^  Thus,  where  it  is  proved 
that  a  railroad  company  permits  its  engineers  to  allow  their 
firemen  to  handle  the  locomotives,  and  damages  are  caused  by 
the  incompetency  of  the  firemen,  when  temporarily  so  acting, 
the  company  will  be  liable  therefor.*  In  determining  whether 
a  tort,  committed  by  the  agent  or  servant  of  a  corporation,  was 
done  within  the  scope  of  his  employment  so  as  to  charge  the 
corporation,  it  is  not  necessary  to  prove  that  the  agent  had 
authority  under  the  corporate  seal,  nor  is  it  necessary  to  prove 
an  order  entered  on  the  boohs  of  the  corporation.* 

§  6278.  STot  liiable  for  Torts  of  Independent  Contractors. 

If  we  keep  in  mind  the  principle  that  a  corporation  can  be 
liable  for  a  tort  committed  in  two  ways  only, —  either  by  its 
organized  action  through  its  board  of  directors,  or  by  the  act 
of  its  agent  or  servant  on  the  principle  of  respondeat  superior,^ 
we  shall  be  prepared  for  the  further  conclusion  that  a  cor- 
poration, like  a  natural  person,  is  not  liable  for  the  negligence 
or  other  wrongs  of  an  independent  contractor  or  undertaker  of 
work,  who  employs   his  own  servants,  proceeds  by  his   own 

'  Drew  V.  Sixth  Avenue  U.  Co.,  1  '  Harper  v.  Indianapolis    &c.   R. 

Abb.  App.  Dec.  (N.  Y.)  556.  Co.,  47  Mo.  567;  s.  c.  4  Am.  Eep.  353. 

"  Eaton  V.  Delaware  &c.  B.  Co.,  57  *  Hooe   v.   Alexandria,   1   Cranch 

N.  Y.  382;  «.  c.  15  Am.  Eep.  518.  (U.  S.),  90;  ante,  i  4881,  et  seq.;  post, 

"  Thayer*.  Boston,  19 Pick.  (Mass.)  §§  6302,  6303. 

511 ;  s.  c.  31  Am.  Dec,  157,  160,  per  *  Sherman  v.  Rochester  &c.  R,  Co., 

Shaw,  C.  J.  15  Barb.  (N.  Y.)  574. 
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methods,  and  is  not  under  the  orders  of  the  corporation  as 
to  details  and  methods,  though  he  is  under  a  contract  with  it  to 
produce  certain  results.  There  is  often  great  difficulty  in  ap- 
plying this  principle  so  as  to  determine  whether  the  corpora- 
tion or  other  proprietor  is  to  be  charged  or  exonerated;  but 
it  may  be  stated  generally  that,  where  the  person  contracting 
to  do  work  for  a  corporation  or  othei:  proprietor  agrees  to  sub- 
mit to  the  supervision  of  one  of  its  officers  or  agents  and  to 
do  the  work  to  the  satisfaction  of  such  officer  or  agent,  he  be- 
comes, as  to  third  persons,  the  agent  of  the  corporation,  and  it 
becomes  responsible  for  injuries  occurring  through  the  negli- 
gence of  those  in  his  employ.* 

§  6279.  Liable  for  Ultra  Vires  Torts.  —  A  moment's  reflec- 
tion will  show  that  the  doctrine  of  ultra  vires  has  no  applica- 
tion to  the  question  of  the  liability  of  a  corporation  for  torts 
committed  by  its  agents  in  the  scope  of  their  employment. 
Power  to  do  wrong  is  never,  in  theory,  conferred  upon  a  cor- 
poration by  the  legislature;  for  whatever  the  legislature  empow- 
ers a  corporation  to  do  is,  for  that  reason,  lawful,  and  hence  in  a 
legal  sense  right,  provided  the  statute  is  not  unconstitutional. 
A  corporation,  therefore,  is  not  endowed  by  its  creator  with 
the  faculty  of  committing  wrong.  If,  therefore,  a  corporation 
could  never  be  liable  for  a  tort  except  committed  intra  vires, 
it  could  never  be  liable  for  a  tort  at  all.  It  could  wield  its 
great  powers,  through  individuals,  to  injure  and  oppress,  and 
the  only  civil  remedy  of  the  injured  and  oppressed  would  be 
actions  against  its  instruments  or  agents,  in  most  cases  insol- 
vent. The  rule  which  has  ascribed  to  corporations  the  power 
of  committing  torts,  irrespective  of  the  question  of  ultra  vires, 
is  therefore  a  rule  of  public  policy  and  necessity.  Certainly  it 
is  not  a  rule  of  logic;  since  if  the  company  was  disabled  from 
authorizing  its  agent  to  transact  the  particular  business,  or 
from  ratifying  it  after  it  had  been  transacted,  there  appears 
to  be  no  logical  ground  on  which  the  relation  of  principal  and 
agent,  or  master  and  servant,  can  be  deemed  to  have  subsisted 

1  Railroad  Co.  v.  Banning,  15  Wall.  (TJ.  S.)  649. 
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between  them.^  But,  in  the  face  of  this  undeniable  logic, 
nothing  is  now  better  settled  in  American  law  than  that,  in 
order  to  charge  a  corporation  aggregate,  with  liability  for  a 
tort  committed  by  its  agent  or  servant,  it  is  not  necessary  to 
show  that  the  act  out  of  which  the  tort  sprung  was  intra  vires; 
but  on  the  other  hand,  that  the  corporation  cannot  prove,  by 
way  of  defense,  that  it  was  ultra  vires,  —  that  is  to  say,  that  it 
grew  out  of  an  act,  transaction,  or  operation  upon  which  the 


1  "Agents,"  says  Sir  N.  Lindley, 
"cannot  have  a  more  extensive  au- 
thority than  their  principals  can 
legally  confer  upon  them;  and  tliis 
principle  at  once  limits  the  authority 
of  all  agents  of  incorporated  com- 
panies. The  capacity  of  such  com- 
panies is  itself  limited,  and  they 
cannot  be  legally  bound  by  any  acts 
of  their  directors  or  officers  in  which 
the  companies  themselves  are  legally 
incompetent  to  engage . ' '  Lind .  Oomp. 
Law  (5th  ed.),  161.  The  same  emi- 
nent writer  further  expresses  the  law 
of  England  in  the  following  language : 
"Although  companies  are  never 
created  to  do  what  is  wrong,  and  can 
seldom  be  said  to  have  in  fact  au- 
thorized the  wrongful  acts  of  their 
directors  or  servants,  it  is  plain  that 
the  ordinary  principles  of  agency 
apply  to  such  cases;  and  on  these 
principles,  companies  are  liable  for 
the  negligence  of  their  servants,  and 
for  torts  committed  by  them  in  the 
course  of  their  employment;  and  it 
never  has  been  admitted,  as  a  suffi- 
cient reason  for  non-liability  on  the 
part  of  the  company,  that  it  did  not 
in  fact  authorize  the  very  act  com- 
plained of.  All  that  is  necessary  to 
charge  the  company  is  that  the  act 
complained  of  should  be  intra  vires, 
and  not  ultra  vires,  and  should  be 
committed  by  the  agent  or  servant  of 
the  company  in  the  course  of  the 
business  to  which  it  is  his  duty  to 


attend,  or,  as  it  is  sometimes  ex- 
pressed, in  the  course  and  as  part 
of  his  employment."  Ibid.  208,  209; 
citing  Poulton  v.  London  &c.  E.  Co., 
L.  K.  2  Q.  B.  534.  Dr.  Brice,  in  the 
first  edition  of  his  work  on  Ultra 
Vires,  was  able  to  cite  but  three  cases, 
and  these,  it  seems  to  us,  do  not 
touch  the  question  directly.  Harman 
V.  Tappenden,  1  East,  555;  Maund 
V.  Monmouthshire  &c.  Canal  Co.,  2 
Dowl.  (N.  s.)  113;  Mill  v.  Hawker, 
L.  R.  9  Ex.  309;  and  L.  E.  10  Ex. 
92.  The  entire  ground  upon  which 
the  responsibility  of  corporations, 
both  civil  and  criminal,  for  the  torts 
of  their  agents,  rests,  was  thus  stated 
by  Mr.  Binney  in  his  argument,  in 
Chestnut  Hill  Turnp.  Co.  v.  Eutter, 
4  Serg.  &  E.  (Pa.)  6,  12;  s.  c.  8  Am. 
Dec.  675.  "According  to  the  doctrine 
contended  for,  if  they  do  an  act  within 
the  scope  of  their  powers  it  is  legal, 
and  they  are  not  answerable  for  the 
consequences.  If  the  act  be  not  within 
the  range  of  their  legitimate  powers, 
they  had  no  right  by  law  to  do  it :  it 
was  not  one  of  the  objects  for  which 
they  were  incorporated,  and  therefore 
it  is  no  act  of  the  corporation  at  all. 
This  doctrine  leads  to  absolute  im- 
punity for  every  species  of  wrong,  and 
can  never  be  sanctioned  by  any  court 
of  justice."  Quoted  with  approval  in 
the  opinion  of  the  court  in  State  v, 
Morris  &c.  E.  Co.,  23  N.  J.  L.  360, 
369. 
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corporation  had  no  power,  under  its  charter  or  governing 
statute,  to  enter.* 

§  6280.  Further  of  This  Doctrine.  —  Indeed,  the  whole  ar- 
gument comes  to  an  end,  when  it  is  considered  that  every  corpo- 
rate tort  is,  in  a  strict  sense  and  from  its  very  nature,  ultra  vires; 
since  the  legislature  can  never  be  presumed  to  have  clothed  a 
corporation  with  authority  to  do  wrong;  and,  on  the  other  hand. 


•  National  Bank  v.  Graham,  100 
T7.  S.  699;  Hussey  v.  Norfolk  &c.  R. 
Co.,  98  N.  0.  34;  s.  c.  2  Am.  St.  Eep. 
312 ;  Gruber  D.Washington  &c.  E.  Co., 
92  N.  0.1;  Philadelphia  &c.  E.  Co. 
V.  Quigley,  21  How.  (U.  S.)  202;  State 
V.  Morris  &c.  E.  Co.,  23  N.  J.  L.  360, 
369 ;  Alexander  v.  Eelfe,  74  Mo.  496, 
517;  South  &c.  E.  Co.  v.  Chappell,  61 
Ala,  527.  "  Corporations  are  liable 
for  every  wrong  of  which  they  are 
guilty,  and  in  such  cases  the  doctrine 
of  ultra  vires  has  no  application.  Cor- 
porations are  liable  for  the  acts  of 
their  servants  while  engaged  in  the 
business  of  their  employment,  in  the 
same  manner  and  to  the  same  extent 
that  individuals  are  liable  under  like 
circumstances."  Merchants'  Bank?;. 
State  Bank,  10  "Wall.  (U.  S.)  604.  An 
action  may  be  maintained  against  a 
corporation  for  its  malicious  or  negli- 
gent torts,  however  foreign  they  may 
be  to  the  object  of  its  creation  or  be- 
yond its  granted  powers.  It  may  be 
sued  for  assault  and  battery,  for  fraud 
and  deceit,  for  false  imprisonment,  for 
malicious  prosecution,  for  nuisance, 
and  for  libel.  In  certain  cases  it  may 
be  indicted  for  misfeasance  or  non- 
feasance touching  duties  imposed 
upon  it  in  which  the  public  are  inter- 
ested. Its  offenses  may  be  such  as 
■will  forfeit  its  existence.  National 
Bank  v.  Graham,  100  TJ.  S.  699, 
702,  opinion  of  the  court  by  Mr.  Jus- 
tice Swayne.  In  an  earlier  and  lead- 
ing case  on  this  subject,  it  was  said : 
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"  If  a  corporation  has  itself  no  hands 
with  which  to  strike,  it  may  employ 
the  hands  of  others;  and  it  is  now 
perfectly  well  settled,  contrary  to  the 
ancient  authorities,  that  a  corporation 
is  liable  civiliter  for  all  torts  committed 
by  its  servants  or  agents  by  authority 
of  the  corporation,  express  or  im- 
plied  The  result  of  the  mod- 
ern cases  is,  that  a  corporation  is  liable 
civiliter  for  torts  committed  by  its 
servants  or  agents,  precisely  as  a  nat- 
ural person;  and  that  it  is  liable  as 
a  natural  person  for  the  acts  of  its 
agents  done  by  its  authority,  express 
or  implied,  though  there  be  neither  a 
written  appointment  under  seal,  nor 
a  vote  of  the  corporation  constituting 
the  agency  or  authorizing  the  act." 
State  V.  Morris  &c.  E.  Co.,  23  N.  J.  L. 
360,  867, 368,  per  Green,  C.  J. ;  quoted 
with  approval  in  Denver  &c.  E.  Co. 
V.  Harris,  122  U.  S.  597,  608,  per  Har- 
lan, J.  In  another  leading  case  it 
was  said :  "  A  corporation  is  liable  to 
the  same  extent  and  under  the  same 
circumstances  as  a  natural  person  for 
the  consequences  of  its  wrongful  acts, 
and  will  be  held  to  respond  in  a  civil 
action  at  the  suit  of  an  injured  party, 
for  every  grade  and  description  of  for- 
cible, malicious,  or  negligent  tort  or 
wrong  which  it  commits,  however 
foreign  to  its  nature,  or  beyond  its 
granted  powers  the  wrongful  transac- 
tion may  be No  court  would 

hear  the  corporation  assert  that  its 
wrongful  act  was  beyond  its  chartered 
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whenever  the  legislature  does,  by  a  valid  statute,  clothe  a  cor- 
poration with  power  to  do  an  act,  it  is,  for  that  reason,  not 
wrong.^  Besides,  it  is  wrong  for  any  corporation  to  exceed 
its  granted  powers.  Every  ultra  vires  act  is  therefore  wrong, 
and  wrong  because  it  is  ultra  vires.  To  concede  that  a  corpo- 
ration cannot  be  made  liable  to  pay  damages  for  ultra  vires 
wrongs,  is  to  concede,  in  the  most  pointed  manner,  that  a  cor- 
poration can  take  advantage  of  its  own  wrong.  Besides,  if  the 
doctrine  that  a  private  corporation  cannot  be  made  liable  for 
an  ultra  vires  wrong  were  once  conceded,  it  would  come  to  this, 
that  the  most  flagrant  wrongs  might  be  authorized  by  the 
whole  body  of  shareholders  in  general  meeting,  every  share  of 
the  stock  voting  for  it,  and  yet  the  corporation  as  such  would 
not  be  liable  for  the  damages;  the  person  injured  would  be 
obliged  to  pursue  his  remedy  against  each  separate  corporator 
wherever  he  could  find  him.  It  is  apprehended  that  such  a 
doctrine  would  present  too  many  obstacles  to  the  attainment 
of  practical  justice  ever  to  become  the  settled  law. 

§  6281.  Illustrations  of  the  Doctrine.  —  If  then,  a  corpora- 
tion, in  a  clear  and  explicit  manner,  recognizes  an  act  as  done  in  its 
business,  as  by  employing  agents  to  superintend  certain  work,  or  by 
receiving  the  profits  from  it,  it  will  be  no  defense  to  an  action  for- a 

powers,  and  therefore  ineffective  to  frauds  committed  by  its  president, 
charge  it  with  the  injurious  conse-  whom  it  had  appointed  its  agent  to 
quences  of  the  fraud."  New  York  issue  and  transfer  its  shares,  to  inno- 
&c.  E.  Co.  V.  Schuyler,  34  N.  Y.  30,  cent  third  persons  damaged  by  fraud- 
49;  quoted  with  approval  in  Alexan-  ulentoKer-issueso/sTiarcsmadeby  him 
der  V.  Eelfe,  74  Mo.  495,  517.  The  for  his  own  gain.  If  the  reader  cares 
case  of  New  York  &c.  E.  Co.  v.  Schuy-  to  pursue  that  part  of  his  argument 
ler,  supra,  to  which  frequent  refer-  which  was  directed  to  the  proposition 
ence  has  been  made  in  former  titles  that  a  corporation  cannot,  in  the  na- 
of  this  work  (.ante,  §§  1500,  1501),  ture  of  things,  be  held  liable  for  torts 
must  be  accepted  as  overruling,  on  because  they  are  ultra  vires,  he  will 
most  points  at  least,  a  former  case  find  it  in  13  N.  Y.  at  page  639,  et  seq. 
growing  out  of  the  same  frauds,  ^s  the  case  is  overruled  on  the  par- 
known  in  New  York  as  "  the  Schuy-  tioular  point,  and  as  the  doctrine  is 
ler  frauds":  Mechanics'  Bank  v.  now  so  decisively  settled  the  other 
New  York  &c.  Co.,  13  N.  Y.  599.  In  way,  the  author  will  not  consume 
this  last  case  Oomstock,  J.,  wrote  a  space  in  quoting  it. 
long  and  powerful  opinion,  the  pur-  ■  Northern  Transp.  Co.  v.  Chicago, 
pose  of  which  was  to  show  that  a  rail-  99  U.  S.  635 ;  «.  c.  11  Chic.  L.  N.  255 ; 
road  company  was  not  liable  for  the  19  Alb.  L.  J.  298 ;  2  Thomp.  Neg.  692. 
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negligent  injury  done  by  one  of  its  servants  in  the  prosecution  of 
the  work,  that  the  work  itself  was  ultra  vires}  Further  to  illustrate 
this  doctrine,  let  us  suppose  that  a  corporation,  chartered  only  as  a 
railroad  and  banking  company,  has  no  authority  to  run  a  steam- 
boat. Nevertheless,  if  it  undertakes  to  run  a  steamboat,  it  is 
liable  to  a  passenger  negligently  injured  by  its  servants  while 
so  operating  it.'  So,  when  damage  is  done  to  real  estate  held 
by  a  corporation,  the  party,  by  whose  negligence  such  injury  was 
caused,  cannot  escape  responsibility  by  showing  that  the  corporation 
was  not  permitted  by  its  charter  to  acquire  title  to  the  property,  or 
that  it  acquired  it  for  purposes  unauthorized  by  law.'  So,  if  a  cor- 
poration converts  the  property  of  a  third  person  to  its  own  use,  it 
will  be  no  defense,  when  sued  for  the  conversion,  that  it  was  carrying 
on  a  business  outside  of  its  charter  powers,  in  which  business  it  com- 
mitted the  wrong.  It  cannot  keep  the  plaintiff's  property  and  plead 
its  want  of  power  to  get  it  and  keep  it.*  If,  for  instance,  a  national 
bank  loans  money  upon  a  pledge  of  a.  warehouse  receipt,  under  such 
circumstances  that  the  bank,  if  an  individual,  would  become  liable 
to  a  person  having  grain  stored  in  the  warehouse  for  a  conversion  of 
his  grain,  it  will  not  lie  in  the  mouth  of  the  bank  to  set  up  that  its 
charter  only  authorizes  it  to  do  a  banking  business,  and  does  not 
authorize  it  to  engage  in  or  carry  on  the  business  of  a  warehouse- 
man, and  that  the  receipt,  storage,  and  handling  of  grain  is  ultra 
vires,  —  wherefore  it  cannot  be  held  liable.  It  cannot  keep  the 
plaintiff's  grain,  and  plead  its  inability  to  convert  it.  "Suppose," 
said  Walker,  C.  J.,  "  a  person  to  make  a  special  deposit  in  a  bank  of 
a  sum  of  money,  and  the  envelope  should  be  broken,  the  money 
taken,  and  placed  with  the  funds  of  the  bank,  and  its  profit  account 
credited  by  the  amount,  and  it  should  be  paid  out  in  the  course  of 
its  business,  —  could  the  bank,  when  sued,  escape  liability  by  saying 
that  the  bank  is  not  authorized  to  receive  special  deposits  for  safe- 
keeping only,  and  the  act  was  ultra  viresf  We  presume  no  one 
would  contend  for  such  a  defense."  ^ 

'  Hutchinson  v.  "Western   &c.  R.  croft,  95  111.  124;  s.  c.  35  Am.  Eep. 

Co.,  6  Heisk.  (Tenn.)  634.  137 ;  2  Nat.  Bank.  Caa.  462.     See  also 

»  Central  B.  &c.  Co.  v.  Smith,  76  Eich  v.  State  Nat.  Bank,  7  Neb.  201 ; 

Ala.  572 ;  s.  c.  52  Am.  Rep.  353.  «.  c.  29  Am.  Rep.  382 ;  2  Nat.  Bank. 

»  Farmers'  Loan  &  Trust  Co.  v.  Cas.  284. 
Green  Bay  &c.  R.  Co.,  11  Biss.  (U.  S.)  *  German  Nat.  Bank  v.  Meadow- 

334.  croft,  95  111.  124;  s.  c.  85  Am.  Rep. 

*  German  Nat.  Bank  v.  Meadow-  137 ;  2  Nat.  Bank.  Cas.  462. 
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§  6282.  liiable  for  Torts  Ultra  Vires  in  the  Sense  of  being 
Gratuitows.  —  Obviously,  the  mere  fact  that  the  act  was  ultra 
vires  in  the  sense  of  being  gratuitous,  —  something  which, 
though  not  prohibited,  was  more  than  the  corporation  was 
required  by  its  charter  or  governing  statute  to  do,  —  will  not 
relieve  the  corporation  from  liability  to  pay  damages  for  any 
wrong  committed  in  the  doing  of  it.  If,  therefore,  in  build- 
ing a  bridge,  turnpike,  or  other  public  work,  the  corporation 
voluntarily  assume  to  do  more  than  required  by  its  charter, 
it  will  be  answerable  for  any  damages  happening  through  the 
negligent  doing  of  it.  Thus,  where  a  turnpike  company  was 
required  by  its  charter  to  construct  its  road  thirty  feet  wide, 
but  constructed  it  wider,  it  was  held  liable  for  an  injury  sus- 
tained in  consequence  of  an  obstruction  within  the  road  as 
made,  but  outside  the  road  if  its  width  had  been  limited  to  the 
width  designated  by  the  statute.*  So,  a  turnpike  company, 
crossing  a  public  bridge,  became  liable  for  an  injury  happen- 
ing in  consequence  of  a  non-repair  of  one  of  the  sidewalks 
of  the  bridge,  by  reason  of  having  once  or  twice  repaired 
such  sidewalk.-  So,  if  a  railway  company  obtains  permission 
from  the  public  authorities  to  build  a  bridge,  in  order  to  pass 
over  its  tracks  a  highway  which  for  many  years  has  passed 
them  on  a  level,  it  is  bound  to  keep  such  bridge  and  its 
approaches  in  repair,  and  is  responsible  for  any  damages 
which  may  happen  in  consequence  of  non-repair.'  The  Eng- 
lish books,  however,  disclose  cases  where  persons,  not  obliged 
to  do  so,  have  constructed  bridges  for  the  public  use,  and  the 
public  has,  in  effect,  accepted  them,  and  the  public,  and  not 
the  builder,  has  been  held  bound  to  repair,  —  as,  where  the 
inhabitants  of  a  town,  with  the  aid  of  a  donation  from  the 
funds  of  a  county,  built  a  bridge  for  carriages,  to  replace  a 
foot-bridge;*  or  where  a  miller,  whose  dam  had  deepened  the 


1  Franklin  Turnp.  Oo.  v.  Crockett,  2  Sneed  (Tenn.),  263. 
'Wayne    County    Turnp.    Co.  v.  *  Kex  d.  West  Riding  of  Yorkshire, 

Berry,  5  Ind.  286.  5  Burr.  2594.      See  the  remarks  of 

'  Hayes  v-  New  York  &c.  B.  Co.,  9     Nelson,  J.,  in  Heacock  v.  Sherman, 
Hun  (N.  Y.),  63.  14  Wend.  (N.  Y.)  58,  60. 
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waters  of  a  ford,  built  a  bridge  over  it.^  But,  wbere  a  statute 
authorized  a  navigation  company  to  destroy  fords,  or  alter  such 
bridges  or  highways  as  hindered  navigation,  and  they  deepened 
a  river  and  thus  destroyed  a  ford,  and  erected  a  bridge  over  it, 
they,  and  not  the  county,  were  held  bound  to  repair,  for  this 
was  a  condition  precedent  to  their  right  to  destroy  the  ford.* 

§  6283.  Ko  Defense  that  the  Tort  was  Ultra  Vires  the 
Ag-ent.  —  Upon  like  grounds,  it  is  no  defense  whatever,  on  the 
part  of  the  corporation,  to  an  action  seeking  to  charge  it 
with  damages  for  a  tort,  that  the  act  complained  of  was  be- 
yond the  powers  conferred  on  the  agent  who  committed  it, 
unless  in  the  sense  already  stated,'  —  that  is  to  say,  unless  the 
agent,  when  he  did  the  act,  was  acting  outside  of  his  known 
or  apparent  authority,  to  accomplish  some  purpose  of  his  own, 
or  of  someone  other  than  the  corporation.  Such  a  defense 
would,  if  admitted,  substantially  destroy  the  liability  of  cor- 
porations for  torts;  since  it  could  seldom  be  shown  that 
authority  had  been  conferred  by  the  corporation  upon  the 
agent  to  commit  the  particular  wrong.  Where  the  principal 
is  a  natural  person,  it  is  no  defense  whatever  to  an  action 
for  a  tort,  committed  by  his  agent  or  servant,  that  the  latter 
exceeded  his  orders,^  or  that  he  acted  without  or  against  orders;^ 

'  Eex  V.  Kent,  2  Maule  &  Sel.  513.  '  Garretzen  v.  Duenckel,  50  Mo. 

Contra,  MulhoUand  v.  Brownrigg,  2  104;  s.  c.  11  Am.  Eep.  405;  Limpusw. 

Hawks,  349,  wbere  it  was  held  that  London  &c.  Omnibus  Co.,  1  Hurlst. 

the  mill-owner,  in  such  a  case,  was  &  C.  526;   ».   c.  32  L.  J,  (Ex.)   34; 

liable  in  damages  for  an  injury  by  a  Oliver  v.   North.  Pac.  Transp.    Co., 

non-repair,  and  the  question  was  left  3  Or.  84 ;  Southwick  v.  Estes,  7  Cush. 

to  the  jury  whether  the  mill  or  the  (Mass.)  385;    Toledo  &c.  E.  Co.    v. 

road  was  the  more  ancient.    See  Eex  Harmon,  47  111.    298 ;  «.    c.  95  Am. 

V.  Oxfordshire,  4  Barn.  &  C.  194.  Dec.  489 ;  Philadelphia  &c.  E.  Co.  v. 

»  Eex  V.  Kent,  13  East,  220.    To  Derby,  14  How.  (U.S.)  468;  Du^ins 

the  same  effect  is  Eex  v.  Lindsey,  14  v.  Watson,  15  Ark.  118;  s.  c.  60  Am. 

East,  317;  Eex  «.  Kerrison,  8  Maule  Dec.  560;  Higgins  v.  Watervliet  &c. 

6  Sel.  526;  Eegina «.  Ely,  15  Ad.  &  E.  Co.,  46  N.  Y.  23;  s.  c.  7  Am. 
El.  (N.  s.)  827.  Rep.  293 ;  Powell  v.  Deveney,  3  Gush. 

»  Ante,  §  6277.  (Mass.)  300,  304;  «.  c.  50  Am.   Dec. 

'  Leviness  v.  Post,  6  Daly  (N.  Y.),  738 ;  Paulmier  v.  Erie  E.  Co.,  34  N.  J. 

321 ;  Page  v.  Defries,  7  Best  &  S.  137 ;  L.  151.   See  Haack  v.  Fearing,  5  Eobt. 

overruling  Lamb  v.  Palk,  9  Oar.  &  P.  (N.  Y.)  528 ;  s.  c.  35  How.  Pr.  (N.  Y.) 

629.  459 ;  Whatman  v.  Pearson,  L.  E.  3 
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and,  as  will  be  seen  by  the  cases  just  cited,  it  is  applied  indiffer- 
ently whether  the  principal  or  master  is  a  natural  person  or 
a  corporation. 

§  6284.  Liability  of  Private  Corporations  for  a  Ifulsance- 

The  liability  of  private  corporations  for  public  and  private 
nuisances  rests  upon  the  same  ground  as  that  of  individuals, 
but  with  this  difference:  Corporations  frequently  attempt  to 
justify  on  the  ground  that  the  doing  of  the  act  which  is 
charged  to  be  a  nuisance  is  authorized  by  their  charter  or  gov- 
erning statute, —  in  which  case  there  are  two  theories:  1.  The 
theory  of  the  ancient  common  law  that  whatever  the  legisla- 
ture (in  America  within  the  limits  of  its  constitutional  power) 
authorizes  a  corporation  to  do,  is  for  that  reason  lawful,  and, 
being  lawful,  cannot  be  regarded  as  a  nuisance,  public  or 
private,  and  is  hence  neither  indictable  nor  actionable.^  2. 
The  other  is,  that  a  general  legislative  authorization  to  a  cor- 
poration, to  do  a  given  act  for  its  own  emolument,  although 
incidentally  for  the  public  benefit,  is  never  construed  as  a 
license  to  do  the  act  without  paying  damages  to  individuals, 
if  individuals  are  damnified  by  the  doing  of  it;  and  that,  while 
the  grant  of  power  to  do  the  act  will  estop  the  State  from  prose- 
cuting an  indictment  against  the  corporation  for  a  public 
nuisance  consisting  of  the  doing  of  the  act,  there  is  always 
an  implication  or  reservation,  founded  on  the  principles  of 
justice,  that,  in  case  a  private  individual  is  damnified  by  the 
doing  of  the  act,  the  corporation  will  make  compensation.^ 
Between  the  limits  of  these  two  doctrines  a  wide  field  is  left 
open>for  speculation  and  casuistry,  and  cases  are  not  wanting 
where  the  same  court,  without  any  wide  interval  of  time,  has 


0.  P.  422;  Eeg.  v.  Stephens,  L.  E.  36  N.  J.  L.  335;  McAndrews  v.  Col- 

1  Q.  B.  701 ;  Rex  v.  Medley,  6  Car.  &  lerd,  42  N.  J.  L.  189 ;  s.  c.  36  Am.  Eep. 

P.  292 ;  Betts  v.  De  Vitre,  L.  K.  3  Ch.  508 ;  Tinsman  v.  Belvidere  &c.  E.  Co., 

429,  441.  26  N.  J.  L.  148 ;  g.  c.  69  Am.  Dec.  565 ; 

'  Northern  Transp.  Co.  v.  Chicago,  Baltimore  &c.  E.  Co.  v.  Fifth  Baptist 

99  U.  S.  635.  Church,  108  U.  S.  317. 


'  Trenton  Water  Power  Co.  v.  Eaff , 
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come   to   widely   opposite   conclusions,   while   professing   to 
adhere  to  a  uniform  principle/ 

§  6285.  Corporations  not  Included  in  General  Statutes 
Giving  Penalties. — There  is  some  authority  justifying  the 
conclusion  that  corporations  aggregate  are  not 'included  in 
general  statutes  forbidding  the  doing  of  particular  acts  under 
penal  sanctions,  except  where  they  are  included  in  express 
language.  This  conclusion  may  be  regarded  as  a  deduction 
from  the  rule  of  statutory  interpretation  that  statutes  giving 
penalties  are  strictly  construed;  but  it  must,  in  every  case, 
yield  to  an  inquiry  as  to  what  the  legislature  properly  in- 
tended, as  disclosed  in  the  language  of  the  particular  statute, 
when  construed  in  comparison  with  other  statutes,  in  pari 
materia.  Where  the  statute  imposed  a  penalty  upon  "  the 
owner,  agent,  or  superintendent  of  any  manufacturing  estab- 
lishment," for  employing  any  child  under  twelve  years  of  age, 
and  gave  a  private  action  for  the  penalty,  it  was  held  that 
the  action  thus  given  could  not  be  maintained  against  the 


'  Examine,  for  instance,  the  case 
of  Pennsylvania  R.  Co.  v.  Angel,  41 
N.  J,  Eq.  316 ;  s.  c.  66  Am.  Eep.  1, 
where  a  decision  of  a  vice-chancellor 
of  New  Jersey  was  afl&rmed  by  the 
Court  of  Appeals  of  that  State  (though 
in  form  reversed)  enjoining  a  railroad 
company  from  the  use  of  certain  side- 
tracks for  switching  purposes,  at  the 
suit  of  the  owner  of  an  adjacent 
dwelling-house,  who  was  annoyed 
thereby,  —  the  final  decision  restrain- 
ing the  company  from  the  use  of 
such  tracks  except  "in  extraordinary 
emergencies,"  and  where  the  use 
would  be  "unavoidable";  and  ob- 
serve that  the  vice-chancellor  (page 
325)  declared  that  a  railroad  company, 
in  respect  of  private  nuisances,  stood 
on  a  footing  no  better  than  "  the 
butcher,  soapboiler,  or  tallow  chand- 
ler." And  compare  this  case  with 
the  subsequent  decision  of  the  Su- 
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preme  Court  of  New  Jersey,  in  Bese- 
man  v.  Pennsylvania  E.  Co.,  50  N.  J. 
L.  235,  where,  in  an  action  for  dam- 
ages, the  court  came  to  a  conclusion 
irreconcilably  opposite,  and  attempted 
to  distinguish  the  former  case  by  the 
assertion  of  what  was  not  a  fact  that 
the  acts  done  by  the  railroad  com- 
pany, which  the  court  enjoined,  were 
"obviously  ultra  vires."  There  was 
no  suggestion,  in  the  statement  of  the 
facts  of  the  former  case,  that  the  rail- 
road company  had  laid  its  side-tracks 
on  the  street  in  question  without  au- 
thority. On  the  contrary,  it  attempted 
to  justify  under  its  chartered  author- 
ity, and  the  authority  was  not  dis- 
puted. If,  therefore,  its  acts  were  ultra 
vires,  they  were  ultra  vires  because 
they  reached  the  grade  of  a  private 
nuisance,  and  for  no  other  reason,  — 
which  is  begging  the  whole  question. 
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manufacturing  corporation,  —  the  court  saying:  "The  pro- 
visions of  acts  imposing  penalties  are  not  to  be  extended,  by 
construction,  beyond  their  obvious  meaning  and  intent,  as 
manifest  upon  the  face  of  the  statute.  Corporations  are  not 
in  terms  included  in  the  statute  on  which  this  action  is 
brought."  '■  So,  where  the  special  act  of  the  corporation  pro- 
vided that  "  if  any  person  or  persons  shall  willfully,  mali- 
ciously, or  contrary  to  law,  take,  remove,  break  down,  dig 
under,  or  otherwise  injure  any  part  of  said  canal  or  canals," 
etc.,  "  such  persons  shall  forfeit  and  pay  to  such  corporation  a 
sum  not  less  than  fifty  dollars  nor  more  than  five  thousand 
dollars,"  etc.,  —  it  was  held  that  the  canal  company,  for  whose 
protection  this  statute  had  been  enacted,  could  not  maintain 
an  action  thereon,  for  the  penalty,  against  a  municipal  corpo- 
ration.^ So,  where  a  statute  gave  a  penalty  and  a  qui  tarn 
action  therefor  against  "any  person"  who  should  take,  carry 
away,  etc.,  any  saw  logs  without  the  consent  of  the  owner,  and 
another  section  of  the  same  statute  declared  that  the  fraudu- 
lent and  willful  doing  of  the  act  should  be  larceny,  —  it  was 
held  that  the  act  did  not  apply  to  corporations;  for,  although 
the  word  "  person  "  may,  for  some  purposes,  be  held  to  include 
corporations  aggregate,  yet  such  a  corporation  is  incapable  of 
the  criminal  intent  denounced  by  the  second  section  of  the 
statute;  and  besides  such  statutes  are  not  to  be  enlarged  by 
construction.'  The  soundness  of  these  decisions  may  well  be 
doubted.  The  rule  that  laws  are  to  be  construed  with  such 
strictness  as  to  restrain  the  real  purpose  of  the  legislature 
where  they  are  penal,  is  believed  to  have  no  just  principle  on 
which  to  rest.*  There  is  no  reason  why  a  corporation  should 
be  included  in  the  word  "person  "  for  the  purpose  of  jurisdic- 
tion, and  be  excluded  from  it  for  the  purpose  of  being  ex- 
empted from  liability  to  penal  actions  for  the  commission  of 
wrongs  for  which  the  statute  law  makes  individuals  so  liable. 
On  the  contrary  such  an  interpretation  gives  to  an  aggregated 

'  Benson  v.  Monson  &c.  R.  Co.,  9  '  Androscoggin   Water-Power  Co. 

Met.  (Mass.)  562.  v.  Bethel  Steam  Mill  Co.,  64  Me.  441. 

'  Cumberland  &c.  Canal  Corp.  v.  *  Ante,  §  4164. 

Portland,  56  Me.  77. 
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body  of  wrong-doers  an  immunity  from  punishment  which 
individuals  do  not  enjoy.  The  sound  rule  is,  that  corpora- 
tions are  to  be  considered  as  "persons,"  when  the  circum- 
stances in  which  they  are  placed  are  identical  with  those  of  a 
natural  person  expressly  included  in  a  statute,  and  where  the 
statute  can  be  as  aptly  applied  to  them  as  to  corporations.' 
All  these  cases  hold  that,  where  the  law-making  power  uses 
the  word  "  person,"  it  is  to  be  assumed  that  the  legal,  and  not 
the  social  or  ordinary,  meaning  is  intended.  It  has  been  ac- 
cordingly held  that  a  corporation,  organized  for  the  mutual 
benefit  of  its  members,  which  sells  intoxicating  liquors  con- 
trary to  the  provisions  of  the  statute,  is  liable  in  a  civil 
action  for  the  penalty  thereby  denounced,  in  like  manner  as  a 
natural  person.'' 

§  62S6.  Statutory    LiabiUty,  when    Cumulative. —  It   is    a 

general  rule  of  statutory  construction  that,  where  a  statute 
creates  a  duty,  and  prescribes  the  remedy  for  the  non-perform- 
ance of  it,  the  statutory  remedy  is  exclusive:  a  common-law 
remedy  cannot,  in  such  cases,  be  resorted  to  for  the  non-per- 
formance of  a  statutory  duty.  But  where  a  statute  enjoins 
the  performance  of  a  duty  which  was  a  duty  at  common  law, 
or  merely  prescribes  a  remedy  for  the  breach  of  a  duty  which 
was  a  duty  at  common  law,  the  statutory  remedy  is  cumulative 
merely,  and  the  common-law  remedy  may  still  be  resorted  to 
at  the  election  of  the  injured  party.  This  principle  applies 
in  the  case  of  penalties  imposed  upon  corporations  for  the 
non-performance  of  a  duty.  Thus,  if  a  statute,  enjoining 
upon  a  railway  company  the  duty  of  fencing  its  track,  gives 
double  damages  to  a  person  whose  cattle  are  killed  or  injured 
by  the  non-performance  of  this  duty,  a  corporation  neglecting 
this  duty  will  be  liable  in  a  common-law  action  to  a  party 
thus  injured.' 

^  Wales  V.  Muscatine,  4  Iowa,  302,  '  Stewart  v.  Waterloo  Turn  Verein, 

308;  Stewart  v.  Waterloo  Turn   Ve-  lupra. 

rein,  71  Iowa,  226;  8.  c.  60  Am.  Rep.  '  Iba  v.  Hannibal  &c.  E.  Co.,  45 

786 ;  South  Carolina  K.  Co.  ».  McDon-  Mo.  469,  474;    Norris  v.  Androscog- 

ald,  5  Ga.  581.  gin   K.    Co.,   39    Me.  273 ;    s.  c.  63 
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§  6287.  Corporations  may  Become  Liable  by  Ratification. 

It  is  a  principle  constantly  applied  with  reference  to  con- 
tracts of  corporations,  that  where  a  contract  is  procured  to  be 
entered  into  with  a  corporation  through  the  fraud  of  its  ofHcer 
or  agent,  under  circumstances  which  entitle  the  corporation 
to  disclaim  it,  —  yet  if,  after  knowledge  of  the  means  by  which 
it  has  been  procured,  the  corporation  concludes  to  keep  the 
fruits  of  it,  it  will  become  liable  to  perform  its  conditions,  on 
the  principle  of  ratification.'  This  has  been  held  even  in 
respect  of  a  municipal  corporation,^  and,  for  stronger  reasons, 
the  same  doctrine  would  apply  to  a  private  corporation.^  But 
this  doctrine  has  not  met  with  universal  assent.  Although 
it  is  sometimes  said,  when  speaking  of  the  liability  incurred 
by  a  corporation  for  the  tort  of  its  agent  or  servant  on  the 
theory  of  ratification  or  adoption,  that  slight  acts  of  ratifica- 
tion will  be  suflicieut  to  charge  the  corporation,*  —  yet  the 
better  opinion  is,  that  there  must  be  some  affirmative  act,  and 
that  a  mere  omission  to  act  will  not  have  this  effect,  especially 
where  to  act  might  prejudice  the  rights  of  a  party.  Accord- 
ingly, it  has  been  held  that  the  mere  failure  of  the  corpora- 
tion to  discharge  the  servant  committing  the  wrong  will  not 
have  this  effect.'     Nor  will  the  mere  fact  that  a  proprietor 

Am.  Dec.  621;   Calvert  v.  Hannibal  where  an  attachment  had  been  sued 

&c.  R.  Co.,  34  Mo.  242;  s.  c,  38  Mo.  out  without  authority  in  the  name  of 

467.  another,  and  he  had  not  repudiated 

^  Ante,  ^5303;  post,  i6Z23.  We  shall  the  act.    Pollock  ti.  Gantt,    69  Ala. 

also  see  that  some  of  the  courts  deny  373 ;  s.  c.  44  Am.  Rep.  519. 
the  liability  of  a  corporation  aggre-  "  Thayer     v.    Boston,     19     Pick. 

ga.te  to  pa.y  exemplary  damages  ioi  the  (Mass.)  511;  s.  c.  31  Am.  Dec.  157; 

torts  of  its  agents  or  servants,  except  Ross  v.  Madison,  1  Ind.  281 ;  M'Gary 

in  the  case  of  a  previous  authoriza-  v.  Lafayette,  12  Rob.   (La.)  668,  674. 

tion  or  subsequent  ratification.    Post,  Compare  McGary  v.  Lafayette,  4  La. 

§§  6387,  6389.    There  is,  however,  a  An.  440. 

view  that  while,  by  ratifying  the  act  '  Mitchell  v.  Rockland,  52  Me.  118, 

of  his  agent,  a  principal  may  expose  125 ;  Malecek  v.  Tower  Grove  &c.  E. 

himself  to  liability  for  octoaZ  domajres,  Co.,  57  Mo.  17. 

yet  he  does  not  thereby  expose  him-  *  Perkins  v.  Missouri  &c.  R.  Co., 

self  to  vindictive  damages,   growing  55  Mo.  201. 

out  of  the  malice  of  the  agent,  unless  °  Edelmann  v.  St.  Louis  Transfer 

he  caused  the  act  to  be  done,  or  par-  Co.,  3  Mo.  App.  503. 
ticipated  in  the  evil  motive.    So  held 
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accepts  from  a  contractor  a  job  of  work  and  pays  for  it,  know- 
ing that  the  contractor,  in  performing  the  job,  has  inflicted 
an  accidental  or  negligent  injury  upon  a  third  person,  make 
him  liable  to  such  third  person  on  the  ground  of  a  ratifica- 
tion.^ But  it  seems  that  the  fact  that  the  corporation,  after 
knowledge  of  the  tortious  act  of  its  servant  has  been  brought 
home  to  its  managing  officer,  elects  to  retain  the  servant  in 
its  employment,  may,  in  connection  with  other  circumstances, 
be  regarded  as  evidence  of  an  adoption  or  ratification  of  his 
wrongful  act;  and  it  seems  that  the  declarations  of  such 
managing  ofiicer,  expressing  approval  of  the  act  of  the  serv- 
ant, are  admissible  in  evidence,  to  prove  that  the  corporation 
adopted  the  act  of  the  servant;  and  tliat,  in  such  a  case,  the 
acts  and  declarations  of  the  managing  officer  are  to  be  re- 
garded as  those  of  the  corporation.^ 

§  6288.  When  Corporation  may  be  Sued  Jointly  witli 
Agent.  —  On  well-understood  grounds,  all  who  join  in  further- 
ing a  wrongful  act,  injurious  to  another,  are  regarded  in  the 
law  as  principals,  and  are  liable  to  be  sued  jointly  as  such. 
Upon  this  ground  and  contrary  to  an  early  misconception,^  it 
is  now  settled  that  a  corporation  may  be  joined  as  a  defendant 
with  its  agent  in  an  action  to  recover  damages  for  a  tortious 
act,  committed  by  the  agent  in  the  general  line  of  his  pre- 
viously conferred  authority,  or  where  there  has  been  a  subse- 
quent roii^caiiow,  by  the  corporation,  of  his  wrongful  act, — 
as,  for  instance,  where  the  wrong  consists  of  the  negligence 
of  the  servant,*  or  of   an  assault  and  battery  committed    by 

^  Coomes  v.  Houghton,  102  Mass.  the  well-understood  principle  which 

211.  allows  a  principal  and  his  agent,  or  a 

''  Malecek  v.  Tower  Grove  &c.  E.  master  and  his  servant,  to  be  joined 

Co.,  57  Mo.  17,  21.  as  defendants,  in  actions  for  wrongs 

^  Orr  V.  Bank  of  United  States,  1  committed  by  the  agent  or  servant.  2 

Ohio,  36;  s.  c.  13  Am;  Dec.  588  (Anno  Thomp.  Neg.  (1st  ed.),  p.  890,  §  11; 

18215.  Hewett  v.  Swift,  3  Allen  (Mass.),  420; 

''  Wright  V.  Compton,  53  Ind.  337,  s.e.  lOAm.LawEeg.  505;  Whitamore 

339;   Holmes  v.  Wakefield,  12  Allen  v.  Waterhouse,  4  Car.  &  P.  383,  per 

(Mass.),  580;   s.  c.  90  Am.  Dec.  171.  Parke,  J.   Compare  Moreton  i).  Hard- 

This  is  no  more  than  an  extension  of  ern,  6  Dowl.  &  Ey.  275;  «.  c.  4  Barn. 
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him/  or  where  he  has,  when  acting  for  the  corporation,  become 
liable  for  the  malicious  prosecution  of  a  criminal  action.^  Upon 
this  principle,  it  has  been  held  that  a  railroad  corporation,  by 
whose  direction  a  contractor  enters  and  bu^'ga/its  road,  upon 
lands  which  it  has  acquired  subject  to  an  existing  lease,  is 
liable,  as  a  joint  tort-feasor  with  him  and  his  servants,  for  the 
damages  done  to  the  crops  of  the  lessee.' 

§  6289.  Circumstances  under  Which  They  cannot  he 
Joined. — It  is  not  to  be  assumed  from  the  foregoing  that, 
in  all  cases  where  a  corporation  may  be  liable  to  a  third  per- 
son for  the  negligences  or  other  wrong  of  its  agent  or  servant, 
the  person  injured  can  have  a  joint  action  against  the  corpo- 
ration and  the  agent  or  servant.  The  rule  which  makes  them 
both  liable  is  predicated  only  of  that  class  of  torts  which 
consists  of  some  affirmative  wrong  action,  involving  the  com- 
mission of  a  trespass,  either  upon  the  person  or  property  of 
another,  which  cases  generally  pass  under  the  name  of  mal- 
feasance. The  rule  does  not  extend  to  cases  of  the  mere  omis- 
sion, on  the  part  of  the  agent  or  servant,  to  perform  duties 
which  he  owes  to  his  principal,  the  corporation,  although  the 
corporation  may  have  assumed  the  performances  of  those 
duties  toward  the  third  person.  In  other  words,  it  does  not 
extend  to  the  class  of  omissions  on  the  part  of  the  agent  or 
servant,  which  pass  under  the  name  of  non-feasance.  The 
distinction  is  that,  for  acts  of  malfeasance,  the  agent  or  serv- 
ant may  be  made  jointly  liable  with  the  principal,  while  in 
the  case  of  non-feasance,  the  principal  alone  is  liable  to  the 
third  person  for  failing  to  perform  the  duty  undertaken  in 
his  behalf;  and  the  agent  or  servant,  not  being  in  privitji 

&  0.  223.    The  case  of  Losee  v.  Bu-  Hewett  v.  Swift,  3  Allen  (Mass.),,  420, 

chanan,  61  Barb.  (N.  Y.)  86,  which  St.  Louis  &c.  K.  Co.  v.  Dalby,  19  111 

holds  the  doctrine  of  the  text,  was  353,  374 ;  Brokaw  v.  New  Jersey  &Co 

reversed  on  appeal  on  other  points.  E.  Co.,  32  N.  J.  L.  328;  s.  c.  90  Am. 

51  N.  Y.  476;  «.  c.  10  Am.  Rep.  623;  Dec.  659. 

afiBrming  a.  c.  42  How.  Pr.  (N.  Y.)  '  Hussey  v.  Norfolk  &c.  R.  Co.,  9a 

385.  N.  C.  34;  «.  c.  2  Am.  St.  Eep.  312. 

'  Moore  v.  Fitchburg  R.  Corp.,  4  '  Ullman  v.  Hannibal  &c.  R.  Co., 

Gray  (Mass.) ,  465 ;  s.  c.  64  Am.  Dec.  83 ;  67  Mo.  118. 
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with  the  third  person, — not  having  assumed  any  duty  toward 
him, — is  liable  to  his  principal  or  master  only.  To  illustrate: 
If,  as  seen  in  the  preceding  section,  the  conductor  of  a 
railway  passengiffn^rain  conamits  an  unjustifiable  assault  and 
battery  upon  a  passenger,  the  latter  may  have  a  joint  action 
against  the  conductor  and  the  railroad  company  whose  servant 
he  is;  but  if,  through  the  negligence  of  a  conductor  in  direct- 
ing the  train,  the  passenger  fails  to  arrive  at  his  destination 
within  a  reasonable  time,  he  will  have  no  action  against  the 
conductor,  although  he  will  have  one  against  the  companJ^ 
On  this  principle,  where  a  public  corporation  was  authorized 
to  improve  a  stream,  which  was  a  public  highway,  and  was 
required  to  give  bond  for  the  payment  of  any  damages  sus- 
tained by  property-owners  along  the  stream,  it  was  held  that 
no  action  would  lie  against  the  servants  of  the  corporation 
for  an  act,  not  being  willful  or  malicious,  which  the  corpora- 
tion did  under  the  authority  of  its  statute;  but  this  was  rather 
on  the  ground  that  the  governing  statute  had  prescribed  a 
mode  of  indemnity,  by  requiring  the  corporation  to  give  a 
bond  to  indemnify  property-owners,  and  that  the  remedy  was 
a  common-law  action  on  the  bond.^  Similarly,  in  a  statutory 
action  for  tort,  with  a  prayer  for  relief  in  equity,  against  a 
corporation  and  A.,  for  injuries  to  the  plaintiff's  land,  where 
it  appeared  that  A.  was  the  general  agent  of  the  corporation, 
and  that  the  acts  complained  of  were  done  by  his  subordi- 
nates, and  inured  to  the  benefit  of  the  corporation  and  not 
of  himself,  it  was  held  that  the  bill  should  be  dismissed  as 
against  A.,  but  without  costs.^ 

§  6290.  Kiile  where  the  Common-law  System  of  Plead- 
ing Prevails. — Where  the  common-law  system  of  pleading 
prevails,  the  doctrine  of  this  and  the  preceding  section  is 
further  complicated  by  the  question  of  making  the  principal 
and  agent  jointly  liable  in  such  a  case  as  that  of  the  assault 
upon  a  passenger  by  a  railway  conductor,  —  the  conductor 

'  Woodward  v.  Webb,  65  Pa.  St.  '  Stockbridge  Iron  Co.  v.  Cone  Iron 

254.  Works,  102  Mass.  80. 
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teing  liable  for  a  direct  injury  and  the  action  against  him 
being  trespass,  while  the  corporation  is  liable  indirectly,  and 
in  consequence  of  the  violation  by  its  agent  of  the  duty  which 
it  has  assumed  of  carrying  the  passenger  safely,  §o  that  the 
action  against  it  will  be  case.  This  principle  may  prevent  the 
joining  of  the  corporation  and  its  servant  in  a  common-law 
action,  where  the  manner  of  committing  the  tortious  act  has 
been  direct  on  the  part  of  the  servant  and  indirect  on  the  part 
of  the  corporation;^  but  the  question  does  not  seem  to  be 
clear  on  authority,  even  at  common  law.  In  an  old  case^  a 
master  sent  his  servant  out  to  train  two  ungovernable  horses, 
and,  the  servant  being  unable  to  govern  them,  they  ran  down 
and  injured  the  plaintiff;  and  an  action  on  the  case  was  sus- 
tained against  both  the  master  and  the  servant,  the  wrong 
imputed  to  the  master  being  the  sending  of  such  horses  to  be 
trained  in.  such  a  place.  In  another  case,  on  the  contrary,  a 
joint  action  on  the  case  was  brought  against  a  father  and  his 
son,  for  the  willful  act  of  the  son  in  driving  the  father's  wagon 
over  a  boy  and  injuring  him;  and  the  court  presented  no 
reason  why  the  action  would  not  lie  against  both  jointly, 
though  it  was  held  that  the  father  was  not  liable  because  the 
act  of  the  son  was  willful.'  Another  court  has  held  that  a 
master  and  servant  are  not  jointly  liable,  in  an  action  on  the 
case,  for  an  injury  occasioned  by  the  negligence  of  the  serv- 
ant, while  driving  the  horse  and  carriage  of  the  master  in  his 
absence.* 

§  6291.  Action  for  Non-performance  of  Public  Duties  on 
Sunday.  —  It  may  be   stated  in   general   terms   that,   if  the 

^  See,  for  illustration  of  the  prin-  law,  be  entitled  to  such  an  action, 

ciple,  .Parsons  v.  Winchell,  5  Oush.  where  the    judgment    went    against 

(Mass.)  592.    Another  reason  for  this  both  as  joint  tort-feasors.    IMd. 

conclusion   is,    that  in  these  cases,  *  Michael w.Alestree,  2 Lev.  173;  s.c. 

where   the  wrong  proceeds  directly  sub.  nom.  Mitchil  v.  Alestree,  1  Vent, 

from  the  servant,   and  not  directly  295 ;  Mitchell  v.  Alestry,  3  Keb.  650. 

from   the  master,  the  latter,  being  '  Wright     «.     Wilcox,    19    Wend, 

compelled    to   pay  damages,   should  (N.  Y.)  343;  s.  c,  32  Am.  Dec.  507. 

have  an  action  over  against  the  for-  *  Parsons    v.    Winchell,    5    Gush, 

mer;  but  he  would  not,  at  common-  (Mass.)  592;  s,  c.  52  Am.  Dec.  745. 
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statute  law  prohibits  the  doing  of  work  and  labor  on  Sunday, 
an  action  cannot  be  maintained  against  a  corporation  such  as 
a  railroad  company  or  a  telegraph  company,  for  the  failure  to 
perform  its  ordinary  public  duties  on  that  day.  Thus,  an  action 
cannot  be  maintained  against  a  common  carrier  for  a  breach 
of  its  public  duty  in  failing  to  carry  passengers  on  Sunday.^ 
So,  in  a  State  where  contracts  made  on  Sunday  are  void  by 
force  of  statute,  an  action  cannot  be  maintained  against  a 
telegraph  company  to  recover  a  statutory  penalty  for  failure 
to  transmit  or  deliver  a  message  which  is  placed  in  the  hands 
of  the  company  on  Sunday,  a  contract  for  the  transmission 
of  which  is  made  on  that  day,-?— the  dispatch  not  relating  to  a 
work  of  necessity!!'  So,  in  Missouri  the  penalties  given  by  a 
statute  against  a  telegraph  company,  for  failing  to  inform  one 
who  sends  a  dispatch  for  transmission,  when  required  by  him, 
that  the  line  is  not  in  working  order,  or  that  dispatches  al- 
ready on  hand  for  transmission  will  occupy  the  time,  or  for 
intentionally  giving  false  information  to  him  in  relation  to 
the  time  within  which  the  dispatch  may  be  sent,' — are  not 
recoverable,  where  the  company  has  neglected  or  refused  to 
transmit  an  ordinary  business  dispatch  on  Sunday,  —  there 
being  a  general  statute  of  the  State*  prohibiting  work  and 
labor  on  Sunday,  except  works  of  necessity  and  charity.*  To 
this  rule  of  non-liability  an  exception  exists  in  respect  of 
telegraph  companies  where  the  message  relates  to  a  "work  of 
necessity" ;  and  as  these  companies  usually  keep  their  offices 
open  on  Sunday,  the  least  that  can  be  assumed  in  their  favor 
is  that  they  do  it  in  order  to  hold  themselves  ready  to  dis- 
charge the  public  duty  of  forwarding  messages  which  relate  to 
works  of  necessity,  or,  in  some  States,  to  works  of  necessity  or 
charity.  If  the  telegraph  company  keeps  its  office  open  on 
Sunday,  and  refuses  a  message  relating  to  such  a  work,  and 
its  agent  receiving  the  message  is  clearly  apprised  of  its  char- 

1  Walsh  V.  Chicago  &c.  E.  Co.,  42         "  Eev.  Stat.  Mo.  1872,  §  885. 
Wis.  23;  >.  c.  24  Am.  Eep.  376.  *  Ibid.,  §  1578. 

'  Eogersi'.WesternUnionTel.Co.,  '  Thompson  i;.  Western  Union  Tel. 

78  Ind.  169 ;  s.  c.  41  Am.  Eep.  558.  Co.,  32  Mo.  App.  191. 
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acter,  either  by  the  terms  of  the  message  or  by  extrinsic  in- 
formation, it  will  be  liable  for  not  sending  it.^  Whether  a 
contract  is  within  the  statutory  exception,  that  is,  whether  it 
relates  to  a  work  of  necessity  or  charity,  must,  it  teems,  be  de- 
termined as  a  question  of  fact,  upon  the  circumstances  of  each 
particular  case.^  A  message  which,  on  its  face,  relates  to 
mere  secular  business,  such  as  one  which  reads,  —  "Bring 
forty  if  you  want  record,"  —  does  not,  without  a  showing  of 
extrinsic  facts  tending  to  vary  its  apparent  import,  show  that 
it  relates  to  a  work  of  necessity.'  So,  under  a  statute  giving 
a  penalty  for  failing  to  transmit  and  deliver  messages,  it  has 
been  held  that  the  penalty  cannot  be  recovered  for  the  fail- 
ure of  the  company  to  transmit  and  deliver  a  message  notify- 
ing the  person  addressed  to  pay  a  visit  to  the  sender,  in  the 
following  language:  "Come  up  in  the  morning — bring  all," — 
such  a  visit  not  being  a  work  of  necessity,  within  the 
meaning  of  the  statute.*  In  another  case  it  was  held  that 
"  ordinary  business  "  is  not  a  work  of  necessity.^  But  it  seems 
clear  that  this  may  or  may  not  be  so,  according  to  circum- 
stances. Where  the  statute  relating  to  work  on  Sunday  cre- 
ates an  exception  in  favor  of  works  of  charity,  it  has  been  held 
that  a  telegraphic  dispatch  sent  by  a  husband  to  his  wife,  in- 
tended to  allay  her  anxiety  as  to  his  protracted  absence,  was 
a  work  of  charity,  and  that  the  company  would  be  liable  for 
not  sending  it.*  In  this  case  the  court  reasoned  that  there 
may  be  a  social,  as  well  as  a  material  or  physical,  necessity, 
which  will  justify  the  sending  of  such  a  message  on  Sunday, 
and  make  the  telegraph  company,  which  receives  it  and  agrees 

'  Eogers*.  Western  Union  Tel.  Co.,  *  Eogere  v.  Western   Union.  Tel. 

78  Ind.  169;  s.  e.  41  Am.  Rep.  558.  Co.,  78  Lad.   169;  s.  c.  41  Am.  Rep. 

'  Ibid.,  opinion  of  Elliott,  C.  J.  558. 

'  Western  Union  Tel.  Co.  v.  Yopst,  *  Thompson  v.  Western  Union  Tel. 
118  Ind.  248;  «.  e.  20  N.  E.  Rep.  222;  Co.,  32  Mo.  App.  191. 
21  Am.  &  Eng.  Corp.  Cas.  88 ;  25  «  Burnett  v.  Western  Union  Tel. 
Am.  &  Eng.  Corp.  Cas.  514;  3  L.  R.  Co.,  39  Mo.  App.  599,  614.  Compare 
A.  224.  In  this  case  it  is  held,  under  Brashears  v.  Western  Union  Tel.  Co., 
a  particular  state  of  facts,  that  the  45  Mo.  App.  433,  where  the  purport 
procuring  of  the  stenographer's  tran-  of  the  message  was  to  inform  a  non- 
scrip*  for  a  bill  of  exceptions  was  not  a  resident  of  the  death  of  a  son  of  the 
work  of  necessity.  sender  of  the  message. 
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to  send  it,  liable  for  failure  in  the  performance  of  this  duty; 
and  on  this  principle  a  recovery  was  had  against  the  company, 
where  a  young  gentleman  had  started  on  Sunday  to  make  a 
visit  to  a  young  lady  in  a  distant  city,  and,  on  his  way,  had 
gone  into  a  restaurant  to  get  some  refreshments,  and  in  con- 
sequence of  this  got  left  by  the  train,  and  thereupon  delivered 
to  the  agent  of  the  telegraph  company  at  the  station  a  mes- 
sage to  the  young  lady,  intended  to  apprise  her  of  the  reason 
why  he  would  not  arrive  as  expected  by  her.*  The  fact  that 
the  corporation  keeps,  on  Monday  and  the  following  days,  the 
money  which  it  received  on  Sunday  for  sending  the  dispatch, 
has  been  held  not  a  ratification  of  its  illegal  undertaking,  so 
as  to  entitle  the  plaintiff  to  enforce  his  right  to  the  statutory 
penalty.^ 

§  6292.  Liiatoility  as  between  Trustees  in  Possession  and 
Purchasers  under  a  Mortgage.  —  It  has  been  held  that  where 
the  management  of  a  railroad  company,  at  the  time  of  an 
accident,  is  jointly  in  the  hands  of  trustees  under  a  mortgage 
of  the  railroad  property,  and  a  corporation  purchasing  the 
property  from  them,  under  a  contract  by  which  the  trustees 
retain  possession  as  security  for  the  purchase-money,  but 
which  contract  provides  that  the  trustees  shall  be  indemnified 
for  losses  by  negligence  pending  the  transfer  of  the  property 
under  the  contract,  —  both  are  liable  to  pay  damages  for  the 
accident,  if  it  is  a  negligent  one,  and  that  the  plaintiff  may 
recover  judgment  against  either,  the  verdict  and  judgment 


•  Bassett  v.  Western  Union  Tel.  Bassettw.  Western  Union  Tel.  Co.,  45 

Co.,  48  Mo.  App.  566.    Where  the  cir-  Mo.  App.  566. 

cumstanoes  are  such  that  the  sending  *  Eogers  v.  Western  Union  Tel. 
of  a  message  is  a  work  of  c/iaritj/,  it  is  Co.,  78  Ind.  169;  s.  c.  41  Am.  Rep. 
none  the  less  so,  because  the  necessity  558.  The  courts  cite  Perkins  v.  Jones, 
of  sending  it  grew  out  of  the  nejfKjrerjce  26  Ind.  499,  as  settling  the  law  that 
of  the  sender,  in  not  sending  the  in-  the  retention  of  what  has  been  re- 
formation on  the  previous  Sa,turday.  ceived,  under  a  contract  entered  into 
Burnett  v.  Western  Union  Tel.  Co.,  on  Sunday,  will  not  of  itself  be  a  rati- 
39  Mo.  App.  599,  614;  reaffirmed  in  flcation. 
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being  moulded,  under  the  operation  of  a  statute  of  the  State,' 
to  suit  the  circumstances.^ 

§  6293.  Liiability  of  a  Lessor  Railroad  Company  for  Torts 
of  its  Lessee.  —  It  may  be  stated  generally  that  a  railroad 
company  cannot  free  itself  from  its  civil  liability  for  negli- 
gence in  the  performance  of  its  public  duties,  by  leasing  its 
properties  to  another  individual  or  corporation;  although  it 
does  not  follow  from  this  that  the  lessee  will  not  be  held  liable 
also.  The  leading  proposition,  supported  by  many  decisions, 
is  that  a  railroad  company  which  has  leased  its  properties 
will  be  liable  in  damages  to  a  person  injured  by  the  negli- 
gence or  other  tortious  conduct  of  the  servants  or  agents  of 
its  lessee,  in  the  management  and  operation  of  the  proper- 
ties; and  that  it  is  immaterial  that  the  lessee  has  covenanted 
with  the  lessor  to  assume  all  burdens  and  liabilities  imposed 
upon  the  lessor  by  its  charter  or  governing  statute.'  Under 
the  operation  of  this  rule,  where  a  railroad  company  permits 


•  Mill.  &  V.  Tean.  Code,  §  3687, 
3688;  as  construed  in  Knott  v.  Cun- 
ningham, 2  Sneed  (Tenn.),  204,  and 
Parris  v.  Brown,  5  Yerg.  (Tenn.) 
267. 

^  Lockhart  v.  Little  Eock  &c.  E. 
Co.,  40  Fed.  Eep.  631.  Hammond, 
J.,  dwelt  on  the  difficulty  of  an 
injured  person  determining  the  nice 
question  of  liability  as  between  the 
trustees  and  purchasers  under  such 
a  contract,  but  entered  a  judgment 
against  both,  to  be  satisfied  by  either, 
—  leaving  them  to  adjust  their  ditfi- 
culties  between  themselves. 

^  Wabash  &c.  E.  Co.  v.  Peyton, 
106  111.  534;  s.  c.  46  Am.  Eep.  705; 
Thompson  v.  New  Orleans  &c.  E. 
Co.,  10  La.  An.  403 ;  Eicketts  v.  Chesa- 
peake &c.  E.  Co.,  33  W.  Va.  433 ;  s.  c. 
25  Am.  St.  Eep.  901;  10  S.  E.  Eep. 
801;  7  L.  E.  A.  354;  41  Am.  &  Eng. 
Eail.  Cas.  42;  Eailroad  Co.  v.  Bar- 
ron, 5  Wall.  (U.  S.)  90,  104;  Ohio 
&c.  E.  Co.  V.  Dunbar,  20  III.  623;  s.  & 


71  Am.  Dec.  291 ;  Chicago  &c.  E.  Co. 
V.  Whipple,  22  111.  105;  Nelson  v. 
Vermont  &c.  E.  Co.,  26  Vt.  717;  s.  c. 
62  Am.  Dec.  614;  MoElroy  v.  Nashua 
&c.  E.  Co.,  4  Cush.  (Mass.)  400;  s.  c. 
50  Am.  Dec.  794;  Ay  cock  ij.  Ealeigh 
&c.  E.  Co.,  89  N.  C.  321 ;  New  York 
&c.  E.  Co.  V.  Winans,  17  How.  (U.  S.) 
30,  39 ;  Macon  &c.  E.  Co.  v.  Mayes,  49 
Ga.  355 ;  s.  c.  15  Am.  Eep.  678 ;  Abbott 
V.  Johnstown  &c.  E.  Co.,  80  N.  Y.  27; 
s.  c.  36  Am.  Eep.  572;  Singleton  v. 
Southwestern  E.  Co.,  70  Ga.  464 ;  s.  c. 
48  Am.  Eep.  574;  Eailroad  Co.  v. 
Brown,  17  Wall.  (U.  S.)  445,  450; 
Eome  &c.  E.  Co.  v.  Chasteen,  88  Ala. 
591 ;  s.  c.  7  South.  Eep.  94;  40  Am.  & 
Eng.  Eail.  Cas.  559 ;  Briscoe  v.  South- 
ern Kan.  E.  Co.,  40  Fed.  Eep.  273; 
8.  c.  7  Eail.  &  Corp.  L.  J.  736;  40  Am. 
&  Eng.  Eail.  Cas.  599;  Brown  v.  Han- 
nibal &c.  E.  Co.,  27  Mo.  App.  394; 
McCoy  V.  Kansas  &c.  E.  Co.,  36  Mo. 
App.  445.  See  also  ante,  §5  5356,  5357, 
5886,  5998. 
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another  corporatiou  or  person  to  run  cars  upon  its  track,  it  is 
liable  for  damages  caused  by  their  negligence  in  so  running 
them.'  But  these  decisions  are,  in  strictness,  applicable  only 
to  cases  where  the  railroad  company  has  presumed  to  attempt 
to  cast  off  its  public  duties,  by  leasing  its  railroad  proper- 
ties to  another  corporation,  without  direct  authority  of  the 
law.  They  have  no  just  application  to  cases  where  the  leas- 
ing is  authorized  by  an  act  of  the  legislature,  in  which  case 
the  lessor  will  not,  in  principle  at  least,  be  liable  for  the  torts 
of  the  lessee  in  managing  and  operating  the  property,  any 
more  than  the  lessor  of  a  farm  will  be  liable  for  the  torts  of 
its  lessee  in  the  managing  of  it.^  But  it  has  been  held  that 
such  a  lease,  in  order  to  be  effectual  to  relieve  the  lessor  com- 
pany from  liability  for  the  torts  of  the  lessee  company,  must 
be  recorded  as  required  by  the  governing  statute.^  Again,  the 
lessor  and  lessee  company  may,  in  the  case  of  an  act  in  the 
nature  of  a  nuisance,  both  be  liable  on  the  principle  which 
sometimes  charges  with  liability  both  the  author  and  the  con- 
tinuer  of  a  nuisance.  Thus,  where  one  railroad  company  has 
raised  the  grade  of  the  street  and  laid  an  additional  track,  and 
another  has  taken  possession  under  a  lease  and  continued  the 
permanent  use  of  the  same,  they  are  jointly  liable  for  perma- 
nent injury  to  the  property  of  an  adjoining  land-owner,  and 
also  for  temporary  injuries  occurring  after  the  lease  for  causes 
created  without  right  by  the  lessor  and  continued  by  the  lessee.* 

'  Macon  &c.  E.  Co.  v.  Mayes,  49  leased  their  railway  to  another,  who 

Ga.  355 ;  s.  c.  15  Am.  Eep.  678 ;  Ay-  covenanted  to  assume  all  the  liabili- 

cock  V.  Ealeigh  &c.  E.  Co.,  89  N.  C.  ties  and  burdens  imposed  on  the  les- 

321 ;  McCoy  v.  Kansas  &c.  E.  Co,,  36  sors  by  their  charter.    On  the  refusal 

Mo,  App.  445.  of  the  lessees  to  comply  with  an  order 

'  Virginia  &c.  E.  Co.  v,  "Washing-  of  a  town  to  alter  the  track,  the  town 

ton,  86  Va,  629;  ».  c.  7  L.  E.  A,  344;  revoked   part  of    the    location,   and 

43   Am.  &    Eng.    Eail.   Cas.  688;  7  threatened  to   revoke    the   rest.    It 

Eail.   &  Corp.  L.   J.    353;   10  S.  E.  was  held  that  the  lessors  could  not 

Eep.  927.  maintain  a  bill  in  equity  against  the 

'  Oregon  &c.  Nav.  Co.  v.  Dacres,  1  lessees  to  compel  them  to  alter  the 

Wash.  195 ;  s.  c.  23  Pac.  Eep.  415.  track ;  the  lessors  might  alter  it  them- 

*  Eailroad  Co.  i;.  Hambleton,  40  selves,  and  sue  at  law.    Medford  &c. 

Ohio  St.  496.    In  a  case  of  Massachu-  E.  Co.  v.  Middlesex  E.  Co.,  Ill  Mass. 

setts  one  street  railway  corporation  232,  236. 
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CHAPTER     CXXXVIII. 

LIABILITY  FOR  TRESPASSES  AND   MALICIOUS  INJURIES. 


Section 

6298.  Liable    for   malicious    torts  of 

agents  and  servants. 

6299.  The  true  test  suggested. 

6300.  Difficulties  in  applying  this  test. 

6301.  Untenable    decisions    on    this 

question. 

6302.  Ancient  doctrine  that  a  corpora- 

tion could  not  commit  a  tres- 
pass except  by  deed. 

6303.  Modern  law  that  a  corporation 

can  commit  a  trespass  like  a 
natural  person. 

6304.  Rule  extends  to  trespasses  upon 

the  person. 

6305.  Corporations  liable  in  common- 

law  actions  of  trespass,  tro- 
ver, etc. 

6306.  Liable  for  damages  for  assault 

and  battery. 


Section 

6307.  Illustration  in  the  case  of  as- 

saults upon  passengers  by  the 
servants  of  incorporated  car- 
riers. 

6308.  Further  of  this  subject. 

6309.  Instances  under  this  head. 

6310.  Liable  for  a  malicious  libel. 

6311.  Not  so  liable  where  agent  not 

acting  in  course  of  duty. 

6312.  Liable   for  malicious  prosecu- 

tion. 

6313.  Liable  for  false  imprisonment. 

6314.  Liable  for  malicious  prosecution 

of  civil  actions. 

6315.  Liable  for  damages  caused  by  a 

conspiracy. 

6316.  Liable  for  vexatiously  and  ma- 

liciously interfering  with  the 
business  of  another. 


§  6298.  Liable  for  Malicious  Torts  of  Ag^ents  and  Serv- 
ants. —  By  the  old  law  a  master  was  not  liable  for  a  willful  or 
malicious  act  committed  by  his  servant.  It  is  said  in  Brooke's 
Abridgment,^  "  If  my  servant,  contrary  to  my  will,  chase  my 
beasts  into  the  soil  of  another,  I  shall  not  be  punished."  And 
in  Bolle' s  Abridgment,^  "If  my  servant, without  my  notice,  put 
my  beasts  into  another's  land,  my  servant  is  the  trespasser, 
and  not  I;  because,  by  the  voluntary  putting  of  the  beasts 
there  without  my  assent,  he  gains  a  special  property  for  the 
time,  and  so  to  this  purpose  they  are  his  beasts."  And  in 
Noy's  Maxims,  chapter  44,  "  If  I  command  my  servant  to  dis- 
train, and  he  ride  on  the  distress,  he  shall  be  punished,  not 


1  Tit.  Trespass,  pi.  435. 


2  2  Roll.  Abr.  553. 
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I."  And  it  is  laid  down  by  Holt,  0.  J.,  in  Middleton  v.  Fowler,^ 
as  a  general  proposition,  that  "  no  master  is  chargeable  with 
the  acts  of  his  servant  but  when  he  acts  in  execution  of  the 
authority  given  by  his  master."  Quoting  these  authorities. 
Lord  Kenyon  held,  in  1800,  in  the  case  of  M'Manus  v.  Crick- 
ett^  which  has  been  ever  since  the  leading  case  on  the  subject, 
that,  when  a  servant  does  a  willful  act,  not  in  the  presence  of 
his  master,  and  without  his  direction  or  assent,  such  as  driv- 
ing his  master's  carriage  against  the  chaise  of  another  person, 
the  servant,  and  not  the  master,  is  liable  for  the  trespass. 
Following  this  case,  many  cases  are  found  which  hold  that 
the  master  will  not  be  responsible,  unless  it  be  shown  that  he 
authorized  the  particular  act,  or  ratified  it  after  it  was  com- 
mitted;' or,  as  these  cases  more  generally  formulate  the  rule, 
the  master  will  not  be  liable  for  the  willful  or  criminal  acts  of 
his  servant,  although  done  at  a  time  when  he  is  pursuing  his 
master's  business,  and  although  done  with  the  means  which 
the  master  has  placed  in  his  hands  for  the  discharge  of  such 
business.*  The  courts  which  have  so  ruled  have  proceeded 
on  the  theory  that  authority  from  the  master  to  the  servant 
to  commit  a  willful  wrong,  or  a  crime,  will  not  be  implied, 

'  1  Salk.  282.  De  Oamp  v.  Mississippi  &e.  R.  Co.,  12 

»  1  East,  106;  s.  c.  2  Thomp.  Neg.  Iowa,  348;    Cooke  v.  Illinois  &c.  E. 

(1st  ed.),  865.  Co.,  30  Iowa,  202;  Fraser  v.  Freeman, 

»  Brown  i;.  Purviance,  2Har.  &G.  43  N.  Y.  566;  s.  c.  3  Am.  Eep.  740; 

(Md.)    316;    Moore    v.   Sanborne,    2  Garvey  i).  Dung,  30  How.  Pr.  (N.  Y.) 

Micli.   519;   s.   c.  59  Am.  Dec.  209;  315;  Steele  v.  Smitli,  3  E.  D.  Smith 

Lindsay  v.  Griffin,  22  Ala.  629 ;  Phila-  (N.  Y.),  321 ;  Ryan  v.  Hudson  Eiver  E- 

delpliia  &c.  E.  Co,  v.  Wilt,  4  Wliart.  Co.,  1  Jones  &  Sp.  (N.  Y.)  139 ;  McCoy 

(Pa.)   143;   Snodgrass  v.  Bradley,  2  «.  McKowen,  26  Miss.  487 ;  «.  c.  59  Am. 

Grant  Cas.  (Pa.)  43;  Illinois  &c.  E.  Dec.  264;  New  Orleans  &c.  E.  Co.  v. 

Co.  t).  Downey,  18  111.  259.    Contra,  St.  Harrison,  48  Miss.  112;  s.  c.  12  Am. 

Louis  &c.  E.  Co.  V.  Dalby,  19  111.  353;  Eep.  356;  Oxford  i;.  Peter,  28  111.  434; 

Illinois  Central  E.  Co.  v.  Eead,  87  HI.  Johnson  v.  Barber,  10  111.  425 ;  s.  c.  50 

484;  8.  c.  87  Am.  Dec.  260.  Am.  Dec.    416;  Tuller  v.   Voght,  13 

*  Jones  V.  Hart,  2  Salk.  441;  Van-  111.  277;  Pritchard  v.  Keefer,  53  111. 

derbilt  v.  Eichmond  Xurnp.  Co.,   2  117;  Halty  u.  Markel,  44  111.  225;  s.  <;. 

N.  Y.  479 ;  «.  c.  51  Am.  Dec.  315 ;  Phil-  92  Am.  Dec.  182 ;  Wesson  v.  Seaboard 

adelphia  &c.  E.  Co.  v.  Wilt,  4  Whart.  &c.  E.  Co.,  4  Jones  L.  (N.  C.)  379; 

(Pa.)  143;  Wright  t».  Wilcox,  19  Wend.  Puryear    v.   Thompson,    5    Humph. 

(N.  Y.)  343;  s.  c.  32  Am.  Dec.  507;  (Tenn.)  397. 
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and  that  the  servant,  when  so  acting,  will  therein  be  deemed 
to  act,  not  for  his  master,  but  for  himself.  If  he  makes  use  of 
his  master's  property  in  committing  this  wrong,  he  will  be 
deemed,  according  to  the  fantastic  reasoning  of  Lord  Kenyon, 
borrowed  from  Rolle's  Abridgment,  to  have  acquired,  for  the 
time  being,  a  special  property  therein.^  The  fallacy  of  this 
reasoning  was,  that  it  made  a  certain  mental  condition  of  the 
servant  the  test  by  which  to  determine  whether  he  was  acting 
about  his  master's  business  or  not.^  Moreover,  with  respect 
of  all  intentional  acts  done  by  a  servant  in  the  supposed 
furtherance  of  his'  master's  business,  it  clothed  the  master 
with  immunity  if  the  act  was  right,  because  it  was  right;  and 
if  it  was  wrong,  it  clothed  him  with  a  like  immunity  because 
it  was  wrong.  He  thus  got  the  benefit  of  all  his  servant's 
acts  done  for  him,  whether  right  or  wrong,  and  escaped  the 
burden  of  all  intentional  acts  done  for  him  which  were  wrong. 
Under  the  operation  of  such  a  rule,  it  would  always  be  more 
safe  and  profitable  for  a  man  to  conduct  hisv.b.tisiness  vicari- 
ously than  in  his  own  person.  He  would  escape'liability  for 
the  consequences  of  many  acts  connected  with  his. business, 
springing  from  the  imperfection  of  human,  nature,  because 
done  by  another,  for  which  he  would  be  responsible  if  done  by 
himself.  Meanwhile  the  public,  obliged  to  deal  oucome  in 
contact  with  his  agents,  for  intentional  injuries  done  hy  tnem, 
might  be  left  wholly  without  redress.  He  might  delegate  to 
persons  pecuniarily  irresponsible  the  care  of  large  factories,  of 
extensive  mines,  of  ships  at  sea,  or  of  railway  trains  on  land, 
and  these  persons,  by  the  use  of  the  extensive  power  thus 
committed  to  them,  might  inflict  wanton  and  malicious  in- 
juries on  third  persons,  without  other  restraint  than  that 
which  springs  from  the  imperfect  execution  of  the  criminal 
laws.  A  doctrine  so  fruitful  of  mischief  could  not  long  stand 
unshaken  in  an  enlightened  system  of  jurisprudence.  We 
shall  not,  therefore,  be   surprised   to  find  it  repudiated  by 


1  M'Manus  v.  Orickett,  1  East,  106 ;      Delaware  &c.  E.  Co.,  3  Hun  (N.  Y.), 
».  c.  2  Thomp.  on  Neg.  (Ist  ed.),  865.        336. 
'  Countryman,    J.,  in  Kounds  v. 
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eminent  writers/  and  by  the    great  weight   of   modern  au- 
thority.^ 

§  6299.  The  True   Test   Suggested.  —  Such  a  rule,  fairly 
applied,  would  lead  to  the  result  embodied  in  the  charge  of  a 


1  Eeeve's  Dom.  Eel.  640;  Cooley 
on  Torts,  535. 

2  Shea  V.  Sixth  Ave.  E.  Co.,  62 
N.  Y.  180;  s.  c.  20  Am.  Eep.  480; 
Mott  V.  Oonsumera'  Ice  Co.  (same 
court,  1878),  18  Alb.  L.  J.  90;  Croft  v. 
Alison,  4  Barn.  &  Aid.  590;  Howe  v. 
Newmarch,  12  Allen  (Mass.),  49; 
Wolfe  V.  Mersereau,  4  Duer  (N.  Y.), 
473;  McCormick  v.  Pennsylvania  E. 
Co.,  49  N.  Y.  303;  Pittsburg  &c.  E. 
Co.  V.  Donahue,  70  Pa.  St.  119;  Jef- 
fersonville  &c.  E.  Co.  v.  Eogers,  38 
Ind.  116 ;  «.  c.  10  Am.  Eep.  103 ;  Toledo 
&c.  E.  Co.  V.  Harmon,  47  111.  298 ; 
s.  c.  95  Am.  Dec,  489;  Philadel- 
phia &c.  E.  Co,  V.  Derby,  14  How. 
(U.  S.)  568;  Hawes  ti.  Knowles, 
114  Mass.  518;  s.  c.  19  Am.  Eep. 
383;  Sherley  v.  Billings,  8  Bush 
(Ky.),  147;  s.* c.  8  Am.  Eep.  451; 
Hawlsins  v.  Eiley,  17  B.  Hon.  (Ky.) 
101 ;  Duggins  v.  Watson,  15  Ark.  118; 
8.  c.  6(1  Am.  Dec.  560;  Eckert  v.  St. 
Louis  Transfer  Co.,  2  Mo.  App.  36; 
Malecek  v.  Tower  Grove  &c.  E.  Co., 
57  Mo.  17 ;  Buckley  v.  Knapp,  48  Mo. 
152;  Eamsden  v.  Boston  &c.  E.  Co., 
104  Mass.  117 ;  s.  c.  6  Am.  Eep.  200 ; 
Metcalf  V.  Baker,  2  Jones  &  S.  (N.  Y.) 
10;  Eounds  v.  Delaware  &c.  E.  Co.,  3 
Hun  (N.  Y.),  329;  «.  c.  affirmed, 
64  N.  Y.  129;  21  Am.  Eep.  597; 
Pittsburgh  &c.  E.  Co.  v.  Theobald,  51 
Ind.  246;  Pendleton  v.  Kinsley,  3 
Cliff.  (U.  S.)  416;  Goddard  v.  Grand 
Trunk  E.  Co.,  57  Me.  202:  s.  c.  2  Am. 
Eep.  39;  Craker  v.  Chicago  &c.  E. 
Co.,  36  Wis.  657;  s.  c.  17  Am.  Eep. 
504 ;  Keene  v.  Lizardi,  5  La.  431 ;  s.  c. 
6  La.  315 ;  Bryant  v,  Eich,  106  Mass. 
180;  Maynardt;.  Fireman's  Fund  Ins. 
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Co.,  34  Cal.  48;  g.  c.  91  Am.  Dec.  672; 
Northwestern  E.  Co.  v.  Hack,  66  111. 
238;  Chicago  &c.  E.  Co.  v.  Sykes,  96 
III.  162  (with  which  compare  Chicago 
Ac.  E.  Co.  V.  Casey,  9  111.  App.  632; 
Arasmith  v.  Temple,  11  111.  App.  39 ; 
and  Illinois  Cent.  E.  Co.  v.  Downey, 
18  111.  259) ;  Morton  v.  Metropolitan 
Life  Ins.  Co.,  34  Hun  (.N.  Y.),  366; 
«.  c.  affirmed,  103  N.  Y.  645 ;  Eeed  v. 
Home  Sav.  Bank,  130  Mass.  443; 
8.  c.  39  Am.  Eep.  468 ;  Krulevitz  v. 
Eastern  E.  Co.,  140  Mass.  573;  West- 
ern News  Co.  V.  Wilmanth,  33  Kan. 
510 ;  New  York  &c.  E.  Co.  v.  Schuy- 
ler, 34  N.  Y.  30;  Chicago  &c.  E.  Co.  v. 
Dickson,  63  111.  151 ;  s.  c.  14  Am.  Eep. 
114;  Quigley  v.  Central  Pac.  E.  Co., 
11  Nev.  350;  s.  c.  21  Am.  Eep.  757, 
per  Hawley,  C.  J. ;  Brokaw  v.  New 
Jersey  E.  Co.,  32  N.  J.  L.  328;  8.  c. 
90  Am.  Dec.  659;  Vance  v.  Erie  E. 
Co.,  32  N.  J.  L.  334;  s.  c.  90  Am.  Dec. 
665;  Green  v.  London  &c.  Omnibus 
Co.,  7  C.  B.  (N.  B.)  290;  Perkins  v. 
Missouri  &c.  E.  Co.,  55  Mo.  201 ;  Gil- 
lett  V.  Missouri  Valley  E.  Co.,  55  Mo. 
315;  8.  c.  17  Am.  Eep.  653.  In  Ed- 
wards V.  Midland  E.  Co.,  43  L.  T. 
(n.  s.)  494,  the  question  reserved  for 
decision  was  whether  a  corporation 
could  be  liable  for  an  act  which  re- 
quired malice  in  order  to  be  actionable. 
Mr.  Justice  Fry  delivered  an  opinion, 
holding  that  a  company  could  be  so 
liable,  reviewing  the  following  au- 
thorities :  Stevens  v.  Midland  E.  Co., 
10  Ex.  352;  Whitfield  v.  Southeastern 
E.  Co.,  1  El.,  Bl.  &  El.  115, 122;  31  L. 
T.  (o.  s.)  113;  Yarborough  v.  Bank  of 
England,  16  East,  6 ;  27  L.  J.  (Q.  B.) 
229;  Green  v.  London  &c.  Omnibus 
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judge  at  nisi  prius,  in  a  leading  case  in  Illinois:*  If  the  con- 
ductor of  a  railway  train,  authorized  to  remove  therefrom 
persons  who  refuse  to  pay  their  fare,  uses  merely  as  much 
force  as  is  necessary  to  effect  this  result,  the  company  will 
not  be  liable,  for  the  act  is  proper;  and  if  he  uses  more  force 
than  is  necessary,  the  company  will  not  be  liable,  for,  in  so  far 
as  he  uses  excessive  force,  the  act  is  his  own  act,  and  not  the 
company's.  There  is  no  sense  in  this,  and  it  is  not  the  law. 
The  modern  rule  is,  that  if  a  servant,  authorized  to  use  force 
about  his  master's  business,  uses  excessive  force,  his  master 
must  answer  in  damages  to  the  person  thereby  injured, 
wholly  without  reference  to  the  state  of  mind  under  which 
the  servant  acted.^  If  he  is  required  to  use  force,  and  is  left 
to  his  discretion  as  to  how  much  he  shall  use,  the  master 
will,  upon  either  view  of  the  subject,  be  answerable  if  he  uses 
too  much  force  through  negligence.^  The  distinction  was  thus 
stated  in  an  English  per  curiam  opinion,  much  quoted:  "  If  a 
servant,  driving  a  carriage,  in  order  to  effect  some  purpose  of 
his  own,  wantonly  strike  the  horses  of  another  person,  and 
produce  the  accident,  the  master  will  not  be  liable.  But  if, 
in  order  to  perform  his  master's  orders,  he  strikes,  but  inju- 
diciously, and  in  order  to  extricate  himself  from  a  difficulty, 
that  will  be  negligent  and  careless  conduct,  for  which  the 
master  will  be  liable,  being  an  act  done  in  pursuance  of  the 
servant's  employment."  *    In  all  these  cases  it  would  seem, 

Co.,  1  L.  T.  (N.  s.)  95;  s.  c.  7  C.  B.  N.  Y.  170;  Echols  v.  Dodd,  23  Tex. 

(N.  s.)  290;  Goff  V.  Great  Northern  E.  190;  Eounds  v.  Delaware  &c.  E.  Co., 

Co.,  3  L.  T.  (N.  s.)  850;  s.  c.  30  L.  J.  64  N.  Y.  129;  s.  c.  21  Am.  Eep.  597; 

(Q.  B.)  148.  affirming  s.  c.  3  Hun  (N.  Y.),  329; 

'  Charge  of  the  judge  at  nisi  prius,  5  Thomp.  &  0.  (N.  Y.)  475 ;  St.  Louis 

in  St.  Louis  &c.  E.  Co.  v.  Dalby,  19  &c.    E.   Co.  v.  Dalby,  19   III.    353. 

111.  353.  Contra,  Cantrell  v.  Colwell,  3  Head 

''  Hewett  V.  Swift,  3  Allen  (Mass.),  (Tenn.),  471. 
420;   Moore  v.  Fitchburg  E.  Co.,  4  '  Puryear  «.  Thompson,  5  Humph. 

Gray  (Mass.),  465;  s.  c.  64  Am.  Dec.  (Tenn.)  397;  Seymour  v.  Greenwood, 

83 ;  Seymour  v.  Greenwood,  6  Hurlst.  6  Hurlst.  &  N.  359;  Croft  v.  Alison,  4 

&  N.  359;  s.  c.  4  L.  T.  (n.  s.)  835 ;  30  Barn.  &  Aid.  590. 
L.  J.  (Ex.)  327;  Chicago  &c.  E.  Co.  v.  *  Croft  v.  Alison,  4  Barn.  &  Aid. 

Parks,  18  111.  460;  s.  c.  68  Am.  Dec.  590,  592. 
562;  Cohen  v.  Dry  Dock  &c.  E.  Co.,  69 
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upon  principle,  that  the  state  of  mind  of  the  immediate  actor 
is  only  material  as  an  evidential  fact  tending  to  show  whether, 
at  the  time,  he  was  acting  about  his  master's  business  or  his 
own.  In  this  view,  even  under  the  modern  doctrine,  the  acts 
and  declarations  of  the  servant  or  agent,  tending  to  show  liis 
state  of  mind  at  the  time  of  the  act  complained  of,  would  be 
admissible  in  evidence  as  part  of  the  res  gestse. 

§  6300.  Difficulties  in  Applying  This  Test. — While  this 
seems  simple  enough  as  a  theoretical  rule,  it  must  be  ad- 
mitted that  the  difficulty  of  applying  it  to  actual  cases  is  very 
great.  It  is  believed  that  in  every  case  the  real  question 
comes  back  to  this:  What  will  be  evidence,  under  all  the  cir- 
cumstances of  the  case,  that  the  agent  or  servant  of  the  cor- 
poration was  acting  within  the  scope  of  his  authority  when 
he  did  the  wrong  complained  of?  It  must  now  be  conceded, 
as  the  modern  rule,  that  the  mere  fact  that  the  wrong  com- 
plained of  was  willful  or  malicious,  or  that  in  doing  it  the 
state  of  mind  of  the  actor  was  really  that  which  is  character- 
ized by  the  use  of  the  words  "vialice,"  "hatred,"  or  "ill  will," 
—  does  not  exonerate  the  corporation  from  liability.  But,  on 
the  other  hand,  this  very  state  of  mind  of  the  actor  may  be 
relevant  evidence,  and  in  some  cases  of  the  most  cogent  nature, 
to  show  that,  when  he  did  the  act,  he  was  not  acting  for  the 
corporation.  Let  us  suppose,  for  illustration,  a  case  familiar 
to  anyone  who  has  traveled  on  a  steamboat  on  the  Mississippi 
River.  It  is  the  duty  of  the  mate  of  the  boat  to  superintend 
the  deckhands  called  "roustabouts,"  in  taking  on  fuel  and  in 
loading  and  unloading  the  boat.  This  work  must  be  done 
promptly,  and  even  quickly.  The  mate  has  authority,  and 
it  is  his  duty  to  his  principal,  to  urge  the  hands  in  the  per- 
formance of  this  work,  by  language,  by  gestures,  and  by  any 
reasonable  action  short  of  assault  or  battery  or  other  known 
violation  of  law.  But  suppose  that,  in  the  performance  of 
this  duty,  he  strikes  a  lagging  or  obstinate  deckhand  with  a 
stick?  Taking  a  step  further  in  this  course  of  reasoning,  sup- 
pose that  he  strikes  him  and  wounds  him  severely?  Suppose 
further  that  he  strikes  him  so  severely  that  the  blow  results 
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in  liis  death?  In  either  of  these  three  successive  cases,  will 
the  owner  of  the  boat  be  liable,  or  will  he  not?  Assuming, 
in  such  cases,  that  there  is  authority  to  use  force  in  case  of 
resistance  or  non-compliance  with  orders,  may  not  the  force 
used  be  so  extreme  —  may  not  the  weapon  employed  be  so 
unusual  —  as  entirely  to  defeat  this  presumption  of  author- 
ity? ^  From  this  statement,  it  plainly  appears  that,  in  many 
cases,  the  real  difficulty  will  be  to  determine  on  which  side  of 
the  line  the  particular  case  lies.  The  actor  may  be  the  agent, 
and  even  a  principal  officer  of  the  corporation,  and  he  may, 
even  at  the  time  of  doing  the  wrongful  act,  be  intending  to 
serve  the  corporation,  and  yet  the  act  may  be  of  a  character 
so  extraordinary  as  to  defeat  any  presumption  that  it  could 
possibly  be  authorized  by  the  corporation;  and,  as  in  every 
such  case,  the  operation  of  a  judgment  against  a  corporation 
for  damages  must  be  to  mulct  the  stockholders  who  may  be 
really  innocent,  there  will  be  no  just  grounds  for  holding  the 
corporation  liable.  Thus,  it  has  been  reasoned  that  there  is 
no  presumption  that  a  railroad  corporation  has  authorized  its 
local  agent  to  hinder  access,  by  the  counsel  of  an  adverse 
suitor,  to  a  witness  in  the  employment  of  the  company;  and 
that,  unless  the  delegation  of  such  authority  appears  in  evi- 
dence, the  corporation  will  not  be  affected  by  such  conduct 
on  the  part  of  its  agent.^  In  a  case  in  Mississippi,  where  the 
servant  of  a  railway  company,  in  charge  of  its  train,  ordered 
a  boy  fifteen  years  of  age  to  uncouple  the  train,  enforcing 
the  order  with  a  threat,  couched  in  profane  language,  that,  in 
case  of  refusal,  he  would  hit  him  with  a  billet  of  wood,  and 
where  the  boy  in  obeying  the  order  was  hurt,  —  it  was  held  that 
the  railroad  company  was  not  liable;  but  the  true  reason  was, 
not  that  the  act  was  willful  or  malicious,  but  that  it  was 
plainly  outside  of  the  line  of  duty  of  the  servant  of  the  com- 

'  See  the  case  of  Jones  v.  St.  Louis  the  steamboat,  which  was  a  corpora- 
Ac.  Packet  Co.,  43  Mo.  App.  399,  tion,  hut  not  to  the  saiisfaction  of  a 
where,  on  a  state  of  facts  such  as  considerable  portion  of  the  profession, 
above  submitted,  the  question  trou-  '  Marsh  v.  South  Carolina  E.  Co., 
bled  the  judges  greatly,  and  they  re-  56  Ga.  274. 
solved  U  in  favor  of  the  proprietor  of 
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pany.*  If  the  boy  had  been  in  the  employ  of  the  company, 
and  the  master  of  the  train  had  given  him  an  erroneous  or- 
der, enforcing  it  with  a  profane  threat,  and  he  had  been  hurt, 
tlie  company  would  have  been  plainly  liable.  The  inherent 
difficulty  of  the  question  has  resulted  in  what  would  other- 
wise be  regarded  as  inexcusable  judicial  refinements.  Thus, 
in  a  case  in  Pennsy]  vania,  a  boy,  riding  on  a  railway  car,  was 
willfully  and  wantonly  struck  by  the  driver  and  thrown  off 
the  car,  and  afterwards  a  wheel  of  one  of  the  cars  passed  over 
him.  In  an  action  against  the  company,  it  was  held  that 
they  were  not  liable  for  the  act  of  the  driver  in  striking  the 
boy,  but  were  liable  for  his  act  in  negligently  driving  over 
him.^  In  this  case  the  company  should  have  been  held  liable 
on  both  grounds.  The  boy  was  stealing  a  ride  on  a  street 
car,  and  the  driver  thrust  him  off  with  an  iron  switch-turner, 
using  a  brutal  instrument  and  unnecessary  force.  It  should 
have  been  held  that  the  driver  had  implied  authority  to  use 
the  necessary  force  in  expelling  trespassers  from  the  car.  It 
was,  therefore,  a  case  where,  acting  within  the  line  of  his 
duty,  he  used  excessive  force;  and  the  company  should  have 
been  held  liable  upon  a  ground  hereafter  considered,'  upon 
which  railway  companies  are  held  liable  where  their  con- 
ductors, expelling  from  their  trains  persons  who  have  no 
right  to  be  there,  use  unnecessary  violence. 

§  6301.  Untenable  Decisions  on  This  Question.  —  It  would 
not  be  profitable  to  enter  into  an  extended  analysis  of  many  of  the 
judicial  decisions  upon  this  question.  Many  of  them,  and  especially 
the  early  ones,  are  plainly  untenable,  and  some  have  been  expressly 
overruled.*     Such  was  the  case  where  the  plaintiff,  a  passenger  in  a 

'  New  Orleans  &c.  E.  Co.  v.  Har-  Cent.  E.  Co.  v.  Downey,  18  111.  259, 

rison,  48  Miss.  112 ;  «.  c.  12  Am.  Rep.  where  it  was  held  that  a  common- 

356.  law  action   on   the   case   cannot  be 

2  Pittsburg  &c.  R.  Co.  v.  Donahue,  maintained  against  a  corporation  for 

70  Pa.  St.  119.  injuries    willfully    and  intentionally 

*  Post,  i  6307.  committed  by  its  servants, — the  case 

*  Such,  for  instance,  was  Childs  v.  being  the  ordinary  case  of  a  traveler 
Bank  of  Missouri,  17  Mo.  213,  repudi-  at  a  railway  crossing  being  run  over 
ated  by  all  subsequent  decisions  in  by  a  train. 

that  State.     Such  also  was  Illinois 
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street  car,  wishing  to  alight,  passed  out  upon  the  platform  and  asked 
the  conductor  to  stop  the  car,  telling  him  that  she  would  not  get  out 
until  the  car  had  come  to  a  full  stop.  He  thereupon,  and  while  the 
car  was  in  motion,  threw  her  from  it  with  great  violence,  breaking 
her  leg.  It  was  held  that  this  was  a  wanton  and  willful  trespass, 
for  which  the  company  was  not  liable.'  It  was  reasoned  that,  in 
such  a  case,  the  company  might  be  liable,  but  the  court  added  the 
silly  qualification,  if  the  jury  should  find  that  the  act  was  without 
malice  or  ill-feeling  toward  the  plaintifi'.' 

§  6302.  Ancient  Doctrine  that  a  Corporation  could  not 
Commit  a  Trespass  except  by  Deed.  —  By  the  English  com- 
mon law,  trespass  did  not  lie  against  a  corporation;  though 
in  Viner's  Abridgment  it  was  admitted  that  a  corporation 
could  commit  a  trespass  by  a  writing  under  its  seal? 


1  Isaacs  V.  Third  Ave.  E.  Co.,  47 
N.  Y.  122;  s.  c.  7  Am.  Bep,  418.  This 
regrettable  decision  was  rendered  as 
late  as  the  year  1871,  and  the  opinion 
was  pronounced  by  a  judge  whose 
opinions  were  greatly  affected  in  favor 
of  corporations.  Compare  Fraser  Vi 
Freeman,  43  N.  Y.  566 ;  s.  c.  3  Am. 
Eep.  740,  an  opinion  written  by  the 
same  judge. 

'  Jackson  v.  Second  Ave.  E.  Co., 
47  N.  Y.  274;  s.  c.  7  Am.  Eep.  448. 
See  also  Higgins  v.  Watervliet  &c.  E. 
Co.,  46  N.  Y."  23 ;  s.  c.  7  Am.  Eep.  293. 

»  Via.  Abr.,  Corp.  K.,  22.  "In  tres- 
pass by  taking  a  ship,  the  defendant 
justified  as  servant  to  the  common 
.company,  to  which  the  plaintiff  de- 
murred specially :  1.  Because  no  deed 
is  set  forth,  which  in  such  particular 
case  they  must  doe";  in  support  of 
which  a  good  deal  of  ancient  law  was 
cited,  thus :  ' '  The  Commonwealth  of 
Mercers  could  not  make  a  bailiff  to 
appear":  12  Hen.  7,  27.  "License 
to  take  trades  must  be  by  deed":  9 
Edw.  IV,39.  "Delivery  of  a  deed  must 
be  by  deed  "  :  Br.  Corp.  24,  34,  43, 69. 
"They  cannot  be  trespassers  or  dis- 


seisors but  by  deed " :  Dumper  & 
Syms,  1  EoU.  515.  "  Entry  for  con- 
dition must  be  by  deed":  Dr.  Bon- 
ham's  Case,  8  Coke,  106  a.  After  all 
this  display  of  learning,  the  precise 
question  was  not  decided.  Horn  v. 
Ivy,  2  Keb.  567.  Some  dying  embers 
of  the  old  light  will  be  found  in  the 
early  American  reports.  One  of  the 
best  cases  in  which  the  old  rule  is 
reiterated  is  Orr  v.  Bank  of  United 
States,  1  Ohio,  36;  ».  c.  13  Am.  Dec. 
688.  Here  it  was  held  that  an  action 
for  an  assault  and  lattery  and  false  im- 
prisonment did  not  lie  against  a  corpo- 
ration. Burnett,  J.,  in  giving  the 
opinion  of  the  court,  thus  presented 
the  old  law  upon  the  subject,  as  it  is 
found  in  the  old  reports  and  digests, 
strung  together  point  by  point  with- 
out logic  or  sense.  "  In  8  East,  230, 
Lawrence,  J.,  says  trespass  does  not 
lie  against  a  corporation.  Thorpe,  J., 
says  trespass  does  not  lie  against  a 
corporation  aggregate  by  its  corporate 
name,  for  a  capias  and  exigent  do  not 
lie  against  it.  22  Ass.  67.  A  corpo- 
ration cannot  beat  nor  be  beaten,  nor 
commit  treason,  nor  felony,  nor  be 
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§  6303.  Modern  Law  that  a  Corporation  can  Commit  a 
Trespass  like  a  Natural  Person.  —  But  this  is  no  longer  the 
rule  with  regard  to  private  corporations,'  but  it  is  now  firmly 
settled  that  a  corporation  aggregate  may  commit  a  trespass, 
and  may  be  held  answerable  in  damages  for  a  trespass,  in  like 
manner  as  a  natural  person.*     Such  an  artificial  body,  from 


outlawed,  etc. :  21  Edw.  IV.,  7, 12,  27, 
67.  They  canaot  be  assigned :  1  Bac. 
Abr.  507.  Nor  outlawed :  10  Coke,  32. 
Nor  attached :  Kay,  152.  No  replevin 
lies  against  them  by  the  name  of  their 
corporations :  Brownl.  175.  They  can- 
not be  declared  against  in  custody: 
6  Mod.  183.  They  are  not  indictable, 
though  the  particular  members  are : 
12  Mod.  559.  They  cannot  sue  as  a 
common  informer:  2 Stra.  1241.  For 
torts  they  must  be  sued  individually : 
Salk.  192.  Trespass  does  not  lie 
against  its  members:  4  Com.  Dig. 
Franchise,  F.  19.  A  corporation  can- 
not commit  a  trespass,  but  by  their 
writing  under  their  seal:  Vin.  Abr., 
Corp.  K.,  22.  Trespass  does  not  lie 
against  commonalty,  but  shall  be 
against  the  persons  by  their  proper 
names,  for  capias  and  exigent  lie  not 
against  commonalty :  Ibid.,  pi.  2.  Tres- 
pass does  not  lie  against  a  corpora- 
tion, viz.,  by  the  name  of  corporation, 
but  against  the  persons  who  did  it, 
by  their  proper  names,  for  capias  and 
exigent  do  not  lie :  Ibid.,  pi.  2, 15.  As 
outlawry  does  not  lie  against  an  ag- 
gregate corporation,  therefore  tres- 
pass does  not  lie  against  them,  for  a 
capias  and  exigent  do  not  go :  2  Sel. 
149;  2  Imp.  675;  Bro.  Corp.  43.  A 
corporation  can  neither  maintain  nor 
be  made  defendant  to  an  action  of 
battery,  or  such  like  personal  inju- 
ries; for  a  corporation  can  neither 
beat  nor  be  beaten  in  its  body  politic : 
1  Bla.  Com.  503.  It  appears  also  that 
the  civil  law  ordains,  in  conformity 
with  this  rule,  that  for  the  misbe- 
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havior  of  a  body  corporate  the  direct- 
ors only  shall  be  answerable  in  their 
personal  capacities.  Woodesson,  in 
his  lectures  on  corporations,  1  vol. 
494,  is  very  clear  and  explicit  on  the 
subject.  He  says :  '  It  is  incident  to 
all  bodies  politic  to  sue  and  be  sued 
by  their  name  of  incorporation,  but 
it  is  manifest  that  this  must  be  re- 
stricted to  particular  actions.  Thus, 
corporations  can  neither  be  plaintiffs 
nor  defendants  in  actions  of  assault 
and  battery.' " 

'  Sabin  v.  Vermont  Cent.  R.  Co., 
25  Vt.  363 ;  Eastern  Counties  B.  Co. 
V.  Broom,  6  Ex.  314 ;  «.  c.  15  Jur.  297 ; 
20  L.  J.  Ex.  196;  Eehoboth  t).-Cath- 
olic  Cong.  Church,  23  Pick.  (Mass.) 
139. 

'  Illinois  &c.  E.  Co.  v.  Read,  37  111. 
484,  508;  s.  c.  87  Am.  Dec.  260,  per 
Bresse,  J. ;  Maund  v.  Monmouth- 
shire Canal  Co.,  4  Man.  &  G.  452; 
«.  c.  5  Scott  N.  E.  457 ;  Hay  v.  Cohoes 
Co.,  3  Barb.  (N.  Y.)  42;  s.  c.  af- 
firmed, 2  N.  y.  159;  51  Am.  Dec.  279; 
Moore  v.  Fitchburg  E.  Co.,  4  Gray 
(Mass.),  465;  s.  c.  64  Am.  Dec.  83; 
Edwards  v.  Union  Bank,  1  Fla.  136; 
Whitemani;.  Wilmington  &c.  E.  Co., 
2  Harr.  (Del.)  514;  s.  c.  33  Am.  Dec. 
411 ;  Smith  v.  Birmingham  Gas  Co.,  1 
Ad.  &  El.  526.  See  Yarborough  v. 
Bank  of  England,  16  East,  6;  Giles 
V.  Taff  Vale  R.  Co.,  2  El.  &  Bl.  822; 
Bath  V.  Caton,  37  Mich.  199 ;  Hewett 
V.  Swift,  3  Allen  (Mass.),  420;  Lesher 
V.  Wabash  Nav.  Co.,  14  111.  85;  s.  c. 
56  Am.  Dec.  494;  Hinde  v.  Wabash 
Nav.  Co.,  15  111.  72;  Chicago  &c.  E. 
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its  very  uature,  can  act  only  through  its  agents  and  servants; 
and  for  this  reason,  the  law,  in  regard  to  the  torts  of  corpora- 
tions, has  been  assimilated  to  that  which  governs  the  liability 
of  a  natural  person  for  the  trespass  of  his  agent  or  servant. 
There  is  no  doubt  that  a  master  is  liable  for  the  trespasses  of 
his  servant  upon  the  property  of  others,  negligently  commit- 
ted,^—  as,  where  a  master  sends  his  servant  to  cut  timber  in 
his  wood,  without  taking  care  to  advise  him  as  to  its  bound- 
aries, and  he  thereby  accidentally  fells  a  tree  on  the  land  of 
another;*  or  where  the  master  directs  his  servant  to  pile 
rubbish  in  a  certain  place,  and  it  accidentally  slides  down 
against  his  neighbor's  wall;'  or  where  a  servant,  in  order  to 
move  his  master's  barge  to  a  dock,  removes  the  plaintift's 
therefrom,  and  so  injures  it.*  So,  if  a  railroad  company,  in 
order  to  facilitate  its  business,  allows  a  telegraph  company  the 
use  of  its  right  of  way  for  a  telegraph  line,  such  company 
may  cut  down  timber  on  the  right  of  way  in  order  to  prevent 
interference  with  its  poles  and  wires,  without  incurring  lia- 
bility to  an  action  by  the  land-owner  for  damages.  The  rail- 
way company  would  have  this  right,'  and  the  telegraph 
company  might  acquire  it  from  the  railroad  company,  where 
the  telegraph  line  was  intended  to  promote  the  business  of 
the  railway  company.*  If,  however,  the  trees  are  not  on  the 
right  of  way,  the  telegraph  company  will  be  liable  for  damages, 
without  reference  to  the  question  whether  its  line  has  been 
built  by  itself  alone,  or  jointly  with  the  railroad  company.^ 

§  6304.  Kule  ^Extends  to  Trespasses  upon  the  Person. — 

The  rule  equally  extends  to  trespasses  upon  the  person,  although 

Co.  V.  McCarthy,  20  HI.  385 ;  s.  c.  71  Contra,  Bolingbroke  v.  Swindon  Local 

Am,  Deo.  285;  LimpuB  v.  North  Gen.  Board,  L.  E.  9  C.  P.  575. 
Omnibus  Co.,  30  L.  J.  (Q.  B.)  148;  »  Bath  v.  Caton,  37  Mich.  199. 

Goffii.GreatNorthernR.Co.,  30L.  J.  '  Gregory  v.  Piper,  9  Barn.  &  C. 

(Q.  B.)  148.  591. 

'  Luttrell     V.    Hazen,    3    Sneed  *  Page  v.  Defries,  7  Best  &  S.  137. 

(Tenn,),  20;  Bath  v.  Caton,  37  Mich.  '  St.  Joseph  &c.  R.  Co.  v.  Dryden, 

199 ;  ».  c.  6  Reporter,  335 ;  Gregory  v.  11  Kan.  186. 

Piper,  9  Barn.  &  O.  591 ;  ».  c.  4  Man.  '  Western  Union  Tel.  Co.  v.  Rich, 

&    E.  500;    Mackay  n.  Commercial  19  Kan.  517 ;  8.  c.  27  Am.  Rep.  159. 
Bank  of  Brunswick,  L.  E.  5  P.  C.  394.  '  Ibid. 
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accompanied  with  malice  on  the  part  of  the  servant.  A 
familiar  illustration  of  this  is  found  in  actions  for  the  forcible 
and  violent  expulsion  of  passengers  from  railway  trains  by 
the  conductors  of  such  trains.*  Here,  although  the  company 
is  under  an  obligation,  assumed  by  contract,  to  carry  the 
passenger  safely,  yet  an  action  ex  delicto  equally  lies  against  it.^ 
A  most  apt  illustration  of  the  principle  is  found  in  the  case 
where  a  railroad  company,  which  will  be  called  A.,  was  in 
the  actual  and  peaceable  possession  of  a  railroad  property, 
and  another  railroad  company,  which  will  be  called  B.,  entered 
upon  the  property  with  an  armed  force,  under  the  command 
of  its  chief  officers,  and  drove  from  their  posts  the  agents  and 
servants  of  A.  company,  and  took  forcible  possession  of  the 
road;  but  while  in  the  act  of  driving  off  the  servants  of  A. 
company,  one  of  them  was  fired  upon  and  seriously  wounded. 
The  B.  company  having  thus  wrested  the  railroad  from  the 
possession  of  A.  company  by  force  of  arms,  continued  to 
operate  it  as  its  own.  It  was  held  that  B.  company  was  liable 
to  the  servant  of  A.  company  in  damages,  for  the  tortious 
acts  of  its  agents  and  servants,  whereby  the  wound  was 
inflicted  upon  him." 

'■  Post,  §  6307.  of  this  last  decision  will  be  seen  in  a 

'  Perkins  v.  Missouri  &c.  E.  Co.,  single  quotation  from  the  opinion  of 

55  Mo.  201;  Quigley  i).  Central  Pac.  the  court  written  by  Cady,  J.:  "A 

E.  Co.,  11  Nev.  350;  «.  c.  21  Am.Eep.  general  agent,  when  he  commits,  or 

757.  orders  a  willful  trespass  to  be  com- 

'  Denver  &c.  E.  Co.  v.  Harris,  122  mitted,  acts  without  the  scope  of  his 

U.  S.  597.    There  is,  in  the  opinion  in  authority,  as  much  as  a  special  agent 

this  case,  written  by  Mr.  Justice  Har-  would  in  committing  or  ordering  the 

Ian,  a  valuable  exposition  of  the  lia-  same    trespass    to    be    committed." 

bility  of  corporations  for  the  torts  of  Ibid.  482.    The  trespass  consisted  in 

their  servants.    Contrast  this  decision  running  a  steamboat,  belonging    to 

with  Vanderbilt  v.  Eichmond  Turnp.  the  defendant  corporation,  into  one 

Co.,  2  N.  Y.  479;  s.  c.  61  Am.  Dec.  belonging  to  the  plaintiff  corporation, 

315,  —  where  it  was  held,  in  deference  which  was  a  business  rival  of  the 

to  the  ancient  and  exploded  law,  that  defendant.    Another  decision,  which 

a  corporation  is  not  liable  for  the  must 'be  put  in  the  same  wretched 

willful  trespass  of  a  person  employed  category,  is  to  the  effect  that  an  action 

by  it,  although  the  act  is  authorized  of  trespass  does  not  lie  against  a  rail- 

and  sanctioned  by  its  president  and  road  company  for  injury  to  animals 

general  agent.  The  utter  untenability  run  over  by  its  cars  or  engines,  unless 
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§  6305.  Corporations  Liable  in  Common-law  Actions  of 
Trespass,  Trover,  etc.  —  It  results  from  the  foregoing  that, 
wherever  the  rules  of  common-law  pleading  prevail,  corpora- 
tions may  be  held  liable,  in  appropriate  states  of  fact,  in  the 
common-law  actions  of  trespass,  trover,  trespass  on  the  case  ex 
delicto,  etc.,  for  torts  commanded  or  authorized  by  them.* 
For  instance,  it  is  now  settled  that  an  action  of  trespass  vi  et 
armis,  at  common  law,  may  be  maintained  against  a  cor- 
poration aggregate.^     Contrary  to  an  early  misconception  in 


the  act  was  done  by  the  company's 
direction  or  assent ;  and  that  for  the 
purpose  of  giving  such  assent,  the  con- 
ductor, engineer,  or  other  subordinate 
agent  who  has  charge  of  the  train  at 
the  time,  is  not  the  representative  of 
the  corporation.  Selma  &c.  R.  Co.  v. 
Webb,  49  Ala.  240.  Another  decision 
which  proceeds  on  a  semblance  of 
justice,  but  which  is  nevertheless  out 
of  line  with  the  modern  authority,  is 
to  the  effect  that  if  the  servants  of  a 
corporation,  while  acting  for  the  cor- 
poration in  violation  of  their  orders, 
commit  trespasses  upon  private  prop- 
erty, the  corporation  will  not  be 
liable, — as  where  laborers  in  the 
employ  of  a  telephone  company, 
in  erecting  its  line,  cut  trees  not 
on  its  right  of  way.  Fairchild  v 
New  Orleans  &c.  E.  Co.,  60  Miss.  931  ; 
s.  c.  45  Am.  Eep.  42|.  This  decision 
is  untenable,  by  reason  of  the  fact 
that  it  proceeds  on  the  ancient  dis- 
tinction between  willfulness  and  neg- 
ligence, which  is  repudiated  by  the 
modern  courts.  If  the  servant  of  the 
telephone  company  had  stepped  out 
of  the  line  of  his  master's  employ- 
ment in  order  to  effect  some  purpose 
of  his  own,  as  to  cut  firewood  for  his 
private  use,  or  to  commit  a  malicious 
trespass  upon  someone  with  whom 
he  was  at  enmity,  then  the  decision 
could  be  vindicated.  Under  this  rule, 
if  a  corporation  desires  to  commit  a 


trespass  for  its  own  advantage  upon 
the  property  of  an  individual,  it  is 
only  necessary  to  arm  and  send  for- 
ward a  gang  of  irresponsible  persons 
and  order  them,  with  a  wink,  not  to 
commit  the  trespass. 

^  Hawkins  v.  Dutchess  &c.  Steam- 
boat Co.,  2  Wend.  (N.  Y.)  452;  Mc- 
Cready  v.  Guardians  of  the  Poor,  9 
Serg.  &  B.  (Pa.)  94 ;  s.  c.  11  Am.  Dec. 
667;  Lyman  v.  White  Eiver  Bridge 
Co.,2  Aik.  (Vt.)255;  s.  c.  16  Am.  Dec. 
705;  Goodloe  v.  Cincinnati,  4  Ohio, 
500;  8.  c.  22  Am.  Dec.  764;  Hamilton 
County  *.  Cincinnati  &c.  Turn  p., 
Wright  (Ohio),  603;  Chestnut  Hill 
Turnp.  V.  Eutter,  4  Serg.  &  E.  (Pa.) 
6,  16;  s.  c.  8  Am.  Dec.  675;  Eiddle  v. 
Proprietors  &c.,  7  Mass.  169, 187 ;  s.  c. 
5  Am.  Dec.  35 ;  Beach  v.  Fulton  Bank, 
7  Cow.  (N.  Y.)  485;  Barnard  v.  Ste- 
vens, 2  Aik.  (Vt.)  429;  s.c.  16  Am.  Dec. 
733;  Underwood  v.  Newport  Lyceum, 
5  B.  Mon.  (Ky.)  129,  130;  s.  c.  41  Am. 
Dec.  260 ;  Crawfordsville  &c.  E.  Co.  v. 
Wright,  5  Ind.  252 ;  Hazen  v.  Boston 
&c.  E.,  2  Gray  (Mass.),  574;  Chicago 
&c.  E.  Co.  V.  Fell,  22  111.  333;  Chicago 
&c.  E.  Co.  V.  Whipple,  22  111.  105; 
Crocker  v.  New  London  &c.  E.  Co.,  24 
Conn.  249. 

*  Whiteman  v.  Wilmington  &c.  R. 
Co.,  2  Harr.  (Del.)  514;  s.  c.  33  Am. 
Dec.  411 ;  Underwood  v.  Newport  Ly- 
ceum, 5  B.  Mon.  (Ky.)  129;  «.  c.  41 
Am.  Dec.  260.  In  Orr  v.  Bank  of 
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Ohio,'  it  is  now  settled  that  a  common-law  action  of  trespass 
quare  clausum  /regit  may  be  maintained  against  a  corporation 
under  a  state  of  facts  which  would  warrant  a  like  action  against 
an  individual,^  —  as  against  a  bridge  company,  for  breaking  and 
entering  the  plaintiff's  close  and  erecting  thereon  a  bridge, 
etc.*  For  stronger  reasons,  an  action  of  trespass  on  the  case 
will  lie  against  a  corporation  aggregate,  upon  any  state  of 
facts  which  would  make  the  action  an  appropriate  one  against 
a  natural  person.^  Thus,  an  action  on  the  case,  for  a  vexatious 
suit,  may  be  sustained  against  a  corporation  aggregate.^  It 
results  from  what  is  stated  in  the  preceding  section,  that, 
where  the  common-law  rules  of  pleading  prevail,  an  action  of 
trespass  will  lie  against  a  municipal  corporation.^  Accordingly, 
an  action  of  trespass  against  such  a  body  for  entering  the 
plaintiff's  close,  cutting  his  timber,  etc.,  in  an  attempt  to  lay 
out  a  road  through  it,  has  been  sustained.'  In  like  manner,  a 
town  in  Illinois  has  been  held  liable,  in  trespass  de  bonis  as- 
portatis,  for  the  act  of  its  constable  in  wrongfully  levying  an 
execution  on  the  plaintiff's  goods.' 

§  6306.  liiable  for  Damages  for  Assault  and   Battery. — 

A  common  illustration  of  the  principle  of  the  preceding  sec- 
tion is  found  in  those  modern  cases  which  hold  that  a  cor- 

United  States,  1  Ohio,  36 ;  s.  c.  13  Am.  v.  Young,  21  Ohio  St.  518 ;  s.  c.  8  Am. 

Dec.  588, — it  was  held  that  an  action  of  Rep.  78. 

trespass  for  an  assrawZf  and  6a«er^  will  ^  Foote  v.  Cincinnati,  9  Ohio,  31; 

not  lie  against  a  corporation  aggre-  «,  c.  34  Am.  Dec.  420. 

gate,  and   that    such   a  corporation  '  Lyman i;.  White  Biver Bridge  Co., 

cannot  be  joined  as  defendant  with  2  Aik.  (Vt.)  255;  s.  c.  16  Am.  Dec.  705. 

natural  persons  in  such  an  action.  '  Ibid. 

The  principle  on  which  this  case  pro-  •  Biddle  v.  Proprietors  &c.,  7  Mass. 

ceeded  was  reaffirmed  in  Foote  v.  Cin-  169 ;   s.  c.  5  Am.  Dec.  35 ;  Chestnut 

cinnati,  9  Ohio,  31;  s.  c.  34  Am.  Dec.  Hill  Tump.  Co.  v.  Eutter,  4  Serg.  & 

420.    The  former  of  these  cases  does  E.  (Pa.)  6;  8.  c.  8  Am.  Dec.  675. 

not  seem  to  have  been  distinctly  over-  '  Goodspeed  v.  East  Haddam  Bank, 

ruled  in  Ohio,  though  it  has  been  en-  22  C  onn.  530 ;  s.  c.  58  Am.  Dec.  439 ; 

tirely  discredited  by  later  decisions  in  post,  ii  6312,  6313,  6314. 

that  State,  —  such  as  Atlantic  &c.  E.  '  Allen  v.  Decatur,  23111.  332;  s.  c. 

Co.  V.  Dunn,  19  Ohio  St.  162;  s.  c.  2  76  Am.  Dec.  692. 

Am.  Eep.  382 ;  and  Passenger  K.  Co.  '  Ibid. 

8  Wolf  V.  Boettcher,  64  111.  316. 
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poration  may  be  answerable  civiliter  in  damages  for  assault 
and  battery  committed  by  its  agents  and  servants  in  the 
course  of  their  ageucy  or  employment.^ 

§  6307.  Illustration  in  the  Case  of  Assaults  upon  Pas- 
sengers by  the  Servants  of  Incorporated  Carriers.  —  A  com- 
mon illustration  of  this  principle  is  found  in  the  case  where 
the  servants  of  an  incorporated  carrier  of  passengers, — generally 
a  railway  company,  —  possessing  either  an  express  or  implied 
authority  to  expel  trespassers  from  the  vehicles  of  the  corpora- 
tion and  to  use  a  reasonable  amount  of  force  to  that  end,  expel 
a  passenger  who  has  a  right  to  ride,  or,  in  expelling  one  who 
has  no  right  to  ride,  use  excessive  or  unreasonable  violence,  —  in 
either  of  which  cases  the  corporation  is  answerable  in  dam- 
ages. Indeed,  the  cases  where  incorporated  carriers  are  held 
liable  for  assaults  upon  passengers  and  trespassers  by  their 
servants  form  a  large  portion  of  the  category  of  judicial  deci- 
sions illustrating  the  principle  i^at  a  corporation  aggregate 
may  be  answerable  in  damages  for  an  assault  and  battery.^ 
Nor  is  there  much  room  in  such  cases  for  refinements  upon 
the  question  whether  the  assault  was  done  by  the  servant 
while  acting  within  the  general  scope  of  his  employment,  or 
whether,  in  doing  it,  he  had  stepped  out  of  the  scope  of  his 
employment  to  accomplish  some  purpose  of  his  own;  since,  it 
being  the  duty  of  the  corporation  to  carry  the  passenger 
safely,  and  the  particular  servant  having  bee^  appointed  by 

>  St.  Louis  &c.  R.  Co.  V.  Dalby,  19  Young,  21  Ohio  St.  518 ;  «.  c.  8  Am. 

111.  353;    Brokaw  v.  New  Jersey  E.  Eep.  78;    Monument  Nat.    Bank   v. 

Co.,  32  N.  J.  L.  328;  s.c.  90  Am.  Dec.  Globe  Works,  101  Mass.  57,  59;  s.  c. 

659 ;   Coleman  v.  New  York  &c.   E.  3  Am.  Eep.  322. 
Co.,  106  Mass.  160;  Maynard  v.  Fire-  '  Higgins  v.  Watervliet  &c.  Co.,  46 

man's  Fund  Ins.  Co.,  34  Oal.  48;  8.  c.  N.  Y.  23;  «.  c.  7  Am.  Eep.  293;  Per- 

91  Am.  Dec.  672;   Eastern  Counties  kins  v.  Missouri  &c.  E.  Co.,  55  Mo. 

E.  Co.  V.  Broom,  6  Ex.  314;  Moore  v.  201;  Malecek  v.  Tower  Grove  E.  Co., 

Fitchburg  Eailroad,  4  Gray  (Mass.),  57  Mo.  17;  EamsdentJ.  Boston  &c.  E. 

465;  «.  c.  64  Am.  Dec.  83;  Hanson  v.  Co.,  104  Mass.  117;  s.  c.  6  Am.'  Eep. 

European&c.  E.  Co.,  62  Me.  84;  s.  c.  200;    Pendleton  v.  Kinsley,  3  Cliff. 

16  Am.  Eep.  404;  McKinley  i>.  Chi-  (U.  S.)  416;   Springer  Trans.  Co.  v. 

cago  &c.  E.  Co.,  44  Iowa,  314;  s.  c.24  Smith,   16  Lea  (Tenn.),  489;    s.  c.  1 

Am.  Eep.  748:  Passenger  E.  Co.  v.  S.  W.  Eep.  280. 
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it  to  discharge  this  duty,  if  the  servant,  from  whatever  motive 
or  for  whatever  purpose,  commits  an  assault  upon  the  pas- 
senger, he,  and  the  corporation  through  him,  necessarily 
violates  this  duty.*  When,  therefore,  the  conductor  of  a  rail- 
way passenger  train  hissed  a  female  passenger,  the  company 
was  mulcted  in  damages  in  the  sum  of  $1,000  for  the  indecent 
assault.^  Again,  where  the  conductor  of  a  railway  train 
wrongfully  ejects  a  passenger,  although  from  a  fnalicious 
motive,  the  railway  company  must  pay  damages;  since  the  act 
is  in  the  scope  of  the  employment  of  the  conductor,  and  the 
motive  or  intention  of  the  servant  is  of  no  consequence.  The 
court  justly  say:  "  If  the  nature  of  the  injurious  act  is  such 
as  to  make  the  master  liable  for  its  conseqxiences,  in  the 
absence  of  the  particular  intention,  it  is  not  perceived  how 
the  presence  of  such  intention  can  be  held  to  excuse  the 
master."'  It  is  scarcely  necessary  to  add  that  the  courts  have 
no  difficulty  whatever  in  holding  the  railway  companies  lia- 
ble in  damages  where  their  servants,  in  consequence  of  a 
mistake  of  facts,  wrongfully  eject  a  passenger  from  their 
coaches,  —  as  where  the  conductor  of  a  horse-car  ejects  a  pas- 
senger under  the  mistaken  idea  that  he  is  intoxicated;*  or 
where  the  porter  of  a  steam-railway  coach  ejects  a  passenger 
under  the  erroneous  impression  that  he  is  in  the  wrong 
carriage.'  On  like  grounds,  where  the  plaintiff  was  a  passen- 
ger on  a  steamboat,  and  the  steward  and  some  of  the  table 
waiters  wrongfully  assaulted  and  injured  him,  it  was  held  that 
the  proprietors  of  the  boat  were  liable  for  the  damages.*  The 
theory  of  all  these  cases  is  that  expressed  by  Mr.  Justice  Clif- 
ford in  a  case  at  circuit,  where  he  said:  "Passengers  do  not 
contract  merely  for  ship-room  and  transportation  from  one 
place  to  another;  but  they  also  contract  for  good  treatment 

1  Sherley  v.  Billings,  8  Bush  (Ky.),  147 ;  «.  c.  8  Am.  Eep.  451. 
'  Craker  v.  Chicago  &c.  R.  Co.,  36  '  Bailey  v.  Manchester  &c.  E.  Co., 

Wis.  ,657 ;  s.  c.  17  Am.  Eep.  504.  L.  E.  7  C.  P.  415 ;  «.  c.  3  Moake,  308. 

'  Passenger  E.   Co.  v.  Young,  21  See  also  The  Thetis,  L.  E.  2  Adm.  & 

Ohio  St.  518;  s.  c.  8  Am.  Eep.  78.  Ec.  365. 

*  Higgins  II.  Watervliet  &c.  E.  Co.,  ^  Bryant  v.  Eich,  106  Mass.  180; 

46  N.  Y.  23 ;  s.  c.  7  Am.  Eep.  293.  «.  c.  8  Am.  Eep.  311. 
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and  against  personal  rudeness  and  every  wanton  interference 
with  their  persons,  either  by  the  carrier  or  his  agents  employed 
in  the  management  of  the  ship  or  other  conveyance."  * 

§  630S.  Further  of  This  Subject.  —  Most  of  the  decisions 
under  this  head,  where  the  right  to  recover  damages  has  been 
sustained,  proceed  upon  the  principle  that  the  incorporated 
carrier  invests  the  particular  servant  with  authority  of  deter- 
mining who  may  be  admitted  and  who  excluded  from  its 
vehicles,  and  is  consequently  liable  for  the  wrongful  exercise  of 
this  authority}  Under  many  circumstances,  it  is  not  only  the 
right  but  the  duty  of  the  conductor,  or  other  servant  of  the 
carrier,  in  charge  of  his  vehicle,  to  expel  improper,  drunken, 
or  disorderly  persons  therefrom.^  He  may  be  obliged  to  do 
this  in  order  to  discharge  the  duty  of  his  principal  to  the 
other  passengers;  and  in  the  discharge  of  this  duty  he  may 
lawfully  use  such  force  as  is  rendered  necessary  by  the  resist- 
ance of  the  person  whom  he  attempts  to  expel;  and  such  resist- 
ance may  be  sufficient  to  justify  the  giving  of  a  blow.*  He  is 
not  bound  to  wait  until  some  overt  act  of  violence,  profanity, 
or  other  misconduct  has  been  committed,  but  may  exercise 
his  authority  to  exclude  or  expel  the  offender,  when  his  con- 
duct or  condition  is  such  as  to  render  it  reasonably  certain 
that  he  will  occasion  discomfort  or  annoyance  to  other  pas- 
sengers.* But  although  he  may  be  justified  in  ejecting  a  pas- 
senger, yet  if  he  does  so  with  unnecessary  force  or  violence,  the 
company  will  be  liable  for  the  resulting  damages.*     Moreover, 

'  Pendleton   v.    Kinsley,  3   Cliff.  Allen  (Mass.),  304 ;  s.  c.  87  Am.  Dec. 

(U.  S.)  416.  714. 

'Passenger  E.  Co.  v.   Young,  21  *  Higgins  v.Watervliet  &c.  E.  Co., 

Ohio  St.  518;  «.   c.   8  Am.   Eep.  78;  46  N.  Y.   23;  s.  c.  7  Am.   Rep.   293; 

Hamilton  v.  Third  Ave.  R.  Co.,  13  Seymour  v.  Greenwood,  7  Hurlst.  & 

Abb.Pr.  (N.  s.)  (N.  Y.)  318;  «.  c.  44  N.  355;  McKinley  ^.  Chicago  &c.  R. 

How.  Pr.  (N.  Y.)  294;  Terre  Haute  Co.,  44  Iowa,  314;  g.  c.  24  Am.  Rep. 

&c.  R.  Co.  V.  Fitzgerald,  47  Ind.  79.  748.    Compare  Isaacs  v.  Third  Ave. 

»  West  Chester  &c.  R.  Co.  v.  Miles,  E.  Co.,  47  N.  Y.  122 ;  s.c.7  Am.  Rep. 

55  Pa.  St.  209;  g.  c.  93  Am.  Dec.  744.  418;  Jackson  v.  Second  Ave.  R.  Co., 

*  Pittsburg  &c.  E.  Co.  v.  Donahue,  47  N.  Y.  274 ;  «.  c.  7  Am.  Rep.  448. 

70  Pa.  St.  119.  Untenable  decisions  to  the  effect  that 

'  Vinton  v.  Middlesex  R.  Co.,  11  the  company  is  not  liable  for  an  ex- 
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the  manner  in  which  a  conductor  expels  a  passenger  from  the 
train,  although  the  expulsion  itself  is  lawful,  may  be  such  as 
to  furnish  aground  for  damages, — as  where  the  conductor 
compels  a  passenger  to  jump  from  the  train  while  in  motion.' 
So,  it  has  been  held  that  a  railway  company  is  liable  for  a 
malicious  and  criminal  assault  by  its  servant  upon  a  passenger, 
committed  in  carrying  out  what  the  servant  supposed  to  be  an 
order  from  the  company,  although  such  order  did  not  con- 
template its  enforcement  by  such  means.''  Again,  where  the 
conductor  of  a  railway  passenger  train  attempted  to  seize 
articles  of  property  in  the  hands  of  a  passenger  for  the  purpose 
of  enforcing  payment  of  fare,  the  corporation  was  held  liable 
in  an  action  for  an  assault  and  battery.^ 

§  6309.  Instances  under  This  Head,  —  It  is  not  intended 
greatly  to  multiply  instances  under  this  head,  because  the  subject 
relates  rather  to  the  law  of  carriers  of  passengers  than  to  the  law  of 
corporations,  —  that  is  to  say,  there  is  nothing  about  it  which  dis- 
tinctively applies  to  corporations,  when  once  the  liability  of  a  cor- 
poration to  respond  in  damages  in  such  cases  for  the  acts  of  its 
agents  or  servants,  the  same  as  an  individual  proprietor,  is  con- 
ceded. Indeed,  there  is  no  substantial  difference,  except  that  grow- 
ing out  of  peculiar  circumstances,  between  the  liability  of  an 
incorporated  railway  or  navigation  company,  for  assaults  upon 
passengers  committed  by  its  agents  and  servants,  and  the  liability 
of  an  unincorporated  proprietor  of  a  line  of  stages  for  similar 
assaults.  We  shall  therefore  dismiss  the  subject  with  a  few  fur- 
cess  of  violence  or  force,  but  for  the  '  McKinley  v.  Chicago  &c.  R.  Co., 
use  of  only  enough  force  to  carry  out  44  Iowa,  314 ;  s.  c.  24  Am.  Eep.  748. 
its  orders,  are  Sanford  v.  Eighth  Ave.  But  in  Poulton  v.  London  &c.  E.  Co., 
E.  Co.,  7  Bosw.  (N.  Y.)  122;  St.  L.  E.  2  Q.  B.  534,  the  plaintiff  was  ar- 
Louis  &c.  E.  Co.  V.  Dalby,  19  111.  353.      rested   by  the  station-agent  for  non- 

'  Holmes  v.  Wakefield,  12  Allen  payment  of  freight  charges  on  a  horse 
(Mass.),  580;  «.  c.  90  Am.  Dec.  171;  which  he  was  bringing  home  from  a 
Sanford  v.  Eighth  Ave.  E.  Co.,  23  fair,  the  company  having  agreed  to 
N.  Y.  343;  «.  c.  80  Am.  Dec.  286.  return  the  horse  free.  It  was  held 
Whether  it  is  due  care  to  attempt  to  that  the  company  was  not  liable,  the 
remove  a  drunken  passenger  while  the  agent  not  being  authorized  so  to  do. 
car  is  in  motion,  is  a  question  of  fact  '  Ramsden  v,  Boston  &c.  E.  Co., 

for  the  jury :  Murphy  v.  Union  E.  Co.,     104  Mass.  117 ;  «.  c.  6  Am.  Eep.  200. 
118  Mass.  228. 
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ther  illustrations,  and  then  add  a  considerable  citation  of  cases  to 
which  the  reader  can  refer  who  desires  to  pursue  the  subject  spe- 
cially. In  one  case,  the  plaintiff,  a  boy  about  fifteen  years  of  age, 
while  a  deck  passenger  on  a  steamboat,  was  assaulted  and  knocked 
down  by  an  ofiBcer  of  the  boat,  and  one  of  his  eyes  was  totally 
destroyed.  For  this  the  proprietors  of  the  steamboat  were  adjudged 
to  pay  the  sura  of  $4,400.^  If  the  same  person  is  employed  by  a 
street  railroad  company  to  drive  the  car  and  to  collect  fares,  and  is 
authorized  by  the  company  to  eject  passengers  who  will  not  pay  farei 
the  company  may  be  liable  to  a  person  put  oflf,  for  injuries  which 
he  sustains,  either  through  the  use  of  excessive  violence  by  the  com- 
pany's agent  in  putting  him  off,  or  through  the  negligence  of  the 
agent  in  discharging  his  duties  as  driver, — as  if  he  does  not  stop 
the  car  at  the  time.  His  negligence  as  driver  may  warrant  a 
recovery,  irrespective  of  whether  he  was  authorized  to  demand  fare." 
In  a  suit  for  damages  against  a  railroad  company,  caused  by  the 
action  of  its  conductor  in  ejecting  the  plaintiff  from  its  cars,  he 
need  not  allege  nor  prove  that  specific  authority  was  conferred  on  the 
conductor  by  the  company,  to  perform  such  acts,  where  it  appeared 
that  to  him  was  intrusted  all  the  authority  which  concerned  the 
reception  or  rejection  of  passengers,  and  that  he  was  acting  within 
the  scope  —  even  though  in  abuse  —  of  the  general  authority  de- 
volved on  him  by  his  position.  And  the  courts  will,  without  testi- 
mony, take  cognizance  of  the  duties  of  conductors,  as  pointed  out  by 
the  statute.'  A  woman  was  sitting  in  the  ladies'  parlor  of  the  de- 
fendant company's  station,  when  an  employe  of  the  company,  who 
acted  as  janitor  of  the  company,  approached  her  and  told  her  that 
she  was  a  negro,  and  that  he  was  instructed  by  the  company  to  keep 
negroes  out  of  that  parlor.  She  refused  to  leave  the  parlor,  where- 
upon he  seized  her  and  dragged  her  out,  throwing  her  with  violence 
to  the  floor  upon  her  face  (she  being  then  pregnant),  thereby  injuring 
her.     It  was  held  that  the  company  was  liable  to  her  in  damages.* 

'  Sherley  v.  Billings,  8  Bush  (Ky .),  Supreme  Court  of  South  Carolina  who 

147;  s.  c.  8  Am.  Rep.  451.  wrote  the  opinion  in  this  case  —  a 

'  Healy  ii.  City  Passenger  K.  Co.,  very  creditable  one  —  was  himself  a 

28  Ohio  St.  23.  negro.    Duty  of  passenger  who  buys 

'  Travers  v.  Kansas  Pac.  Railway,  a  ticket  to  the  wrong  station :  Chicago 

63  Mo.  421.  &c.   B.  Co.   v.  Griffin,   68    111.   499. 

*  Redding «.  South  Carolina E. Co.,  Duty  of  conductor  in  such  a  case: 

3  S.  C.  1;  s.  c.  16  Am.  Rep.  681.    It  Ibid.    Refusing  to  pay  fare  where  all 

is  worthy  of  note  that  the  judge  of  the  the  seats  are  occupied :    Pittsburgh 
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§  6310.  Ijiable  for  a  Malicious  liibel. — A  corporation  aggre- 
gate may  be  liable  in  a  civil  action  for  damages  for  publishing 
a  malicious  libel,  though  necessarily  the  act  of  publishing  is 
done  by  its  agents  or  servants.*  This  must  be  obvious  in  the 
case  of  a  corporation  organized  for  the  very  purpose  of  print- 
ing and  publishing  newspapers  or  books."  But  the  rule  is  by 
no  means  confined  to  such  cases.  Even  a  railroad  company 
may  be  liable  in  damages  for  a  malicious  libel  published  by 
its  agents,  acting  in  its  behalf  in  the  course  of  its  business 
and  of  their  employment.'  And  it  has  been  held  that  a  rail- 
way company  operating  a  line  of  telegraph,  may  be  liable  in  a 
civil  action  for  a  libel  in  transmitting  over  its  line  to  different 
stations  libelous  matter  concerning  a  person.*  In  like  man- 
ner, a  railroad  company  has  been  held  liable  in  a  civil  action 


&c.  E.  Co.  V.  Van  Houten,  48  Ind.  90. 
Liability  for  expelling  the  passenger 
where  the  agent  promised  him  "a 
stop-over"  privilege  which  the  con- 
ductor refuses  to  recognize :  Burnham 
V.  Grand  Trunk  E.  Co.,  63  Me.  298; 
s.  c.  18  Am.  Rep.  220.  Expelling  a 
passenger  who  has  got  aboard  with- 
out a  ticket  after  making  an  ineffect- 
ual attempt  to  get  one:  Perkins  v. 
Missouri  &c.  K.  Co.,  55  Mo.  201.  Re- 
tention of  conductor  by  company  evi- 
dence of  ratification  of  his  malicious 
expulsion  of  a  passenger :  Perkins  v. 
Missouri  &c.  E.  Co.,  55  Mo.  201. 
When  brakeman  expelling  passenger 
deemed  to  act  within  the  scope  of  his 
employment:  Peck  «.  New  York  &c.E. 
Co.,  9  Hun  (N.  Y.),  236 ;  s.  c.  6  Thomp. 
&  C.  (N.  Y.)  436.  Assaulting  a  foot 
passenger  who  endeavors  to  pass  over 
the  platform  of  a  street  car  when  the 
street  is  obstructed  —  company  liable : 
Shea  V.  Sixth  Ave.  E.  Co.,  62  N.  Y. 
180;  8.  c.  20  Am.  Eep.  480;  5  Daly 
(N.  Y.),  221.  Eefusing  to  carry  a 
colored  woman  because  of  her  color  — 
nominal  damages  only:  Pleasants  v. 
North  Beach  &c.  E.  Co.,  34  Cal.  586. 
4942 


•  Philadelphia  &c.  E.  Co.  v.  Quig- 
ley,  21  How.  (U.  S.)  202;  Howe 
Machine  Co.  v.  Sender,  58  Ga.  64; 
Maynard  v.  Fireman's  Fund  Ins.  Co., 
34  Cal.  48;  s.  c.  91  Am.  Dec.  672;  s.  c. 
on  rehearing,  47  Cal.  207;  Johnson  v. 
St.  Louis  Dispatch  Co.,  2  Mo.  App. 
565;  s.  c.  affirmed,  65  Mo.  539;  s.  c. 
27  Am.  Eep.  293 ;  Vinas  v.  Merchants' 
&c.  Ins.  Co.,  27  La.  An.  367;  Whit- 
field V.  Southeastern  E.  Co.,  EL,  Bl. 
&  El.  115;  8.  c.  27  L.  J.  (Q.  B.)  229; 
4  Jur.  (N.  s.)  688;  Lawless  i;.  Anglo- 
Egyptian  Co.,  L.  E.  4  Q.  B.  462. 

»  Johnson  v.  St.  Louis  Dispatch 
Co.,  2  Mo.  App.  565;  s.  c.  affirmed, 
65  Mo.  539,  542;  8.  c.  27  Am.  Eep. 
293 ;  overruling  Childs  v.  Bank  of  Mis- 
souri, 17  Mo.  213;  Evening  Journa. 
Asso.  V.  McDermott,  44  N.  J.  L.  430 ; 
s.  c.  43  Am.  Eep.  392 ;  McDermott  v. 
Evening  Journal  Asso.,  43  N.  J.  L. 
488;  s.  c.  39  Am.  Eep.  606. 

'  Philadelphia  &c.  E.  Co.  v.  Quig- 
ley,  21  How.  (U.  S.)  202. 

*  Whitfield  V.  Southeastern  E. 
Co.,  El.,  Bl.  &  Ell.  115;  a.  c.  96  Eng. 
Com.  L.  113. 
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for  the  act  of  its  directors  in  publishing,  in  the  course  of  its 
business,  a  libel  injuriously  reflecting  on  a  stranger  to  the 
company.^  On  the  other  hand,  it  seems  that  a  lihel  may  be 
committed  against  a  corporation,  —  as  where  a  corporation  is 
engaged  in  a  business  which  depends  upon  credit,  and  a 
defamatory  publication  is  made  which  injures  its  credit.^ 

§  6311.  Not  so  Liable  where  Agent  not  Acting  in  Course 

of  Duty. —  It  may  be  difficult,  in  many  cases,  to  draw  the 
line  between  the  case  where  the  agent  of  the  corporation,  who 
publishes  the  libel,  is  acting  out  of  his  own  malice,  and  the 
case  where  he  is  acting  in  order  to  further  his  duty  toward 
the  corporation.  Where  he  is  acting  in  the  latter  character, 
the  corporation  will  be  liable;  and  where  he  is  acting  in  the 
former,  it  will  not.  Taking  this  distinction,  it  was  held  that 
where  the  son  of  the  agent  of  an  express  company,  who  was 
acting  in  the  performance  of  the  duties  which  the  company 
intrusted  to  the  father,  wrote  to  the  consignor  of  goods  a  letter 
referring  to  the  consignee,  who  had  made  a  complaint  to  the 
express  company  that  the  goods  were  damaged,  and  signing 
himself  as  "acling  agent,"  in  which  letter  he  referred  to  the 
consignee  as  a  "fellow";  said  that  when  the  latter  wrote  his 
letter  of  complaint  he  had  no  idea  that  "it  would  be  referred 
here  for  explanation,"  or  he  would  have  been  far  from  doing 
so;  "  that  he  is  engaged  in  a  small  business  here,  in  principle 
is  a  small  man,  will  do  anything  dirty,  and  is  endeavoring  to 

beat  you  out  of  tea His  idea  was  to  beat  you  out  of 

another  can,  or  simply  to  get  something  for  nothing.  As  I 
said  before,  he  is  a  dirty,  low-lived  whelp,  and  seeks  to  put 
me  on  an  equality  with  him,  as,  if  he  had  a  chance,  he  would 
do  anything  that  was  dirty.     I  send  you  a  three-cent  stamp, 

1  Philadelphia  &c.  E.  Co.  v.  Quig-  under  the  New  York  Code  of  Civil 

ley,  21  How.  (U.  S.)  202.  Procedure:  Ibid.    That  a  corporation 

^  Knickerbocker  Life  Ins.  Co.  v.  may  maintain  an  action  for  slander, 

Ecclesine,6Abb.  Pr.  (N.  s.)  (N.  Y.)9;  see  Temperance  Mut.  Ben.  Asso.  v. 

«.c.34N.Y.  Super.76.    Thatacorpo-  Schweinhard,  3  Pa.  County  Ct.  353. 

ration  may  have  an  order /or  «?ie  orresi  For  a  discussion  of   the  liability  of 

of  the  defendant,  on  the  ground  that  corporations  for  libel,  see  29  Cent. 

the  wrong  is  an  injury  to ' '  character,' '  L.  J.  72. 
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and  want  you  to  send  this  letter  to  him  and  advise  me  on 
card."  The  consignor  sent  the  letter  to  the  consignee,  and 
the  latter  sued  the  express  company  for  libel,  and  had  a  ver- 
dict and  judgment.  It  was  held,  reversing  this  judgment, 
that,  assuming  that  the  writer  of  the  letter  was  the  agent  of 
the  defendant  when  it  was  written,  no  facts  were  shown  from 
which  the  jury  could  infer  express  or  implied  authority  on 
his  part  to  act  for  the  company  in  the  business,  or  to  write 
any  communications  for  the  company,  and  therefore  that  the 
company  was  not  liable.^ 

§  6312.  Liable    for   Malicious     Prosecution.  —  It  is    now 

settled  that  a  corporation  may  be  liable  for  the  malicious 
prosecution  of  a  criminal  action,  instituted  by  its  agents  in 
the  carrying  out  of  its  policy,  or  in  the  furtherance  of  its 
business.^     It  is  seen,  by  the  comparison  of  cases  made  in  the 


'  Southern  Express  Co.  v.  Fitzner, 
59  Miss.  581 ;  «.  c.  42  Am.  Eep.  379. 

'  Hussey  v.  Norfolk  &c.  R.  Co.,  98 
N.  C.  34 ;  s.  c.  2  Am.  St.  Eep.  312 ;  3 
S.  E.  Rep.  923;  3  Rail.  &  Corp.  L. 
J.  3;  Williams  v.  Planters'  Ins.  Co., 
57  Miss.  759;  «.  c.  34  Am.  Rep.  494; 
Wheless  v.  Second  Nat.  Bank,  1  Baxt. 
(Tenn.)  469;  s.  c.  25  Am.  Rep.  783; 
Vance  v.  Erie  R.  Co.,  32  N.  J.  L.  334 ; 
«.  c.  90  Am.  Dee.  665 ;  Fenton  v.  Wilson 
Sewing  Machine  Co.,  9  Phila.  (Pa.) 
189 ;  Copley  v.  Grover  &  Baker  Sewing 
Machine  Co.,  2  Woods  (U.  S.),  494; 
Woodward  v.  St.  Louis  &c.  R.  Co.,  85 
Mo.  142;  Boogher  v.  Life  Assc,  75 
Mo.  319 ;  s.  c.  42  Am.  Rep.  413 ;  over- 
ruling Gillett  V.  Missouri  Valley  R. 
Co.,  55  Mo.  315;  Jordan  v.  Alabama 
&c.  R.  Co.,  74  Ala.  85;  s.  c.  49  Am. 
Rep.  800 ;  overruling  Owsley  v.  Mont- 
gomery &c.  R.  Co.,  87  Ala.  560; 
Garter  v.  Howe  Machine  Co.,  61  Md. 
290;  8.  c.  34  Am.  Rep.  311;  Iron 
Mountain  Bank  v.  Mercantile  Bank, 
4  Mo.  App.  505;  American  Express 
Co.  V.  Patterson,  73  Ind.  430;  Penn- 
sylvania Co.  V.  Weddle,  100  Ind.  18 ; 
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Morton  v.  Metropolitan  Life  Ins. 
Co.,  34  Hun  (N.  Y.},  366;  Ricord  v. 
Central  Pac.  R.  Co.,  15  Nev.  167; 
Wheeler  &c.  Co.  v.  Boyce,  36  Kan. 
350;  s.  c.  59  Am.  Rep.  571;  Good- 
speed  V.  East  Haddam  Bank,  22  Conn. 
530;  8.  c.  58  Am.  Dec.  439;  Reed  v. 
Home  Sav.  Bank,  130  Mass.  443 ;  s.  c. 
39  Am.  Dec.  468;  Walker  v.  South- 
eastern R.  Co.,  L.  R.  5  C.  P.  640; 
Edwards  v.  Midland  R.  Co.,  6  Q.  B. 
Div.  287;  s.  c.  43  L.  T.  (n.  s.)  494. 
The  Supreme  Court  of  Alabama  de- 
nied the  doctrine  of  the  text  in  Ows- 
ley w.  Montgomery  &c.  R.  Co.,  37  Ala. 
560;  but  this  decision  is  founded 
upon  the  overruled  case  of  Childs  v. 
Bank,  17  Mo.  213,  the  discredited 
case  of  Stevens  v.  Midland  County  R. 
Co.,  10  Ex.  352,  and  the  case  of  Mc- 
Lellan  v.  Cumberland  Bank,  24  Me. 
566.  The  case  of  Gillett  v.  Missouri 
Valley  R.  Co.,  55  Mo.  315;  s.  c.  17 
Am.  Rep.  653, — limited  Childs  v.  Bank 
of  Missouri,  17  Mo.  213,  which  had 
denied  the  liability  of  a  corporation 
for  an  assault  and  battery,  malicious 
prosecution,  or  slander,  and  conceded 


LIABILITY  FOR  MALICIOUS  INJURIES.     [5  Thomp.  Corp.  §  6312. 

preceding  note,  that  there  has  been,  even  within  a  recent 
period,  some  diversity  of  opinion,  as  to  whether  a  corpora- 
tion will  be  liable  for  a  malicious  prosecution  set  on  foot  by 
its  officers.'  The  question,  however,  is  not  at  all  difficult  of 
solution.  It  rests  upon  precisely  the  same  principles  which 
govern  the  liability  of  corporations  for  torts  in  other  cases. 
The  liability  of  the  corporation  does  not  depend  wholly  upon 
the  state  of  mind  of  the  officer  or  agent  who  did  the  act.  The 
act  may  be  malicious  in  a  legal  sense  and  in  fact,  and  yet  the 
corporation  may  be  liable.^  The  test  is  whether  the  agent 
acted  within  the  general  scope  of  his  powers,  about  the  cor- 
porate business,  or  in  furtherance  of  its  real  or  supposed -in- 
terests. Thus,  it  is  clear  that  a  corporation,  owning  property, 
has  the  same  power  to  sue  for  injuries  thereto  which  a  nat- 
ural person  has;  and  where  a  felonious  act  is  committed 
against  its  rights  of  property,  it  may  be  assumed  that  its  civil 
remedy  will  not  be  available  to  it  until  it  has  prosecuted  the 


its  liability  in  sucli  cases  where  the 
act  comes  within  the  purview  of  its 
charter  powers,  and  is  within  the 
scope  of  the  agent's  authority,  or  is 
ratified.  But  the  alleged  malicious 
prosecution  in  that  case  being  a  crim- 
inal prosecution  for  embezzlement,  it 
was  held  that  it  was  not  within  the 
scope  of  the  corporation's  general  or 
special  powers,  and  therefore  that  the 
action  would  not  lie.  This  last  case, 
in  so  far  as  it  imposes  such  limita- 
tions on  the  right  of  action,  is  now 
expressly  overruled  and  exploded  in 
Missouri.  Boogher  v.  Life  Asso.,  75 
Mo.  319 ;  a.  c.  42  Am.  Eep.  413 ;  re- 
versing s.  e.  7  Mo.  App.  591 ;  Wood- 
ward V.  St.  Louis  &c.  B.  Co.,  85  Mo. 
142.  The  case  of  Carter  v.  Howe  Ma- 
chine Co.,  51  Md.  290,  resembled  in 
its  circumstances  the  Missouri  case  of 
Gillett  V.  Missouri  Valley  K.  Co., 
swpra,  and  it  was  held  that,  although 
a  corporation  is  liable  to  an  action  for 
malicious  prosecution,  yet  in  such  a 
case  the  agent  must  be  shown  to  have 


express  authority  for  his  act,  or  it 
must  have  been  ratified, — a  limita- 
tion not  upheld  by  the  current  of 
authority.  A  manufacturing  corpora- 
tion was  held  not  liable,  in  an  action 
for  damages  for  false  imprisonment, 
brought  by  one  who  had  been  arrested 
in  proceedings  conducted  by  a  detect- 
ive at  the  instance  of  a  superintend- 
ent of  the  mills  of  the  corporation,  no 
special  authority  having  been  given  by 
the  corporation  to  the  superintend- 
ent. Pinkerton {;.  Gilbert,  22  111.  App. 
568.  Such  a  corporation  was  held  not 
liable  for  damages  for  a  criminal  prose- 
cution for  forgery,  where  it  appeared 
that  the  prosecution  was  instituted  by 
the  agent  of  his  own  motion,  and  un- 
der circumstances  likely  to  cause  him 
to  profit  by  it.  Springfield  Engine 
&  Threshing  Co.  v.  Green,  25  III. 
App.  106.  There  is  a  note  on  this 
subject  in  11  Va.  L.  J.  5,  reprinted 
from  the  Law  Times  (London^, 
i  Ante,  §  6295. 
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felon  criminally.  And  even  where  such  an  act  reaches  only  the 
grade  of  a  misdemeanor,  it  may  be  assumed  that  it  is  under 
the  same  duty  of  prosecuting  an  offender,  which, rests  upon 
natural  persons  against  whose  rights  of  property  the  like  mis- 
demeanors are  committed.  But,  as  the  corporation  can  act 
only  through  agents,  if  it  institutes  and  prosecutes  a  criminal 
action  in  such  a  case,  this  can  only  be  done  by  some  agent 
acting  for  it.  Therefore,  agents  of  a  corporation,  who  are  in- 
trusted with  the  general  management  of  its  business,  clearly 
have  an  implied  power  to  institute  and  prosecute,  not 
only  civil  suits  for  the  redress  of  injuries  to  its  property,  but 
also  the  appropriate  criminal  actions  in  cases  where  such  in- 
juries are  of  a  criminal  nature.  Now,  of  course,  the  corpora- 
tion cannot  assume  the  attitude  of  a  plaintiff  in  a  civil  action, 
nor,  through  its  managing  ofiBcers,  of  the  prosecutor  in  a  crim- 
inal action,  in  either  case  employing  its  funds  to  further  the 
prosecution,  without  becoming  subject  to  the  liabilities  which 
attach  to  a  natural  person  when  assuming  the  same  attitude; 
and  hence,  if  its  agents,  in  exercising  this  power,  abuse  it,  or 
pervert  it  to  malicious  purposes,  the  corporation  is  clearly 
answerable  for  the  resulting  damages.'  Upon  the  foregoing 
grounds,  liability  to  pay  damages  for  the  malicious  prosecu- 
tion of  civil  or  criminal  actions  has  been  ascribed  to  corpora- 
tions aggregate,  without  regard  to  the  object  which  such 
corporations  were  organized  to  promote,  —  such,  for  instance, 
as  a  banking  company^  a  sewing-machine  company,^  an  express 
company,^  and  a  railroad  company? 

%  6313.  liiable  for  False  Imprisonment.  —  On  like  grounds, 
a  corporation  may  be  liable  in  damages  for  that  species  of 

'  See  the  reasoning  of  Vories,  J.,  »  Copley  v.  Grover  &c.  Sewing  Ma- 
in Gillett  V.  MissouriValleyR.Co.,  55  chine  Co.,  2  Woods  (U.  S.J,  494. 
Mo.  315,  316;  s.  c.  17  Am.  Rep.  653;  *  American  Express  Co. ».  Patter- 
Goodspeed  v.  East  Haddam  Bank,  22  son,  73  Ind.  430. 
Conn.  330.                                                        '  Eicord  v.  Central  Pac.  R.  Co.,  15 

»  Goodspeed    v.     East    Haddam  Nev.  167;  Krulevitz  v.  Eastern  E. 

Bank,  22  Conn.  530;  s.  c.  58  Am.  Co.,  140  Mass.  573. 
Dec.  439 ;  Reed  v.  Home  Sav.  Bank, 
130  Mass.  443;  >.  c.  39  Am.  Rep.  468. 
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wrong  which  is  commonly  called  false  imprisonment,^  and 
•which  is  generally  but  another  name  for  the  imprisonment 
which  results  from  the  malicious  prosecution  of  a  criminal 
action.  It  is  not  necessary,  however,  that  a  false  imprison- 
ment should  be  involved  in  a  criminal  prosecution;  for  a  per- 
son may  be  arrested  and  imprisoned  upon  a  pretended  charge, 
or  without  any  charge,  as  in  a  case  of  kidnapping,  where  no 
criminal  prosecution  is  commenced,  threatened,  or  intended. 
Where  a  railroad  company  had  a  regulation  that  passengers, 
on  leaving  its  trains,  must  exhibit  their  tickets  to  the  gateman 
at  the  company's  station,  and  a  passenger  tried  to  pass  out 
without  exhibiting  his  ticket,  alleging  that  he  had  lost  it,  and 
the  gateman  thereupon  detained  him,  and  caused  him  to  be 
arrested  and  confined  in  the  police  station  over  night  on  the 
charge  of  disorderly  conduct,  and  he  was  discharged  by  the 
police  justice  the  next  morning, — it  was  held  that  he  could 
maintain  an  action  against  the  company  for  false  imprison- 
ment. The  power  which  the  company  sought  to  exercise  was 
not  like  the  power  to  expel  a  passenger  from  its  cars  for  non- 
payment of  fare;  but  it  was  the  power  to  imprison  for  debt.^ 

§  6314.  Liable  for  Malicious  Prosecution,  of  Civil  Actions. 

As  every  corporation  has  the  capacity  for  maintaining  civil 
actions  to  redress  injuries  to  its  rights  of  property,  if  such  an 
action  is  commenced  and  unsuccessfully  prosecuted  by  a  corpo- 
ration, under  circumstances  where  the  law  allows  an  action 
for  damages  for  the  malicious,  and  vexatious  prosecution  of  a 
civil  action,  —  and  those  circumstances  are  limited,  —  such 
an  action  may  be  maintained  against  the  corporation.  There- 
fore, where  the  plaintifif  brought  such  an  action  against  an 
incorporated    bank,  alleging    that   the   defendants,  without 

'  Lynch r.  Metropolitan  &c.  E.  Co.,  L.  J.  Ex.  89;  Goff  v.  Great  Northern 

24  Hun  (N.  Y.},  506;  Moore  v.  Met-  E.  Co.,  3  El.  &  El.  672;  «.  c.  30  L.  J. 

ropolitanE.Go.,L.E.8Q.B.  36;  Bay-  Q.  B.  148;  7  Jur.  (n.  s.)  286;  3  L.  T. 

ley  V.  Manchester  &c.  E.  Co.,  L.  E.  8  (n.  s.)  850;  Eastern  Counties  R.  Co. 

C.  P.  148 ;  Moore  v.  Fitchburg  E.  Co.,  v.  Broom,  6  "Welsh.,  H.  &  G.  314 ;  s.  c. 

4  Gray  (Mass.),  465;  «.  c.  64  Am.  Dec.  20  L.  J.  Ex.  196;  15  Jur.  297. 
83;  Chilton  v.  London  &c.  E.  Co.,  16  "  Lynch «.  Metropolitan &c,  E.  Co., 

s.  &  W.  212;  8.  c.  11  Jur.  149;  16  24  Hun  (N.  Y.),  506. 
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probable  cause,  and  with  a  malicious  intent,  unjustly  to  vex, 
harass,  embarrass,  and  trouble  the  plaintiff,  commenced  by 
writ  of  attachment,  and  prosecuted  against  him  a  certain  vex- 
atious suit,  and  gave  evidence  tending  to  sustain  his  allega- 
tions,— it  was  held  that  he  had  aright  to  go  to  the  jury/ 
Upon  the  same  principle,  a  corporation  may  be  liable  to  a 
separate  action  for  damages,  not  brought  upon  the  injunction 
bond,  for  wrongfully  suing  out  an  injunction.  "The  common- 
law  action  for  damages  arising  from  the  injunction  is  essen- 
tially an  action  for  malicious  prosecution.  The  failure  in  the 
suit  determines  the  wrongfulness  of  the  claim,  but  it  does  not 
therefore  give  a  common-law  action  for  damages  to  defendant. 
The  wrong  was  not  the  falsehood  or  injustice  of  the  claim, 
but  that  it  was  without  probable  cause.  It  is,  therefore,  not 
enough  to  allege  that  the  action  was  wrongfully  brought."  ^ 

§  6315.  Liialjle  for  Damages  Caused  by  a   Conspiracy.  — 

Upon  like  grounds,  an  action  may  be  maintained  against  a 
corporation  to  recover  damages  caused  by  a  conspiracy  to 
which  the  corporation  was  a  party .^ 

§  6316.  Liable  for  Vexatiously  and  Maliciously  Interfering- 
with  the  Business  of  Another.  —  On  like  grounds,  it  has  been 
held  that  one  corporation  may  be  civilly  liable  in  damages 
for  vexatiously  and  maliciously  interfering  with  the  business 
of  another,  —  as  where  a  company  established  for  conveying 
passengers  by  an  omnibus  in  the  streets  of  London,  by  its. 
servant,  wrongfully,  vexatiously,  and  maliciously  did  certain 
acts  with  the  view  to  obstruct  and  annoy  the  plaintiff  in  the 
conduct  of  a  similar  trade,  and  which  acts  had  the  effect  in- 
tended.* 

'  Goodspeed      v.    East     Haddam  Keber  v.  Mercantile  Co.,  4  Mo.  App, 

Bank,  22  Conn.  530;   s.  c.    58  Am.  195. 

Dec.  439.    To  the  same  effect  is  West-  '  Buffalo    Lubricating    Oil  Co.   v, 

ern  News  Co.  «.  Wilmarth,  33  Kan.  Standard  Oil  Co.,  106  N.  Y.  669,  mem., - 

510.  s.  c.  12  N.  E.  Rep.  825 ;  affirming  «.  c. 

'  Iron  Mountain  Co.  v.  Mercantile  38  Hun  (N.  Y.),  634. 
Co.,   4    Mo.    App.    505.     Aa    to   the  *  Green  v.  London  Omnibus  Co.,  7 

grojndsof  such  an  action,  see,  lurther,  C.  B,  (n.  s.)  290. 
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CHAPTEK    CXXXIX. 

LIABILITY  FOE  FRAUDS. 


Section 

6321.  Corporations    liable    for    the 

frauds  of  their  agents. 

6322.  Provided  the  agents  acted  with- 

in the  general  scope  of  their 
authority. 

6323.  Liable  for  the  fraud  where  it 

adopts  the  contract. 

6324.  Limitation  of  this  principle. 

6325.  Negligent  ignorance  of  directors 

does  not  relieve  corporation. 

6326.  View  that  a  corporation  is  not 

liable  for  damages  for  deceit, 

6327.  Unsoundness    of    this    conclu- 

sion. 

6328.  Liable  for  fraud  and  deceit  of 

its  agent  in  selling  its  goods 
or  lands. 

6329.  Whether  liable  for  deceit  of  offl- 


Section 

cars  or  agents  when  acting 
ultra  vires. 

6330.  "One  person,  officer  in  two  cor- 

porations, committing  fraud 
in  one  for  the  benefit  of  the 
other. 

6331.  Liability  of  an  incorporated  car- 

rier for  fraudulent  bills  of 
lading. 

6332.  Contrary  view  that  the  carrier 

is  not  liable  where  the  goods 
are  not  received. 

6333.  The  injustice  and  bad  policy  of 

these  decisions. 

6334.  Cases  to  which  this  principle 

does  not  extend. 

6335.  Eemedies  against  corporations 

committing  frauds. 


§  6321.  Corporations  Liiable  for  the  Frauds  of  their  Ag'ents. 

It  was  formerly  supposed  by  some  judges  that  corporations 
were  not  bound  by  the  fraud  of  their  agents.  This  supposi- 
tion rested  upon  the  notion  that  the  agent  of  a  corporation 
could  not  be  deemed  its  agent  for  the  purpose  of  committing 
a  fraud,  since  no  such  power  had  been  delegated  to  him.  If, 
therefore,  he  committed  a  fraud,  it  was  deemed  his  own  fraud, 
and  not  the  fraud  of  his  principal.*     As  corporations  can  only 


'  Ex  parte  Sheffield,  1  John.  (Eng. 
Oh.)  451;  8.  c.  28  L.  J.  (Ch.)  325; 
Duranty's  Case,  26  Beav.  268,  274; 
Lord  Chelmsford,  L.  C,  in  Gibson's 
Case,  2  De  Gex.  &  J.  275,  283.  On  this 
ground  shareholders  were  held  to 
their    contracts    in    Holt's    Case,    22 


Beav.  48,  In  Felgate's  Case,  2  De 
Gex,  J.  &  S.  456,  it  was  ruled  that  if 
a  person  has  been  deceived  into  tak- 
ing shares  in  a  company,  he  has  no 
remedy  against  the  company  on  that 
ground;  his  remedy  is  against  the 
person  who  deceived  him.  Compare 
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act  through  the  agency  of  individuals,  this  doctrine  was 
equivalent  to  a  declaration  that  while  a  corporation  may  be 
clothed  with  power  to  conduct  every  species  of  business, — 
banking,  trading,  mining,  and  manufacturing,  —  it  cannot 
commit  fraud  or  be  made  liable  for  fraud.  Such  a  conclusion 
never  had  any  foundation  in  juridical  sense,  and  is  now  thor- 
oughly exploded.  Although  there  remain  some  doubts  as  to 
the  rule  which  obtains  in  the  English  courts  of  chancery,^ 
yet  it  is  the  settled  rule  in  England  in  cases  at  law,^  and  in 
America,  both  at  law  and  in  equity,  that  a  corporation  is 
responsible  for  the  frauds  of  its  agent  when  acting  within  the 
powers  of  the  corporation,  and  within  the  scope  of  his  agency, 
precisely  as  a  natural  person  is.' 


Barry  v.  Croskey,  2  Johns.  &  Hem.  1. 
In  Dodgson's  Case,  3  De  Gex  &  Sm. 
85,  Vice-Chancellor  Knight  Bruce 
held  that  "  directors  cannot  be  the 
agents  of  the  body  of  the  shareholders 
to  commit  a  fraud,  and  that  the  di- 
rectors were  only  liable  for  their  con- 
duct." This  opinion  was  adopted  by 
Vice-Chancellor  Parker,  in  Bernard's 
Case,  5  De  Gex  &  Sm.  289,  where  he 
said :  "Dodgson's  Case  shows  that  the 
directors  cannot  be  the  agents  of  the 
company  to  commit  a  fraud;  and  there- 
fore, if  Mr.  Bernard  had  been  induced 
to  take  shares  by  misrepresentations 
of  the  directors,  there  was  no  reason 
why  he  would  not  be  a  contributory." 
But  in  Brockwell's  Case,  4  Drew.  205, 
where  the  directors  of  the  Eoyal  Brit- 
ish Bank,  in  their  published  reports, 
misrepresented  the  state  of  the  com- 
pany, and  Brockwell,  relying  upon 
the  truth  of  these  reports,  purchased 
some  new  shares,  which  were  issued 
by  the  company,  upon  which  it  was 
sought  to  make  him  a  contributory, 
Vice-Chancellor  Kindersley  held, 
principally  upon  the  authority  of  the 
National  Exch.  Co.  v.  Drew,  decided 
in  the  House  of  Lords,  2  Macq.  103, 
that  reports  made  by  directors  of  the 
company,  if  they  get  into  circulation, 
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must  be  considered  as  reports  of  the 
company;  and  Brockwell  was  re- 
moved from  the  list  of  contributories. 
Brockwell's  Case  was  overruled  by 
Lord  Chancellor  Campbell  and  the 
Lords  Justices,  in  Mixer's  Case,  4 
De  Gex  &  J.  575,  which  was  also  a 
case  connected  with  the  Eoyal  Brit- 
ish Bank.  Lord  Campbell,  in  his 
judgment,  said:  "  Clearly  there  was 
a  fraud,  a  gross  fraud,  on  the  part  of 
the  directors,  and  I  have  no  doubt 
that  Mixer  was  induced  by  fraud  to 
take  his  shares.  I  think,  however, 
that  it  was  a  fraud  on  the  part  of  the 
directors,  which  cannot  be  attributed 
to  the  company";  and  Mixer  was 
continued  on  the  list  of  contribu- 
tories. But  this  case  was  in  its  turn 
overruled  by  the  House  of  Lords. 
Compare  ante,  5  1361,  et  seq. 

'  See  the  cases  cited  in  the  preced- 
ing note ;  also  Green's  Brice'a  Ultra 
Vires  (2d  ed),  p.  335,  et  seg. 

'  Barwick  v.  English  Joint-stock 
Bank,  L.  R.  2  Ex.  259;  Kennedy  v. 
Panama  Co.,  L.  E.  2  Q.  B.  580,  589; 
Swift  V.  Winterbottom,  L.  R.  8  Q.  B. 
244. 

'  Western  Bank  of  Scotland  v. 
Addie,  L.  R.  1  H.  L.  (Sc.)  145;  Lord 
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§  6322.  Provided  the  Agents  Acted  within  the  General 
Scope  of  their  Authority.  —  The  distinction  under  this  head 
is,  whether  the  fraud  was  committed  while  the  agent  was  act- 
ing within  the  scope  of  his  agency,  or  whether  he  stepped 
aside  from  his  agency  and  committed  the  fraud  to  accomplish 
some  purpose  of  his  own;  though  if  he  acted  within  the  scope 
of  his  agency,  and  professed  to  act  for  his  principal,  and  the 
defrauded  person  supposed  that  he  was  so  acting,  his  prin- 
cipal will,  according  to  the  best  opinion,  be  answerable, 
although  the  agent  intended  merely  to  accomplish  some  pur- 
pose of  his  own.'  A  special  authority  to  commit  the  fraudu- 
lent act  is  not  necessary  to  make  the  corporation  answerable 
for  it.  It  is  enough  that  the  agent  had  authority  to  transact 
the  business  for  the  corporation,  in  the  course  of  which  he 
committed  the  fraud.  The  decisions  establish  that  a  corpo- 
ration is  liable  for  the  consequences  of  the  wrongful  acts  and 
omissions  of  its  agent  while  engaged  in  the  business  of  his 
agency,  to  the  same  extent  and  under  the  same  circumstances 
as  natural  persons.  They  equally  illustrate  the  familiar  prin- 
ciple that,  though  a  principal  is  not  liable  criminaliter  for  the 
conduct  of  his  agent,  yet  he  is  responsible  civiliter  for  all 
acts  done  by  the  latter  in  the  course  of  his  employment,  and 
bound  by  his  frauds  when  so  committed,  whether  the  princi- 
pal concur  in  them  or  not.  For  acts  wholly  foreign  to  the  busi- 
ness in  which   the  agent  is  engaged,  the   principal   is  not 

Chelmsford    in  Oakes  v.  Turquand,  E.  8  Q,  B.  244;  Griswold  v.  Haven, 

L.   R.   2  H.   L.   325,    344;   JSTational  25  N.  Y.  595;  s.  c.  82  Am.  Dec.  380; 

Exch.  Co.  V.  Drew,  2  Macq.  103;  s.  c.  Hunter  v.  Hudson  Biv.  Iron  Co.,  20 

1   Pat.    (Sc.)   App.    482;    Mackay  v.  Barb.    (N.  Y.)   493,   507;    Peebles  v. 

Commercial  Bank,  L.  E.  5  P.  0.  394;  Patapsco  Guano  Co.,   77  N.   C.   233; 

Ranger  v.  Great  Western  R.   Co.,  5  s.  c.  24  Am.  Rep.  447;  McClellan  v. 

H.  L.  Oas.  72;  New  Brunswick  Co.  v.  Scott,  24  Wis.  81;  Derrick  v.  Lamar 

Oonybeare,  9  H.  L.  Cas.  711;  Brock-  Ins.  Co.,  74    111.    404;  Henderson  v. 

well's  Case,  4  Drew.  205 ;  Ayre's  Case,  Railroad  Co.,  17  Tex.  560 ;  s.  c.  67  Am. 

23  Beav.  513;  Blake's  Case,  34  Beav.  Dec.  675;  Butler  v.  Watkins,  13  Wall. 

639;  Ex  parte  Ginger,  5  Ir.  Ch.  (n.  s.)  (U.  S.)  456;  Scofield  &c.  Co,  v.  State, 

174;    Kennedy  v.  Panama  &c.   Co.,  54  Ga.  635. 

L.  R.  2  Q.  B.  580,  589.;  Barwick  v.  '  Ante,  ^§  4816,   4819,  4824,  4826, 

English   Joint-stock   Bank,   L.  R.  2  4827,  4841.     Compare  post,  §  6331,  et 

Ex,  259;  Swift  v.  Winterbottom,  L,  seg. 
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bouud.  But  it  has  been  well  said  that  an  act  cannot  be 
extrinsic  to  his  employment,  which  is  adopted  as  the  means 
of  accomplishing  the  object  of  his  agency.' 

§  6323.  Liable  lor  the  Fraud  where  It  Adopts  the  Con- 
tract.—  This  rule  rests  upon  another,  which  at  once  stands 
forth  as  an  obvious  rule  of  right,  and  at  the  same  time  indi- 
cates the  limit  of  the  liability  of  a  corporation  for  fraud:  A 
corporation  cannot,  any  more  than  a  natural  person  can, 
retain  an  advantage  which  has  come  to  it  through  fraud,  with- 
out thereby  making  itself  answerable  for  the  fraud.''  This 
being  so,  it  is  no  answer  to  an  application  to  be  relieved  from 
such  a  contract  for  the  corporation  to  say:  "It  is  true  you 
were  entrapped  into  the  contract  by  fraud;  fraudulent  mis- 
representations and  concealments  were  the  proximate  causes 
which  induced  the  agreement  on  your  part.  But,  as  this  fraud 
was  committed  by  one  not  our  agent,  we  claim  the  advantages 
accruing  from  it."  This  upon  its  face  is  absurd.  By  adopt- 
ing the  contract,  the  corporation  adopts  the  means  by  which 
it  was  procured.  The  person  who  procured  it  becomes  their 
agent,  and  the  acts  by  which  he  procured  it  become  their  acts 
by  ratification.  "  Contracts  made  for  the  benefit  of  another, 
but  without  his  privity  or  direction,  may  be  rejected  or 
affirmed  at  his  election.  But,  by  making  the  election  to 
affirm  it,  he  adopts  the  agency  altogether,  as  well  that  which 
is  detrimental  as  that  which  is  for  his  benefit.  And  in  seek- 
ing to  enforce  contracts  entered  into  by  agents,  the  principal 
is  subject  to  have  them  impeached  by  any  conduct  of  his 

'  Fishkill  Sav.   Inst.  v.   National  Ala.  92;  Henderson  ti.  Bailroad  Co., 

Bank  of  Fishkill,  80  N.  Y.  162;  s.  c.  17  Tex.  560;  s.  c.  67  Am.  Dec.  675. 

36  Am.  Eep.  595,  reasoning  of  Dan-  See,  on  the  general  principle,  Atwood 

forth,  J.    See  also  New  York  &c.  E.  v.  "Wright,   29  Ala.  346;   Bowers  v. 

Co.  V.  Schuyler,  34  N.  Y.  30;  Holden  Johnson,  10  Smedes  &  M.  (Miss.)  169; 

V.  New  York  &c.  Bank,  72  N.  Y.  286.  Meadows  v.  Smith,  7  Ired.  Eq.  (N.  0.) 

'  Western    Bank   of    Scotland  v.  7;  Harris  v.  Delamar,   3  Ired.   Eq. 

Addie,  L.R.I  H.  L.  (Sc.)  145,  158.  (N.  0.)  219;  Bridgman  v.  Green,  2 

Lord  Chelmsford,   in  Oakes  v.  Tur-  Ves.  Sr.  627;  Huguenin  v.  Baseley, 

quand,  L.  B.  2  H.  L.  325,  344;  Rives  14  Ves.  273;  s.  c.  2  AVhite  &  Tudor 

V.  Montgomery  Plank  Road  Co.,  30  Lead.  Cas.  Eq.  556. 
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agent  which  would  have  had  that  effect  if  proceeding  from 
himself.  Every  species  of  fraud,  misrepresentation,  or  con- 
cealment, therefore,  in  the  agent,  afifects  the  principal's  right 
to  recover."  ^ 

§  6324.  liimitation  of  This  Principle.  —  It  is  submitted, 
however,  that  this  principle,  properly  understood,  is  not  that 
a  person  or  corporation  cannot  retain  an  advantage  secured 
by  the  fraud  0/  another;  but  that  a  person  or  corporation  can- 
not retain  an  advantage  secured  by  the  fraud  of  its  agent,  that 
is,  by  the  fraud  of  one  who  has  acted  for  it,  with  whom  it  is 
in  privity,  or  whose  unauthorized  acts,  done  for  its  benefit,  it 
has  adopted.  There  must  be  a  relation  of  agency,  arising 
either  out  of  antecedent  authorization  or  subsequent  adoption, 
or  at  least  a  privity,  between  the  wrong-doer  and  the  person 
or  corporation  receiving  the  benefit.  Such  a  privity  may 
arise  by  relation,  by  an  adoption  by  the  corporation  of  the 
act  of  the  person  who  has  thus  acted  for  it,  provided  the  cor- 
poration have  knowledge  of  the  means  by  which  he  secured 
the  contract,  where  the  person  so  acting  for  it  was,  when  he 
so  acted,  a  stranger  to  it.  But  if  the  person  so  acting  was, 
when  he  so  acted,  the  agent  of  the  corporation,  the  corpora- 
tion, by  accepting  the  benefit  of  his  act,  adopts  also  the  means 
by  which  he  procured  it,  although  it  may  have  had  no  knowl- 
edge as  to  what  those  means  were.  To  make  this  plain,  let  us 
suppose  two  cases.  The  board  of  directors  of  a  corporation 
send  out  an  agent  to  solicit  subscriptions  to  its  capital  stock. 
This  agent  makes  false  representations,  on  the  faith  of  which 
he  induces  a  person  to  subscribe.  The  subscriber  is  entitled 
to  a  rescission,  although  neither  the  directors  nor  the  body  of 
shareholders  either  authorized  or  even  knew  of  the  making  of 
the  false  representations.  On  the  other  hand,  a  mining  com- 
pany is  organized  and  purchases  a  claim  of  unknown  value. 
A  ,  who  is  an  entire  stranger  to  the  company,  believing  that 
its  claim  is  of  no  value  and  that  its  stock  is  worthless,  but 
desiring  to  deceive  and  injure  B.,  makes  false  representations 

•  1  Paley  on  Agency,  324,  325;  Min.  Co.,  7  Gratt.  (Va.)  352,  368; 
quoted    in  Oniuip   v.  United   States      s.  c.  56  Am.  Dec.  116. 
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to  B.  about  the  value  of  the  company's  claim,  on  the  faith  of 
which  B.  applies  to  the  secretary  of  the  company  for  shares 
and  receives  an  allotment  of  them.  No  ofl&cer  or  member  of 
the  company  knows  anything  about  the  fraud  which  induced 
B.  to  make  this  purchase.  Obviously,  by  taking  the  purchase- 
money  paid  by  B.  for  the  shares,  they  do  not  adopt  the  fraud 
by  which  he  was  led  into  the  contract,  and,  if  the  shares  turn 
out  to  be  worthless,  he  cannot  have  a  rescission.  He  was  led 
into  it  by  a  fraud,  but  it  was  a  fraud  of  a  third  person,  wholly 
collateral  to  the  contract,  and  one  which  can  in  no  way  affect 
their  right  to  hold  him  to  his  bargain.  His  remedy  is  an 
action  of  deceit  against  A. 

§  6325.  Xegrligent  Ignorance  of  Directors  does  not  Re- 
lieve Corporation.  —  It  is  a  general  principle  in  the  law  of 
negligence  that  where  there  is  a  duty  of  knowing,  i.  e.,  a  duty 
of  inspection  or  inquiry,  —  negligent  ignorance,  in  the  intend- 
ment of  law,  is  the  equivalent  of  actual  knowledge}  This  princi- 
ple has  often  been  applied  in  the  case  where  it  is  sought  to 
charge  a  corporation  with  responsibility  for  the  frauds  of  its 
ministerial  officers  or  agents,  committed  without  the  knowl- 
edge of  its  board  of  directors  or  trustees.  Where  the  directors 
are  thus  negligently  ignorant,  the  reasons  which  impute  lia- 
bility to  the  corporation  are,  in  the  opinion  of  some  courts,  as 
strong  as  where  they  are  willfully  ignorant.  The  rule  here, 
as  in  many  other  cases,  is  that  where  facts  and  circumstances 
exist  which  would  put  a  reasonably  prudent  man  upon  inquiry, 
which  inquiry  would  result  in  his  acquiring  knowledge  of  the 
transaction,  his  ignorance  will  be  no  defense,  but  constructive 
knowledge  will  be  imputed  to  him:  he  will  be  treated  as  if  he 
had  made  the  inquiry  and  ascertained  the  fact.^ 

§  6326.  View  that  a  Corporation  is  not  Ijiable  for  Dam- 
ages for  Deceit.  —  The  old  rule  of  M'Manus  v.  Crickett,^  which 

>  Ante,  §  4108.  Bridge  Co.  v.  Phenix  Bank,  3  K.  Y. 

'  Fishkill  Sav.  Bank  v.  National  156.    See  also  Kennedy  v.  Green,  3 

Bank  of  Fishkill,  £0  N.  Y.  162;  s.  c.  Mylne  &  K.  699. 
36    Am.   Eep.   595;    New   Hope  &c.  '  See  ante,  ^  6298. 
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ascribes  the  malicious  conduct  of  the  agent  to  the  agent  him- 
self, and  not  to  his  principal,  so  far  lingers  in  our  jurispru- 
dence, that  holdings  are  still  met  with  to  the  effect  that  an 
action  at  law  for  damages  for  a  deceit  will  not  lie  against  a 
corporation;  and  that  it  can  only  be  maintained  against  the 
persons  who  have  been  guilty  of  the  deceit.^  The  reason  as- 
cribed for  this  conclusion  is  that  the  very  gist  of  an  action  for 
deceit  is  evil  motive  —  a  guilty  scienter.  This  must  be  pos- 
itively alleged  and  proved,^  and  the  law  will  not  impute  it  to 
a  corporation;  though,  as  we  have  seen,'  the  rule  does  not  ap- 
ply in  other  cases  of  fraud.  "The  principle,"  said  Lord  Oran- 
wortb,  "  cannot  be  carried  to  the  wild  length  that  I  have 
heard  suggested,  namely,  that  you  can  bring  an  action  against 
the  company  upon  the  ground  of  deceit,  because  the  directors 
have  done  an  act  which  might  render  them  liable  to  such  an 
action.  That  I  take  not  to  be  the  law  of  the  land,  nor  do  I 
believe  that  it  would  be  the  law  of  the  land  if  the  directors 
were  the  agents  of  some  person  not  a  company.  The  fraud 
must  be  a  fraud  that  is  either  personal  on  the  part  of  the 
individual  making  it,  or  some  fraud  which  another  person  has 
impliedly  authorized  him  to  be  guilty  of."*  In  a  later  case 
Lord  Chancellor  Chelmsford,  after  examining  the  authorities, 
said:  "The  distinction  to  be  drawn  from  the  authorities,  and 
which  is  sanctioned  by  sound  principle,  appears  to  be  this: 
Where  a  person  has  been  drawn  into  a  contract  to  purchase 
shares  belonging  to  a  company  by  fraudulent  misrepresenta- 
tions of  the  directors,  and  the  directors,  in  the  name  of  the 
company,  seek  to  enforce  that  contract,  or  the  person  who  has 
been  deceived  institutes  a  suit  against  the  company  to  rescind 
the  contract  on  the  ground  of  fraud,  the  misrepresentations 
are  imputable  to  the  company,  and  the  purchaser  cannot  be 
held  to  his  contract,  because  a  company  cannot  retain  any 
benefit  which  they  have  obtained  through  the  fraud  of  their 

• 

■  New  Brunswick  &c.  E.   Co.   v.      s.  c.  10  Am.  Kep.  551 ;  Nelson  v.  Lu- 
Conybeare,  9  H.  L.   Oas.   711,    740;     ling,  4  Jones  &  S.  (N.  Y.)  544. 
Western  Bank  of  Scotland  v.  Addie,  °  Ante,  §  6321. 

L.  R.  1  H.  L.  (Sc.)  145,  157.  '  New    Brunswick  &c.  R.   Oo.   v. 

»  Wakeman  v.  Dalley,  51  N,  Y.  27 ;      Conybeare,  9  H.  L.  Oas.  711,  740. 
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agents.  But  if  the  person  who  has  been  induced  to  purchase 
shares  by  the  fraud  of  the  directors,  instead  of  seeking  to  set 
aside  the  contract,  prefers  to  bring  an  action  for  damages  for 
the  deceit,  such  an  action  cannot  be  maintained  against  the 
company,  but  only  against  the  directors  personally."  ^ 

§  6337.  Unsoundness  of  This  Conclusion.  —  The  slightest 
reflection  will  show  that  a  principle  of  jurisprudence  which 
exempts  a  corporation  from  liability  for  damages  for  deceit 
committed  by  its  agent,  when  making  or  taking  contracts  in 
its  behalf,  and  which  makes  it  liable  for  other  malicious  torts 
committed  by  them  when  acting  in  its  behalf,  is  essentially 
self-contradictory.  In  fact,  the  grounds  for  holding  the  cor- 
poration liable  in  damages  for  a  deceit  practiced  by  its  agents, 
when  negotiating  a  contract  in  its  behalf,  are  stronger  and 
clearer  than  those  which  hold  it  liable  for  torts  simpliciter 
maliciously  committed  by  its  agents;  for  in  the  former  case 
the  question  can  seldom  arise  whether  the  agent  was  in  reality 
acting  for  his  principal.  Consider  the  question  for  a  moment. 
A  man  who  negotiates  with  a  corporation  for  a  contract  must 
always  negotiate  with  some  one  or  more  of  its  agents,  for  it  can 
only  act  through  agents.  In  conducting  the  negotiation,  he 
knows  and  feels  that  he  is  negotiating  with  the  corporation,  and 
not  with  the  agent  personally.  He  therefore  accepts  the  state- 
ments made  by  the  agent,  as  statements  made  to  him  by  the 
corporation,  and  supported  by  its  reputation  and  pecuniary  re- 
sponsibility; and  he  does  not  usually,  in  accepting  such  state- 
ments, take  into  consideration  the  character  for  truthfulness  of 
the  particular  agent  making  them.  Moreover,  the  rule  which 
makes  an  individual  answerable  in  damages  for  deceits  com- 
mitted by  himself  personally,  and  which  exempts  a  corpora- 
tion, which  can  never  act  personally,  but  must  always  act 
through  others,  from  liability  for  damages,  is  fundamentally 
unjust,  because  it  creates  an  exemption  in  favor  of  aggregate 
money  and  power,  which  a  single  individual  does  not  enjoy. 
It  is,  therefore,  contrary  to  the  general  doctrines  expounded 

1  Western  Bank  of  Scotland  v.  Addie,  L.  R.  1  H.  L.  (Sc)  145,  157, 
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by  the  cases  cited  in  this  title,  and  also  fundamentally  unsound 
and  unjust,  to  hold,  as  modern  courts  even  have  held,  that  an 
incorporated  company  cannot  he  called  upon  to  answer,  in  an 
action  of  deceit,  for  false  representations  made  hy  its  employes, 
unless  it  has  authorized  the  false  representations.'  But  if,  as 
was  probably  the  case  in  the  decision  last  cited,  the  represen- 
tation made  by  the  agent  lies  not  only  outside  of  his  express 
authority,  but  also  outside  of  his  implied  and  ostensible 
authority, — then  the  corporation  will  not  be  liable  to  make 
it  good  by  way  of  damages.^     In  a  case  where  this  question 


^  Houston  &c.  R.  Co.  v.  McKinney, 
55  Tex.  176. 

"  The  case  was  that  the  agent  of  a 
railway  company,  acting  under  a  gen- 
eral power  to  procure  a  right  of  way 
for  the  railroad,  promised  to  locate  a 
depot  at  a  particular  place,  in  con- 
sideration of  which  the  plaintiff  gave 
to  the  company  a  deed  of  a  right  of 
way  over  his  land.  In  an  action'  for 
damages  for  the  fraudulent  represen- 
tation, the  petition  did  not  aver  that 
the  agent  had  authority  to  locate 
depots;  and  the  court  held  that  the 
authority  to  procure  a  right  of  way 
did  not,  as  a  matter  of  law,  imply  an 
authority  to  locate  depots,  or  to  make 
promises  as  to  where  such  depots 
should  he  located.  They  therefore 
held  that  the  petition  did  not  state  a 
cause  of  action  for  damages.  Hous- 
ton &c.  R.  Co.  V.  McKinney,  55  Tex. 
176.  The  decisions  seems  to  be  un- 
sound in  overlooking  the  fact,  else- 
where considered  (ante,  i  5303),  that 
the  company  accepted  the  benefit  of  the 
fraud  of  its  agent,  by  occupying  the 
right  of  way  with  its  railroad  track. 
In  East  Line  &c.  R.  Co.  v.  Garrett,  52 
Tex.  133,  the  plaintiff  brought  a  simi- 
lar action  for  damages  against  a  rail- 
road company,  caused  by  the  false  and 
fraudulent  representations  of  its 
agents,  to  the  effect  that  they  would 
locate  a  depot  on  the  plaintiff's  land. 


whereby  the  plaintiff  was  induced  to 
convey  to  the  railroad  company  a 
right  of  way  over  his  land.  He  was 
permitted  to  testify  thai  four  members 
of  the  board  of  directors  of  the  com- 
pany had  told  him,  before  he  made 
the  conveyance  to  the  company,  that 
he  should  have  a  depot  on  his  land, 
and  that  one  of  them  stated,  before 
the  execution  of  the  deed,  that  the 
company  had  agreed  to  give  him  a 
depot.  This  was  held  error,  for  the 
following  reasons,  given  in  the  opin- 
ion of  the  court  by  Bonner,  J.;  "The 
testimony  does  not  disclose  the  num- 
ber or  the  powers  of  the  directors,  or 
that  they  had  authority  to  bind  the 
company  by  any  such  declarations  as 
those  imputed  to  them ;  neither  is  it 
shown  that  these  declarations  were 
made  when  they  were  in  the  perform- 
ance of  any  act  authorized  by  the 
company,  so  as  to  make  them  a  part 
of  the  res  gestx."  This  language  does 
not  disclose  the  true  reason  support- 
ing the  conclusion  of  the  court,  which 
was  that  the  testimony  did  not  show- 
that  the  directors,  in  making  the  rep- 
resentation, were  acting  together  as  a 
board,  —  the  rule  being,  as  already 
seen  (ante,  §  3906),  that  the  acts  and 
declarations  of  individual  directors 
are  not  in  general  binding  on  the  cor- 
poration. What  the  court  means  by 
the  use  of  the  expression  "in  the  per- 
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was  well  reasoned,  it  was  said:  "If  a  corporatioa  be  incapable 
of  committing  deceit,  the  safety  of  third  persons  with  whom 
it  deals  by  agent  requires  that  it  be  held  liable  in  the  proper 
action  for  the  deceit  of  its  agent  perpetrated  in  such  dealing."  * 

§  6328.  Liable  for  Fraud  and  Deceit  of  its  Agent  in  Sell- 
ing its  Goods  or  Lands.  —  The  conclusion  of  the  preceding 
section  will  be  the  more  obvious,  if  we  take  the  case  where  a 
manufacturing  or  mercantile  corporation  sells  its  goods  through 
an  agent,  as  it  must,  and  the  agent,  for  the  purpose  of  effect- 
ing the  sale,  makes  deceitful  representations  to  the  veudee. 
Here,  upon  principles  of  the  most  obvious  justice,  the  cor- 
poration is  answerable  for  the  fraud  or  deceit  resorted  to  by 
its  agent  in  order  to  effect  the  sale,  exactly  as  a  natural  person 
would  be  answerable.^  So,  it  has  been  held  in  a  case  where 
the  defendant  was  a  corporation,  that  an  action  for  deceit  will 
lie  for  the  breach  of  an  express  contract  of  warranty,  but  not 
for  the  breach  of  an  implied  contract  of  warranty,'  —  the 
action  proceeding  ex  delicto,  founded  on  the  false  representation 


formance  of  any  act  authorized  by  the 
company,"  cannot  be  divined';  since, 
in  regard  to  such  matters,  the  direct- 
ors are  the  company,  and  matters  of 
that  kind  are  seldom,  if  ever,  ex- 
pressly authorized  by  the  stockhold- 
ers in  general  meeting. 

'  Erie  City  Iron  Works  v.  Barber, 
106  Pa.  St.  125 ;  s.  c.  51  Am.  Eep.  508. 

'  Peebles  v.  Patapsco  Guano  Co., 
77  N.  C.  233;  s.  c.  24  Am.  Rep.  447; 
Erie  City  Iron  Works  v.  Barber,  106 
Pa.  St.  125;  s.c.  51  Am. Eep.  508.  On 
the  other  hand,  false  representations 
made  by  the  seller  of  an  article  to  the 
promoters  of  a  corporation  organized 
to  sell  it,  are,  in  effect,  made  to  the 
corporation,  and  afford  a  foundation 
for  an  action  on  the  case  by  the  cor- 
poration. Iowa  Economic  Heater  Co. 
V.  American  Economic  Heater  Co.,  32 
Fed.  Eep.  735. 

3  Erie  City  Iron  Works  v.  Barber, 
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102  Pa.  St.  156.  Compare,  as  to  the 
remedy  at  common  law  for  a  breach 
of  an  express  contract  of  warranty, 
Vanleer  v.  Earle,  26  Pa.  St.  277.  Ee- 
viewing  the  question  in  relation  to 
the  general  law  of  warranty  and  with- 
out special  reference  to  corporations, 
it  has  been  held  that,  in  an  action 
against  a  corporation  for  deceit 
grounded  on  alleged  false  representa- 
tions made  by  its  agent  in  the  sale  of 
goods  of  its  manufacture  for  a  particu- 
lar purpose,  there  can  be  no  recovery 
without  proof  of  bad  faith,  or  of  the 
absence  of  reasonable  ground  of  belief 
in  the  representations  made .  In  other 
words,  the  court  take  the  well-kuown 
distinction  between  deceit  and  war- 
ranty, express  or  implied,  and  between 
deceit  on  the  one  hand  and  mistake  on 
the  other,  which  is  often  a  ground  for 
equitable  relief.  Erie  City  Water 
Works  V.  Barber,  supra. 
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embodied  in  the  contract  of  warranty.  So,  it  has  been  held 
that  an  action  for  damages  will  lie  against  a  corporation, 
grounded  on  fraudulent  representations  made  by  its  agent, 
whereby  the  plaintiff  was  induced  to  become  the  purchaser 
of  certain  land  from  the  corporation.* 

§  6329.  Whether  Liahle  for  Deceit  of  Officers  or  Agents 
when  Acting  Ultra  Vires. —  There  is  a  view  that  a  corpo- 
ration is  not  answerable  for  the  deceit  of  its  officers  committed 
when  attempting  to  make  a  contract  in  its  behalf  which  is  be 
yond  the  scope  of  its  corporate  powers.  Thus,  the  selling  of 
railroad  bonds  upon  commission  is  not  within  the  scope  of  the 
corporate  powers  of  a  national  bank.  Therefore,  according 
to  this  view,  no  action  lies  against  such  a  corporation  for 
false  representations  made  by  its  teller  to  induce  the  plaintiff 
to  buy  such  bonds  of  the  corporation.^  But  we  have  already 
had  occasion  to  consider  the  general  principle  that  it  is  no 
defense,  by  a  corporation,  to  an  action  for  damages  for  a  tort, 
that  the  transaction  or  matter  out  of  which  the  tort  arose  was 
something  in  which  the  corporation  had  no  power  to  engage; 
and  that  the  contrary  doctrine  would  exempt  corporations  , 
from  liability  for  torts  entirely,  since  all  torts  are  necessarily 
ultra  vires."  The  above  decision  seems,  therefore,  to  be  out  of 
line  with  the  modern  authority,  and  to  involve  a  conclusion 
which  is  doubtful,  to  say  the  least. 

§  6330.  One  Person,  Officer  in  Two  Corporations,  Com- 
mitting Fraud  in  One  for  Benefit  of  the  Other.  —  Where 
a  cashier  of  a  national  bank,  who  was  at  the  same  time  treas- 
urer of  a  savings  bank,  took  bonds  belonging  to  the  savings 
bank,  and,  as  cashier  and  manager  of  the  national  bank, 
pledged  them  as  security  for  an  advance  to  the  national  bank, 
and  they  were  afterwards  sold  by  the  pledgees  and  the  pro- 

'  Lynch,  v.  Mercantile  Trust  Co.,     being  a  corporation,  does  not  appear 
18  Fed.  Eep.  486.    The  question  of     to  have  been  considered, 
any  exemption  from  liability,  grow-  *  Weckler  v.  First  Nat.  Bank,  42 

ing  out  of  the  fact  of  the  defendant     Md.  581;  s.  c.  20  Am.  Eep.  95. 

»  Ante,  §  6279,  et  seq. 
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ceeds  credited  to  the  national  bank,  —  it  was  held  that  the 
national  bank  was  liable  to  the  savings  bank  for  the  bonds, 
although  the  directors  of  the  national  bank  were  ignorant  of 
the  transaction,  it  appearing  that,  by  the  slightest  inquiry, 
they  might  have  become  aware  of  it.* 

§  6331.  liiatoility  of  an  Incorporated  Carrier  for  Fraudu- 
lent Bills  of  Lading.  —  On  a  question  which,  considered  in 
the  light  of  the  foregoing  principles,  ought  to  be  absolutely 
plain  and  free  from  all  doubt,  especially  in  the  interests  of 
commerce,  to  say  nothing  of  the  common  notions  of  justice, — 
there  is  an  unfortunate  difference  of  opinion  among  the 
American  courts.  This  difference  of  opinion  relates  to  the 
question  whether,  in  case  the  agent  of  an  incorporated  carrier 
issues  a  fraudulent  bill  of  lading,  representing  that  the  carrier 
has  received  for  shipment  goods  which  he  has  not  received, 
and  the  shipper  of  the  goods,  by  means  of  the  well-known 
negotiable  qualities  of  a  bill  of  lading,^  procures  from  an 
innocent  banker  an  advance  of  money  upon  his  draft  with 
the  bill  of  lading  deposited  as  collateral  security,  —  the  car- 
,  rier  will  be  answerable  to  the  banker  for  what  he  has  lost  in 
consequence  of  the  fraud  of  the  carrier's  agent  concurring 
with  the  fraud  of  the  shipper.  Before  proceeding  to  notice 
this  differeiice  of  opinion,  it  may  be  observed  that,  as  between 
the  original  parties  to  a  transaction,  —  the  shipper  on  the  one 
hand  and  the  owner  of  the  vessel,  or  the  railway  company,  on 
the  other  hand,  —  there  will  be  no  estoppel  against  the  latter, 
from  explaining  the  real  character  of  the  transaction.  In 
such  a  case,  it  has  been  held  that  the  carrier  is  only  liable  for 
so  much  of  the  goods  as  he  actually  receives,  or  for  so  much  as 
has  been  actually  delivered  to  someone  authorized  to  receive 


■  Fishkill   Sav.  Inst.  v.  National  of  statute,  the  courts  constantly  take 

Bank  of  Fishkill,  80  N.  Y.  162 ;  «.  c.  judicial  notice  as  to  the  manner  in 

36  Am.  Bep.  595.  which  they  are  employed  as  instru- 

"  By  statute  in  England,  and  in  ments  of  commerce,  and  ascribe  to 
many  of  the  American  States,  bills  of  them  either  a  negotiable  or  quasi- 
lading  are  negotiable.    In  the  absence  negotiable  quality. 
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goods  on  his  account.*  But  where  the  question  arises  as 
between  the  carrier  and  an  innocent  third  person, — generally 
a  banker,  —  who  has  advanced  money  on  the  faith  of  the 
representation  made  by  the  carrier  through  his  agent  in  the 
bill  of  lading,  and  on  the  faith  of  the  negotiable  or  quasi- 
negotiable  qualities  of  such  an  instrument,  the  better  view, 
supported  by  considerable  authority,  is  that  the  carrier  is  lia- 
ble to  make  good  to  the  innocent  assignee  of  the  bill  of  lading 
the  representations  made  therein,  and  that  the  bill  is  conclu- 
sive against  the  carrier  in  respect  of  the  quantity  of  goods.^ 
Proceeding  upon  these  views,  the  Supreme  Court  of  Kansas 
have  held  that  where  the  agent  of  a  railway  company,  author- 
ized to  receive  grain  for  shipment  over  its  road,  and  to  issue, 
in  the  name  of  the  corporation,  a  bill  of  lading  for  each  con- 
signment received,  issues  two  original  bills  of  lading  for  a 
single  consignment,  and  the  two  bills  are  assigned  to  a  bank 
which  advances  money  thereon  in  good  faith,  and  the  shipper 
is  insolvent  and  has  absconded,  —  the  railway  company  will 
be  estopped,  by  its  statement  and  promise  in  each  bill  of  lading, 
to  deny  that  it  has  received  the  grain  mentioned  therein.' 

§  6332.  Contrary  VievF  that  tlie  Carrier  is  not  Liable  where 
the  Goods  are  not  Keceived. — A  contrary  view  has  obtained 
to  a  considerable  extent,  that  the  carrier  is  not  liable  for  the 
fraud  of  his  agent,  if  in  point  of  fact  the  goods  have  never 
been  received  for  transportation.  The  courts  which  take  this 
view  proceed  upon  the  theory  that,  as  the  corporation  empow- 

'  Dean  i).  King,  22  Ohio  St.  118.  Armour  v.  Michigan  Cent.  E.  Co.,  65 

As  between  the  parties  to  a  bill  of  N.  Y.  Ill;    s.  c.  22  Am.  Eep.  603. 

lading,  parol  evidence  may  be  given  to  The  opinion  in  this  case  is  an  elabo- 

contradict  or  explain  it,  just  as  in  the  rate  and  learned  one  by  Mr.  Oommis- 

case  of  a  receipt  for  the  payment  of  sioner  Dwight,  for  many  years  dean 

money.    Portland  Bank  v.  Stubbs,  6  of  the  law  school  of  Columbia  College. 

Mass.  422;  g.c.  4  Am.  Dec.  151;  Sears  Mr.    Commissioner    Earl    dissented, 

V.  Wingate,  3  Allen  (Mass.),  103.  The  court  denied  the  authority  of  the 

"  Sioux  City  &c.  R.  Co.  v.  First  leading  English  case  on  this  question, 

Nat.  Bank,  10  Neb.  556;  «.  c.  35  Am.  Grant  v.  Norway,  10  C.  B.  665. 
Rep.  488;    Dickerson  v.   Seelye,    12  ^  Wichita  Sav.   Bank  v.  Atchison 

Barb.  (N.  Y.)  99 ;  Wichita  Sav.  Bank  &c.  E,  Co.,  20  Kan.  519. 
V.  Atchison  &c.  E.  Co.,  20  Kan.  519; 
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ered  the  agent  only  to  sign  bills  of  lading  where  the  goods  vjere 
received,  when  the  agent  signed  bills  of  lading  without  the 
goods  being  received,  he  did  it  for  himself  and  his  confederate 
in  the  fraud,  and  not  for  the  corporation.'  The  doctrine  seems 
to  take  root  in  a  case  in  the  English  Court  of  Common  Pleas, 
where  it  was  held  that  the  master  of  a  ship,  signing  a  bill  of 
lading  for  goods  which  have  never  been  put  on  board,  is  not 
to  be  considered  the  agent  of  the  owner  of  the  ship  in  that 
behalf,  so  as  to  make  the  latter  responsible  to  an  indorsee  of 
the  bill  for  value.''  This  decision  has  been  followed  in  England 
in  other  cases,  which  hold  that  a  bill  of  lading,  so  signed,  is 
not  conclusive  against  the  owner  as  to  the  quantity  of  goods 
or  cargo  shipped.'  The  Parliament  of  England  partially 
reversed  this  iniquitous  rule,  by  a  statute^  declaring  that 
"  every  bill  of  lading,  in  the  hands  of  a  consignee  or  indorsee 
for  valuable  consideration,  representing  goods  to  have  been 
shipped  on  board  a  vessel,  shall  be  conclusive  evidence  of 
s  ach  shipment  against  the  master  or  other  person  signing  the 
same,  notwithstanding  that  such  goods  or  some  part  thereof 
may  not  have  been  so  shipped."*  This  statute  appears  to 
leave  untouched  the  rule,  so  far  as  the  owner  of  the  vessel  is 
concerned,  where  he  himself  does  not  sign  the  bill  of  lading. 
The  Supreme  Court  of  the  United  States  fell  in  with  the 
English  rule,  and,  notwithstanding  its  gross  and  bald  injus- 
tice, have  persistently  reaffirmed  it  to  the  present  time.*  Other 
American  courts  have  fallen  into  the  same  doctrine.' 

§  6333.  The  Injustice  and  Bad  Policy  of  These  Decisions. 

Since  the  decision  in  the  great  case  of  Lickbarrow  v.  Mason,* 

'  Among    these  cases  is    that    of  '  Hickox  v.  Buckingham,  18  How. 

Baltimore  &c.  R.  Co.  v.  Wilkens,  44  (TJ.  S.)  182 ;  Friedlander  v.  Texas  &c. 

Md.  11 ;  s.  c.  22  Am.  Rep.  26.  R.  Co.,  130  U.  S.  416. 

'  Grant  v.  Norway,  10  C.  B.  665.  '  Sears  v.  Wingate,  3  Allen  (Mass. ) , 

»  Jessell  V.  Bath,  L.  R.  2  Ex.  267 ;  103;  The  Loon,  7Blatchf.  (U.  S.)  244 ; 

Brown  v.  Powell  &c.   Co.,  L.  R.  10  Fellows  ».  Steamer  Powell,  16  La.  An. 

C.  P.  562.  316;  s.  c.  79  Am.  Dec.  581;  Dean  v. 

*  18  &  19  Vict.,  eh.  111.  King,  22  Ohio  St.  118 ;  Louisiana  Nat. 

"^  So  stated  in  Jessel  v.  Bath,  L.  R.  Bank  v.  Laveille,  52  Mo.  380. 
2  Ex.  267.  "  2  T.  R.  63,  75. 
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it  has  not  been  doubted  that  bills  of  lading  are  symbols  of  the 
property  which  they  represent,  and  that,  while  not  being 
strictly  negotiable,  they  possess  many  of  the  qualities  of  nego- 
tiable instruments.  They  are  used  in  moving  articles  of  com- 
merce, by  drawing  drafts  against  the  consignment  and 
annexing  the  bills  of  lading  as  collateral  security  to  the  drafts, 
and  procuring  bankers  to  discount  the  drafts,  on  the  faith 
that  the  bill  of  lading  so  drawn  carries  with  it  a  transfer  of 
the  title  to  the  property  mentioned  therein.  Vast  sums  of 
money  are  every  day  advanced  upon  bills  of  lading  by  bankers 
in  England  and  America.  If  the  principle  of  the  foregoing 
decisions  is  sound,  these  bankers  have,  in  many  cases,  little 
better  security  than  the  honesty  of  the  thousand  agents  of  rail- 
way companies  and  other  carriers  who  are  empowered  by  their 
principals  to  sign  bills  of  lading.  The  bankers  cannot  watch 
these  agents,  and  cannot  ordinarily  know  whether  the  prop- 
erty which  the  bill  of  lading  represents  the  carrier  as  having 
received,  has  actually  been  received  by  him  or  it.  The  known 
and  universal  custom  of  commerce  being  for  bankers  and  con- 
signees to  advance  money  upon  the  faith  of  bills  of  lading, 
and  under  the  rule  of  law  that  a  bill  of  lading  is  the  symbol 
of  the  property  which  has  been  shipped,  and  that  a  transfer 
of  it  transfers  title  to  the  property, — the  bill  of  lading  be- 
comes itself  a  representation,  put  forth  to  the  world  by  the 
carrier,  through  his  agent  appointed  to  draw  and  sign  bills  of 
lading,  that  the  property  therein  described  has  been  received 
by  the  carrier  for  shipment  as  therein  described.  If  the  bill 
of  lading  is  false  by  reason  of  the  dishonesty  of  the  carrier's 
agent,  shall  the  loss  fall  upon  the  carrier,  or  upon  the  inno- 
cent consignee  or  banker  who  has  thereby  been  defrauded  ? 
Shall  not  a  principle,  frequently  resorted  to  for  the  sake  of 
justice,  be  called  into  play,  that  where  one  of  two  innocent 
parties  must  suffer  through  the  fraud  of  a  third,  the  loss  shall 
fall  rather  on  the  party  who  empowered  the  third  person  to 
commit  the  fraud.  The  innocent  consignee  or  banker  did  not 
appoint  the  carrier's  agent,  cannot  watch  him,  or  control  him; 
and  on  what  principle  ought  he  to  be  held  as  guarantor  for 
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his  honesty?  Some  one  must  stand  as  guarantor  for  his  hon- 
esty and  good  faith  in  the  transaction  of  his  business;  and 
shall  that  person  be  the  public,  or  his  principal  who  has  ap- 
pointed him,  and  who  has  it  in  his  power  to  exact  from  him 
security  for  the  faithful  performance  of  those  duties  ?  These 
questions  answer  themselves.  The  rule  of  law  which  we  are 
considering,  denied,  we  are  glad  to  say,  by  several  enlightened 
American  courts,  is  so  iniquitous  that  it  rests  on  the  verge  of 
wickedness. 

§  6334.  €ases  to  Which  this  Principle  does  Not  Extend.  — 

But  where  the  wrong  complained  of  consists  in  a  fravidulent 
or  negligent  misrepresentation,  if  the  subject-matter  of  the 
inquir}"^,  or  if  the  statement  itself  is  such  that  there  is  no  pre- 
sumption based  upon  the  course  of  business,  or  upon  the 
powers  usually  exercised  by  such  agents,  of  an  authority  on 
the  part  of  the  agent  to  bind  his  principal  with  reference  to 
the  particular  statement,  then  the  corporation  will  not  be 
bound.  Thus,  there  is  no  presumption  that  the  cashier  of  a 
bank  has  authority  to  bind  the  bank  by  statements  made  as 
to  the  solvency  of  its  customers;  and  if  such  an  agent  makes 
a  negligently  untrue  or  willfully  false  statement  of  this  kind, 
to  a  person  applying  to  him  for  information,  whereby  such 
person  sustains  damage, — the  latter  cannot  maintain  an 
action  against  the  bank  therefor.'  So,  if  the  agent  of  a  cor- 
poration, who  has  been  sent  out  to  procure  subscriptions  to 
its  capital  stock,  makes  representations  contrary  to  the  inter- 
est and  duty  of  the  corporation,  no  presumption  exists  that 
he  had  authority  to  make  them,  and  the  fact  that  a  person 
subscribed  for  shares  on  the  faith  of  them  will  not  relieve 
him  from  his  contract  of  subscription.^  So  if  a  draft  is  de- 
posited with  a  bank  for  collection,  and  the  bank,  without 
special  authority  from  the  holder  of  the  draft,  employs  an 

1  Ante,  §  4782;   Horrigan  v.    Na-  Bank  w.  Church,  29  Conn.  137,  150; 

tional  Bank,  5  Rep.  188.  Center  Turnp.  Co.  v.  McConahy,  16 

'  Cusfcar  V.  Titusville  &c.  Co.,  63  Serg.  &  E.  (Pa.)  140;  Graff  v.  Pitts- 
Pa.  St.  381.     See  also  Litchfield  Bank  burgh  &c.   R.   Co.,   31  Pa.   St.  489. 
V.  Peck,    29    Conn.    384 ;    Litchfield  Compare  ante,  §  1360,  et  seq. 
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atioTnpv  to  brin^  suit  thereon,  or  to  compromise  with  the 
party  liable  thereon,  the  bank  will  not  be  liable,  in  the 
absence  of  a  special  authorization,  for  the  president' s  represeii- 
tations  in  the  matter,  unless  it  takes  a  benefit  therefrom,  —  the 
reason  being  that  the  bank  has  no  power  to  employ  the  attor- 
ney to  bring  suit  or  to  compromise  the  claim.^ 

§  6335.  Kemedies  against  Corporations  Committing  Frauds. 

Under  any  theory,  the  liability  of  a  corporation  for  fraud  ex- 
tends to  an  obligation  to  return  what  it  has  acquired  through 
the  fraud  of  its  agent,  with  interest.  This  may  be  compelled 
by  an  action  of  assumpsit  at  common  law,  or  by  an  action  of 
that  nature  under  the  modern  codes  of  procedure,  for  money 
had  and  received;'  in  the  view  of  some  courts,  though  not  of 
others,'  by  a  common-law  action  for  damages  for  the  fraudu- 
lent representations  or  deceit  of  the  ageut  of  the  corporation 
acting  in  its  behalf,  whereby  the  plaintiff  was  entrapped  into 
the  contract  or  course  of  action  complained  of;^  by  a  bill  in 
equity  for  the  rescission  of  the  contract,  for  a  restitution  of  the 
money  which  the  corporation  has  acquired  by  the  fraud,"  and 
for  an  injunction  against  the  bringing  of  suits  on  such  con- 
tract.*    On  the  other  hand,  where  the  fraud  had  been  prac- 

'  Ryan i;. Manufacturers' &c. Bank,  '  Smiths.  Eeese  Eiver  Co.,  L.  R. 

9  Daly  (N.  Y.),  308.  2  Eq.  263;  s.  c.  L.  R.  4  H.  L.  64; 

'  Ante,  §  6004.  Henderson  v.  Lacon,  L.  R.  5  Eq.  249; 

'  AnU,  §  6326.  Directors  v.  Kisch,  L.  R.  2  H.  L.  99. 

*  Reasoning    in  Scofield  &c.   Co.  Practice    in    such,    cases,   Thorpe   v. 

V.  State,  54  Ga.  635;  and  in  New  York  Hughes,  3  Mylne  &  C.  742,  where  an 

&c.   R.   Co.    V.    Schuyler,   38    Barb,  injunction  was  denied;  Aakew's  Case, 

(N.  y.)  534.  L.  E.  9  Oh.  664,  where  the  shares  the 

'  Bwlch-y-Plwm  Lead  Mining  Co,  purchase  of  which,  it  was  alleged, 
V.  Baynes,  L.  R.  2  Ex.  324;  Glamor-  was  brought  about  by  the  fraud  of 
gansliirelron&c.  Oo.'i).  Irvine,  4Fost.  the  company's  agent,  having  been 
&  Fin.  947;  Davis  d.  Dumont,  37  Iowa,  fully  paid  up,  it  was  ruled  that  the 
47 ;  Water  Valley  Man.  Co.  v.  Sea-  merits  ought  to  be  tried  at  law,  in  an 
man,  53  Miss.  655 ;  Occidental  Ins.  action  to  recover  back  the  purchase- 
Co.  V.  Ganzhorn,  2  Mo.  App.  205;  money,  and  not  by  a  motion  in 
Crump  V.  United  States  Min.  Co.,  7  chancery,  under  section  35  of  the 
Gratt.  (Va.)  352;  s.  c.  56  Am.  Dec.  Companies  Act,  1862,  to  have  the 
116 ;  Rives  v.  Montgomery  &c.  R.  Co.,  plaintiff's  name  excluded  from  the  list 
30  Ala.  92 ;  New  Brunswick  &c.  E.  Co.  of  shareholders. 
V.  Muggeridge,  1  Drew.  &  Sm.  363. 
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ticed  by  an  agent  of  the  corporation  to  the  prejudice  of  the 
corporation  and  of  its  stockholders,  the  corporation,  suing  for 
itself  and  as  the  representative  of  its  stockholders,  may  have 
an  appropriate  relief  in  equity,  —  as,  for  instance,  in  the  case 
of  an  issue  of  spurious  stock,  by  having  the  stock  canceled  as 
a  cloud  upon  title,^  —  leaving  the  defrauded  taker  of  the  spuri- 
ous shares  to  his  action  for  damages.^ 

'  New  York  &c.  E.  Co.  v.  Schuyler,      peal,  34  N.   Y.  30.      Compare  ante, 
17  N.  Y.  592;  s.  c.  on  a  subsequent  ap-      ^  1496. 

>  Ante,  §  1493. 
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CHAPTER  CXL. 

LIABILITY  FOR  NEGLIGENCE. 

Art.  I.     In  the  Performance  op  Duties  Imposed  by  Law. 
§§  6339-6353. 
II.     In    the    Performance     of    Duties  Voluntarily 
Assumed.     SS  6357-6366. 


Article  I.     In  the   Performance   of  Duties  Imposed  by 

Law. 


Section 

6339.  Corporations    liable  for    negli- 

gence. 

6340.  General  theory  of  civil  liability 

for  negligence. 

6341.  Cases  not  resting  in  contract — 

grounds  of  liability  in, 

6342.  Legislative  authorization  no  ex- 

cuse for  negligent  injuries. 

6343.  Damages    awarded    upon   the 

taking  of  private  property 
for  public  use  do  not  satisfy 
subsequent  negligent  inju- 
ries. 

6344.  Nor  does  the  purchase-money 

where  the  land  is  voluntarily 
conveyed. 

6345.  Illustrations  of    the    foregoing 

doctrines. 


Section 

6346.  Other    illustrations  —  damages 

denied. 

6347.  Application  of  the  doctrine  of 

respondeat  superior. 

6348.  Not    liable   for    negligence    of 

independent  contractors. 

6349.  Cannot  escape  liability  for  neg- 

ligent performance  of  public 
duties  on  this  ground. 

6350.  Liable    to    servants    for  negli- 

gence of  vice-principal. 

6351.  Contracts    with    employes    re- 

leasing damages. 

6352.  Liability  for  negligence  under 

statutes. 

6353.  Negligence  in  the  performance 

of  ultra  vires  acts. 


§  6339.  Corporations  Liable  for  Ueglig-ence.  —  A  corpora- 
tion aggregate,  having,  or  supposed  to  have,  a  corporate  fund, 
is  liable,  in  an  action  at  common  law,  for  negligence  in  the 
performance  of  its  duties,  in  the  conduct  of  its  business,  or 
in  the  care  of  its  property,  just  as  an  individual  is.' 

>  Fowle  V.  Alexandria,  3  Cranch  (U.  S.),  70,  and  other  cases  cited  in  this 
chapter. 
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§  6340.  General  Theory  of  Civil  Oability  for  Negligence. — 

The  term  "negligence,"  in  its  juridical  sense,  indicates  some- 
thing more  than  a  want  of  care;  it  is  employed  to  designate 
a  failure  of  duty,  which  generally,  though  not  always,  happens 
through  carelessness  or  inadvertence.  It  means  a  failure  or 
violation  of  som§  duty  imposed  by  law  under  given  condi- 
tions. Duties  of  this  nature  are  of  two  classes, — those  spring- 
ing out  of  social  relations,  and  those  springing  out  of  relations 
which  the  parties  have  voluntarily  assumed  by  contract.  The 
term  is  not  used  to  designate  those  failures  of  duty  which 
consist  of  direct  breaches  of  contract.  For  such  injuries 
redress  is  sought  in  an  action  founded  on  the  contract;  but 
for  what  are  termed  negligent  injuries,  the  action  is  ex  delicto. 
This  can  be  quickly  illustrated  by  a  few  instances.  I  am  an 
adjoining  occupier  of  B.  I  owe  B.  the  duty  of  not  suffering 
the  sewage  from  my  premises  to  escape  into  his  well.'  I  am 
a  traveler  approaching  a  railway  crossing.  The  company 
owes  me  the  duty  of  making  some  signal  to  warn  me  of  the 
approach  of  its  trains,  so  that  I  shall  not  get  run  over  if  I 
attempt  to  cross.^  My  cattle  have  escaped  upon  a  railroad 
track.  The  company  owes  me  the  duty  of  not  running  over 
them  if  it  can  be  avoided  by  the  exercise  of  ordinary  care.' 
Two  travelers  approach  each  other  on  the  highway.  Each 
owes  to  the  other  the  duty  of  using  ordinary  care  and  skill  so 
to  direct  his  vehicle  as  not  to  produce  a  collision.*  In  each 
of  these  cases,  the  parties,  pursuing  the  ordinary  affairs  of 
life,  have  found  themselves  placed  in  certain  relations  to  each 
other,  in  which  the  law,  as  well  as  considerations  of  social 
duty,  imposes  upon  them  certain  obligations,  for  the  violation 
of  which  an  action  ex  delicto  may  be  maintained;  and  the  vio- 
lation of  duty  is  called  negligence.  In  the  second  class  of 
cases,  persons  assume  towards  each  other  certain  relations  by 
contract;   and  when  the  relation  is  once  assumed,  the  law 

1  Humphries  v.  Cousins,  2  0.  P.  Co.,  3  Ohio  St.  172  j  s.  c.  62  Am.  Dec. 

Div.  239.  246;  1  Thomp.  ^eg.  (1st  ed.),  472. 

^  Bilbee  v.  London  &c.  R.  Co.,  18  *  See,  generally,   1  Thomp.   Neg. 

O.  B.  (N.  s.)  584,  592.  (1st  ed.),  p.  380,  el  seq. 

°  Kerwhacker  v.  Cleveland  &c.  R, 
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steps  in  and  declares  certain  duties  which  the  contracting 
parties  owe  to  each  other  by  reason  of  the  relation.  Thus,  a 
carrier  agrees  to  transport  my  goods  to  New  York.  The  law 
declares  that  he  is  liable  as  an  insurer  for  their  safe  delivery, 
saving  losses  which  are  ascribed  to  the  act  of  God  and  the 
public  enemy.^  A  railway  company  sells  me  a  ticket  to 
Chicago.  The  law  imposes  upon  the  company  the  duty  of 
exercising  the  utmost  care  and  foresight  to  transport  me 
safely.^  I  assume  the  office  of  a  bank  director  without  com- 
pensation. The  law  steps  in  and  declares  me  liable  to  the 
bank  and  to  the  stockholders  only  for  gross  negligence,  non- 
attendance,  and  want  of  attention  to  the  affairs  of  the  bank.' 
Thus,  it  is  seen  that  whether  the  relation  is  an  accidental  one, 
or  whether  it  has  been  voluntarily  assumed  by  contract  for  a 
consideration,  the  law  imposes  certain  duties,  the  failure  to 
perform  which  is  called  in  law  negligence. 

§  6341.  Cases  not  Resting  in  Contract  —  Grounds  of  Iiia- 
bility  In.  —  As  to  the  first  class  of  duties,  there  is  a  funda- 
mental maxim.  Sic  utere  tuo  ut  alienum  non  Isedas,  which  may 
be  translated.  So  use  your  own  property  as  not  to  injure  the 
property  of  your  neighbor.  But  the  principle  which  lies  at 
the  foundation  of  the  maxim  is  broader  than  the  maxim  itself. 
Every  man  must  so  use  his  own  property,  conduct  his  own 
business,  govern  his  own  person  and  those  under  his  control, 
as  not  to  injure  the  persons,  the  property,  or  the  reputation 
of  others.  Considered  in  the,  light  of  a  mere  civil  obligation, 
that  is,  without  reference  to  tlie  criminal  law,  this  obligation 
is  of  precisely  the  same  force  in  the  case  of  a  private  corpora- 
tion as  in  the  case  of  a  natural  person.*  Thus,  although  the 
legislature  has  authorized  a  corporation  to  construct  a  certain 

'  Forward  v.  Pittard,  1  T.  E.  27;  »  Ante,  §  4100,  et  seg. 

Read  ?;.  Spaulding,  30  N.  Y.  630 ;  s.c.  *  Hooker  v.  New  Haven  &c.  Co., 

86  Am.  Dec.  426;  Nugent  v.  Smith,  1  15  Conn.  312,  323;  Lyman  v.  White 

0.  P.  Div.  423.  Eiver  Bridge  Co.,  2  Aili.  (Vt.)  255; 

»  2  Kent's  Com.  602 ;  Gardner,  J.,  s.  c.  16  Am.  Dec.  705 ;  State  D.Vermont 

in  Hegeman  v.  Western  E.  Corp.,  13  Cent.  R.  Co.,  27  Vt.  103,  107. 
N.  Y.  9,  24;  s.  c.  64  Am.  Dec.  517; 
Thomp.  Carr.  Pass.  169. 
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railway,  yet  if,  in  blasting  rocks  in  the  grading  of  its  roadbed, 
it  casts  stones  upon  the  land  of  an  adjacent  proprietor,  it  must 
pay  him  damages  therefor.*  So,  where  a  railway  company 
has  been  clothed  by  the  legislature  with  power  to  take  mate- 
rials along  the  line  of  its  railway  for  the  construction  of  its 
road,  this  is  held  to  be  a  power  in  derogation  of  the  rights  of 
land-owners,  which  the  legislature  can  only  confer  in  virtue 
of  the  right  of  eminent  domain,  and  because  it  is  necessary  to 
the  reasonable  exercise  of  sovereignty.  In  the  exercise  of  this 
right  the  contractor  building  the  road  for  the  company  is  the 
agent  of  the  company,  and  if  he  exercises  it  unreasonably,  the 
company  must  pay  damages  to  the  iiTJured  land-owner.^ 

§  6342.  Leg-islative  Authorization  Ifo  Excuse  for  Negli- 
gent Injuries.  —  Although  damages  cannot,  as  a  general  rule, 
be  recovered  for  injuries  sustained  by  a  person  in  conse- 
quence of  the  due  and  proper  exercise  by  a  corporation  of 
the  franchises  granted  it  by  the  legislature,  upon  the  obvious 
principle  that  an  action  will  not  lie  for  the  doing  of  an  act 
authorized  by  law,^  yet  this  rule  is  so  far  limited  that  some 

'  Sabin  v.  Vermont  Cent.  E.  Co.,  42  Am.  Dec.  312;  Lansing  v.  Smith, 

25  Vt.  363.  8  Cow.  (N.  Y.)  146;  Cleveland    &c. 

2  Vermont  Cent.  K.  Co.  v.  Baxter,  R.  Co.  v.  Speer,  56  Pa.  St.  325,  334 ; 

22  Vt.  365.  s.  c.  94  Am.  Dec.  84 ;  Stowell  v.  Flagg, 

'  British  Cast-Plate  Manufacturers  11  Mass.  364 ;  Stevens  v.  Middlesex 
■ij.  Meredith,  4  T.  R.  794;  Schuylkill  Canal,  12  Mass.  466;  Piscataqua 
Nav.  Co.  I).  McDonough,  33  Pa.  St.  73;  Bridge  «.  New  Hampshire  Bridge,  7 
Bordentown  &c.  Turnp.  Co.  v.  Cam-  N.  H.  35;  Hollister  v.  Union  Co.,  9 
den  &c.  R.  Co.,  17  N.  J.  L.  314;  Conn.  436;  s.  c.  25  Am.  Dec.  36;  Bur- 
Hatch  V.  Vermont  &c.  R.  Co.,  25  Vt.  roughs  v.  HousatonicR.  Co.,  15  Conn. 
49;  Sutton  v.  Clarke,  6  Taunt.  29;  124;  s.  c.  38  Am.  Dec.  64.  In  the 
Boulton  V.  Crowther,  2  Barn.  &  C.  leading  case  of  Mersey  Docks  Trus- 
703;  Pollock,  C.  B.,  in  Whitehouse  tees  «.  Gibbs,  in  the  House  of  Lords, 
V.  Birmingham  Canal  Co.,  25  L.  J.  L.  R.  1  H.  L.  93,  112,  Mr.  Justice 
(Ex.)  27;  Henry  v.  Pittsburgh  &c.  Blackburn,  in  giving  the  opinion  of 
Bridge  Co.,  8  Watts  &  S.  (Pa.)  85;  the  judges,  said:  "If  the  legislature 
Shrunk  v.  Schuylkill  Nav.  Co.,  14  directs  or  authorizes  the  doing  of  a 
Serg.  &  E.  (Pa.)  71 ;  Com.  v.  Fisher,  particular  thing,  the  doing  of  it  can- 
1  Penr.  &  W.  (Pa.)  462,  467;  Monon-  not  be  wrongful;  if  damage  results 
gahela  Nav.  Co.  v.  Coons,  6  Watts  &  from  the  doing  of  that  thing,  it  is 
S.  (Pa.)  101;  Susquehanna  Canal  Co.  just  and  proper  that  compensation 
«.  Wright,  9  Watts  &  S.  (Pa.)  9;  s.  c.  should  be  made  for  it,  and  that  is 
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courts  understand  it  to  mean  no  more  than  was  held  in  Rex 
V.  Pease,^  that  a  corporation  may  justify,  in  a  criminal  prose- 
cution under  authority  of  a  statute,  the  doing  of  an  act  which 
otherwise  would  amount  to  a  public  nuisance.  "  It  is  by  no 
means  true,"  said  Green,  C.  J.,  "  that  an  act  constituting  a 
nuisance  must  necessarily  be  in  itself  unlawful.  On  the  con- 
trary, acts  which  in  themselves  are  perfectly  lawful  may,  and 
frequently  do,  in  their  consequences,  work  actionable  injuries 
to  others.  To  construct  a  mill-dam  upon  one's  own  property 
is  a  perfectly  lawful  act;  but  if,  by  means  of  such  dam,  the 
natural  current  of  the  water  is  obstructed  and  thrown  back 
upon  the  land  of  another,  it  becomes  actionable  as  a  nuisance. 
....  It  is  well  settled  that  an  injury  to  private  property 
resulting  from  an  act  authorized  by  law,  and  done  in  pursu- 
ance of  the  statute,  cannot  be  justified  unless  the  act  were 
done  by  one  acting  as  an  agent,  or  in  behalf  of  government, 
or  to  affect  a  public  interest;  and  the  statute  is  no  bar  to  an 
action  for  damages  resulting  from  such  act,  unless  it  provide 
a  different  mode  of  compensation."^  It  is  further  limited  so 
far  that,  in  many  cases  where  the  legislature  authorizes  the 
doing  of  an  act  by  an  individual  or  a  corporation,  for  his  or 

generally  provided  for  in  the  statutes  that  the    act   is    not  wrongful,   not 

authorizing  the  doing  of  such  things,  because  it  is   for  a  public  purpose, 

But  no  action  lies  for  what  is  damnum  but  because  it  is  authorized  by  the 

iine  injuria;  the  remedy  is  to  apply  legislature." 
for  compensation  under  the  provision  '  4  Barn.  &  Adol.  30. 

of  the  statutes  legalizing  what  would  ^  Delaware  &c.  Oanal  Co.  v.  Lee, 

otherwise  be   a  wrong.    This,  how-  22  N.  J.  L.  243,  247  (qualifying  the 

ever,  is  the  case,  whether  the  thing •  language    of    Nevius,     J.,    in    Van 

is  authorized  for  a  public  purpose  or  Schoick  v.  Delaware  &c.  Canal  Co., 

a  private  profit.     No  action  will  lie  20  N.  J.  L.  249).    This  view  of  the 

against  a  railway  company  for  erect-  law  is    supported   by   Sinnickson  v. 

ing  a  line  of  railway  authorized  by  its  Johnson,  17  N.  J.  L.  129 ;  s.  c.  34  Am. 

acts,  so  long  as  the  directors  pursue  Dec.    184,  Dayton  and  Nevius,  JJ., 

the  authority  given  them,  any  more  giving    forcible    opinions.     Compare 

than  it  would  lie  against  the  trustees  Rogers  v.  Bradshaw,  20  Johns.  (N.  Y.) 

of  a  turnpike  road  for  making  their  735;  Stevens  v.  Middlesex  Canal,  12 

road  under  their  acts ;  though  the  one  Mass.  466 ;  Shrunk  v.  Schuylkill  Nav. 

road  is  made   for  the  profit  of  the  Co.,  14  Serg.  &  R.  (Pa.)  71;  Com.  v. 

shareholders  in   the   company,    and  Fisher,  1  Penr.  &  W.  (Pa.)  462. 
the  other  is  not.     The  principle  is, 
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its  private  gain  or  benefit,  without  providing  for  the  assess- 
ment or  payment  of  possible  damages  which  may  thereby 
result  to  individuals,  the  courts  will  not  infer  that  the  legisla- 
ture intended  that  the  citizen  should  be  damnified,  even  for 
the  public  benefit,  without  redress,  but  will  imply  an  obliga- 
tion on  the  part  of  the  person  or  corporation  for  whose 
benefit  the  injury  has  been  done,  to  pay  such  damages.  The 
grantee  is  deemed  to  accept  such  a  grant  subject  to  the  maxim. 
Sic  utere  tuo  ut  alienum  non  Isedas}  One  court  has  gone 
further,  and  has  declared,  —  the  constitution  of  the  State 
being  silent  upon  the  question,  and  the  court  understanding 
the  fifth  amendment  to  the  Federal  constitution  to  be  restric- 
tive upon  the  States  merely,  —  that  the  government  cannot 
damnify  private  persons,  even  for  the  public  benefit,  without 
making  compensation.^  So,  where  a  canal  company's  act, 
after  providing  for  the  purchase  by  the  company  of  subjacent 
mines,  on  notice  by  the  owner  of  an  intention  to  work  them, 


^  Crittenden  v.  Wilson,  5  Cow. 
(N.  Y.)  165 ;  s.  c.  15  Am.  Dec.  462,  per 
Sutherland,  J. ;  Hooker  v.  New  Ha- 
ven &c.  Co.,  14  Conn.  146;  s.  c.  36 
Am.  Dec,  477;  Baltimore  &c.  K.  Co. 
V.  Beaney,  42  Md.  117 ;  Delaware  &c. 
Canal  Co.  v.  Lee,  22  N.  J.  L.  243; 
Gardner  v.  Newburgh,  2  Johns.  Ch. 
(N.  y.)  162;  s.  c.  7  Am.  Dec.  526; 
Sinnickson  v.  Johnson,  17  N.  J.  L. 
129.  Contra,  Dodd  v.  Williams,  3 
Mo.  App.  278.  Thus,  a  statute 
authorized  John  Denn  to  build  a 
dam  across  a  navigable  creek,  for  hia 
own  private  advantage.  This  pro- 
tected him  against  an  indictment 
for  obstructing  the  navigation,  but 
Qot  against  an  action  for  damages  for 
flowing  the  lands  of  an  adjacent 
owner.  He  proceeded  to  execute 
the  power  conferred  upon  him  by 
the  statute,  at  the  peril  of  paying  the 
ilamages  he  might  thereby  cause 
to  others.  Sinnickson  v,  Johnson, 
supra. 

'  Ten  Eyck  v.  Delaware  &c.  Canal 
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Co.,  18 N.  J.  L.  200;  s.  c.  37  Am.  Dec. 
233.  In  Sinnickson  ti.  Johnson,  17 
N.  J.  L.  129,  146;  s.  c.  34  Am.  Dec. 
184,  Dayton,  J.,  declared  the  fifth 
amendment  to  the  Federal  constitu- 
tion, though  not  binding  on  the 
States  (Barron  v.  Baltimore,  7  Pet. 
(U.  S.)  243;  Livingston  v.  Moore,  7 
Pet.  (U.  S.)  469,  551),  "  operative  as 
a  principle  of  universal  law."  The 
same  view  of  the  subject  was  taken 
by  the  Supreme  Court  of  North  Caro- 
lina, in  the  absence  of  a  similar  con- 
stitutional provision.  Raleigh  &c. 
E.  Co.  V.  Davis,  2  Dev.  &  B.  (N.  C.) 
451.  Under  like  circumstances,  the 
Supreme  Court  of  South  Carolina,  by 
a  divided  court,  ruled  that  compensa- 
tion was  not  indispensable.  State  v. 
Dawson,  3  Hill  (S.  C),  100.  In  a 
leading  case  in  Vermont,  Hatch  v. 
Vermont  &c.  R.  Co.,  25  Vt.  49,  Red- 
field,  J.,  expressed  the  view  that  the 
decision  of  the  minority  of  the  South 
Carolina  court,  as  expressed  by 
Richardson,  J.,  is  the  better  view. 
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contained  a  clause  reserving  to  the  owner  the  right  to  work 
the  mines,  "  provided  that  in  working  such  mines  no  injury 
be  done  to  the  said  navigation,"  this  was  held  to  mean  no 
unnecessary  injury,  —  that  is,  no  injury  except  such  as  might 
arise  from  a  failure  to  work  the  mines  in  the  usual  and  cus- 
tomary manner.^ 

§  6343.  Damagres  Awarded  upon  tlie  Taking  of  Private 
Property  for  Public  Use  do  not  Satisfy  Subsequent  Negli- 
g-ent  Injuries. —  But  where  the  statutes  authorizing  the  tak- 
ing of  private  property  by  corporations,  for  the  construction 
of  works  of  public  utility,  provide  a  specific  procedure  for 
the  assessment  and  payment  of  the  damages  thereby  inflicted 
upon  land-owners,  if  the  land-owners  bring  subsequent  ac- 
tions for  damages,  the  courts  are,  for  the  most  part,  careful  to 
distinguish  between  damages  which  were  necessarily  attend- 
ant upon  the  construction  of  the  work,  and  which  are  hence 
justly  presumed  to  have  been  taken  into  consideration  by  the 
commissioners  or  jury  in  assessing  the  plaintiff's  prospec- 
tive damages  before  the  work  was  commenced,  and  subsequent 
damages  arising  from  negligence,  or  other  wrong  in  the  man- 
ner of  conducting  or  maintaining  the  work,  and  which  the 
commissioners  or  jury,  in  making  the  original  assessment  of 
damages,  could  not  have  anticipated  or  fairly  estimated.^  The 
rule  generally  agreed  upon  is,  that  no  common-law  action  can 
be  maintained  for  any  injury  resulting  from  the  due,  proper, 
and  careful  prosecution  of  the  work  authorized  by  the  com- 
pany's charter;  the  remedy  must  be  sought  in  the  mode 
pointed  out  in  the  charter  itself;  but  that  an  action  at  com- 
mon law  will  lie  for  injuries  which  are  the  result  of  an  abuse 
of  the  company's  powers,  or  of  a  negligent  execution  of  them.^ 

'  Dudley  Canal  Nav.  Co.  v.  Graze-  '  Steele  v.  Western  &c.  Lock  Nav., 

brook,  1  Barn.  &  Adol.  59.     An  elabo-  2  Johns.  (N.  Y.)  283;  Delaware  &c. 

rate  exposition  of  a   similar  statute  Canal  Co.  v.   Lee,  22  N.   J.   L.  243 ; 

will   be  found  in  Dunn  v.  Birming-  Schuylkill  Nav.   Co.  v.  McDonough, 

ham  Canal  Co.,  L.  R.  8  Q.  B.  42 ;  «.  c.  33  Pa.  St.  73. 

21  Week.  Eep.  266;  27  L.  T.  (N.  S.)  '  Schuylkill  Nav.   Co.  v.   McDon- 

683;  42  L.  J.  (Q.  B.)  34.  ough,  supra;  Fehr  v.  Schuylkill  Nav. 
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The  converse  rule  necessarily  obtains,  that  in  assessing  land 
damages  under  a  statute  authorizing  the  taking  of  private 
property  by  a  corporation  for  the  construction  of  a  work  of 
public  utility,  the  jury  will  take  into  consideration  only  such 
damages  as  are  the  direct  or  natural  result  of  the  work  which 
the  corporation  is  authorized  to  do.  Injuries  arising  from 
negligence,  want  of  skill,  improper  construction  of  the  work, 
or  other  wrong  done  by  the  corporation  in  or  about  the  exe- 
cution or  maintaining  of  it,  are  not  to  be  anticipated  by  the 
jury,  but  may  be  redressed,  if  they  should  happen,  by  an  ac- 
tion at  common  law.'  For  like  reasons,  in  a  proceeding  to 
assess  the  damages  caused  by  the  taking  of  land  for  a  railway 
already  built,  evidence  of  injuries  to  the  land,  growing  out  of 
the  negligent  manner  in  which  the  road  has  been  constructed, 
— as,  for  instance,  evidence  tending  to  show  that  the  company 
by  failing  to  erect  cattle-guards,  had  for  a  time  thrown  the 


Co.,  69  Pa.  St.  161;  Van  Schoick  v. 
Delaware  Canal  Co.,  20  N.  J.  L.  249; 
Delaware  &c.  Canal  Co.  v.  Lee,  22 
N.  J.  L.  243;  Hentz  v.  Long  Island 
E.  Co.,  13  Barb.  (N.  Y.)646;  Spencer 
V.  Hartford  &c.  R.  Co.,  10  E.  I.  14; 
Waterman  v.  Connecticut  &c.  E.  Co., 

30  Vt.  610;  s.  C.73  Am.  Dec.  326; 
Fowle  V.  New  Haven  &c.  Co.,  107  Mass. 
352 ;  8.  c.  112  Mass.  334 ;  17  Am.  Eep. 
106 ;  Terre  Haute  &c.  E.  Co.  v.  McKin- 
ley,  33  Ind.  274 ;  Oregon  &c.  E.  Co.  v. 
Barlow,  3  Or.  311 ;  Jones  v.  Festiniog 
E.  Co.,  L.  E.  3  Q.  B.  733;  Eegina  v. 
Bristol  &c.  E.  Co.,  2  Eng.  Eail.  Oaa. 
99;  Brine  v.  Great  Western  E.  Co., 

31  L.  J,  (Q.  B.)  101.  See  Manser  v. 
Northern  &c.  E.  Co.,  2  Eng.  Eail. 
Cas.  380 ;  McCormick  v.  Kansas  &c. 
E.  Co.,  57  Mo.  433;  Stevens  v.  Mid- 
dlesex Canal,  12  Mass.  466;  Stowell  v. 
Flagg,  11  Mass.  364;  Lebanon  v.  01- 
cott,  1  N.  H.  339;  Calking  v.  Baldwin, 
4  Wend.  (N.  Y.)  667;  s.  c.  21  Am. 
Dec.  168;  Dodge  v.  County  Gomm'rs, 
3  Met.  (Mass.)  380;  Mason  v.  Kenne- 
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bee  &c.  E.  Co.,  31  Me.  215;  Hatch  ». 
Vermont  &c.  E.  Co.,  25  Vt.  49,  69; 
Eailroad  Co.  v.  Yeiser,  8  Pa.  St.  366 ; 
Huyett  V.  Philadelphia  &c.  E.  Co.,  23 
Pa.  St.  373;  Aldrich  v.  Cheshire  E. 
Co.,  21  N.  H.  359;  g.  c.  53  Am.  Dec. 
212;  Southside  E.  Co.  v.  Daniel,  20 
Gratt.  (Va.)  344;  Lawrence  v.  Great 
Northern  E.  Co.,  16  Ad.  &  El.  (n.  s.) 
643;  s.  c.  6  Eng.  Eail.  Cas.  656;  Pitts- 
burgh &c.  E.  Co.  V.  Gilleland,  56  Pa. 
St.  445;  g.  c.  94  Am.  Dec.  97;  Cock- 
burn  V.  Erewash  Canal  Co.,  11  Week. 
Eep.  34. 

^  Jackson  v.  Portland.  63  Me.  55 ; 
Dearborn  v.  Boston  &c.  Eailroad,  24 
N.  H.  179;  Fleming  «.  Chicago  &c.  E. 
Co.,  34  Iowa,  353;  King  v.  Iowa  &c. 
E.  Co.,  34  Iowa,  458 ;  Sater  v.  Burling- 
ton &c.  Plank  Eoad  Co.,  1  Iowa,  386; 
Selma  &c.  E.  Co.  v.  Keith,  53  Ga.  178 ; 
Gear  v.  C.  C.  &  D.  E.  Co.,  43  Iowa, 
83;  Whitehouse  v,  Androscoggin  E. 
Co.,  52  Me.  208;  Sabin  v.  Vermont 
&c.  E.  Co.,  25  Vt.  363, 
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plaintiff's  land  open  as  a  common;^  or  that  the  railroad  com- 
pany, by  erecting  a  dam,  backed  water  upon  the  plaintiff's 
laud;"  or  that  it  neglected  to  remove  stones  thrown  upon  the 
plaintiff's  land  by  blasting,*  — is  not  admissible.  Neither  can 
the  prospective  obstruction  of  a  public  highway  be  considered 
in  estimating  such  damages;  for  if  a  railway  company  lays 
its  track  upon  a  public  highway,  it  is  bound  to  put  it  in  as 
good  condition  as  it  was  in  before;  and  failing  to  do  this,  it 
may  be  indicted.*  But  if  the  railroad  is  located  near  a  farm- 
er's barn,  the  jury,  in  assessing  his  damages,  may  take  into 
consideration  the  liability  to  loss  by  fire  from  passing  loco- 
motives, and  the  cost  of  removing  the  barn.'  It  will  be  pre- 
sumed, in  support  of  a  verdict,  that  damages  given  by  the 
jury  were  for  injuries  by  negligence  or  other  wrong.* 

§  6344:.  Nor  does  the  Purchase-money  where  the  Land  Is 
Voluntarily  Conveyed.  —  The  same  effect  is  given  to  a  deed, 
made  to  the  company  by  a  land-owner,  of  so  much  land  as 
the  company  would  otherwise  be  entitled  to  condemn  for  the 
erection  of  its  works.  The  consideration  of  the  deed  is  deemed 
to  stand  in  the  place  of  the  damages  which  would  have  been 
assessed  by  commissioners  acting  under  the  statute,  and  is 
understood  to  embrace  compensation  for  all  damages  reason- 
ably to  be  expected  to  flow  from  the  construction  and  main- 
tenance of  the  work,  if  done  in  a  proper  manner,  and  without 
negligence,'  but  not  for  damages  which  might  have  been  pre- 
vented by  the  exercise  of  reasonable  care  and  skill,  —  such  as 
damages  arising  from  flowing  one's  land,  in  consequence  of  a 
railway  company  failing  to  build  a  suitable  culvert  or  sluice,^ 


'  King  V.  Iowa  &c.  E.  Co.,  34  Iowa,  '  Oregon  &c.  E.  Co.  v.  Barlow,  3 

458.  Or.  311. 

'  Selma  &c.  E.  Co.  v.  Keith,  53  Ga.  »  Steele  v.  Western  &c.  Lock  Nav., 

178.  2  Johns.  (N.  Y.)  283. 

'  Whitehouse  v.  Androscoggin  E.  '  Delaware  &c.  Canal  Co.  v.  Lee, 

Co.,  52  Me.  208 ;  Sabin  v.  Vermont  &c.  22  N.  J.  L.  243 ;  Brearley  v.  Delaware 

E.  Co.,  25  Vt.  363.  &c.  Canal  Co.,  20  N.  J.  L.  236. 

*  Gear  v.  O.  C.  &  D.  E.   Co.,  43  '  Hatch  v.  Vermont  &c.  E.  Co.,  25 

Iowa,  83.  Vt.  49,  70. 
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or  to  erect  a  bridge  in  a  proper  raanner,^  or  for  the  reason  that 
the  dam  or  embankment  erected  by  the  defendant,  a  canal 
company,  at  the  time  the  conveyance  of  the  land  was  made  to 
them,  was  improperly  constructed,  or  that  it  was  subsequently 
suffered  to  get  out  of  repair,  whereby  water  got  on  the  plain- 
tiff's land.^  Accordingly,  a  provision  of  the  charter  of  a  canal 
company  that  it  should  be  the  duty  of  the  company,  where  its 
canal  intersected  the  farm-lands  of  any  individual,  "to  pro- 
vide and  keep  in  repair  a  suitable  bridge  or  bridges,  so  that 
the  owner  or  owners  and  others  may  pass  the  same,"  was  held 
to  have  been  waived  by  a  deed  granting  lands  to  the  company 
without  stipulating  for  the  erection  of  such  a  bridge, — the  court 
saying:  "The  presumption  is,  that  as  the  plaintiff  sold  the 
land  for  the  purpose  mentioned,  he  took  into  consideration 
all  the  inconveniences  which  might  result  from  the  construc- 
tion of  the  canal  through  his  farm,  and  asked  and  received  a 
price,  which,  in  his  estimation,  would  cover  all  the  damages 
that  he  might  sustain  in  consequence  of  it.  Had  it  been  the 
intention  of  the  parties,  at  the  time  of  the  conveyance,  that 
the  defendants  should  make  and  maintain  a  bridge  for  the 
plaintiff's  convenience,  the  presumption  is,  there  would  have 
been  a  condition  or  covenant  to  that  effect  in  the  deed.  The 
defendants  having  used  the  land  for  the  single  and  only  pur- 
pose for  which  it  appears  by  the  deed  it  was  purchased,  they 
are  in  no  worse  condition,  nor  are  they  to  have  more  burdens 
imposed  upon  them,  than  if  an  individual  had  purchased  it 
for  the  same  purpose,  or  for  making  any  other  improvement 
thereon  which  would  equally  prevent  the  plaintiff  from  pass- 
ing over  all  parts  of  his  farm.  So  long  as  the  express  inten- 
tion of  the  parties  is  carried  out,  and  the  land  is  applied  to 
the  uses  for  which  it  was  purchased,  the  grantee,  in  the  absence 
of  any  covenant  or  agreement  on  his  part,  is  not  liable  in 
damages  for  any  inconveniences  the  grantor  may  sustain, 
necessarily  resulting  from  doing  the  act  contemplated  by  the 
parties.     The   liability   of  the   defendants,  in   this   respect, 

1  Spencer  v.  Hartford  &c.  E.  Co.,  '  Morris  Oanal  Co.  v.  Eyerson,  27 

10  E.  1. 14.  N.  J.  L.  457,  476. 
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depends,  not  upon  the  provisions  of  their  act  of  incorporation, 
but  upon  the  contract  between  the  parties,  and  for  the  reason 
that  their  right  to  enter  upon  the  land  and  dig  their  canal  is 
founded  upon  contract,  and  not  upon  the  statute."  '■ 

§  6345.  Illustrations  of  the  Foregoing-  Doctrines  —  Dam- 
ages Awarded.  —  Many  tllustrations  might  be  given  of  the  fore- 
going doctrines.  A  railway  company  cannot  defend  an  action  for 
damages  for  injuries  flowing  from  an  act  done  in  excess  of  its 
powers,  although  without  negligence.  If  a  railway  company,  with- 
out authority  from  the  legislature,  uses  steam-engines  to  draw  its 
trains,  and  sparks  from  such  engines  set  fire  to  property  along  its 
line,  it  must  pay  damages  without  proof  of  negligence.^  A  slack- 
water  navigation  company  suffered  one  of  its  dams  to  become  filled 
up  with  dirt  and  debris,  so  that,  in  order  to  preserve  the  navigation, 
it  was  necessary  either  to  clear  it  out  or  to  raise  the  dam  to  a  greater 
height,  which  their  charter,  taken  literally,  empowered  them  to  do. 
They  chose  the  latter  course,  and  in  so  doing  flowed  the  land  of  an 
adjacent  proprietor.  It  was  held  that  an  action  at  common  law 
would  lie  for  the  damages  thereby  inflicted.  Lowrie,  J.,  in  giving 
the  judgment  of  the  court,  said:  "All  the  principles  that  are  neces- 
sary for  the  ruling  of  this  case  may  be  stated  in  a  few  plain  propo- 
sitions: 1.  The  remedies  against  the  company,  provided  by  the  act 
of  incorporation,  are  for  the  injuries  arising  from  the  construction 
of  the  dam  as  a  part  of  the  navigable  highway,  and  they  do  not 
exclude  the  common-law  remedies  for  injuries  arising  from  an 
abuse  of  the  privileges  granted  to  the  company,  or  for  the  neglect  of 
its  duties.  2.  The  dams  and  locks  of  the  company  were  constructed 
as  part  of  the  navigable  highway,  and  the  dam  and  lock  No.  1  could 
not  have  been  lawfully  constructed  for  any  other  purpose  where  they 
are;  and  the  company  had  no  right  to  convert  them  into  a  mere 
receptacle  of  the  dirt  washed  down  from  the  country  above,  to  the 
injury  of  the  riparian  inhabitants.  3.  The  company,  as  custodians 
of  a  navigable  highway,  stand  in  two  distinct  relations  to  the  pub- 
lic,—  one  to  navigators,  and  the  other  to  the  riparian  inhabitants; 
and  out  of  these  relations  arise  distinct  classes  of  duties  and  laws. 
To  navigators  they  owe  the  right  of  a  sufiicient  highway,  and  to  the 
riparian  inhabitants  the  right  to  have  the  natural  flow  of  the  river 

'  Brearley  v.  Delaware  &c.  Oanal  '  Jones  v.  Festiniog  E.  Co.,  L.  E. 

Co.,  20  N.  J.  L.  236,  238.  3  Q.  B.  733. 

312  4977 


5  Thomp.  Corp.  §  6345.]     torts  and  crimes  of  corporations. 

preserved,  except  so  far  as,  by  their  charter,  they  may  change  it  for 
the  purpose  of  improving  its  navigability;  and  the  injuries  and  rem- 
edies correspond  to  those  relations.  4.  The  company  cannot  excuse 
themselves  for  suffering  the  dam  to  be  and  remain  filled  up,  to  the 
injury  of  the  riparian  inhabitants,  by  showing  that  it  would  not  have 
happened  except  because  of  the  deposits  of  dirt  improperly  made 
by  others  in  and  near  the  upper  part  of  the  stream;  because  the  com- 
pany have  the  care  and  control  of  the  dam,  and  it  occasioned  the 
deposit  there,  and  they  have  a  full  remedy  against  all  who  wrongfully 
contributed  to  filling  it  up."  ^  A  railroad  company,  in  constructing 
its  road,  makes  an  insufficient  culvert  over  a  stream  of  water,  and 
so  floods  the  lands  of  a  proprietor,  through  which  the  road  passes. 
He  is  entitled  to  recover  damages  in  an  action  at  common  law,  not- 
withstanding a  previous  assessment  of  land  damages  by  a  jury  under 
the  statute  under  which  the  road  was  built;'  and  so  is  any  other 
person  similarly  injured.'  Nor,  in  the  opinion  of  the  Supreme 
Court  of  Vermont,  is  this  right  confined  to  damages  arising  from 
obstructing  or  diverting  natural  streams;  but  if  the  drains  on  the 
side  of  a  railway  track  are  negligently  suffered  to  get  filled  up,  so 
that  an  adjacent  proprietor  sufiers  damage  from  a  diversion  of  sur- 
face-water upon  his  land,  he  may  recover  damages,  notwithstanding 
a  previous  assessment,  under  a  statute,  of  damages  for  the  taking  of 
the  land  necessary  for  the  company's  roadbed.*  In  repairing  their 
roads,  turnpike  companies  must  take  care  not  to  injure  the  owners 
of  adjoining  lands.  They  have  no  right  to  turn  water  which  washes 
their  roads  onto  the  lands  of  private  persons;  if  they  do,  such  per- 
sons may  have  an  action  against  them  for  the  damages.^  The  pro- 
prietors of  an  irrigating  ditch,  during  an  extraordinary  flood,  in 
order  to  preserve  the  ditch,  cut  one  of  its  embankments  and  turned 
its  waters  upon  adjacent  cultivated  lands,  where  there  was  no 
natural  watercourse  to  carry  them  away.     They  sought  to  justify 

1  Schuylkill  Nav.  Co.  v.  McDonough,  33  Pa.  St.  73,  79. 

»  Southside  R.  Co.  v.  Daniel,  20  '  Boughton  v.  Carter,    18  Johns. 

Gratt.  (Va.)    344;  Pittsburg  &c.   R.  (N.  Y.)  405 ;  Allen  i;.  Hay  ward,  7  Ad. 

Co.  1).  Gilleland,  56  Pa.  St.  445;  «.  c.  &E1.  (n.  s.)  960;  s.c.  4  Eng.  Rail.  Cas. 

94  Am.  Dec.  97 ;  Terra  Haute  &c.  Co.  104.    As  to  damages  in  excavating  for 

V.  McKinley,  33  Ind.  274.  a  railroad,  and  erecting  a  bridge  to 

'  Hentz  V.  Long  Island  R.  Co.,  13  pass  a  highway  over  it,  see  Parker  v. 

Barb.  (N.  Y.)  646.  Boston  &c.  Railroad,  3  Cush.  (Mass.) 

*  Waterman  v.  Connecticut  R.  Co.,  107;  s.  c.  50  Am.  Dec.  709. 
30  Vt.  610;  s.  c.  73  Am.  Dec.  326. 
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this  trespass  on  the  ground  that  it  was  the  act  of  God.  It  was  held 
that,  although  the  storm  was  the  act  of  God,  yet  the  act  of  the  irri- 
gating company,  in  cutting  away  their  embankment,  was  not;  that 
one  man  may  not  thus  destroy  another's  property  in  order  to  pre- 
serve his  own;  and  that  whether  this  act  was  one  of  negligence  was 
properly  left  to  the  jury.^ 

§  6346.  Other  Illustrations — Damages  Denied. — On  the  other 
hand,  where  a  navigation  company,  without  being  guilty  of  negli- 
gence in  suffering  mud  to  accumulate  in  its  dam,  or  otherwise,  raised 
the  height  of  it  for  the  necessary  preservation  of  the  navigation,  as 
its  charter  empowered  it  to  do,  which  act  resulted  in  the  flowing  of 
the  land  of  an  adjacent  owner,  the  owner  could  not  maintain  an 
action  at  common  law  for  the  consequent  damage.*  The  waters  of 
a  canal,  by  percolating  through  the  soil,  and  otherwise,  injured  the 
land  of  an  adjacent  proprietor.  He  brought  an  action  at  common 
law  for  the  damages,  without  showing  negligence,  and  failed,  on  the 
ground  that  these  damages  might  have  been  assessed  by  the  jury 
which  made  his  assessment  of  damages  under  the  statute.'  This 
rule  has  protected  railroad  companies  from  actions  at  common  law 


1  Turner  v,  Tuolumne  Water  Co., 
25  Cal.  397. 

■■■  Fehr  v.  Schuylkill  Nav.  Co.,  69 
Pa,  St.  161.  Williams,  J.,  thought 
that  the  company  could  not  raise  the 
dam  from  mere  motives  of  economy, 
unless  the  expenses  of  clearing  it 
were  excessive  and  unreasonable,  in 
which  case  they  might  raise  it,  pay- 
ing damages,  under  the  statute,  for 
the  injury. 

'  Van  Schoick  v.  Delaware  &c. 
Canal  Co.,  20  N.  J.  L.  249.  A  corpora- 
tion was  created  by  the  Legislature  of 
Connecticut  for  the  purpose  of  con- 
structing and  maintaining  a  canal 
within  certain  limits,  with  all  neces- 
sary waste-weirs,  etc.,  and  providing 
for  the  appointment  of  a  board  of 
commissioners,  with  power  to  desig- 
nate the  route  of  the  canal,  with  all 
the  works  connected  therewith,  and 
to  appraise  the  damages,  giving  notice 
to  the  parties  interested.    The  canal 


and  waste-weirs  were  constructed 
under  the  direction  of  such  commis- 
sioners. The  water  of  the  canal,  dis- 
charged from  one  of  the  waste-weirs, 
after  running  through  the  lands  of 
other  persons,  flowed  upon  the  land 
of  the  plaintiff,  and  thereby  greatly 
injured  it ;  but  it  was  found  that  the 
corporation,  in  thus  discharging  the 
water,  acted  with  proper  prudence 
and  care.  This  injury  to  the  plain- 
tiff's land  resulted,  not  from  any  vis 
major,  but  from  using  the  waste-weir 
for  the  necessary  protection  of  the 
canal.  In  an  action  on  the  case 
against  the  corporation  for  this  injury, 
it  was  held :  1.  That  although  it  is  an 
incident  of  the  sovereignty  of  every 
government  to  take  private  property 
for  public  use,  of  the  necessity  or 
expediency  of  which  the  government 
must  judge,  the  obligation  to  make 
compensation  is  commensurate  with 
the  right.    2.  That  no  intent  of  the 
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for  damages  caused  by  blasting  rocks  in  the  necessary  prosecution 
of  their  work;'  by  cutting  off  one  portion  of  the  plaintiff's  land 
from  the  rest  by  the  necessary  construction  of  their  road;'  by  set- 
ting fire  to  adjacent  property  by  sparks  emitted  from  their  engines, 
due  care  being  used  to  avoid  such  consequences,'  but  not  where  the 
fire  is  the  result  of  negligence.* 

§  6347.  Application  of  the  Doctrine  of  Respondeat  Su- 
perior. —  We  have  already  considered  the  question  of  the 
application  of  the  rule  of  respondeat  superior  to  the  liability  of 
corporations  for  the  torts  of  their  servants,  without  special 
reference  to  the  question  whether  the  tort  was  negligent  or 
malicious,*  with  the  conclusion  that,  if  the  agent  or  servant 
was  acting  within  the  general  scope  of  his  authority  when  he 
did  the  wrong,  the  corporation  will  be  liable  to  respond  in 
damages,  although  the  agent  or  servant  may,  in  the  particular 
instance,  have  acted  without  orders,  or  even  against  orders.^ 
In  all  these  cases,  the  governing  inquiry  is.  What  was  the 
scope  of  the  agency  or  employment  of  the  actor  at  the  time  of 
committing  the  act?  Thus,  the  negligence  of  the  conductor  of 
a  railway  train,  in  putting  or  assisting  passengers  on  or  off  the 
ears,  is  the  negligence  of  the  corporation  owning  or  operating 
the  road,  because  the  performance  of  such  duties  is  within 
the   geueral   scope    of  his  employment.'     So,  a  corporation, 

legislature  to  authorize  the  injury  in  cover    damages     for     such    injury, 

question     was    apparent    from    the  Hooker  v.  New  Haven  &c.  Canal  Co., 

charter    of  incorporation,  either   by  14  Conn.  146;  s.  c.  36  Am.  Dec.  477. 
express  provision  or  fair  construction.  '  Dodge  v.  County  Comm'rs,  3  Met. 

3.  That  the  approval  by  the  commis-  (Mass.)  380. 

sioners  of   this  waste-weir,  with  the  '  Mason  v.  Kennebec  &c.  E.  Co., 

other  works  connected  with  the  canal,  3i  Me.  215. 

did  not  authorize  the  defendants  to  '  Eailroad  Co.  v.  Yeiser,  8  Pa.  St. 

use  it,   though  with    prudence  and  366.    That  this  is  the  prevailing  law, 

care,  to  the  injury  of   the  plaintiff,  see  1  Thomp.  Neg.  (1st  ed.),  p.  159. 

4.  That  an  injury  to  land,  which  de-  *  Ibid.;  Huyetti;,  Philadelphia &c. 
prives  the  owner  of  the  ordinary  use  E.  Co.,  23  Pa.  St.  373. 

of  it,  is  equivalent  to  a  taking  of  that  '  Ante,  (>  6276,  et  seq. 

land.    5.  That,  no  compensation  hav-  '  Ante,  §  6283. 

ing  been  provided  for  or  made  to  the  '  Columbus  &c.  E.  Co.  v.  Powell, 

plaintiff  for  the  injury  sustained,  he  40  Ind.  37.    From  this  the  conclusion 

was    entitled,  in   this   action,  to  re-  has  been  reached  that  an  allegation  of 
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operating  a  street  railway,  was  held  liable  for  injuries  sustained 
by  a  lad  who  got  upon  the  platform  of  one  of  its  cars,  at  the 
request  of  the  driver  of  the  car,  to  bring  him  a  drink  of  water, 
and  who  was  injured  in  getting  off  in  consequence  of  the 
refusal  of  the  driver  to  slacken  speed  for  him,  the  court  pro- 
ceeding upon  the  ground,  more  or  less  doubtful,  that  the 
conduct  of  the  driver  was  within  the  scope  of  his  employ- 
ment.' So,  where  the  plaintiff  was  injured  in  consequence  of 
being  thrown  from  a  wagon  by  a  collision  with  a  car  ownedhj 
railroad  A.,  but  drawn  by  horses  owned  by  railroad  B.,  and 
driven  by  a  man  employed  by  railroad  B.,  —  it  was  held  that 
the  company  operating  railroad  B.  was  liable  in  damages.^ 
On  the  other  hand,  a  corporation  organized  to  establish  and 
conduct  an  agricultural  fair  has  been  held  not  liable  for  the 
negligence  of  a  hackman  employed  by  its  officers  to  convey 
persons  to  and  from  the  fair  grounds, — the  court  proceeding 
upon  the  doubtful  ground  that  there  was  nothing  in  the  arti- 
cles of  incorporation  requiring  this  service.^  This  decision, 
given  merely  to  illustrate  the  manner  in  which  the  courts  are 
divided  on  the  question  under  consideration,  seems  to  violate 
the  principle,  elsewhere  considered,^  that  it  is  immaterial  in 
determining  the  liability  of  a  corporation  for  a  tort  that  the 
tort  was  what  may  be  called  an  ultra  vires  tort,  that  is  to  say, 
committed  by  its  officers  or  agents  in  doing  some  act  which  it 
had  no  power  to  do.  On  a  similar  theory,  it  has  been  held 
that  a  railroad  company  is  not  liable  for  injuries  received  by 
a  child  while  attempting  to  get  upon  one  of  its  cars,  in  con- 
sequence of  an  invitation  from  one  of  its  servants  in  charge 
of  the  car,  where  the  evidence  shows  no  authority  on  the  part 
of  the  servant  to  permit  persons  to  ride  on  the  car,  and  it  does 
not  appear  that  the  invitation  or  permission  was  in  further- 
ance of  the  interests  of  the  road,  or  connected  in  any  manner 

such  negligence  of  a  conductor  is  a  '  Weyant  ti.  New  York  &c.  E.  Co., 

sufficient  charge  of  negligence  against  3  Duer  (N.  Y.),  360. 
the  corporation.    Ibid.  *  Bathe  v.  Decatur  County  Agric. 

'  Day  V.  Brooklyn  &c.  E.  Co.,  12  Soc,  73  Iowa,  11 ;  s,  c.  5  Am.  St.  Eep. 

Hun  (N.  Y.),  435;  a.  c.  affirmed,  76  651. 
N.  Y.  593.  *  Ante,  §  6282. 
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with  the  service  which  the  servant  was  employed  to  render.^ 
These  cases  will  serve  to  illustrate  a  principle,  the  extended  dis- 
cussion of  which  would  take  us  beyond  the  plan  and  limits 
of  the  present  work. 

§  6348.  STot  Liable  for  Ifegligenee  of  Independent  Con- 
tractors.—  On  a  principle  already  considered,^  where  a  con- 
tractor takes  entire  control  of  the  work,  the  employer  having 
no  right  of  supervision  or  interference,  the  employer,  if  he  is 
not  negligent  in  his  selection  of  the  contractor,  is  not  liable  to 
third  parties  for  the  contractor's  lack  of  care  in  the  perform- 
ance of  what  he  has  undertaken.  This  rule  is  not  only  appli- 
cable to  individuals,'  but  to  private  corporations,*  and  also  to 
municipal  corporations;  °  but  this  is  because  they  are  municipal 
and  public  corporations,*  and  not  because  the  work  has  been 
done  by  an  independent  contractor.' 


'  Snyder  v.  Hannibal &c.  B.  Co.,  60 
Mo.  413. 

2  Ante,  §  6278. 

»  Allen  V.  Willard,  57  Pa.  St.  374. 

*  Ardesco  Oil  Oo.  o.  Gilson,  63  Pa. 
St.  146;  Edmundson  v.  Pittsburgh 
&c.  E.  Co.,  Ill  Pa.  St.  316. 

*  Painter  v.  Pittsburgh,  46  Pa.  St. 
213,  216';  Borough  Susquehanna  De- 
pot V.  Simmons,  112  Pa.  St.  384;  «.  c. 
56  Am.  Hep.  317 ;  Reed  v.  Allegheny 
City,  79  Pa.  St.  300;  Erie  v.  Caulkins, 
85  Pa.  St.  247;  s.  c.  27  Am.  Eep.  642. 

*  Lancaster  Avenue  Imp.  Co.  v, 
Ehoads,  116  Pa.  St.  877;  s.  c.  2  Am. 
St.  Bep.  608. 

'  There  is  authority  to  the  effect 
that  public  corporations,  which  merely 
assume  duties  on  behalf  of  the  public 
which  the  law  casts  upon  them  and 
for  which  their  members  receive  no 
pecuniary  benefit,  are  not  liable  for 
the  negligence  of  the  contractors 
whom  they  employ  to  discharge  those 
duties,  even  where  such  negligence 
relates  to  the  result  of  the  work  which 
the  contractor  turns  over  to  the  corr 
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poration.  Thus,  if  repairs  are  done 
upon  a  schoolhouse  by  an  independent 
contractor  so  negligently  that  one  of 
the  pupils  is  injured  in  the  execution 
of  it,  the  school  board  will  not  be  lia- 
ble in  damages  to  the  pupil.  School 
District  v.  Fuess,  98  Pa.  St.  600;  s.  c. 
42  Am.  Bep.  627 ;  Wood  v.  Indepen- 
dent School  District,  44  Iowa,  27;  s.  c. 
31  Am.  Bep.  206,  note.  The  only 
plausible  theory  on  which  this  con- 
clusion can  be  made  to  rest  is,  that 
the  municipal  corporation  owes  no 
duty  to  the  public  to  see  to  the  good 
results  of  the  contractor's  work,  for 
the  non-performance  of  which  duty  it 
is  answerable  in  damages,  distribu- 
tively,  to  any  members  of  the  public 
injured  thereby.  Its  non-liability 
cannot  be  made  to  rest  upon  the  rule 
which  renders  an  ordinary  proprietor 
exempt  from  liability  for  the  negli- 
gence of  an  independent  contractor  en- 
gaged to  construct  a  certain  building, 
or  do  other  prescribed  work  for  him. 
If  the  corporation  is  liable  for  the 
results  of  the  work,  then  it  is  quite  im- 
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§  6349.  Cannot  Escape  liiability  for  Negligent  Perform- 
ance of  Public  Duties  on  This  Ground.  —  But  where  an  indi- 
vidual or  corporation  engages,  by  contract  with  another,  to 
perform  a  certain  duty  for  his  benefit,  such  individual  or  cor- 
poration cannot,  on  grounds  which  at  once  coincide  with  the 
common  understanding,  evade  the  liability  thus  assumed, 
under  the  plea  that  the  obligor  had  let  out  the  performance 
of  the  duty  to  an  independent  contractor,  and  that  the  inde- 
pendent contractor  had  failed  in  the  performance  of  it.  So, 
it  has  been  said:  "When  certain  powers  and  privileges  have 
been  specially  conferred  by  the  public  upon  an  individual 
or  corporation  for  private  emolument,  in  consideration  of 
which,  certain  duties  affecting  the  public  health  or  the  safety 
of  public  travel  have  been  expressly  assumed,  the  individual 
in  receipt  of  the  emoluments  cannot  be  relieved  of  liability 
by  committing  the  performance  of  these  duties  to  another. 
In  such  cases  liability  cannot  be  evaded,  by  showing  that  the 
injury  resulted  from  the  fault  or  neglect  of  a  third  person 
employed  to  perform  these  public  duties."* 

material  by  whose  hand  or  how  the  appliances  which  it  puts  in  the  hands 

work  is  done.    The  rule  above  quoted  of  its  servants  are  reasonably  safe  for 

will  exempt  municipal  corporations,  the  purpose  intended.  Bushby  v.  New 

in  nearly  all  cases,  from  liability  for  York  &c.  K.  Co.,  107  N.  Y.  374;  s.  c. 

damages  growing  out  of  the  non-re-  1  Am.  St.  Eep.  844;  see  also  Flike  v. 

pair  of  their  highways  or  the  unsafe  Boston  &c.  B.  Co.,  53  N.  Y.  549;  s.  c. 

condition    of   their  bridges,   because  13  Am.  Eep.  545;    Corcoran  ^;.  Hol- 

the  work  of  repairing  highways  and  brook,  59  N.  Y.  517 ;  s.  c.  17  Am.  Bep. 

bridges  is  generally  committed  to  in-  369;  Lawler  v.  Androscoggin  E.  Co., 

dependent  contractors.    But  as  mu-  62  Me.  463 ;  8.  c.  16  Am.  Bep.  492,  and 

nicipal  corporations  rest  under  this  note.    A  distinction  has  been  taken 

liability  in   many  jurisdictions,    the  between  the  grounds  of  liability  in 

rule  in  such  jurisdictions  is  inapplica-  case  of  a  public  corporation,  which  is 

ble,  because  it  proves  too  much.  a  gratuitous  trustee  of  public  duties, 

^  Lancaster  Avenue  Imp.   Co.    v.  and  a  private  corporation,  such  as  a 

Ehoads,  116  Pa.  St.  377;  «.  c.  2  Am.  toH-road  company  or  a  railroad  com- 

St.  Eep.  608 ;  citing  Wood  on  Master  pany,  which  performs  public  duties 

&  Servant,  621,  624.   There  is  an  anal-  for    its    own    emolument.    Davis    ,.-. 

ogous  rule  that  a  master  cannot  evade  Lamoille  County  Plank  Eoad  Co.,  27 

the  duty  which  the  law  casts  upon  Vt.  602.     See,  further,  as  to  the  non- 

him  toward  his  servant,  by  delegating  liability  of  public  corporations  for  the 

its  performance  to  another, —  as,  for  neglects    of    subordinate  trustees,  or 

instance,  the  duty  of  seeing  that  the  independent  public  officers, —  Maximill- 
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§  6350.  Liable  to  Servants  for  STeg-ligenc©  of  Vice-prin- 
cipal. —  A  corporation  which  has  delegated  to  one  of  its  agents 
the  power  and  duty  of  appointing  and  removing  employes,  is 
liable  to  one  of  its  employes  for  an  injury  accruing  to  him 
through  the  negligence  of  another  employ^  so  appointed, 
when  the  appointing  agent  has  not  used  due  care  in  selecting 
such  employ^,  although  the  agent  himself  is  possessed  of  com- 
petent skill  and  intelligence.^  This  is  merely  a  branch  of  the 
general  principle,  applicable  alike  to  natural  persons  and  to 
■  corporations,  that  where  the  law  casts  upon  a  person  an  abso- 
lute duty  in  a  given  situation,  or  where  such  person  assumes 
such  a  duty  voluntarily,  the  hand  by  which  he  undertakes  to 
perform  that  duty  is  his  own  hand,  in  conformity  with  the 
maxim  qui  facit  per  alium,  facit  per  se.  The  law  identifies  the 
one  who  commands  with  the  one  who  executes,  and  the  negligence 
of  the  latter  is  imputed  to  the  former.  This  principle  applies 
with  even  greater  force  to  corporations  than  to  individuals, 
since  these  bodies,  from  their  nature,  can  act  only  through 
agents.  Many  American  courts  accordingly  hold  that  the 
officer  or  agent  of  the  corporation,  who  has  charge  of  its  busi- 
ness, or  of  a  particular  part  of  it,  must,  for  all  practical  pur- 
poses, be  regarded  as  the  corporation  itself.^     There  is  great 

ian  V.  New  York,  62  N.  Y.  160;  s.  c.  573;  Frazier  v.  Pennsylvania  E.  Co., 

20  Am.  Eep.  468;  Donovan  v.  Board  38  Pa.  St.  104;  s.  c.  80  Am.  Dec.  467 ; 
of  Education,  85  N.  Y.  117;  Donovan  Ardesco  Oil  Co.  v.  Gilson,  63  Pa.  St. 
t).  McAlpin,  85  N.  Y.  185 ;  «.  c.  39  Am.  146,  150;  Cumberland  &c.  E.  Co.  „. 
Eep.  649.  Moran,  44  Md.  283 ;  Cumberland  &c. 

1  Tyson  v.  South  &c.  E.  Co.,  61  E.  Co.  d.  Hogan,  45  Md.  229;  Patter- 
Ala.  554 ;  g.  c.  32  Am.  Eep.  8.  son  v.  Pittsburg  &c.  E.  Co.,  76  Pa.  St. 

'  Brickner  v.  New  York  &c.  E.  Co.,  389 ;  a.  c.  18  Am.  Eep.  412 ;  Eailroad 

2  Lans.  (N.Y.)  506, 516;  s.c.  affirmed,  Co.  v.  Fort,  17  Wall.   (U.   S.)   553; 

49  N.  Y.  672;  Mullan  t;.  Philadelphia  affirming  s.  c.  2  Dill.  (U.   S.)   259; 

&c.  E.   Co.,  78  Pa.  St.  25,  32;  s.  c.  Grizzle  «.  Frost,  2  Post.  &  Fin.  622; 

21  Am.  Eep.  2 ;  Spelman  v.  Fisher  Mann  v.  Oriental  Print  Works,  11 E.  I. 
IronCo.,56Barb.  (N.Y.)151;Gormly  152;  Cooper  v.  Central  E.  Co.,  44 
1).  Vulcan  Iron-Worka,  61  Mo.  492;  Iowa,  134;  Cook  v.  Hannibal  &c.  E. 
Brothers  «.  Cartter,  52  Mo.  372;  De-  Co.,  63  Mo.  397;  Whalen  v.  Cen- 
vany  v.  Vulcan  Iron- Works,  4  Mo.  tenary  Church,  62  Mo.  326 ;  Louisville 
App.  236;  Kansas  Pacific  E.  Co.  v.  &c.  E.  Co.  r.  Bowler,  9Heisk.  (Tenn.) 
Little,  19  Kan.  267;  Malone  v.  Hath-  866;  Nashville  &c.  E.  Co.  v.  Jones.  9 
away,  64  N.  Y.  5;  a.  c.  21  Am.  Eep.  Heisk.  (Tenn.)  27;  Little  Miami  E. 
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difficulty,  in  many  cases,  in  determining  whether  the  agent  or 
employ^  of  the  corporation,  through  whom  it  acts,  is  to  be 
deemed  its  vice-principal,  or  is  to  be  deemed  a  fellow-servant  of 
the  servant  injured,  within  the  well-known  rule  exempting 
the  master  from  liability,  as  will  be  seen  by  the  cases  cited 
toward  the  end  of  the  preceding  note;  but,  as  the  question  is 
one  not  peculiar  to  corporations,  it  will  not  be  further  en- 
larged upon. 

§  6351.  Contracts  with  Employes  Beleasingr  Damages.  — 

There  is  a  tendency  in  American  legislation  to  make  the  re- 
lation between  incorporated  employers  and  their  employes  the 
subject  of  police  regulations.  This  tendency  exhibits  itself,  in 
several  instances,  in  the  form  of  constitutional  ordinances  and 
legislative  acts,  prohibiting  corporations  from  entering  into 
contracts  with  their  injured  employes,  whereby  the  latter  re- 
lease damages  to  which  they  are  entitled  by  reason  of  the 
negligence  or  fault  of  the  corporation.  The  following  is  an 
instance  of  such  a  constitutional  provision:  "  It  shall  be  un- 
lawful for  any  person,  company,  or  corporation  to  require«of 
its  servants  or  employes,  as  a  condition  of  their  employment, 
or  otherwise,  any  contract  or  agreement  whereby  such  per- 
son, company,  or  corporation  shall  be  released  or  discharged 
from  liability  or  responsibility  on  account  of  personal  inju- 
ries received  by  such  servants  or  employes  while  in  the  serv- 
ice of  such  person,  company,  or  corporation,  by  reason  of  the 
negligence  of  such  person,  company  or  corporation,  or  the 
agents  or  employes  thereof;  and  such  contracts  shall  be  ab- 
solutely null  and  void."  '■  An  example  of  such  a  statute,  re- 
lating to  railroad  corporations,  is  found  on  the  statute  books 
of  Minnesota,  where  the. provision  is  that,  "no  contract,  rule, 
or  regulation  between  such  corporation  and  any  agent  or  serv- 

Oo.  V.  Stevens,  20  Ohio,  415 ;  Cleve-  486 ;  Whaalan  v.  Mad  Eiver  &c.  R. 

land  &c.  E.  Co.  v.  Keary,  3  Ohio  St.  Co.,  8  Ohio  St.  249,  251;  Brabbits  v. 

201 ;   Berea  Stone  Co.  v.  Kraft,  31  Chicago  &c.  K.  Co.,  38  Wis.  289. 
Ohio  St.  287,  292;  «.  c.  27  Am.  Bep.  '  Colo.  Const.  1876,  art.   15,  §  15; 

510;  Louisville  &c.  E.  Co.  o.  Collins,  Montana  Const.  1889,  art.  15,  §  16. 
2  Duvall  (Ky.),  114;  s.  c.  87  Am.  Dec. 
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aiit  shall  impair  or  diminish  such  liability."  The  statute  re- 
fers to  liability  for  negligence,  and  contains  the  proviso  that 
the  act  shall  not  apply  to  damages  sustained  by  any  servant, 
etc.,  while  engaged  in  the  construction  of  any  netv  road,  or  any 
part  thereof,  not  open  to  public  travel  or  use.^ 

§  6352.  Liability  for  Neg-ligence  under  Statutes.  —  Many 
statutes  and  municipal  ordinances  have  been  enacted,  relating 
chiefly  to  railroad  companies,  prescribing  rules  for  the  running 
of  their  trains  and  for  the  conducting  of  their  operations, 
intended  to  conserve  the  safety  of  individuals  and  of  domestic 
animals.  These  statutes  are  in  the  nature  of  police  regula- 
tions, and  their  constitutionality  is  generally  upheld.^  Some  of 
them  are  merely  declaratory  of  the  common  law?  To  collect 
them,  and  to  state  fully  the  exposition  which,  in  their 
various  provisions  and  relations,  they  have  received  at  the 
hands  of  the  courts,  would  form  a  treatise  of  itself,  and  the 
treatise  would  relate  almost  exclusively  to  the  management 
and  operation  of  railroads.  The  scope  of  the  present  work 
will  not  admit  of  more  than  a  reference  to  a  few  of  them. 
One  class  of  them  prescribes  certain  precautions  in  the  running 
of  railroad  trains,  —  regulating  the  rate  of  speed,  the  kind  of 
signals  at  crossings,  the  look-out  to  be  maintained  on  the 
engines,  etc.*     According  to  most  judicial  opinion,  the  viola- 

>  Minn.  Act,  Feb.  24,  1887;  Gen.  Coldw.  (Tenn.)  75;  Louisville  &c.  E- 

Laws  Minn.  1887,  ch.  13,  p.  69.  Co.  v.  Connor,  9  Heisk.  (Tenn.)  21; 

'  Ante,  §  5504,  et  seq.;  Missouri  &c.  Burk  v.  Louisville  &c.  E.  Co.,  7- Heisk. 

E.  Co.  ■».  Humes,  115  U.  S.  512.    Thus,  (Tenn.)  451,  463;  s.  e.  19  Am.  Eep. 

a  statute  of  Kansas  (Kan.  Laws  1874,  618. 

ch.  94,  §  2),  giving  "  a  reasonable  aitor-  '  Such,  for  instance,  was  section 
ney  fee"  to  the  plaintiff  in  case  of  a  1298  of  the  Code  of  Tennessee,  pro- 
recovery,  for  the  prosecution  of  his  viding  that  every  railroad  company 
suit  against  a  railroad  corporation  for  shall  keep  some  one  on  the  locomo- 
the  value  of  stock  killed  or  injured,  tive,  always  upon  the  lookout  ahead, 
is  constitutional.  Such  provision  is  and  that  when  any  person,  etc.,  ap- 
in  the  nature  of  a  penalty,  and  is  not  pears  upon  the  road,  whistle,  put 
beyond  the  power  of  the  legislature,  down  brakes,  and  use  every  possible 
Kansas  Pac.  E.  Co.  v.  Mower,  16  Kan.  means  to  prevent  an  accident;  and, 
573.  See  also  Kansas  Pac.  E.  Co.  v,  therefore,  a  declaration  in  an  action 
Yanz,  16  Kan.  583.  against  a  railroad    company  which 

'  Home  V.  Memphis  &c.  E.  Co.,  1  avers    that  the  company's  servants 
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tion  of  these  statutes  is  negligence  per  se,*  and  according  to  all 
opinion,  it  is  at  least  evidence  of  negligence  to  go  to  the  jury.^ 
But  such  negligence  must,  of  course,  be  the  proximate  cause 
of  the  injury  complained  of.  Thus,  violations  by  those  in 
charge  of  a  railroad  train,  of  a  city  ordinance  as  to  the  rate 
of  speed,  head-lights,  and  bell-ringing,  although  amounting  to 
negligence  per  se,  do  not  render  the  company  liable  for  dam- 
ages, unless  the  accident  was  thereby  produced.'  But  where 
the  accident  is  brought  to  recover  a  penalty  given  by  the  stat- 
ute for  the  negligent  act  prohibited,  as,  for  instance,  for  the 
running  of  a  railroad  train  at  an  unlawful  rate  of  speed,  —  a 
recovery  may  be  had,  although  no  actual  damages  have  resulted.'* 

I  6353.  Ifegrligence  In  the  Performance  of  Ultra  Vires 
Acts.  —  Upon  a  principle  elsewhere  considered,*  it  will  be  no 
defense,  on  the  part  of  a  corporation,  to  an  action  to  charge 
it  with  damages  for  the  negligent  injuries,  that  the  injury 
was  committed  by  its  agents  or  servants  while  engaged  in  a 
business  upon  which  it  had  no  power  under  its  charter  or 
governing  statute  to  enter.  Thus,  a  passenger  may  recover 
for  personal  injuries  occasioned  to  him  by  the  negligence  of  a 
street  railway  corporation,  which  was  transporting  him  on  a 
railway  which  it  had  leased  unlawfully,  but  which  it  was  using 
and  maintaining  without  objection  from  its  owners  or  the 
Commonwealth.* 


wrongfully  and   negligently  ran  its  Co.,  34  Minn.  29;  Wright  ».  Maiden 

cars  over  plaintiff's  intestate,  thereby  &c.  E.  Co.,  4  Allen  (Mass.),  283. 

causing  his  death,  gives  notice  that  '  Karle  v.  Kansas  City  &c.  B.  Co., 

the  killing  was  contrary  to  the  stat-  55  Mo.  476;  Norton  v.  Ittner,  56  Mo. 

ute,   and  requires   the    company  to  351. 

prove  that  it  observed  the  statutory  *  Chicago  &c.  R.  Co.  v.  People,  120 

precautions,  and  was  therefore  not  111.667;  s.  c.  12  N.  E.  Eep.  207. 

liable.    East   Tenn.   &c.    R.   Co.    ■;;.  *  Ante,  §  6282. 

Pratt,  85  Tenn.  9;  «.  c.  1  S.  W.  Rep.  «  Feital  v.  Middlesex  R.  Co.,  109 

618.  Mass.   398;  «.  c.  12  Am.   Rep.   720. 

^  Keim  v.  tJnion  &c.  R.  Co.,  90  Compare  Bathe  v.  Decatur  Co.  Agric. 

Mo.  314.  Soc,  73  Iowa,  11 ;  «.  c.  5  Am.  St.  Rep. 

»  Liddy  D.  St.Louis  R.  Co.,  40Mo.  651. 
606;  Mahan  v.  Union  Depot  &c.  E. 
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Article  II.     In  the  Performance  of  Duties  Voluntarily 

Assumed. 

Section  Section 

6357.  The  governing  principle  stated.      6362.  Liability  for  the  non-perform- 

6358.  Private     corporations    owning  ance  of  statutory  obligations. 

public  works  for  the  use   of     6368.  Corporations  exercising  public 
which  they  receive  tolls.  offices. 

6359.  When    liable    on    principle   of     6364.  Corporations    for  the  mainte- 

nuisance  or  special  damage.  nance  of  public  charities. 

6360.  Liability  of  turnpike  and  plank-     6365.  Payment    of    damages    out  of 

road  companies  for  non-repair.  trust  funds. 

6361.  Private  corporations  how  liable      6366.  Out  of  corporate  funds  in  the 

for  non-exercise  of   granted  hands  of  receivers, 

powers. 

§  6357.  The  Governing-  Principle  Stated.  —  The  principle 
which  governs  the  liability  of  a  corporation  for  negligently 
failing  to  perform  a  duty  voluntarily  assumed,  is  precisely  the 
same  as  that  which  governs  the  liability  of  an  individual  in  the 
like  case.  That  principle  is  this:  Whenever  a  corporation 
undertakes  the  performance  of  a  duty  for  another,  whether 
for  reward  or  gratuitously,  it  is  bound  to  discharge  such 
duty:  where  it  is  undertaken  for  a  reward,  with  the  skill  and 
diligence  of  a  good  business  or  professional  man  who  under- 
takes to  perform  like  services;  and  where  it  is  undertaken 
gratuitously,  with  ordinary  care  and  skill,  —  that  is,  with  the 
care  which  grows  out  of  ordinary  social  relations,  that  which 
pertains  to  good  neighborhood  and  fair  dealing  and  with  the 
skill  which  belongs  to  a  good  professor,  or  undertaker  in  the 
particular  specialty;  and  that  for  a  failure,  in  either  of  these 
cases,  to  perform  with  the  requisite  care  and  skill  the  duty 
undertaken,  an  action  lies  on  behalf  of  the  party  in  favor  of 
whom  such  duty  was  undertaken.  In  all  such  cases,  as  stated 
by  Mr.  Justice  Grier  in  a  leading  case,  the  confidence  induced 
by  undertaking  to  perform  such  a  service  is  a  sufiicient  con- 
sideration to  create  a  duty  in  the  performance  of  it.^  This 
principle  is  of  application  only  to  those  duties  which  the 

'  Philadelphia  &c.  R.  Co.  v.  Derby,  Glavin  v.  Rhode  Island  Hospital,  12 
14  How.  (U.  S.)  468,  485.  The  same  R.  I.  411;  s.  c.  34  Am.  Rep.  675;  9 
principle  is  reaffirmed  and  applied  in      Cent.  L.  J.  329. 
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corporation  has  assumed  towards  individuals:  for  the  perform- 
ance of  those  duties  which  it  owes  exclusively  to  the  State,  or 
to  the  public  generally,  it  is  not  answerable  to  an  individual. 

§  6358.  Private  Corporations  OwBing  Public  Works  for 
the  TJse  of  Whicti  They  Receive  Tolls.  —  In  the  year  1839  it 
appears  to  have  been  disputed  for  the  first  time  in  England, 
first  in  the  Court  of  Queen's  Bench  and  afterwards  in  the 
Court  of  Exchequer  Chamber,  by  able  counsel,  whether  a  cor- 
poration which  has  undertaken  to  construct  or  maintain  cer- 
tain works  (in  the  particular  case,  a  canal),  to  be  used  by  the 
public  generally  on  payment  of  tolls,  was  liable  to  pay  dam- 
ages to  a  person  so  using  the  works,  for  a  mere  negligence  or 
non-feasance  in  failing  to  keep  such  works  in  repair.  It  was 
held  that  an  individual  or  a  corporation  undertaking  such  a 
duty  is  so  liable,  independently  of  statute.^  As  early  as  1810 
a  similar  liability  had  been  declared  in  the  United  States, 
where  the  particular  duty  from  the  non-performance  of 
which  the  damages  resulted  was  enjoined  by  statute.^  There 
the  proprietors  of  the  canal  were  bound  by  their  act  of 
incorporation  to  construct  their  canal  so  deep  and  wide 
that  rafts  of  a  certain  description  could  pass  through, 
when  such  rafts  could  pass  the  river  with  which  the  canal 
was  connected.  It  was  held  that  they  were  liable  to  the 
owner  of  a  raft  of  such  description,  from  whom  they  had 
received  toll  for  the  passage  of  such  raft,  for  the  damages 
sustained  by  him  in  consequence  of  the  canal  not  being  suf- 
ficient to  admit  of  its  passage.  These  cases  express  the 
undoubted  law  of  England  and  America.  The  general  rule 
may  be  stated  thus:  When  a  corporation  is  clothed  by  its 
charter,  by  an  act  of  the  legislature,  or  by  prescription,  which 

^  Parnaby  v.  Lancaster  Oanal  Co.,  contained  allegations  whicli  showed 

11  Ad.  &E1.  223 ;  s.  c.  3  Nev.  &  P.  523 ;  a  duty  at  common  law,  it  was  held 

3  Per.  &  Dav.  162 ;  1  Thomp.  Neg.  541 .  good. 

An  interesting  question  of  pleading  '  Biddle  v.  Proprietors  of  Locks  & 

was  also  decided.     The  declaration  Canals,  7  Mass.  169;  g.  c.  5Am.  Dec, 

was  framed  under  a  statute,  but  as  it  35. 
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presumes  a  charter,  with  power  to  construct  or  improve  turn- 
pikes/ plank  roads,''  bridges,^  ferries,*  railways,^  canals,'  docks/ 


'  Brookville  &c.  Turnp.  Co.  v. 
Pumphrey,  59  Ind.  78;  s.  c.  26  Am. 
Eep.  76;  Zuccarello  v.  Nashville  &c. 
R.  Co.,  12  Heisk.  (Tenn.)  364 ;  South- 
worth  V.  Lathrop,  5  Day  (Conn.),  237, 
where  a  second  sub-contractoir  was 
held,  under  his  contract,  liable  to  pay 
damages  which  a  traveler  had  recov- 
ered of  a  turnpike  company  for  inju- 
ries resulting  from  non-repair,  and 
which  the  company  had  recovered 
over  from  the  principal  contractor, 
the  intermediate  sub-contractor  being 
insolvent.  See  further,  as  to  the  ob- 
ligation of  a  turnpike  company  to  re- 
pair,— Goshen  &c.  Turnp.  v.  Sears,  7 
Conn.  86;  Com.  v.  Worcester  Turn. 
Corp.,  3  Pick.  (Mass.)  327;  Orcutt  v. 
Kittery  Point  Bridge  Co.,  53  Me.  500; 
State  V.  Morris  Turnp.  Co.,  4  N.  J.  L. 
165 ;  «.  c.  7  Am.  Dec.  579 ;  Ward  v. 
Newark  &c.  Turnp.  Co.,  20  N.  J.  L. 
323 ;  Board  of  Internal  Improvement 
V.  Scearce,  2  Duvall  (Ky.),  676. 

*  Davis  V.  Lamoille  County  Plank 
Eoad  Co.,  27  Vt.  602;  Ireland  v.  Os- 
wego &c.  Plank  Eoad  Co.,  13  N.  Y. 
526.  Compare  Sims  i).  Yazoo  &c.  Plank 
Eoad  Co.,  38  Miss.  23. 

°  Watson  V.  Lisbon  Bridge,  14  Me. 
201 ;  s.  c.  31  Am.  Dec.  49 ;  Tift  v.  Jones, 
52  Ga.  538;  Wayne  County 'Turnp. 
Co.  V.  Berry,  5  Ind.  286;  Hayes  v. 
New  York  &c.  R.  Co.,  9  Hun  (N.  Y.), 
63;  Eex  v.  Lindsey,  14  East,  317; 
Eex  V.  Kent,  13  East,  220;  Grigsby  v. 
Chappell,5Eich.L.  (S.  C.)443;Nich- 
oll  V.  Allen,  1  Best  &.S.  915. 

*  Murray  v.  Hudson  Eiver  E.  Co., 
47  Barb.  (N.  Y.)  196;  Oakland  E.  Co. 
V.  Fielding,  48  Pa.  St.  321. 

'  Oakland  E.  Co.  v.  Fielding,   48 
Pa.  St.  320;  Cumberland  Valley  E. 
Co.  V.  Hughes,  11  Pa.  St.  141 ;  s.  c.  51 
Am.  Dec.  513. 
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•  Parnaby  v.  Lancaster  Canal  Co., 
11  Ad.  &  El.  223;  e.  c.  3  Nev.  &  P. 
223;  3  Per.  &  Dav.  162;  Weitner  «. 
Delaware  &c.  Canal  Co. ,  4  Eobt.(N. Y.) 
234 ;  Pennsylvania  E.  Co.  v.  Patterson, 
73  Pa.  St.  491;  Saylor  v.  Smith,  2 
Week.  Not.  Cas.  (Pa.)  687;' Walker 
V.  Goe,  4  Hurlst.  &N.  350;  s.  c.  5  Jur. 
(N.  B.)  739;  28  L.  J.  (Ex.)  184;  Winch 
V.  Conservators,  31  L.  T.  (n.  s.)  128. 
See  also  Manley  v.  St.  Helen's  Canal 
&c.  Co.,  2  Hurlst.  &  N.  840;  s.  c.  27 
L.  J.  (Ex.)  159 ;  Witherley  v.  Eegent's 
Canal  Co.,  12  C.  B.  (n.  s.)  2;  s.  c.  6L.T. 
(N.  s.)  255;  3  Fost.  &  Fin.  61;  Penn- 
sylvania &c.  Canal  Co.  v.  Graham,  63 
Pa.  St.  290;  «.  c.  3  Am.  Eep.  549 ;  Hea- 
cock  V.  Sherman,  14  Wend.  (N.Y.)  58. 

'  Mersey  Docks  Trustees  v.  Gibbs, 
L.  E.  1  H.  L.  93 ;  Gibbs  v.  Liverpool 
Docks,  1  Hurlst.  &  N.  439;  s.  c.  3 
Hurlst.  &  N.  164 ;  Mersey  Docks  &c. 
Board  v.  Penhallow,  7  Hurlst.  & 
N.  329;  Smith  v.  London  &c.  Docks 
Co.,  L.  E.  3  C.  P.  326;  g.  c.  37  L. 
J.  (C.  P.)  217;  Gibson  v.  Inglis,  4 
Camp.  72.  This  last  was  an  action 
on  the  case  against  the  London  Dock 
Company  for  the  negligence  of  their 
servants  in  unloading  a  pipe  of  wine, 
whereby  it  was  staved.  It  appeared 
that  the  company  provided  men 
for  the  discharging  of  ships  in  the 
docks,  and  that  no  lumpers  or 
laborers  provided  by  the  owners  of 
the  goods  to  be  unloaded  could  be  em- 
ployed. The  company  derived  no 
profit  from  the  labor  of  the  men  by 
whom  the  vessels  were  actually  dis- 
charged. On  this  ground,  it  was  con- 
tended that  they  were  not  liable  for 
the  negligence  of  which  these  men 
might  be  guilty ;  but  Lord  Ellenbor- 
ough  held  that,  from  the  manner  in 
which  they  provided  the  men,  they 
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wharves/  water-works,^  gas-works,'  to  improve  navigable 
streams,*  or  to  do  other  like  work  of  a  public  nature  for  the 
benefit  of  members  of  the  public  distributively,  and  to  take 
toll  therefor,^  —  it  is  bound  to  keep  them  in  repair,  and  is 


must  be  considered  to  undertake  for 
the  safe  delivery  of  the  cargo,  and 
that,  on  the  principle  of  Coggs  v.  Ber- 
nard, 2  Ld.  Eaym.  909,  they  were 
liable,  although  they  derived  no  ad- 
vantage from  the  employment  of  their 
servants.  It  was  allowed  there  had 
been  negligence  in  unloading  the  pipe 
of  wine  in  question,  and  the  plaintiff 
had  a  verdict. 

'  Wendell  v.  Baxter,  12  Gray 
(Mass.),  494;  Eadway  v.  Briggs,  37 
N.  Y.  256;  Albany  v.  Ounliff,  2  N.  Y. 
165.  See  also  Pittsburgh  v.  Grier,  22 
Pa.  St.  54;  g.  c.  60  Am.  Dec.  65;  Buck- 
bee  «.  Brown,  21  Wend.  (N.  Y.)  110; 
Mersey  Docks  Trustees  v.  Gibbs,  L.  R, 
1  H.  L.  93 ;  Gibbs  v.  Liverpool  Docks, 
1  Hurlst.  &  N.  439;  s.  c.  3  Hurlst.  & 
N.  164;  Mersey  Docks  &c.  Board  v. 
Penhallow,  7  Hurlst.  &  N.  329;  Pres- 
cott  V.  Duquesne,  48  Pa.  St.  118 ;  Jef- 
ferson ville  V.  Louisville  Ferry  Co.,  27 
Ind.  100;  s.  c.  89  Am.  Dec.  495;  35 
Ind.  19;  Seaman  v.  New  York,  3 
Daly  (N.  Y.),  147. 

^  Bayley  v.  Wolverhampton  Water 
Works  Co.,  6  Hurlst.  &  N.  241,  In 
Atkinson  v.  Newcastle  &c.  Water 
Works  Co.,  2  Ex.  Div.  441,  it  was 
ruled  by  the  English  Court  of  Ap- 
peal, reversing  the  Court  of  Exche- 
quer (L.  E.  6  Ex.  404),  that  an  action 
would  not  lie  against  a  water-works 
company  for  failing  to  keep  its  pipes 
charged  as  required  by  its  governing 
statute,  by  reason  of  which  neglect 
the  plaintiff's  premises  burned  down. 
The  ground  of  the  decision  was  that 
the  statute  creating  the  duty  gave  a 
penalty  of  £10,  one-half  to  any  in- 
former and  the  other  half  to  the  over- 


seers of  the  parish,  for  a  neglect  of 
this  duty,  and  that  the  penalty  ex- 
cluded a  right  of  actipn  for  damages. 
The  court  question  the  authority  of 
Couch  V.  Steel,  3  El.  &  Bl.  402;  s.  c.  23 
L.  J.  (Q.  B.)  121,  which  governed  the 
court  below.  In  that  case  it  was  held 
that  a  statute  (7  &  8  Vict.,  ch.  112, 

5  18)  making  it  the  duty  of  a  ship- 
owner to  have  on  board  a  proper 
supply  of  medicines  for  the  voyage 
created  a  duty  to  each  sailor,  for  the 
breach  of  which  an  action  might  be 
sustained  by  anyone  thereby  injured, 
although  the  statute  gave  a  penalty. 

'  See  Holden  v.  Liverpool  New  Gas 

6  Coke  Co.,  3  0.  B.  1 ;  Mose  v.  Has- 
tings &c.  Gas  Co..  4  Fost.  &  Fin.  324; 
Burrows  v.  March  Gas  &  Coke  Co., 
L.  R.  7  Ex.  96;  Laainen  v.  Albany 
Gas  Light  Co.,  44  N.  Y.  459;  affirm- 
ing s.  c.  46  Barb.  (N.  Y.)  264; 
Butcher  v.  Providence  Gas  Co.,  18 
Alb.  L.  J.  372;  Emerson  v.  Lowell 
Gas  Light  Co.,  3  Allen  (Mass.), 
410;  Hunt  ti.  Lowell  Gas  Light 
Co.,  8  Allen  (Mass.),  169;  s.  c.  85 
Am.  Dec.  697;  Bartlett  v.  Boston 
Gas  Light  Co.,  122  Mass.  209;  Blenk- 
iron  V.  Great  Central  Gas  Consum- 
ers' Co.,  2  Fost.  &  Fin.  437;  Flint  t;. 
Gloucester  Gas  Light  Co.,  9  Allen 
(Mass.),  552;  Holly  v.  Boston  Gas 
Light  Co.,  8  Gray  (Mass.),  123 ;  s.  c.  69 
Am.  Dec.  233 ;  Hutchinson  v.  Boston 
Gas  Light  Co.,  122  Mass.  215;  Bart- 
lett V.  Boston  Gas  Light  Co.,  117  Mass. 
533;  a.  c.  19  Am.  Rep.  421;  Weld  v. 
The  Gas  Light  Co.,  1  Stark.  189. 

*  Rex  V.  Kent,  13  East,  220. 
'  Brown  v.  South  Kennebec  Agric. 
Soc,  47  Me.  275 ;  s.  c.  74  Am.  Dec.  484. 
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liable  in  a  civil  action  to  an  individual  who  has  sustained 
damages  in  consequence  of  a  failure  of  its  duty  in  this  par- 
ticular.' Moreover,  whenever  a  corporation, — as,  for  in- 
stance, a  canal  company,  —  in  consideration  of  the  franchises 
granted  to  it,  becomes  bound,  by  the  express  terms  of  the 
charter  which  it  accepts,  to  perform  a  given  duty,  —  as,  for 
instance,  to  keep  a  road  or  a  bridge  in  repair,  —  it  is  liable 
for  damages  for  an  injury  resulting  to  a  member  of  the  pub- 
lic from  the  failure  to  perform  this  duty,  whether  the  defect 
be  patent  or  latent,  —  unless  he  be  in  default,  or  unless  the 
defect  arose  from  inevitable  accident,  tempest,  or  lightning, 
or  the  wrongful  act  of  some  third  person,  of  which  the  com- 
pany had  no  notice  or  knowledge.^ 

§  6359.  When  lilable  on  Principle  of  Nuisance  or  Special 
Damagre. — The  liability  of  corporations  for  the  non-repair  of 
roads  or  bridges,  which  they  are  under  a  duty  by  their  char- 
ter to  keep  in  repair,  is  often  put  on  the  common-law  ground 
that  they  are  the  authors  of  a  nuisance  which  has  resulted  in 
special  damage  to  the  plaintiff.'  Accordingly,  where  a  charter 
of  a  canal  company  required  it  to  "  build  and  keep  in  good  re- 
pair suitable  and  convenient  bridges  over  the  canal,"  and  one 
of  the  bridges,  being  defective,  gave  way  while  the  plaintiff 
was  driving  over  it,  it  was  held  that  he  might  recover  dam- 
ages, upon  this  principle,  for  the  injury  thus  received.  Mr. 
Justice  Sharswood,  in  giving  the  opinion  of  the  court,  said: 
"  The  charter  is  indeed  a  contract;  but  it  is  also  a  law  imposing 
upon  the  defendants,  as  a  corporation,  the  burden  of  perform- 
ing a  certain  duty  to  the  public.  If  that  duty  to  the  public 
has  not  been  performed,  they  become  thereby  responsible  to 

'  Most  of  the  foregoing  cases  either  pavement  between  its  tracks  in  re- 
sustain  orillustrate  the  text.    Some  of  pair,  under  the  provisions  of  it?  c.liar- 
them,  however,  were  cases  where  the  ter,  see  Troy  v.  Troy  &c.  R.  Co.,  3 
negligence  amounted  not  to  a  mere  Lans.  (N.  Y.)  270. 
non-feasance  in  the  performance  of  '  Pennsylvania  &c.  Canal  Co.  v. 
a  duty  voluntarily  assumed,  but  to  Graham,  63  Pa.  St.  290;  s.  c.  3  Am. 
a  positive  malfeasance.     As  to  the  Eep.  549. 
duty  of  a  street  railroad  to  keep  the          '  Post,  §  6360. 
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all  persons  who  may  suffer  any  special  injury  in  consequence 
of  it.  Upon  the  same  principle,  which  has  been  settled  law 
from  the  Year-books  downward,  if  a  party  has  sustained  any 
special  damage  from  a  public  nuisance  beyond  that  which 
affects  the  public  at  large,  whether  it  be  direct  or  consequen- 
tial, an  action  will  lie  against  the  author  of  the  nuisance  for 
redress.  If  the  defendants,  although  under  the  authority  of 
their  charter,  built  a  bridge  over  their  canal,  which  was 
originally  either  rotten  and  unsafe,  or  became  so  subsequently, 
it  was  a  public  nuisance  in  the  highway,  and  the  plaintiff, 
having  suffered  a  direct  special  injury,  was  entitled  to  recover 
of  them  the  damages."  ^  Where  such  an  injury  happens  to 
the  plaintiff  through  the  negligent  failure  of  the  defendant  to 
perform  a  duty  enjoined  upon  it  by  its  charter,  to  be  per- 
formed on  behalf  of  the  public  generally,  an  action  for  the  in- 
jury which  the  plaintiff  has  received  is  supportable,  not,  indeed, 
on  the  theory  of  privity  of  contract,  but  as  an  action  on  the 
case  for  an  injury  which  the  plaintiff  has  sustained  through 
the  malfeasance  of  the  defendant  in  failing  to  perform  a  duty 
toward  him,  though  springing  from  a  contract  with  another.^ 

§  6360.  Liiability  of  Turnpike  and  Plank-road  Companies 
for  Non-repair.  —  Corporations  chartered  to  improve  public 
highways,  by  converting  them  into  turnpikes  or  plank  roads, 
for  which  service  they  are  entitled  to  exact  tolls  from  travelers, 
rest  under  an  implied  duty  to  keep  the  highways,  which  they 
thus  occupy,  in  a  state  reasonably  safe  for  the  public  travel;^ 
and  if  they  fail  in  the  performance  of  this  duty,  they  are  lia- 
ble in  damages  to  any  traveler  injured,  under  a  principle  al- 
ready stated.^     According  to  one  view,  if  they  fail  to  perform 

'Pennsylvania  &c.  Canal  Co.  t).  582;  Baxter  i;.  Winooski  Turnp.  Co., 
Graham,  63  Pa.  St.  290;  s.  c.  3  Am.  22  Vt.  114,  122;  s.  c.  52  Am.  Dec.  84. 
Eep.  549;    citing  Wilkes  v.  Hunger-  "  Reasoning  of   Sharswood,  C.  J., 

ford  Market  Co.,  2  Bing.  N.  C.  281;  in  Pennsylvania  &c.  Canal  Co.  v. 
Hughes  V.  Pleiser,  1  Binn.  (Pa.)  463;  Graham,  63  Pa.  St.  290;  s.  c.  3  Am. 
8.  c.  2  Am.  Dec.  459;  Pittsburgh  v.     Eep.  549. 

Scott,  IPa.  St.  309;  Commissioners  v.  '  Sims  v.  Yazoo  &c.  Plank  Road 
Wood,  10  Pa.  St.  93 ;  s.  c.  49  Am.  Dec.     Co.,  38  Miss.  23. 

*Ante,  i  6358;  Davis  v.  Lamoille  County  Plank  Road  Co.,  27  Vt.  602. 
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this  duty,  they  cannot  compel  the  traveler  to  pay  toll;^  but 
another  view  is  that  the  traveler  is  estopped,  by  the  fact  of 
using  the  road,  from  defending  an  action  for  tolls  on  this 
ground.'^  On  the  other  ,hand,  a  traveler  who  pays  no  tolls 
and  is  not  liable  to  pay  any,  cannot  maintain  an  action 
against  such  a  corporation  for  the  non-repair  of  its  road, 
because  it  has  assumed  no  duty  to  him,  but  he  takes  the 
road  as  he  finds  it.'  Such  a  corporation  is  under  an  obliga- 
tion to  maintain  every  part  of  the  road  in  a  safe  condition, 
and  is  liable  for  damages  resulting  from  the  non-performance 
of  his  duty.*  In  the  discharge  of  this  duty,  such  corporations 
are  bound  to  exercise  ordinary  care,  skill,  and  diligence,  but 
they  are  not  liable  for  accidents  not  caused  by  the  want  of 
such  care,  skill,  and  diligence,^ — in  other  words,  they  are  not 
liable  as  insurers.  It  has  been  held  that,  where  a  bridge  upon 
a  turnpike  road  becomes  unsafe  from  the  gradual  decay  of  the 
timbers,  and  the  danger  is  not  open  and  visible,  the  owners 
of  the  road  are  responsible  for  the  sufficiency  of  tlie  bridge,  so 
long  as  they  continue  to  take  toll  and  keep  the  road  open  to 
the  public,  although  notice  is- given  to  those  who  pass  that  there 
is  danger.  In  order  to  exonerate  themselves,  the  company 
must  give  notice  that  there  is  danger  for  which  they  will  not 
be  responsible,  and  must  refuse  to  take  toll.*  It  is,  of  course, 
competent  for  the  legislature  to  increase  this  rule  of  liability, 
at  least  where  it  does  so  prior  to  the  granting  of  the  charter 
or  franchises,  and  to  make  the  corporation  liable  substantially 
as  an  insurer.  Accordingly,  under  a  statute  of  Massachusetts' 
which  provided  that  a  turnpike  corporation  should  be  liable 
to  pay  all  damages  which  might  happen  to  any  person  from 
whom  toll  was  demandable,  from  defects  of  its  bridges,  or 


'  Sims  V.  Yazoo  &c.  Plank  Boad  '  To wnsendu.Susquehannah  Turn- 
Co.,  38  Miss.  23.  pike  Co.,  6  Johns.  (N.  Y.)  90.    And 

^  Ante,  §  5932.  see  Wilson  v.  Susquehannah  Turnp. 

'  Williams  v.  Hingham  &c.  Turnp.  Co.,  21  Barb.  (N.  Y.)  68;  Goshen  &c. 

Corp.,  4  Pick.  (Mass.)  341.  Turnp.  Co.  v.  Sears,  7  Conn.  86. 

*  Baltimore  &c.  Turnp.  Co.  v.  Cas-  •  Eandall  v.  Cheshire  Turnp.,    6 

sell,  66  Md.  419;  «.  c.  59  Am.  Eep.  N.  H.  147;  s.  c.  25  Am.  Dec.  453. 

175;  7  Atl.  Eep.  805.  '  Mass.  Stat.  1804,  ch.  125,  §  6. 
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want  of  repair  of  its  road,  it  was  held  that  such  a  corporation 
was  liable  for  damage  sustained  by  a  traveler  in  consequence 
of  a  defect  in  the  road,  although  the  defect  was  a  latent  one, 
and  the  corporation  used  due  diligence  to  discover  defects,  and 
keep  the  road  in  repair.^  But  such  a  statute  will  not  be  al- 
lowed to  have  the  unjust  operation  of  requiring  the  corpora- 
tion to  pay  damages  occasioned  by  the  negligence  of  the  traveler; 
and  therefore  it  has  been  held  that  where  there  is  a  failure, 
on  the  part  of  a  turnpike  company,  to  comply  with  an  express 
requirement  of  the  statute,  either  as  to  the  width  of  the  road, 
or  the  mode  of  its  construction,  and  a  person  traveling  over  it 
sustains  an  injury  in  consequence  of  such  omission, — the 
turnpike  company  is  liable,  unless  it  appears  that  the  plain- 
tiff could  have  avoided  the  injury  by  the  exercise  of  ordinary 
care  and  prudence.  But  if  the  plaintiff's  injury  is  not  charge- 
able to  such  omission,  the  corporation  is  not  liable.^  So,  a 
turnpike  company,  which  is  made  liable  by  its  charter  to  pay 
all  damages  accruing  from  the  neglect  of  a  bridge,  is  not  lia- 
ble for  damages  sustained  by  one  who  overloads  the  bridge,  if 
it  be  of  sufficient  ordinary  strength.'  It  has  been  held  that 
where,  in  pursuance  of  an  agreement  between  a  plank-road 
company  and  a  town,  a  public  highway  in  the  limits  of  the 
latter  is  superseded  by  a  plank  road  constructed  by  the  com- 
pany, the  latter,  and  not  the  town,  becomes  liable  for  injuries 
occasioned  by  its  insufficient  repair.*  Although  a  turnpike 
company  has  a  lawful  right  to  repair  its  road  in  such  a  way 
as  to  ward  off  the  effect  of  rains  and  freshets,  yet,  in  the  exer- 
cise of  that  right,  they  must  not  injure  adjoining  land.  If  a 
damage  arises  from  their  negligence  in  this  respect,  the  land- 
owner may  recover  against  them  from  the  company.* 

§  6361.  Private  Corporations  liow  Liable  for  Non-exercise 
of  Granted  Powers.  —  It  does  not  follow,  however,  that  be- 
cause power  to  construct  or  maintain  a  railway,  or  other  pub- 

'■  Yale    V.    Hampden  &c.    Tump.  "  Richardson     v.     Royalton     &c. 

Corp.,  18  Pick.  (Mass.)  357.  Turnp.  Co.,  5  Vt.  580. 

'  Wilson  V.  Susquehannah  Turnp.  *  Davis  v.  Lamoille  Co.  Plank  Eoad 

Co.,  21  Barb.  (N.  Y.)  68.  Co.,  27  Vt.  602. 

'  Boughton  V.  Carter,  18  Johns.  (N.  Y.)  405. 
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lie  work,  is  granted  to  a  person  or  corporation  for  his  or  its 
private  emolument,  such  person  or  corporation  will  be  com- 
pelled by  mandamus  to  execute  the  power,  or  be  liable  to  a 
private  action  for  a  non-exercise  of  such  power.  Such  a  statute 
will,  it  seems,  be  deemed  permissive  unless  its  terms  plainly 
import  the  contrary.*  But  a  railway  company  which  has  so 
far  entered  upon  the  execution  of  its  statutory  powers  as  to 
condemn  land  to  build  part  of  its  line,  will  be  compelled  by 
mandamus  to  complete  it,  unless  it  shows  that  it  has  become 
impossible  for  it  to  do  so;^  and  if  after  such  a  railway  has 
been  built  the  company  takes  up  its  rails,  a  mandamus  will  lie 
to  compel  it  to  reinstate  them.'  So,  the  proprietor  of  a  toll- 
bridge  must  keep  the  same  in  repair  so  long  as  he  exercises 
the  privilege  accorded  him  by  a  statute  of  receiving  tolls,  or 
else  he  must  pay  damages  to  anyone  thereby  specially  injured. 
He  cannot  escape  this  liability  by  maintaining  a  ferry,  and 
collecting  ferriage  in  lieu  of  the  statutory  pontage.*  'It  seems 
that  a  corporation  created  by  the  legislature  of  a  State,  and 
wliich,  under  a  contract  with  the  State,  has  assumed  the 
exclusive  duty  of  repairing  the  levees  upon  a  certain  river 
within  the  State,  for  the  purpose  of  preventing  the  overflow 
of  cultivable  lands,  is  liable  for  damages  to  a  private  land- 
owner for  the  non-performance  of  the  duty;  but  where  suf- 
ficient time  had  not  elapsed  between  the  date  at  which  the 
corporation  became  empowered  to  enter  upon  the  discharge  of 
the  duty  so  assumed  and  the  happening  of  the  injury  for 
which  the  plaintiff  brought  his  action,  it  was  held  that  the 
corporation  was  not  liable.' 

§  6362.  liiaMlity  for  the   Non-performance  of    Statutory 
Obligations.  —  It  is  a  general  rule,  subject  to  some  exceptions, 

'  Bex  V.  Birmingliam  Canal  Nav.,  E.  Co.  v.  Phillip,  2  Macq.  H.  L.  Cas. 

2  W.  Black.  708,  per  Lord  Mansfield,  514;  a.  c.  29  Sc.  Jur.  242;  1  Pat.  Sc. 

0.  J.,  and  Action,  J. ;  Eegina  v.  York  App.  681. 

&c.  K.  Co.,  1  El.  &  Bl.  178,  per  Erie,  »  Eex  v.  Severn  &c.  E.  Co.,  2  Barn. 

J. ;  Nicholl  v.  Allen,  1  Best  &  S.  915,  &  Aid.  646. 
932,  per  Crompton,  J.  •  Nicholl  v.  Allen,  1  Best  &  S.  916. 

*  Eegina  v.  York  &c.  E.  Co.,  1  El.  *  Loque  v.  Louisiana  Levee  Co.,  27 

6  Bl.  178.     Compare  Edinburgh  &c.  La.  An.  134. 
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that  where  an  obligation  is  imposed  upon  a  person  by  statute, 
he  is  liable  to  anyone  who  may  have  been  injured  by  its  hav- 
ing been  negligently  performed;'  and  this,  whether  it  was 
performed  by  himself  or  by  an  independent  contractor  em- 
ployed by  him.^  Familiar  illustrations  of  this  principle  are 
found  in  the  running  of  railroad  trains  at  a  rate  of  speed  pro- 
hibited by  statute,  —  the  courts  holding  that  this  constitutes 
negligence  per  se;^  in  the  omission  of  such  a  company  to  main- 
tain the  statutory  signals  at  a  highway-crossing;*  in  a  farmer 
running  a  threshing-machine  without  having  the  tumbling- 
rods  "  boxed  and  secured  while  running,"  as  required  by  a 
statute; '  and  in  a  person  keeping  a  sign  suspended  over  a 
sidewalk,  in  violation  of  a  city  ordinance,  so  that  it  is  blown 
down  by  a  violent  gale,  inflicting  injury.'  Upon  the  same 
principle,  where  the  charter  of  a  corporation,  or  other  govern- 
ing statute,  makes  it  the  duty  of  the  corporation  to  keep  in 
repair  a  bridge,  dike,  canal,  or  other  public  work,  an  individual 
injured  by  a  neglect  of  the  statutory  duty  may  maintain  an 
action  therefor.'  The  same  rule,  we  shall  see,  is  applicable  to 
chartered  municipal  corporations.' 


•  Gray  ».  PuUen,  5  Best  &  S.  970;  Canals,  7  Mass.  169;  «.  c.  5  Am.  Dec. 
s.  c.  34  L.  J.  (Q.  B.)  265;  13  Week.  35;  Pennsylvania  &c.  Canal  Co.  d.  Gra- 
Rep.257;  11  L.T.  (n.s.)  569;  Mersey  ham,  63  Pa.  St. 290;  Pennsylvania  E. 
Docks  Trustees  v.  Gibbs,  L.  R.  1 H.  L.  Co.  v.  Patterson,  73  Pa.  St.  491 ;  Har- 
93 ;  Coe  v.  Wise,  L.  E.  1  Q.  B.  711 ;  rison  v.  Great  Northern  E.  Co.,  3 
s.  c.  7  Best  &  S.  831 ;  37  L.  J.  (Q.  B.)  Hurlst.  &  C.  231;  s.  c.  10  Jur.  (n.  s.) 
262 ;  Bessant  v.  Great  Western  K.  Co.,  992 ;  33  L.  J.  (Ex.)  266 ;  12  Week.  Eep. 
8  C.  B.  (N.  s.)  368.  1081;  10  L.  T.  (n.  s.)  621;  Bayley «;. 

'  Gray  v,  Pullen,  sv/pra.  Wolverhampton  Water  Works  Co.,  6 

»  Correll  v.  Burlington  &c.  R.  Co.,  Hurlst.  &  N.  241.    In  this  case  the 

38  Iowa,  120;  ».  c.  18  Am.  Eep.  22;  water-works  company  was  held  liable 

Jetter  v.  New  York  &c.  E.  Co.,  2  to  a  traveler  whose  horse  was  injured 

Keyes  (N.  Y.),  154.  by  their  failing  to  keep  a  fire-plug  in 

*  Dodge  V.  Burlington  &c.  R.  Co.,  repair,  as  directed  by  a  statute,  al- 
34  Iowa,  276.  though  the  plug  belonged  to  the  local 

'  Reynolds  v.  Hindman,  32  Iowa,  board  of  health,  which  was  liable  to 

146 ;   Messenger   v.    Pate,  42   Iowa,  the  water-works  company  for  the  ex- 

443_  penses  of  the  repairs. 

«  Salisbury  v.  Herchenroder,   106  "  Erie  Cityi;.  Schwingle,  22  Pa.  St. 

Mass.  458 ;  «.  c.  8  Am.  Rep.  354.  384 ;  s.  c.  60  Am.  Dec.  87. 


'  Riddle  v.  Proprietors  of  Locks  & 
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§  6363.  Corporations  Exercising  Public  Offices.  —  A  public 
ofiBce  may  well  be  vested  in  a  corporation.*  It  is  scarcely 
necessary  to  suggest  illustrations  of  this.  In  this  country  the 
power  of  eminent  domain  is  constantly  exercised  in  behalf  of 
corporations,  on  the  ground  that  the  use  for  which  the  land 
is  required  is  a  public  use.  In  England  the  duties  formerly 
discharged  by  overseers  of  highways  and  turnpike  trustees 
appear  now  to  be  generally  committed  by  statute  to  incorpo- 
rated boards  called,  for  what  reason  the  writer  does  not  know, 
"local  boards  of  health."  Now,  public  oflBcers  who  are  charged 
by  law  with  duties  toward  such  individuals  as  apply  to  them 
for  the  performance  of  them  and  pay  the  statutory  fee,  are 
liable  in  damages  to  such  individuals  for  failing  to  perform 
such  duties.  Of  this  class  of  ofl&cers,  clerks  of  courts,  notaries 
public,  recorders  of  deeds,  sheriffs,  constables,  coroners  when 
executing  civil  process,  and  inspectors  of  meats,  are  exam- 
ples.^ The  relations  of  these  officers  to  an  individual  who 
thus  requests  them  to  act  is  analogous  to  a  relation  resting  in 
contract.  The  liability  of  the  officer  is  the  same  as  though  he 
had  agreed  with  the  individual  to  do  the  particular  work  for 
the  stipulated  fee,  and  then  had  failed  wholly  or  in  part  to 
do  it.  A  privity  exists  between  tliem  corresponding  to  what 
is  called  privity  of  contract,  and  the  individual  may  recover 
of  the  officer  the  damages  he  has  suffered  from  the  failure  of 
the  officer  to  perform  the  required  duty.  Although  there  are 
many  officers,  such  as  surveyors  of  highways,'  the  Postmaster- 

'  Mr.  Justice  Blackburn,  in  Mer-  s.  c.  in  error,  9  Ex.  609.    This  view 

sey  Docks  Trustees  v.  Gibbs,  L.  R.  1  of  the  non-liability  of  such   oflBcers 

H.  L.  93.  is  taken  by  some  courts  in  this  coun- 

'  See   Houseman    v.    Girard    &c.  try:  Bartlett  v.   Orozier,   17   Johns. 

Build.  Asso.,  81Pa.  St.  256;  M'Cara-  (N.    Y.)    439;     reversing    s.    c.    15 

her  V.  Com.,  5  Watts  &  S.  (Pa.)  21;  Johns.    (N.   Y.)    250;    Garlinghouse 

s.  c.  39  Am.  Dec.  106;  Com.  v.  Har-  v.  Jacobs,  29  N.  Y.   297;   Young  v. 

mer,  6  Phila.  (Pa.)  90.  Commissioners  of    Eoads,  2  Nott  & 

'  Young  V.  Davis,  7  Hnrlst.  &  N.  McO.  (S.  C.)  537;  Nobles  v.  Langley, 

760;    s.    0.    aflBrmed   in   Exchequer  66  N.  C.   287;    Tyson   v.  Baltimore 

Chamber,  2  Hurlst.  &  C.  197.     Chief  County,  28  Md.  510;  Walter  v.  Wi- 

Baron  Pollock,  in  the  court  below,  comico  County,  35  Md.  385;  Ball  v. 

ruled  the  case  on  the  authority  of  Winchester,  32  N.  H.  435.   But  denied 

M'Kinnon  v.  Pensjn,  8  Ex.  319;  by  others:  Hover  v.  Barkhoof,  44 
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General,'  and  the  trustees  of  a  school  district,  who  are  not 
so  liable;^  yet  in  England  quasi-public  corporations,  charged 


N.  Y,  113;  Eobinson  v.  Chamberlain, 
34  N.  Y.  389;  s.  c.  90  Am.  Dec.  713; 
Smith  V.  Wright,  24  Barb.  (N.  Y.) 
170 ;  Bryan  v.  Landon,  3  Hun  (N.  Y.), 
500;  s.  c.  5  Thomp.  &  0.  (N.  Y.)  594; 
Rector  v.  Pierce,  3  Thomp.  &  0. 
(N.  Y.)  416;  Day  v.  Grossman,  4 
Thomp.  &  C.  (N.  Y.)  122;  Bostwick 
V.  Barlow,  14  Hun  (N.  Y.),  177;  Mc- 
Cord  V.  High,  24  .Iowa,  336.  It  was 
also  ruled  in  England  that  turnpike 
trustees  were  not  personally  liable  for 
damages  happening  to  travelers  in 
consequence  of  the  negligence  of  those 
whom  they  were  obliged  to  employ  to 
keep  the  turnpike  in  repair:  they 
were  answerable  only  for  their  own 
personal  defaults.  Harris  v.  Baker,  4 
Maule  &  S.  27 ;  Humphreys  v.  Mears, 
1  Man.  &  Ey.  187;  Hall  v.  Smith,  2 
Bing.  156.  And  the  same  rule  has 
been  declared  by  the  House  of  Lords 
under  the  law  of  Scotland,  which  in 
this  respect  is  the  same  as  the  law  of 
England.  Duncan  v.  Findlater,  6 
Clark  &  Fin.  894.  An  exception  to 
this  rule  has  been  declared  in  New 
York  with  reference  to  the  liability  of 
contractors  for  the  repair  of  public 
canals  belonging  to  the  State.  These 
persons  are  held  by  the  courts  of  that 
State,  on  grounds  not  sound  in  prin- 
ciple, but  sustained,  perhaps,  by  views 
of  public  policy,  liable  in  damages  to 
any  person  using  the  canal,  for  any 
injury  he  may  have  sustained  by 
their  neglect  to  perform  the  duty  of 
keeping  their  respective  sections  of 
the  canal  in  repair.  Adsit  v.  Brady, 
4  Hill  (N.  Y.),  630;  «.  c.  40  Am.  Dec. 
305 ;  Fulton  Fire  Ins.  Co.  v.  Baldwin, 
37  N.  Y.  648 ;  Eobinson  v.  Chamber- 
lain, 34  N.  Y.  389;  s.  c.  90  Am.  Dec. 
713;  Conroy  v.  Gale,  5  Lans.  (N.  Y.) 
344;   8.   c.  affirmed,   47   N.    Y.   665; 


Stack  V.  Bangs,  6  Lans.  (N.  Y.)  262; 
Johnson  v.  Belden,  2  Lans.  CN.  Y.) 
433;  s.  c.  affirmed,  47  N.  Y.  130.  Un- 
der the  statutes  of  Mississippi,  bridge 
contractors  who  engage  with  the  po- 
lice boards  of  the  counties  to  keep  the 
county  bridges  in  repair  for  stated 
periods,  and  who  seem  to  occupy, 
with  reference  to  what  they  under- 
take, substantially  the  same  position 
as  canal  contractors  in  New  York,  are 
liable  to  travelers  for  the  damages 
they  may  sustain  in  consequence  of 
their  bridges  being  suffered  to  get  out 
of  repair.  Sutton  v.  Board  of  Police, 
41  Miss.  236. 

1  Lane  v.  Cotton,  1  Ld.  Raym.  646; 
Whitfield  V.  Le  Despencer,  Cowp. 
754.  So,  a  local  deputy  postmaster  is 
regarded  as  an  officer  of  the  public 
and  not  as  an  agent  of  the  principal 
postmaster.  Schroyer  v.  Lynch,  8 
Watts  (Pa.),  453;  Wiggins  v.  Hatha- 
way, 6  Barb.  (N.  Y.)  632;  Dunlop  v. 
Munroe,  7  Cranch  (U.S.),  242;  Bolan 
D.Williamson,  1  Brev.  (S.  0.)  181.  But 
in  apparent  conflict  with  this  doctrine 
it  has  been  held  in  Virginia,  that  a 
mail  contractor  is  responsible  in  a 
civil  action  to  the  owner  of  a  letter 
for  the  negligence  of  his  servant  in 
losing  it.  Sawyer  v.  Corse,  17  Gratt. 
(Va.)  230.  In  this  case  Joynes,  J., 
made  the  following  statement,  which 
is  evidently  too  broad:  "It  is  well 
settled  that  a  public  officer,  or  other 
person  who  takes  upon  himself  a  pub- 
lic employment,  is  liable  to  third  per- 
sons, in  an  action  on  the  case,  for  any 
injury  occasioned  by  his  own  personal 
negligence  or  default  in  the  discharge 
of  his  duties." 

»  Bassett  v.  Fish,  75  N.  Y.  303 ;  g.  c. 
19  Alb.  L.  J.  160;  reversing  g.  c.  12 
Hun  (N.  Y.),  209. 
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by  statute  with  the  duty  of  keeping  the  highways,  docks,  and 
other  public  works  in  repair,  and  provided  with  funds  for 
this  purpose,  are  liable  in  civil  actions  for  damages  to  any 
person  injured  by  a  neglect  of  their  duties;  but  the  action 
lies  against  them  only  as  a  corporation,  and  the  damages  are 
leviable  only  out  of  their  corporate  funds.^  Nor  will  want  of 
funds  with  which  to  repair  be  a  defense  to  such  actions, 
where  the  commissioners  possess  the  means  of  raising  the 
necessary  funds,  —  as,  by  levying  a  tax.^  It  is  not  necessary 
to  show  affirmatively  that  the  commissioners  had  funds,  or 
the  means  of  raising  funds,  to  meet  any  damages  which 
might  be  recovered  against  them.' 


'  Mersey  Docks  Trustees  v.  Gibbs, 
L.  E.  1  H.  L.  93;  Coe  v.  Wise,  37 
L.  J.  (Q.  B.)  262;  s.  c.  7  Best  &  S. 
831 ;  L.  R.  1  Q.  B.  711 ;  14  L.  T.  (n.  s.) 
891;  Smith  v.  West  Derby  Local 
Board,  3  0.  P.  Div.  423;  Winch  v. 
Conservators  of  the  Thames,  L.  E.  7 
C.  P.  458 ;  s.  c.  aifirmed  in  Exchequer 
Chamber,  L.  E.  9  0.  P.  378 ;  White  v. 
Hindley  Local  Board,  L.  E.  10  Q.  B. 
219;  s.  c.  44  L.  J.  {Q.  B.)  114;  32 
L.  T.  (N.  s.)  460;  23  Week.  Eep.  651; 
Hartnall  v.  Ryde  Oomm'rs,  4  Beat  & 
S.  361;  s.  c.  10  Jur.  (n.  s.)  257;  33 
L.  J.  (Q.  B.)  39 ;  distinguishing  Young 
V.  Davis,  7  Hurlst.  &  N.  760;  Met- 
calfe V.  Hetherington,  11  Ex.  257; 
s.  c.  25  L.  J.  (Ex.)  314 ;  Ohrby  v.  Eyde 
Oomm'rs,  5  Best  &  S.  743;  s.  c.  10 
Jur.  {N.  s.)  1048;  Clothiers.  Webster, 
12  C.  B.  (N.  s.)  790;  s.  c.  9  Jur.  (n.  s.) 
231 ;  Whitehouse  v.  Fellowes,  10  0.  B. 
IN.  s.)  765;  s.  c.  30  L.  J.  (0.  P.)  306; 
Hard  wick  v.  Moss,  7  Hudst.  &  N.  136 ; 
s.  c.  31  L.  J.  (Ex.)  314;  7  Jur.  (n.  s.) 
804;  Davis  v.  Curling,  8  Q.  B.  286; 
s.  c.  10  Jur.  69;  15  L.  J.  (Q.  B.)  56; 
12  Week.  Eep.  1079 ;  Foreman  v.  Can- 
terbury, L.  E.  6  Q.  B.  214;  g.  c.  40 
L.  J.  (Q.  B.)  138;  24  L.  T.  (n.  s.)  385; 
Euck  V.  Williams,  3  Hurlst.  &  N.  308 ; 
s.  c.  27  L.  J.  (Ex.)  359 ;  Ward  v.  Lee, 
7  El.  &  Bl.  426;  Southampton  &c. 
5000 


Bridge  Co.  v.  Local  Board,  8  El.  &  Bl. 
801;  Meek  v.  Whitechapel  Board,  2 
Post.  &  Fin.  144 ;  Brownlow  v.  Metro- 
politan Board,  16  O.  B.  (n.  s.)  546; 
aflarming  s.  c.  13  C.  B.  (n.  s.)  768. 

'  Hartnall  v.  Eyde  Oomm'rs,  4 
Best  &  S.  361.  This  is  in  conform- 
ity with  the  general  American  doc- 
trine applicable  to  the  liability  of 
overseers  of  highways  (Hover  v.  Bark- 
hoof,  44  N.  y.  113),  and  to  the  rule 
applicable  to  the  liability  of  munici- 
pal corporations.  Henley  v.  Mayor 
of  Lyme  Regis,  5  Bing.  91 ;  s.  c.  3  Moo. 
&  P.  278 ;  in  error  to  King's  Bench,  3 
Barn.  &  Adol.  77;  in  the  House  of 
Lords,  2  Clark  &  Fin.  331 ;  1  Bing. 
N.  0. 222 ;  8  Bli.  N.  R.  690 ;  1  Scott,  29 ; 
Erie  City  v.  Schwingle,  22  Pa.  St.  384; 
8.  c.  60  Am.  Dec.  87 ;  Hines  v.  Lock- 
port,  50  N.  Y.  236;  affirming  s.  c.  41 
How.  Pr.  (N.  Y.)  435 ;  5  Lans.  (N.  Y.) 
16;  60  Barb.  (N.  Y.)  378;  Hyatt  v. 
Rondout,  44  Barb.  (N.  Y.),  385;  s.c. 
affirmed,  see  41  N.  Y.  619 ;  Peach  v. 
Utica,  10  Hun  (N.  Y.),  477;  Hutson 
V.  New  York,  9  N.  Y.  163;  s.  c.  59  Am. 
Dec.  529;  5  Sandf.  (N.  Y.)  289;  Mil- 
ledgeville  v.  Cooley,  55  Ga.  17.  See 
Smith  V.  Wright,  27  Barb.  (N.  Y.)  621. 
*  Ohrby  v.  Eyde  Oomm'rs,  5  Best 
&S.  743;  s.  c.  10  Jur.  (n.  s.)  1048;  33 
L.  J.  (Q.  B.)  296;  12  Week.  Rep.  1079. 
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§  6364.  Corporationsfortlie  Maintenance  of  Public  Cliar- 
ities.  —  The  Supreme  Court  of  Rhode  Island  has  decided  that 
a  corporation  which  maintains  a  hospital  as  a  public  charity, 
receiving  its  income  mainly  from  endowments  and  voluntary 
contributions,  charging  patients  only  for  board,  warmth, 
washing,  and  nursing,  and  furnishing  them  medical  and  sur- 
gical attendance  gratuitously,  —  that  is,  calling  in  for  them, 
when  necessary,  certain  physicians  and  surgeons  who  give 
their  services  to  patients  of  the  hospital  without  charge,  —  is 
liable  in  damages  out  of  its  corporate  funds  for  an  injury  to  a 
patient  by  the  negligence  of  its  surgical  interne,  the  same  be- 
ing a  medical  student  who  is  required  to  attend  constantly  at 
the  hospital,  but  who  receives  no  other  compensation  for  his 
services  than  his  board,  lodging,  and  the  experience  thereby 
acquired.^  This  decision  acquires  interest  from  the  fact  that 
the  Supreme  Judicial  Court  of  Massachusetts  decided  other- 
wise in  a  much  similar  case.^  In  the  Rhode  Island  case,  a 
hospital  patient  sued  the  corporation  for  unskillful  surgical 
treatment  by  a  house  pupil,  a  functionary  similar  to  a  surgical 
interne.  There  was  no  evidence  of  any  want  of  care  in  select- 
ing the  house  pupil,  and  the  court  held  that,  without  such 
evidence,  the  action  could  not  be  maintained,  and  at  the  same 
time  strongly  intimated  an  opinion  that  it  could  not  be  main- 
tained even  with  such  evidence,  for  the  reason  that  the  cor- 
poration could  not  be  held  to  have  agreed  to  do  more  than 
furnish  hospital  accommodations,  which  the  plaintiff  had 
had,  and  for  the  further  reason  that  any  judgment  recovered 
against  the  corporation  could  only  be  satisfied  out  of  funds 
which,  being  dedicated  to  the  charity,  could  not  be  lawfully 
used  to  pay  it.  The  Massachusetts  court  proceeded  on  the 
authority  of  HoUiday  v.  St.  Leonard,'  a  case  the  doctrine  of 
svhich  has  been  since  overturned  by  a  case  in  the  House  of 
Lords,  and  other  cases  in  the  same  country  cited  in  the  pre- 

1  Glavin  v.  Rhode  Island  Hospital,      eral  Hospital,  120  Mass.  432 ;  s.  c.  21 
2  R.  I.  411;  s.  c.  34  Am.  Rep.  675;      Am.  Rep.  529. 

Cent.  L.  J.  329;  opinions  by  Dur-  «  11  0.  B.  (n.  s.)  192;  s.  c.  8  Jur. 

^e,0.  J.,  and  Potter,  J.  (K.  s.)  79;    30  L.  J.  (C.  P.)   361;   9 

•^  McDonald  t;.  Massachusetts  Gen-      Week.  Rep.  604;  4  L.  T.  (n.  s.)  406. 
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ceding  section.^  These  cases  hold  that  a  board  or  body,  hav- 
ing work  to  do  for  the  public  gratuitously,  are  liable  for  the 
torts  of  their  servants  or  employes,  the  same  as  a  private  busi- 
ness corporation,  provided  they  have  funds,  or  are  in  receipt  of 
an  income,  out  of  which  a  judgment  against  them  can  be  satis- 
fied. But  a  corporation  the  membership  in  which  is  limited 
to  officers  and  agents  of  fire  insurance  companies  doing  busi- 
ness in  a  certain  city,  having  power  to  provide  for  and  assist 
in  the  saving  of  life  and  property  at  fires,  the  funds  of  which 
are  raised  by  assessments  upon  the  companies  doing  business 
in  such  city,  is  a  private,  and  not  a  public,  corporation,  nor  is 
it  a  public  charity;  and  it  is  liable  in  damages  for  injuries  re- 
sulting from  the  negligence  of  its  servants  in  driving  through 
the  public  streets;  notwithstanding  the  facts  that  the  saving 
of  life  and  property  are  referred  to  in  its  charter  in  general 
terms,  and  that  it  in  fact  makes  no  distinction  in  its  efforts 
to  save  property  between  the  insured  and  the  uninsured.^ 

§  6365.  Payment  of  Damagres  out  of  Trust  Funds.  —  The 

real  stress  of  the  Rhode  Island  case,  considered  in  the  pre- 
vious section,'  lies  in  the  doctrine  there  announced  that  a 
trust  fund,  specifically  devoted  by  law,  or  by  the  terms  on 
which  it  was  donated,  to  one  object,  can  be  diverted  by  the 
judicial  courts  to  a  totally  different  object.  It  must  be  con- 
ceded that  there  is  no  principle  of  strict  reason  or  of  strict 
justice  which  will  take  a  fund  devoted  specifically  to  one 
object,  or  belonging  to  a  class  of  innocent  beneficiaries, 
and  give  it  to  a  third  person,  simply  because  he  has  been 
injured  by  the  wrong  of  the  custodian  of  such  fund,  or  of 
his  servant.     It  is  impossible  to  escape  the  force  of  Lord 

*  Mersey  Docks  Trustees  v.  Gibbs,  '  Newcomb  v.  Boston    Protectivf 

11  H.  L.  Oas.  686 ;  s.  c.  L.  E.  1  H.  L.  Department,  151  Mass.  215 ;  s.  c.  2' 

93;   Foreman   ii.  Mayor    of    Canter-  N.  E.  Rep.  39;   6  L.  E.  A.  778. 
bury,  L.  E.  6  Q.  B.  214;  Ooe  v.  "Wise,  '  Glavin  v.  Ehode  Island  Hospital 

L.  E.  1   Q.  B.  711;  s.  c.  5  Best  &  S.  12  E.  I.  411;  s.  c.  34  Am.  Rep.  678; 

440,  458 ;    Winch  v.  Conservators  of  9  Cent.  L.  J.  329. 
the  Thames,  L.  E.  7  0.  P.  458;  8.  c. 
L.  E.  9  C.  P.  378. 
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Cottenham's  reasoning  upon  this  question,  in  the  case  of  the 
Feoffees  of  Heriot's  Hospital  v.  Ross/  although  the  case  may 
not  have  called  for  those  observations.  The  question  was 
greatly  discussed  in  the  case  of  Mersey  Docks  Trustees  v. 
Gibbs/  and  the  result  was  that  a  fund  specifically  appropri- 
ated by  several  acts  of  Parliament  to  the  keeping  in  repair  of 
the  docks,  the  payment  of  interest  on  an  indebtedness  which 
had  been  created  in  the  building  of  them,  and  the  creation  of 
a  sinking  fund  for  the  gradual  liquidation  of  such  indebted- 
ness, was  diverted  to  the  payment  of  damages  which  had  ac- 
crued to  a  ship  from  the  negligence  of  a  servant  whom  the 
trustees  of  the  docks  had  employed  to  take  charge  of  them. 
After  reading  attentively  the  various  judgments  which  were 
delivered  in  that  celebrated  case,  one  can  hardly  escape  the 
conclusion  that,  whatever  reasons  were  actually  put  forth  in 
support  of  this  doctrine,  the  real  consideration  which  weighed 
upon  the  minds  of  the  judges  and  law  lords  was  that  it  was 
necessary  to  prevent  a  failure  of  justice.  The  rule  thus  de- 
clared rests,  then,  upon  large  views  of  justice  and  public  policy. 
It  is  closely  analogous  to  the  rule  of  admiralty  which  makes 
the  thing — the  ship  —  answerable  for  the  wrongs  done  by 
those  who  have  the  management  of  it.  The  principle  is  really 
much  older  than  Mersey  Docks  Trustees  v.  Gibbs.  It  has  been 
applied  for  many  years  in  England  and  this  country  in  case  of 
municipal  corporations.^  These  bodies,  in  the  United  States, 
are  organized  either  under  special  charters  or  general  statutes 
which  provide  specifically  the  purposes  for  which  revenue 
may  be  raised  and  to  which  it  may  be  applied.  Revenue 
thus  raised  is  directly  charged  with  the  public  trusts  named 
in  the  governing  statutes.  It  is  believed  that  very  few  of 
these  statutes  provide  specifically  for  the  use  of  such  revenues 
for  the  payment  of  damages  arising  from  the  torts  and  neg- 


1  12  Olark  &  Fin.  507.  King's  Bench,  3  Barn.  &  Adol.  77;  in 

2  L.  E.  1  H.  L.  93.  the  House  of  Lords,  2  Olark  &  Fin. 
»  Lynn  v.  Turner,  Oowp.  86;  Hen-      331;  1  Bing.  N.  C.  222;  8  Bli.  N.  E. 

ley  I).  Mayor  of  Lyme  Eegis,  5  Bing.      690;     1    Scott,  29.     The    American 
91 ;  8.  c.  3  Moo.  &  P.  278 ;  in  error  to      cases  are  too  numerous  to  cite. 
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lects  of  the  servants  of  the  corporation;  and  yet  we  know  that 
such  revenues  are  constantly  diverted  to  this  end  by  the  judg- 
ments of  the  courts. 

§  6366.  Out  of  Corporate  Funds  in  the  Hands  of  Re- 
ceivers. —  The  satne  may  be  said  in  regard  to  a,  receiver  of  a 
railway.  This  officer,  under  the  orders  of  a  court  of  equity, 
takes  charge  of  all  the  property  of  the  railway  company.  The 
real  owners  of  the  property,  and  those  beneficially  interested 
in  it,  are  held  at  arm's  length.  He  is  not  their  agent  in  any 
sense,  but  is  exclusively  the  officer  of  the  court.*  They  are  not,- 
in  general,  liable  in  damages  for  his  negligence.'  The  only 
remedy  is  an  action  against  the  receiver,  and  this  can  only  be 
brought  by  permission  of  the  court  appointing  him,'  unless 
the  statute  law  has  changed  the  rule.*  No  principle  of  logic 
can  be  discovered  which  will  justify  the  diversion  of  funds 
which  belong  in  equity  to  them,  to  the  payment  of  damages 
committed  by  him,  or  by  those  whom  he  employs  and  who  are 
responsible  only  to  him.  And  yet  actions  for  such  damages  are 
constantly  prosecuted  against  such  receivers,  and  judgments 
rendered  against  them  in  such  actions  are  paid  out  of  the 
trust  funds  in  their  hands,  under  the  sanction  of  doctrines  an- 
nounced in  the  highest  judicial  tribunals.^  Moreover,  those 
courts  which  have  appointed  such  receivers  are,  it  is  believed, 
in  the  universal  practice  of  directing  the  payment  of  such 
damages,  where  the  circumstances  are  such  that  they  would 
have  been  payable  by  the  corporation  itself  had  the  property 
remained  in  its  hands. 

1  Post,  §  6940,  et  seg. 

'  Post,  §  7148,  et  seg.;  Metz  v.  Bu£-  »  Murphy  v.  Holbrook,  20  Ohio  St. 

falo  &c.  R.  Co.,  58  N.  Y.  61;  s.  c.  17  137;  «.  c.  5  Am.  Rep.  633.    There  is  a 

Am.  Rep.   201;  Turner  v,  Hannibal  statute    giving    such    an   action    in 

&c.  R.  Co.,  74  Mo.  602.  Indiana  for  stock  killed.   1  Stat.  Ind. 

"  Barton ».  Barbour,  104  U.S.  126;  1876,  p.  751,  §  1;  Ohio  &c.   R.   Co. 

post,  §  7128.  V.    Fitch,    20    Ind.    498,    500;    post, 

*  As  in  the  case  of  Federal  court  §  7155. 
receivers :  Post,  §  7131. 
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CHAPTER    CXLI. 

EULES  OF  DAMAGES. 
Art.    I.     Consequential  and  Special  Damages.     §§  6370- 


6374. 
II.     Exemplary  Damages. 


6377-6395. 


Article  I.     Consequential  and  Special  Damages. 


Section 

6370.  Consequential  damages  for  in- 

juries to  land :  doctrine  that 
damages  not  recoverable 
where  work  authorized  by 
statute. 

6371.  Doctrine  that  damages  recover- 


Section 

able  although  work  author- 
ized by  legislature. 

6372.  When  such  damages    recover- 

able upon  either  theory. 

6373.  Special  damages. 

6374.  Further  of  this  subject. 


§  6370.  Consequential  Damages  for  Injuries  to  Land:  Doc- 
trine that  Damages  not  Recoverable  where  Work  Author- 
ized by  Statute.  —  Upon  the  question  whether  corporations 
will  be  liable  to  pay  consequential  damages  which  the  owners 
of  land  suffer  in  consequence  of  the  execution  by  such  corpo- 
rations of  public  works  authorized  by  the  legislature,  there 
are  two  theories:  1.  The  first  is  the  narrow  and  unjust  theory 
of  the  English  law  *  that  such  damages,  if  committed  without 
negligence  or  other  fault  on  the  part  of  the  corporation,  are 
damnum  absque  injuria,  so  that  the  land-owner  must  suffer 
without  compensation,  for  the  benefit  of  the  public;  ^  and  mod- 


•  See  British  Cast  Plate  Manufac- 
turers V.  Meredith,  4  T.  R.  794;  Sut- 
ton V.  Clarke,  6  Taunt.  29 ;  Boulton  v. 
Crowther,  2  Barn.  &  C.  703 ;  «.  c.  4 
Dowl.  &  Ey.  195;  followed  in  such 
cases  as  Green  v.  Beading,  9  Watts 
(Pa.),  382,  384;  «.  c.  36  Am.  Dec.  127; 
O'Connor  v.  Pittsburgh,  18  Pa.  St. 
187;  Callender  v.  Marsh,  1  Pick. 
(Mass.)  417;  Smith  v.  Washington, 
20  How.  (U.  S.)  135. 


'  Schuylkill  Nav.  Co.  v.  McDon- 
ough,  33  Pa.  St.  73 ;  Bordentown  &c. 
Tump.  Co.  V.  Camden  &c.  E.  Co.,  17 
N.  J.  L.  314;  Hatch  v.  Vermont  &c. 
E.  Co.,  25  Vt.  49;  Sutton  v.  Clarke,  6 
Taunt.  29;  Boulton  v.  Crowther,  2 
Barn.  &  C.  703;  Whitehouse  D.Bir- 
mingham Canal  Co.,  25  L.  J.  (Ex.)  27 ; 
Henry  v.  Pittsburgh  &c.  Bridge  Co., 
8  Watts  &  S.  (Pa.)  85;  Shrunk  v. 
Schuylkill  Nav.  Co.,  14  Serg.  &  R. 
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ern  decisions  are  not  wanting  where  this  unjust  doctrine 
is  defended  as  being  compatible  with  reason  and  justice.* 
This  doctrine  rests,  in  Great  Britain,  upon  the  theory  of  the 
British  constitution  that,  Parliament  being  supreme,  when- 
ever Parliament  authorizes  the  doing  of  a  thing,  the  doing  of 
that  thing  is,  for  that  reason  alone,  rightful,  and  cannot 
hence  be  made  the  ground  of  damages.  Under  that  rule, 
whenever  the  subject  or  citizen  appeals  to  the  courts  of  his 
country  for  justice,  the  judge,  with  owl-like  gravity,  parries  his 
demand  with  a  Latin  quotation,  by  telling  him  that  what  he  has 
suffered  is  damnum  sine  injuria.^  This  doctrine  should  have 
no  place  whatever  under  those  recent  American  constitutions 
which  provide  that  private  property  shall  not  be  taken  or  dam- 
aged for  public  use  without  just  compensation;  and  yet  the  rule 
is  kept  up,  even  in  the  face  of  such  constitutional  provisions. 


(Pa.)  71;  Com.  v.  Fisher,  1  Penr.  & 
W.  (Pa.)  462,  467 ;  Monongahela  Nav. 
Co.  V.  Coons,  6  Watts  &  S.  (Pa.)  101 ; 
Susquehanna  Canal  Co.  v.  Wright,  9 
Watts  &  S.  (Pa.)  9;  s.  c.  42  Am.  Dec. 
312 ;  Lansing  v.  Smith,  8  Cow.  (N.  Y.) 
146;  Cleveland  &c.  E.  Co.  ti.  Speer, 
56  Pa.  St.  325,  334 ;  «.  c.  94  Am.  Dec. 
84;  Stowell  v.  Flagg,  11  Mass.  364; 
Stevens  v.  Middlesex  Canal  Co.,  12 
Mass.  466 ;  Piscataqua  Bridge  v.  New 
Hampshire  Bridge,  7  N.  H.  35 ;  Hol- 
lister  V.  Union  Co.,  9  Conn.  436;  s.  c. 
25  Am.  Dec.  36;  Burroughs  v.  Hous- 
atonic  B.  Co.,  15  Conn.  124;  «.  c.  38 
Am.  Dec.  64;  Sumner  v.  Bichardson 
Lake  Dam  Co.,  71  Me.  106. 

'  Northern  Transportation  Co.  «. 
Chicago,  99  TJ.  S.  635;  s.  c.  2  Thomp. 
Neg.  692. 

*  In  the  leading  case  of  Mersey- 
Docks  Trustees  v.  Gibbs,  in  the 
House  of  Lords,  L.  E.  1  H.  L.  93,  112, 
Mr.  Justice  Blackburn,  in  giving  the 
opinion  of  the  judges,  said :  "If  the  le- 
gislature directs  or  authorizes  the 
doing  of  a  particular  thing,  the  doing 
of  it  cannot  be  wrongful ;  if  damage 
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results  from  the  doing  of  that  thing, 
it  is  just  and  proper  that  compensa- 
tion should  be  made  for  it,  and  that 
is  generally  provided  for  in  the  stat- 
utes authorizing  the  doing  of  such 
things.  But  no  action  lies  for  what 
is  damnum  sine  injuria;  the  remedy 
is  to  apply  for  compensation  under 
the  provision  of  the  statutes  legaliz- 
ing what  would  otherwise  be  a  wrong. 
This,  however,  is  the  case,  whether 
the  thing  is  authorized  for  a  public 
purpose  or  a  private  profit.  No  ac- 
tion will  lie  against  a  railway  com- 
pany for  erecting  a  line  of  railway 
authorized  by  its  acts,  so  long  as  the 
directors  pursue  the  authority  given 
them,  any  more  than  it  would  lie 
against  the  trustees  of  a  turnpike 
road  for  making  their  road  under 
their  acts,  though  the  one  road  is 
made  for  the  profit  of  the  sharehold- 
ers in  the  company,  and  the  other 
is  not.  The  principle  is,  that  the  act 
is  not  wrongful,  not  because  it  is  for  a 
public  purpose,  but  because  it  is 
authorized  by  the  legislature." 


KULEs  OP  DAMAGES.     [5  Thomp.  Coip.  §  6371. 

§  6371.  Doctrine  that  Damages  Kecoverable  although 
"Work  Authorized  by  Liegislature.  —  2.  The  other  doctrine, 
founded  on  the  soundest  considerations  of  reason  and  justice, 
and  the  only  doctrine  that  is  entitled  to  be  mentioned  in  terms 
of  respect,  is  that,  whenever  the  legislature  authorizes  a  cor- 
poration, for  its  own  profit,  to  do  a  work,  the  doing  of  which, 
whether  done  carefully  or  negligently,  may  be  attended  with 
damages  to  adjacent  land-owners,  there  is  always  an  implica- 
tion that,  if  damages  do  ensue,  they  will  make  just  compen- 
sation. "  It  is  by  no  means  true,"  said  Green,  C.  J., "  that  an 
act  constituting  a  nuisance  must  necessarily  be  in  itself  un- 
lawful. On  the  contrary,  acts  which  in  themselves  are  per- 
fectly lawful  may,  and  frequently  do,  in  their  consequences, 
work  actionable  injuries  to  others.  To  construct  a  mill-dam 
upon  one's  own  property  is  a  perfectly  lawful  act;  but  if,  by 
means  of  such  dam,  the  natural  current  of  the  water  is  ob- 
structed and  thrown  back  upon  the  laud  of  another,  it  becomes 

actionable  as    a  nuisance It   is   well  settled   that  an 

injury  to  private  property,  resulting  from  an  act  authorized 
by  law,  and  done  in  pursuance  of  the  statute,  cannot  be  justi- 
fied, unless  the  act  were  done  by  one  acting  as  an  agent,  or  in 
behalf  of  government,  or  to  effect  a  public  interest;  and  the 
statute  is  no  bar  to  an  action  for  damages  resulting  from  such 
act,  unless  it  provide  a  different  mode  of  compensation."  '■  In 
such  a  case  the  grantee  is  justly  deemed  to  accept  the  grant 
from  the  legislature,  subject  to  the  maxim  Sic  utere  tuo  ut 
alienum  non  Isedas.^    One  court  has  gone  so  far  as  to  hold  that. 


1  Delaware  &c.  Oanal  Co.  v.  Lee,  Co.,  14  Serg.  &  E.  (Pa.)  71;  Com.  v. 

22  N.  J.  L.  243,  247;  qualifying  the  Fisher,  1  Penr.  &  W.  (Pa.)  462. 

languageof  Nevius,  J.,inA''an  Schoick  'Crittenden    v.  Wilson,   5    Cow. 

V.  Delaware  &c.  Canal  Co.,  20 N.  J.  L.  (N.  Y.)  165;  s.  c.  15  Am.  Dec.  462,  per 

249.    This  view  o£   the  law  is   sup-  Sutherland,  J. ;  Hooker  v.  New  Haven 

ported  by  Sinnickson  ®.  Johnson,  17  &c.  Co.,    14   Conn.  146;     Baltimore 

N.  J.  L.  129;   s.  c.  34  Am.  Dec.  184;  &c.   E.  Co.  v.  Reaney,  42  Md.  117; 

Dayton  and  Nevius,  JJ.,  giving  forci-  Delaware  &c.  Oanal   Co.  v.  Lee,  22 

ble   opinions.      Compare    Rogers   v.  N.  J.  L.  243;  Gardner  v.  Newburgh, 

Bradshaw,  20  Johns.    (N.   Y.)   735;  2  Johns.  Ch.  (N.  Y.)162;  s.  c.  7  Am. 

Stevens  v.  Middlesex  Canal  Co.,  12  Dec.  528;  Sinnickson  t;.  Johnson,  17 

Mass.  466;  Shrunk  v.  Schuylkill  Nav.  N.  J.  L.  129;  s.  c.  34  Am.  Dec.  184. 
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although  the  constitution  of  the  State  is  silent  upon  the  ques- 
tion, and  although  the  fifth  amendment  to  the  Federal  consti- 
tution is  restrictive  on  the  United  States  merely,  —  the  State 
cannot  damnify  private  persons,  even  for  the  public  benefit, 
without  making  compensation.* 

§  6372.  When  Such  Daniag-es  Kecoverable  upon  either 
Theory,  —  Even  under  the  former  of  these  theories,  a  cor- 
poration is  exempt  from  consequential  damages  only  where, 
being  clothed  with  the  State's  right  of  eminent  domain, 
it  takes  private  property  for  public  use,  on  making  proper 
compensation,  and  where  such  damages  are  not  part  of 
the  compensation  required.^  And  consequential  damages 
may,  of  course,  be  assessed  against  the  corporation  if  the  gov- 
erning statute  requires  it;  and  where  the  statute  requires  the 
payment  of  damages,  this  ought  to  be  construed  as  including 
all  substantial  damages  suffered  by  the  private  individual, 
whether  direct  or  consequential.  Where  it  was  provided  in 
the  charter  of  a  bridge  company  that  referees  should  assess 
the  damages,  if  any,  which  the  owner  of  a  contiguous  ferry 

ConJra,  Dodd  D.  Williams,  3  Mo.  App.  243;  Livingston  v.  Moore,  7  Pet. 
278.  Thus,  a  statute  authorized  John  (U.  S.)  469,  551),  "operative  as  a 
Denn  to  build  a  dam  across  a  navi-  principle  of  universal  law."  The 
gable  creek,  for  his  own  private  ad-  same  view  of  the  subject  was  taken 
vantage.  This  protected  him  against  by  the  Supreme  Court  of  North  Oaro- 
an  indictment  for  obstructing  the  lina,  in  the  absence  of  a  similar  con- 
navigation,  but  not  against  an  action  stitutional  provision.  Raleigh  &c. 
for  damages  for  flowing  the  lands  of  E.  Co.  v.  Davis,  2  Dev.  &  B.  (N.  C.) 
an  adjacent  owner.  He  proceeded  to  451,  Under  like  circumstances  the 
execute  the  power  conferred  upon  Supreme  Court  of  South  Carolina,  by 
him  by  the  statute,  at  the  peril  of  a  divided  court,  ruled  that  compensa- 
paying  the  damages  he  might  thereby  tion  was  not  indispensable.  State  v. 
cause  to  others.  Sinnickson  v.  John-  Dawson,  3  Hill  (S.  0.),  100.  In  a 
bon,  supra.  leading  case  in  Vermont  (Hatch  v. 
^  Ten  Eyck  v.  Delaware  &c.  Canal  Vermont  &c.  R.  Co.,  25  Vt.  49), 
Co.,  18  N.  J.  L.  200;  s.  c.  37  Am.  Dec.  Redfleld,  J.,  expressed  the  view  that 
233.  In  Sinnickson  v.  Johnson,  17  the  decision  of  the  minority  of  the 
N.  J.  L.  129,  146 ;  g.  c.  34  Am.  Dec,  South  Carolina  court,  as  expressed  by 
184,  Dayton,  J.,  declared  the  fifth  Richardson,  J,,  is  the  better  view, 
amendment  to  the  Federal  constitu-  ^  Pottstown  Gas  Co.  v.  Murphy,  39 
tion,  though  not  binding  on  the  States  Pa.  St.  257. 
(Barron  v.  Baltimore,  7  Pet.  (U.  S.) 
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should  sustain  by  the  erection  of  the  bridge,  —  it  was  held 
that  the  words  of  the  act  required  the  payment  of  damages 
for  all  injurious  consequences,  proximate  and  remote,  to  the 
owner  of  the  ferry.* 

§  6373.  Special  Damages. —  Another  rule,  which  is  found 
in  many  judicial  decisions,  is  that  where  a  corporation,  in 
executing  public  works,  inflicts  damage  upon  an  adjacent 
land-owner,  such  a  land-owner  cannot  recover  except  what 
are  called  special  damages,  which  are  those  damages  which  are 
peculiar  to  him,  and  which  he  does  not  suffer  in  common  with 
the  rest  of  the  public."  In  the  application  of  this  rule,  there 
is  much  difficulty  in  distinguishing  between  the  general  dam- 
ages for  which  the  law  makes  no  compensation,  and  the  special 
damages  for  which  it  makes  compensation.  Speaking  with 
reference  to  this  distinction,  it  was  said:  "The  question  in  all 
such  cases  is,  whether  the  inconvenience  complained  of  is 
general,  or  a  particular  inconvenience  of  the  party  complain- 
ing." *      Special   damages   are  constantly  recovered  against 


'  Buckwalter  v.  Black  Eock  &c. 
Co.,  38  Pa.  St.  281. 

'  Indiana  &c.  E.  Co.  v.  Eberle,  110 
Ind.  542;  s.  c.  59  Am.  Eep.  225. 

'  Burrough,  J.,  in  Greasly  v.  Cod- 
ling, 2  Bing.  263,  266.  The  reader  who 
desires  further  to  pursue  this  dis- 
tinction might  consult  the  following 
authorities:    Meynell   v.    Saltmarsh, 

1  Keb.  847;  Hart  v.  Bassett,  Sir  T. 
Jones,  156;  4  Vin.  Abr.  519;  Iveson 
V.  Moore,  1  Ld.  Eaym.  486 ;  Eose  v. 
Miles,  4  Maule  &  S.  401;  Eose  v. 
Groves,  5  Man.  &  G.  613;  Myers  v. 
Malcolm,  6  Hill  (N.  Y.),  292;  s.  c.  41 
Am.  Dec.  744;  Lansing  v.  Smith,  4 
Wend.  (N.  Y.)  9;  s.  c.  21  Am.  Dec. 
89 ;  Linsley  v.  Bushnell,  15  Conn.  225 ; 
s.  c.  38  Am.  Dec.  79 ;  Houck  v.  Wach- 
ter,  34  Md.  265 ;  s.  c.  6  Am.  Eep.  832 ; 
Baltimore  v.  Marriott,  9  Md.  160, 178; 
8.  c.  66  Am.  Dec.  326 ;  Smith  v.  Smith, 

2  Pick.  (Mass.)  621 ;  «.  c.  13  Am.  Dec. 


464;  Stetson  v.  Faxon,  19  Pick. 
(Mass.)  147;  Barron  v.  Baltimore,  7 
Pet.  (U.  S.)  243;  s.  c.  2  Am.  Jur.  201; 
Weick  V.  Lander,  75  111.  93 ;  Delzell  v. 
Indianapolis  &c.  E.  Co.,  32  Ind.  45; 
Kessel  v.  Butler,  53  N.  Y.  612;  Eock- 
well  V.  Third  Ave.  E.  Co.,  64  Barb. 
(N.  Y.)  438;  Hathaway  v.  Hinton,  1 
Jones  L.  (N.  0.)  243;  Hundhausen 
V.  Bond,  36  Wis.  29;  Manley  v.  St. 
Helen's  Canal  Co.,  2  Hurlst.  &  N. 
840;  8.  c.  27  L.  J.  (Ex.)  159;  Kirby 
V.  Boylston  Market  Asso.,  14  Gray 
(Mass.),  249,  251;  s.  c.  74  Am.  Dec. 
682;  Dobson  v.  Blackmore,  9  Ad.  & 
El.  (N.  s.)  991 ;  Shipley  v.  Fifty  Asso- 
ciates, 101  Mass.  254;  Pennsylvania 
&c.  E.  Co.  V.  Graham,  63  Pa.  St.  290; 
8.  c.  3  Am.  Eep.  549;  Farnum  v.  Con- 
cord, 2  N.  H.  392 ;  Eastman  v.  Mere- 
dith, 36  N.  H.  284;  8.  c.  72  Am.  Dec. 
302;  Ball  v.  Winchester,  32  N.  H. 
435;    Griffin  v.  Sanborton,  44  N.  H. 
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individuals  and  private  corporations,  who,  prosecuting  work 
for  private  gain,  have  obstructed  a  public  highway,  and  have 
failed  to  exercise  the  duty  under  which  they  stand,  of  restor- 
ing the  same  so  that  the  public  easement  shall  not  be  sub- 
stantially impaired  or  endangered;^  and  where  the  relation  of 
the  plaintiff  to  the  easement  is  such  that  he  sustains  an  injury 
special  to  himself,  and  different  from  that  sustained  by  the 
public  generally.  Thus,  if  a  person  or  corporation  cuts  a 
canal  or  mill-race  across  a  highway,  he  or  it  must  bridge  the 
highway  in  a  substantial  manner  and  keep  the  bridge  in 
repair;^  and  for  special  damages  happening  through  a  fail- 
ure of  this  duty,  the  person  or  corporation  is  liable.'  In  like 
manner,  if  a  person  or  corporation  makes  an  excavation  in 
the  highway,  and  fills  it  up  negligently,  or  fails  properly  to 
restore  the  roadway,  so  that  a  person  or  an  animal  is  killed 
or  injured  in  crossing  it,  he  or  it  must  pay  damages.^  So, 
where  a  corporation,  whose  canal  had  cut  off  a  highway, 
restored  the  public  easement  by  means  of  a  drawbridge,  it  was 
held  that  it  was  bound  to  keep  it  guarded  and  lighted,  so  that 
a  traveler  would  not  walk  into  the  canal  at  night,  when  the 
bridge  was  turned  to  admit  the  passage  of  boats.'  But  a  per- 
son or  corporation,  thus  obstructing  a  highway,  is  under  no 
greater  duty  than  to  keep  in  repair  a  sufficient  way,  such  as 

246 ;  Holman  v.  Townaend,  13  Met.  '  Bow-Bridge  v.  Le  Prior,  1  Roll. 

(Mass.)    297;    Tisdale  v.   Norton,    8  Abr.  368;  Dygert  v.  Schenck,  supra; 

Met.  (Mass.)  388;  Harwood  v.  Low-  Phoenixville  v.  Phoenix  Iron  Co.,  45 

ell,  4  Oush.  (Mass.)  310;   Brailey  v.  Pa.   St.   135;   Perley  v.  Chandler,  6 

Southborough,  6  Cush.  (Mass.)  141;  Mass.  454;    s.   c.  4   Am.   Dec.   159; 

Tomlinson  •«.  Derby,  43  Conn.  562;  Woodring  d.  Porks  Township,  28  Pa. 

Williams  v.  Tripp,  11  R.  I.  447.  St.  355;  8.  c.  70  Am.  Dec.  134. 

*  As  to  this  duty,  see  Hyams  v.  *  Hays  u.  Gallagher,  72  Pa.  St.  186 ; 

Webster,  L.  R.  4  Q.  B.  138;  affirming  Dufiy  v.  Chicago  &c.  R.  Co.,  32  Wis. 

s.  c.  L.  R.  2  Q.  B.  264;  8  Best  &  269;  Roberts  v.  Chicago  &c.  R.  Co., 

S.  272;  36  L.  J.  (Q.  B.)  166;  38  L.  J.  35  Wis.  679;  Buesching  v.  St.  Louis 

(Q.  B.)  21;   16  L.  T.  (n.  8.)  118;  17  Gas  Light  Co.,  73  Mo.  219;  s.  c.  39 

Week.  Rep.  232.  Am.  Rep.  503. 

2  Dygert    v.    Schenck,    23   Wend.  ^  Manley  v.  St.  Helen's  Canal  Co., 

(N.  Y.)  446;  Rex  v.  Kent,  13  East,  2  Hurlst.  &  N.  840.    And  see  Wiggins 

220 ;  Rex  v.  Lindsey,   14  East,   317.  v.  Bedding,  3  Car.  &  P.  544. 
Compare  Meadville  v.  Erie  Canal  Co., 
18  Pa.  St.  66. 
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existed  before  the  obstruction.  If  the  public  authorities  after- 
wards lay  out  a  broader  highway,  and  build  a  larger  bridge 
over  it,  such  person  or  corporation  will  not  be  liable  for  not 
keeping  the  larger  bridge  in  repair.^ 

§  6374.  Further  of  This  Subject.  —  It  may  be  stated,  as  a 
general  rule  to  which  there  is  probably  no  exception,  that  a 
person  who,  without  fault  on  his  part,  sustains  an  injury 
through  direct  contact  with  an  obstruction  of  the  highway, 
may  maintain  an  action  against  the  obstructor  for  the  injury.^ 
Nor  is  it  necessary  in  all  cases  that  he  should  have  come  in 
direct  contact  with  the  obstruction.  If  he  is  traveling  the 
highway,  and  his  horse  takes  fright  at  the  obstruction,  it  being 
of  a  nature  to  frighten  ordinarily  gentle  horses,  and  in  conse- 
quence thereof  he  is  injured,  he  may  maintain  an  action  for 
damages.'  So,  where  a  railway  company  has  located  and 
operated  its  road  on  a  certain  si7'eet  in  a  town  or  city,  for  a 
considerable  time,  but  thereafter,  without  authority  of  law, 
relocates  its  road  within  a  few  feet  of  the  premises  of 
a  person,  which  are  occupied  for  his  dwelling  and  for  a 
grocery  store,  thus  impairing  the  value  of  his  house  as  a 
dwelling  and  ruining  it  for  the  purposes  of  business,  he,  it 
has  been  held,  may  recover  damages  from  the  corporation.* 
Again,  if  a  railway  company,  although  having  a  right  of  way 
over  a  particular  street,  unreasonably  obstructs  the  use  of  the 
street  as  an  easement,  by  allowing  its  cars  to  stand  thereon, 
whereby  an  abutting  property-owner  sustains  special  damage, 
the  latter  may  maintain  an  action  against  the  corporation 
therefor.^ 

1  Phoenixville  v.  Phoenix  Iron  Co.,  '  1  Thomp.  Neg.  349,  §  14. 

45  Pa.  St.  135.    When  non-repair  is  *  Little  Miami  R.  Co.  v.  Naylor,  2 

negligence    as   matter   of  law,    see   1  Ohio  St.  235;  «.  c.  59  Am.  Dec.  667. 

Thomp.  Neg.  (1st  ed.),  p.  344,  §  6.  *  Lackland   u.  North  Missouri  B. 

How  in  respect  of  areas  under  side-  Co.,  31    Mo.  180.     See    also  Tate  v. 

walks:  Ibid.,  p.  345,  §  7.  Missouri  &c.  E.  Co.,  64  Mo.  149.    If 

2  Manley  v.  St.  Helen's  Canal  Co.,  an  alteration  merely  renders  the 
2  Hurlst.  &  N.  840 ;  Kessel  v.  Butler,  highway  less  convenient  for  travel, 
53  N.  Y.  612;  Fox  v.  Sackett,  10  Allen  without  directly  impairing  the  access 
(Mass.),  535;  s.  c.  87  Am.  Dec,  682.  of  the  plaintiff  to  or  from  the  im- 

5011 


6  Tliomp.  Corp.  §  6377.]    tokts  and  crimes  of  corpoeations. 


Article  II.     Exemplary  Damages. 


Section 

6377.  Grounds  on  which  exemplary 

damages  awarded. 

6378.  When  such  damages  given  for 

negligence. 

6379.  Whether  given  in  case  of  indict- 

able offenses. 

6380.  Whether     evidence     warrants 

such  damages  a  preliminary 
question  for  the  court. 

6381.  Acting  under  a  mistaken  sense 

of  duty. 

6382.  Positive  proof  of  malice  or  op- 

pression not  necessary. 

6383.  When  corporations   liable   for 

exemplary  damages. 

6384.  Difference  of  opinion  as  to  cir- 

cumstances under  which  such 
damages  awarded  against  cor- 
porations. 

6385.  Comments  upon  these  different 

theories. 

6386.  Further  comments. 

6387.  View  that  exemplary  damages 

may  be  awarded  against  cor- 
porations where  they  would 


Section 

be  awarded  against  an  indi- 
vidual principal  for  the  tort 
of  his  agent. 

View  that  exemplary  damages 
may  be  awarded  against  cor- 
porations where  they  would 
be  awarded  against  an  indi- 
vidual if  acting  for  himself. 

The  Federal  doctrine  on  this 
question. 

Such  damages  given  against  car- 
riers for  the  wanton  expul- 
sion of  passengers. 

Cases  not  within  the  principle. 

6392.  Cases  where  such  damages  have 

been  awarded  on  the  principle 
of  direct  authorization  or  sub- 
sequent ratification. 

6393.  Statutes  giving  such  damages. 

6394.  Such  damages  given  in  the  case 

of  malicious  libel  published 
by  corporations. 

6395.  Some  illustrative  cases  where 

such  damages  have  been  af- 
firmed. 


6388. 


6389. 


6390. 


6391. 


§  6377.  Grounds  on  Which  Exemplary  Damag-es  Awarded. 

Before  commencing  the  subject  of  the  liability  of  -corpora- 
tions for  exemplary  damages,  it  may  not  be  amiss  to  take  a 
general  survey  of  the  grounds  upon  which  such  damages  are 
awarded,  without  special  reference  to  the  question  whether 
the  injury  was  done  by  a  corporation  or  an  individual.  The 
general  rule  is  that,  in  order  to  warrant  the  giving  of  exem- 
plary damages,  which  are  founded  in  the  idea  of  punishing 
the  wrong-doer  in  the  interest  of  society,  rather  than  of  com- 
pensating the  person  injured,  the  element  of  fraud,  malice, 
oppression,  or  gross  negligence  must  exist.'  The  rule  has  been 
roundly  stated  by  saying  that  the  measure  of  damages,  in  torts 


provements  on  his  land,  no  right  of 
recovery  will  exist.  Jackson  v.  Jack- 
son, 16  Ohio  St.  163,  168. 

1  Dougherty  v.   Shown,   1  Heisk. 
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committed  through  mistake,  ignorance,  or  mere  negligence, 
is  compensation  only;  but  in  such  as  are  committed  willfully, 
maliciously,  or  so  negligently  as  to  indicate  a  wanton  disregard 
of  the  rights  of  others,  the  jury  are  not  restricted  to  compensa- 
tion merely,  but  may,  if  the  evidence  justifies  it,  award  vin- 
dictive or  exemplary  damages.^  It  has  also  been  said,  in  a 
case  where  the  defendant  was  a  railway  company:  "If  the 
defendant,  in  good  faith,  act  under  a  mistaken  sense  of  duty, 
or  erroneous  belief  of  right,  without  any  intention  to  oppress 
or  defraud,  or  without  any  actual  oppression  or  indignity,  the 
case  is  one  for  compensatory,  not  exemplary,  damages.  If  what 
is  done  be  done  with  a  fraudulent,  malicious,  or  oppressive 
intent  on  the  part  of  the  wrong-doer,  there  would  be  ground 
for  exemplary  damages,  although,  to  use  the  language  of  the 
trial  judge,  in  his  charge,  '  the  act  be  done  in  a  quiet  and  gen- 
tlemanly way.'  So,  on  the  other  hand,  although  there  be 
neither  malice  nor  fraud,  nor  intent  to  oppress  on  the  part 
of  the  wrong-doer,  yet  if  the  act  be  done  in  a  rude,  insulting, 
or  reckless  manner,  in  disregard  of  social  obligations,  or  with 
such  gross  negligence  as  to  amount  to  positive  misconduct, 
there  would  be  ground  for  exemplary  damages.  There  must 
be  a  wrong  intent,  or  a  wrongful  execution  of  an  honest 
intent."^  It  has  been  ruled  that  a  railway  company  is  not 
liable  to  such  damages,  unless  the  act  of  its  agent  was  wanton 
or  malicious.'  And  in  general  it  may  be  said  that  exemplary 
damages  are  recoverable  for  gross  or  willful  negligence  and  for 
malicious  acts;  *  for  acts  involving  moral  turpitude,  in  addition  to 

1  Pittsburg  &c.  E.  Co.  v.  Lyon,  123  190 ;  s.  c.  88  Am.  Dec.  -574  (malicious 

Pa.  St.  140,  146 ;  8.  c.  10  Am.  St.  Kep.  abuse    of    legal  process) ;    Selden  v. 

517.  Cashman,  20  Oal.   56;  a.  c.  81  Am. 

'  Louisville  &c.  R,  Co.  v.  Guinan,  Dec.  93  (not  given  for  innocent  seiz- 

11  Lea  (Tenn.),  98;  s.  c.  47  Am.  Eep.  ure  of  goods  under  void  judgment  and 

279,  283.  advice  of  counsel) ;  Doss  v.  Missouri 

"  Doss  V.  Missouri  &c.  R.  Co.,  59  &c.  R.  Co.,  59  Mo.  27;  s.  c.  21  Am. 

Mo.  27 ;  8.  c.  21  Am.  Rep.  371.  Eep.  371 ;  Taylor  v.  Grand  Trunk  R. 

*  Seely  v.  Alden,  61   Pa.  St.  302;  Co.,  48  N.  H.  304;  s.  c.  2  Am.  Rep. 

8.  c.  100  Am.  Dec.  642;  Peoria  Bridge  229  (gross  negligence  by  common  car- 

Asso.  V.  Loomis,  20  111.  285;  s.  c.  71  rier) ;  Meibus  v.  Dodge,  38  "Wis.  300; 

Am.  Dec.  263  (willful  negligence  or  s.  e.  20  Am.  Eep.  6  (gross  negligence 

malice);  Barnett  v.  Eeed,  51  Pa.  St.  in  keeping  a  vicious  dog). 
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negligence;^  for  negligence  in  the  discharge  of  a  pvMic  duty,  such 
as  that  of  a  carrier  of  passengers,  accompanied  with  circum- 
stances of  insult,  injury,  or  suffering;^  and  some  cases  affirm 
the  principle  that  exemplary  damages  may  be  awarded  against 
a  railroad  company  for  an  injury  to  a  passenger  arising  from 
the  gross  negligence  of  its  servants.'  Conversely,  in  the  ab- 
sence of  gross  negligence,  malice,  recklessness,  insult,  wanton- 
ness, moral  turpitude,  or  other  aggravating  circumstances,  the 
damages  will  be  limited  to  compensation,  and  exemplary  dam- 
ages will  not  be  given;*  nor  in  such  a  case,  where  there  is 
negligence,  but  not  so  gross  as  to  amount  to  recklessness, 
that  is,  as  to  be  tantamount  to  a  malicious  or  malignant  pur- 
pose, careless  of  consequences.^ 

§  6378.  When  Such  Damages  Given  for  If egligence.  —  The 

negligence  which  will  warrant  an  award  of  exemplary  damages 
must  clearly  be  in  the  nature  of  criminal  negligence;  that  is  to 
say,  it  must  either  consist  in  such  willful  misconduct,  or  of 
such  an  entire  want  of  care,  as  raises  the  presumption  of  a 
conscious  and  reckless  indifference  to  consequences.'    It  has 

»  Ohio  &C.R.  Co. «.  Tindall,  13Ind.  Kendrick,  40  Miss.  374;  g.  c.  90  Am. 

366;  «.  c.  74  Am.  Dec.  259.  Dec.   332,   344;    Freidenheit    v.  Ed- 

*  Southern  E.  Co.  v.  Kendrick,  40  mundson,  36  Mo.  227;  s.  c.  88  Am. 
Miss.  374;  s.  c.  90  Am.  Dec.  332.  Dec.  141;   Hagan  v.  Providence  &c. 

»  Taylor  w.  Grand  Trunk  E.  Co.,  48  E.  Co.,   3  E.  I.  88;    s.  c.  62    Am. 

N.  H.  304 ;  8.  c.  2  Am.  Eep.  229.  Dec.  377,  379 ;  Eowe  v.  Moses,  9  Eich. 

*  Hunt  V.  St.  Louis  &c.  E.  Co.,  94  L.  (S.  C.)  423;  s.  c.  67  Am.  Dec.  560, 
Mo.  255 ;  s.  c.  4  Am.  St.  Eep.  374 ;  Heil  562 ;  Austin  v.  Wilson,  4  Cush.  (Mass. ) 
V.  Glanding,  42  Pa.  St.  493 ;  s.  c.  82  Am.  273 ;  «.  c.  50  Am.  Dec.  766,  768 ;  Mer- 
Dec.  537;  Hoy  v.  Gronoble,  34  Pa.  St.  rills  v.  Tariff  Man.  Co.,  10  Conn.  884 ; 
9;  s.c.  75  Am.  Dec.  628;  Chicago  v.  s.  c.  27  Am.  Dec.  682,  688;  also  Eoss 
Martin,  49  111.  241;  «.  c.  95  Am.  Dec.  v.  Leggett,  61  Mich.  445;  «.  c.  1  Am. 
590;  Barnett  v.  Eeed,  51  Pa.  St.  190;  St.  Eep.  608,  and  note  616. 

s.  c.  88  Am.  Dec.  574.    For  valuable  ^  New  Orleans  &c.  E.  Co.  v.  Sta- 

discussions  of  the  subject  of   exem-  tham,  42  Miss.  607 ;  s.  c.  97  Am.  Dec. 

plary    damages,   showing  when  and  478. 

when  not  such  damages  are  recover-  '  Chattanooga  &c.  E.  Co.  v.  Lid- 
able,  see  notes  to  the  following  dell,  85  Ga.  482;  s.c. 21  Am.  St.  Eep. 
cases,  as  republished  in  the  Ameri-  169;  8  Eail.  &  Corp.  L.  J.  296;  11 
can  Decisions ;  Stutz  v.  Chicago  &c.  S.  E.  Eep.  853.  Substantially  to  the 
E.  Co.,  73  Wis.  147;  s.  c.  9  Am.  same  effect,  see  Milwaukee  &c.  E.  Co. 
St.  Eep.  769 ;  Southern  E.  Co.  v.  v.  Arms,  91  U.  S.  489. 
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been  held  that  such  damages  cannot  be  predicated  upon  the 
mere  negligence  of  a  railroad  company  in  respect  of  the  con- 
dition of  the  cross-ties  of  its  roadway,  where  there  has  been 
a  recent  inspection,'  especially  where  at  the  time  of  the  in- 
jury the  company  is  engaged  in  putting  the  track  in  better 
repair;  ^  nor  for  an  injury  caused  by  two  co-operating  and 
independent  causes,  the  existence  of  one  of  which  was  un- 
known to  the  defendant,  where  the  other,  though  known,  was 
insufficient  of  itself  to  produce  the  result.'  On  the  contrary, 
it  has  been  held  that  the  fact  that  the  cross-ties  under  the 
track  at  the  point  where  a  train  was  derailed  by  a  broken 
rail  were  unsound,  decayed,  and  rotten,  and  that  the  rail 
which  broke  was  old,  and  the  company  constantly  repaired 
the  old  track  with  old  rails,  —  indicates  such  gross  negligence 
as  authorizes  a  verdict  for  exemplary  damages.^  According 
to  one  theory,  hereafter  considered,*  the  negligence  upon 
which  alone  exemplary  damages  can  be  predicated  must  be 
the  negligence  of  the  governing  body  of  the  corporation;  bu,t 
the  general  theory  of  those  courts  which  allow  such  damages 
on  the  ground  of  want  of  negligence,  ascribes  the  right  to 
recover  them  in  case  of  injuries  happening  through  the  reck- 
less conduct  of  the  servants  of  the  corporation.'  Judicial  dicta 
will  be  found  to  the  effect  that,  if  a  railroad  company  know- 

'  Eichmond  &c.  R.  Co.  v.  Vance,  that  a  railroad  company  could  not  lie 

93  Ala.  144 ;  s,  c.  30  Am.  St.  Bep.  41 ;  held  to  such  damages  for  maliciously 

9  South.  Eep.  574.  removing  a  stock-gwp,  which    it    had 

'  International  &c.  E.  Co.  v.  Braz-  icontracted  with  the  plaintiff  to  main- 

zil,  78  Tex.  314 ;  s.  c.  44  Am.  &  Eng.  tain,  and  where  her  action  was  upon 

Rail.  Gas.  437;  14  S.  W.  Eep.  609.  the  contract, —see  Chattanooga  &c. 

'  Chattanooga   &c.  R.  Co.  v.  Lid-  R.  Co.  v.  McLendon,  86  Ga.  517 ;  s.  c. 

dell,  85  Ga.  482 ;  s.  c.  21  Am.  St.  Rep.  12  S.  E.  Rep.  941. 
169;   8  Rail.  &  Corp.  L.  J.  296;    11  "  Post,  §§  6387,  6389. 

S.  E.  Rep.  853.  '  Thus,   it    has    been    held    that 

*  Alabama  &c.  R.  Co.  v.  Hill,  90  where  a  railway  corporation  has 
Ala.  71 ;  s.c.9  L.  R.  A.  442 ;  31  Cent,  leased  its  railway  and  franchises  to 
L.J.  376;  44  Am.  &  Eng.  Rail.  Cas.  another  such  company,  the  lessor 
441 ;  8  South.  Rep.  90.  Under  the  company  becomes  liable  for  the  reek- 
Georgia  Code,  "exemplary  damages  less  conduct  of  the  servants  of  the 
can  never  be  allowed  in  cases  aris-  lessee  company  in  the  management 
ing  on  contracts."  Ga.  Code,  §  2943.  of  one  of  its  trains  through  which 
For  an  illustration  where  it  was  held  the  plaintifi  received  personal  inju- 
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ingly  and  wantonly  employs  a  drunken  engineer  or  switch- 
man, or  retains  one  after  a  knowledge  of  his  habits  is  clearly 
brought  home  to  the  company,  or  to  the  superintending  agent 
authorized  to  employ  or  discharge  him,  and  an  injury  occurs 
by  reason  of  such  habits,  the  company  may  and  ought  to  be 
amendable  to  the  severest  rule  of  exemplary  damages.  The 
principle  has  been  directly  adjudged  in  a  case  which  probably 
carries  it  further  than  the  above  dicta,  and  which  asserts  the 
proposition  that,  although  a  malicious  tort  of  a  servant  of  a 
corporation  may  have  been  done  out  of  mere  wantonness  to 
effect  some  purpose  or  gratify  some  feeling  of  the  servant,  yet  the 
corporation  may  none  the  less  be  liable  in  exemplary  damages 
for  the  same,  if  the  corporation  knew  of  the  reckless  charac- 
ter of  the  servant  and  still  retained  him  in  its  service.  It 
was  so  held  where  the  plaintiff  was  crossing  the  defendant's 
railway  with  his  team,  and  the  person  in  charge  of  an  engine, 
standing  on  the  track,  willfully  and  maliciously  blew  the  whistle 
and  made  a  great  noise,  frightening  the  plaintiff's  horses  and 
causing  them  to  run  away,  whereby  the  plaintiff  was  injured.* 

§  6379.   Whether  Given  in  Case  of  Indictable  Offenses.  — 

Such  damages  may,  according  to  some  opinion,  be  given  for 
an  injury  which  is  also  punishable  by  indictw.ent,^  —  as  for  a 
wanton  and  unprovoked  attack  with  a  deadly  weapon;'  or  for 
the  willful  killing  of  another  under  a  statute  giving  damages 
for  death  occasioned  "  by  the  wrongful  act,  neglect,  or  default 
of  any  person  or  corporation."*  But,  according  to  other  opin- 
ion, such  damages  cannot  be  given  for  an  indictable  offense, 
since  this  would  result  in  a  double  punishment  for  the  same 
offense.*     In  some  jurisdictions  it  has  been  held  that  exem- 

ries.     Hart  v.  Eailroad  Co.,  33  S.  0.  Tucker,  6  Tex.  266.   Compare  Cook  v. 

427;  s.  c.  10  L.  E.  A.  794;  12  S.  E.  Ellis,  6  Hill  (N.Y.),466;  «.  c.  41  Am. 

Eep.  9.    Compare  ante,  §  6293.  Dec.  757. 

1  Nashville  &c.  E.  Co.  v.  Starnea,  '  Porter  v.  Seller,  23  Pa.  St.  424; 

9  Heisk.  (Tenn.)  52 ;  ».  c.  24  Am.  Eep.  ».  c.  62  Am.  Dec.  341. 

296.  '  Matthews  v.  Warner,  29  Gratt. 

''Chiles  V.  Drake,   2  Met.   (Ky.)  (Va.)  570;  s.  c.  26  Am.  Eep.  396. 

146:  s.  c.  74  Am.  Dec.  406;  Fry  o.  "  Austin  ij.  "Wilson,  4  Oush.( Mass.) 

Bennett, 4  Duer  (N.  Y.},  247;  Cole  v,  273;  s.  c.  50  Am.  Dec.  766;  Nossaman 
5016 


EULES  OF  DAMAGES.     [5  Thomp.  Corp.  §  6381. 

plary  damages  may  be  given  although  the  defendant  has  been 
prosecuted  criminally/  and  although  he  has  been  convicted 
and  fined  for  the  same  offense.^  An  instruction  authorizing 
the  jury  to  give  exemplary  damages  for  a  "violation  of  faith,'' 
in  an  action  for  a  breach  of  contract,  is  erroneous.* 

§  6380.  Whether  Evidence  Warrants  Such  Damages  a 
Preliminary  Question  for  the  Court. — There  is  here,  as  in 
every  other  case,  a  preliminary  question  for  the  court  to 
determine,  before  it  is  submitted  to  the  jury  to  say  whether 
exemplary  damages  shall  be  given.  The  question  is  whether 
there  is  evidence  which,  if  believed  by  the  jury,  makes  out  a 
case  which  authorizes  an  award  of  exemplary  damages,  as 
matter  of  law.*  Thus,  where  the  theory  on  which  it  is  sought 
to  support  an  award  of  exemplary  damages  is  that  the  defend- 
ant has  been  guilty  of  gross  negligence,  there  must  be  evidence 
of  gross  negligence,  or  it  will  be  error  to  instruct  the  jury  that 
they  may  award  such  damages.* 

§  6381.  Acting  under   a  Mistaken  Sense  of  Duty.  —  If  a 

person  act  under  a  mistaken  sense  of  duty,  and  without  any 
intention  of  oppression,  it  is  a  case  for  compensatory,  and  not 
for  exemplary,  damages.^  This  is  well  illustrated  by  a  case 
where  a  railway  conductor,  in  the  confusion  which  arose  from 
an  altercation  with  some  passengers,  neglected  to  stop  the  train 
at  the  station  to  which  the  plaintiff  was  bound,  but  carried 
him  eight  miles  beyond,  and  then  courteously  apologized  and 
gave  him  a  free  return  ticket  to  his  place  of  destination.    There 

V.  Eickert,  18  Ind.  350:  Humpliriea  95  Am.  Dec.  590;  Heil  v.  Glanding, 

V.  Johnson,  20  Ind.  190.  42  Pa.  St.  493;  s.  c.  82  Am.  Dec.  537; 

'  Eoberts  v.  Mason,  10  Ohio  St.  Kennedy  v.  North  Missouri  E.  Co., 

277.  36  Mo.  351 ;  Illinois  Cent.  E.  Co.  v. 

2  Corwin  v.  Walton,  18  Mo.  71 ;  s.  c.  Welch,  52  111.  183 ;  «.  c.  4  Am.  Eep. 

59  Am.  Dec.  285.  593. 

^  Hoy  V.  Gronoble,  34  Pa.  St.  9;  "  Milwaukee  &c.  E.  Co.  ».  Arms,  91 

g.  c.  75  Am.  Dec.  628.  U.  S.  489. 

'  See   2   Thomp.   Neg.    (1st  ed.),  «  Wiggin  v.  Coffin,  3  Story  (U.  S.), 

1264;    Chicago  K.   Co.   v.   Scurr,  69  1;  Louisville  &c.  E.  Co.  i;.  Guinan,  11 

Miss.  456;    a.  c.  42  Am.   Eep.   373;  Lea  (Tenn.),  98;  s.  c.  47  Am.  Eep. 

Chicago  V.  Martin,  49  111.  241 ;  ».  c.  279,  282. 
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was  no  evidence  of  damage  or  of  personal  inconvenience  or 
injury,  except  that  the  plaintiff  suffered  somewhat  from  the 
cold.  It  was  held  that  this  was  a  case  for  compensatory  dam- 
ages only,  and  accordingly  a  verdict  of  $833.33  was  set  aside.* 

§  6382.  Positive  Proof  of  Malice  or  Oppression  not  Keces- 
sary.  —  Positive  proof  of  malice,  or  of  an  intent  to  oppress  the 
plaintiff,  is  not  necessary  to  support  an  award  of  exemplary 
damages,  if  the  transaction,  or  the  consequent  circumstances, 
fairly  imply  the  existence  of  such  a  motive.^  And  it  is  left  to 
the  jury,  where  there  is  evidence  fairly  tending  to  show  the 
existence  of  such  a  motive,  to  look  at  all  the  circumstances,  in 
order  to  see  whether  there  was  anything  in  the  conduct  of  the 
defendant  so  to  aggravate  the  damages.^ 

§  6383.  When  Corporations  Liable  for  Exemplary  Dam- 
ages.—  Most  of  the  American  courts  now  agree  that  exem- 
plary damages  may  be  given  against  a  corporation  in  any 
cases  where  such  damages  might  be  awarded  against  an  indi- 
vidual under  like  circumstances.^     The  courts  have  come  gen- 


*  Chicago  E.  Co.  v.  Scurr,  59  Miss. 
456 ;  «.  c.  42  Am.  Eep.  373.  Similarly, 
see  Georgia  R.  &c.  Co.  v.  Eskew,  86 
Ga.  641;  s.  c.  22  Am.  St.  Eep.  490;  12 
S.  E.  Bep.  1061 ;  Hoffman  v.  Northern 
Pac.  E.  Co.,  45  Minn.  53;  s.  c.  47  N.  W. 
Eep.  312. 

»  Magee  v.  Holland,  27  N.  J.  L.  86; 
s.  c.  72  Am.  Dec.  341. 

'  Byram  v.  McGuire,  3  Head 
(Tenn.),  530;  Louisville  &c.  E.  Co.  v. 
Guinan,  11  Lea  (Tenn.),  98;  s.  c.  47 
Am.  Eep.  279. 

*  Lake  Shore  &c.  E.  Co.  v.  Pren- 
tice, 147  U.  S.  101 ;  Eouse  v.  Metro- 
politan Street  E. Co.,  41  Mo.  App. 298 
Malecek  *.  Tower  Grove  &c.  E.  Co. 
57  Mo.  17;  Graham  v.  Pacific  E.  Co. 
66  Mo.  536;  Pittsburg  &c.  E.  Co.  v 
Slusser,  19  Ohio  St.  157;  Atlantic  &c 
E.  Co.  V.  Dunn,  19  Ohio  St.  162;  s.  c 
2  Am.  Eep.  382 ;  Perkins  v.  Missouri 
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&c.  E.  Co.,  55  Mo.  201;  Gillette  v. 
Missouri  Valley  E.  Co.,  55  Mo.  315; 
s.  c.  17  Am.  Eep.  653 ;  Doss  v.  Mis- 
souri &c.  E.  Co.,  59  Mo.  27,  33;  s.  i. 
21  Am.  Eep.  371 ;  Springer  Transpor- 
tation Co.  V.  Smith,  16  Lea  (Tenn.), 
■498;  s.  c.  1  S.  W.  Eep.  281;  Goddard 
V.  Grand  Trunk  E.  Co.,  57  Me.  202; 
s.  c.  2  Am.  Eep.  39 ;  10  Am.  Law  Eeg. 
33;  Hanson  v.  European  &c.  E.  Co., 
62  Me.  84;  Caldwell  v.  New  Jersey 
Steam  Nav.  Co.,  47  N.  Y.  282;  Cleg- 
horn  V.  New  York  &c.  E.  Co.,  56  N.  Y. 
44;  s.  c.  15  Am.  Eep.  375;  Townsend 
V.  New  York  &c.  E.  Co.,  56  N.  Y.  295 ; 
«.  c.  15  Am.  Eep.  419 ;  Bowler  v.  Lane, 
3  Met.  (Ky.)  311;  Singer  Man.  Co.  v. 
Holdfodt,  86  111.  455 ;  s.  c.  29  Am.  Eep. 
43 ;  Western  Union  Tel.  Co.  v.  Eyser, 
2  Colo.  141 ;  ii.  c.  reversed,  91  U.  S. 
495,  note;  Samuels  v.  Evening  Mail 
Asso.,  9  Hun  (N.  Y.),  288;  Hopkins 
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«rally  to  this  conclusion,  through  the  abandonment  of  the  old 
idea  that  a  corporation  is  not  liable  for  the  torts  of  its  serv- 
ants when  they  act  out  of  malice}  The  fact  that  such  dam- 
ages, in  proper  cases,  are  now  generally  given  against  private 
corporations,  shows  how  thoroughly  the  idea  that  a  corpora- 
tion cannot  have  any  intent  is  exploded.  Such  damages  are 
given  where  fraud,  malice,  gross  negligence,  or  oppression  inter- 
venes, wliether  the  act  be  done  by  an  individual  acting  as 
principal,  or  by  a  servant,  agent,  or  officer  of  a  principal  or 
superior;  and  the  rule  applies  to  corporations  as  well  as  to 
individuals.  If  the  servant,  agent,  or  officer  is,  at  the  time  of 
the  doing  of  the  wrongful  act,  acting  under  such  circumstances 
as  to  bind  his  principal  or  superior,  his  evil  intent  is  imputed 
to  such  principal  or  superior.'' 

§  6384.  Difference  of   Opinion    as    to  Circumstances   un- 
der Whicli  Such.  Damages  Awarded  against  Corporations. — 

While  the  American  courts  are  almost  unanimous  in  holding 
that  exemplary  damages  may  be  awarded  against  a  private 
corporation,  there  is,  as  we  shall  discover,  much  diversity  of 
opinion  as  to  the  circumstances  under  which  such  damages 
may  be  awarded.  There  are  two  theories  upon  which  all  the 
courts,  which  concede  that  exemplary  damages  may  be  awarded 
against  individuals,  seem  to-agree:  1.  That  exemplary  damages 
may  be  awarded  against  a  corporation  under  circumstances 
where  such  damages  would  be  awarded  against  an  individual, 

V.  Atlantic  &c.  Railroad,  36  N.  H.  9;  Tex.  272;  Commercial  Gazette  Co.  v. 

s.  c.  72  Am.  Dec.  287 ;  Taylor  w.  Grand  Grooms  (Ohio  Super.  Gt.),21  Week. 

Trunk  R.  Co.,  48  N.  H.  304;  s.  c.  2  L.  Bui.  292;  Jeffersonville  R.  Co.  v. 

Am.  Rep.  229;  Belknap  v.  Boston  &c.  Rogers,  28  Ind.  1;  s.  c.  92  Am.  Dec. 

R.  Co.,  49  N.  H.  358;  Baltimore  &c.  276;  Louisville  &c.  R.  Co.  v.  Guinan, 

R.  Co.  V.  Blocher,  27  Md.  277;  Phila-  11  Lea  (Tenn.),  98;  s.  c.  47  Am.  Rep. 

delphia  &o.  R.  Co.  v.  Larkin,  47  Md.  279   (doctrine  recognized) ;   Haley  v. 

155;  s.c.  28  Am.  Rep.  442;  Gaswayt).  Mobile  &c.  R.  Co.,  7  Baxt.  (Tenn.) 

Atlantic  &c.  R.  Co.,  58  Ga.  216;  New  240;  Louisville  &c.  R.  Co.  v.  Garrett, 

Orleans  &c.  R.  Co.  v.  Bailey,  40  Miss.  9  Lea  (Tenn.),  488. 
395 ;  Memphis  &c.  R.  Co.  v.  Whitfield,  '  Ante,  §  6298,  et  seq. 

44  Miss.  466;  s.  c.  7  Am.  Rep.  699;  '  See,    for    illustration,    Springer 

Beals  V.  Railway  Co.,  1  Dillon  (U.  S.),  Transportation  Co.  v.  Smith,  16  Lea 

568;  Hays  v.  Houston  &c.  R.  Co.,  46  (Tenn.),  498. 
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if  the  injurious  act  was  previously  authorized  or  subsequently 
ratified,  by  the  board  of  directors  or  other  governing  body  of  the 
corporation, — in  which  case  the  act  is  deemed  to  be  the  act 
of  the  corporation,  in  the  same  sense  as  when  a  natural  per- 
son acts  for  himself  without  the  intervention  of  an  agent.* 
2.  "Where  the  injurious  act  is  done  by  a  subordinate  agent  or 
servant,  but  is  done  under  such  circumstances  that  the  rule 
of  damages  in  the  particular  jurisdiction  would,  under  like 
circumstances,  authorize  exemplary  damages  against  an  indi- 
vidual for  an  act  done  by  his  agent  or  servant.  An  examina- 
tion of  the  cases  which  state  these  two  principles  will  disclose 
that  the  two  rules  are  coincident,  or  nearly  so.*  3.  A  third 
doctrine,  and  the  one  which  presents  a  conflict  of  judicial 
opinion,  is  the  doctrine,  maintained,  it  is  believed,  by  the 
majority  of  the  State  courts,  that  the  rule  of  respondeat  superior, 
which  makes  a  corporation  liable  for  the  malicious  torts  of  its 
agents  or  servants,  makes  it  liable  in  exemplary  damages  for 
such  torts,  whether  the  act  were  originally  authorized  or  sub- 
sequently ratified  by  its  governing  body,  or  not.  Stated  in 
another  way,  this  rule  is,  that  the  rule  of  respondeat  superior 
applies  to  private  corporations,  not  only  in  respect  of  their  lia- 
bility for  damages  for  the  malicious  torts  of  their  agents  and 
servants,  but  equally  in  respect  of  the  measure  of  damages  for 
such  torts.  This  rule  identifies  the  corporation  with  the  agent 
or  servant  committing  the  tortious  act,  not  only  in  respect  of 
liability,  but  also  in  respect  of  the  measure  of  liability;  and  it 
makes  a  malicious  act  of  such  agent  or  servant  the  ground  of 
exemplary  damages,  irrespective  of  a  previous  authorization 
or  of  a  subsequent  ratification. 

§  6385.  Comments  upon  These  Different  Theories.  —  The 

writer  is  of  opinion  that  the  last-named  rule  is  the  only  rule 
compatible  with  public  policy  and  safety.  It  is  just  as  capa- 
ble of  being  defended  on  logical  grounds  as  are  the  two  pre- 
ceding rules;  for  while  the  reasons  are  undoubtedly  stronger, 
and  more  satisfactory  to  the  moral  sense,  for  holding  a  cor- 

1  Post,  §  6389.  »  Post,  §  6387. 
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poration  liable  in  exemplary  damages  where  the  injurious  act 
has  been  previously  authorized  or  subsequently  ratified  by  its 
governing  body,  yet  in  strict  logic  the  reason  is  no  stronger 
than  where  the  act  has  been  committed  by  a  mere  ministerial 
officer,  agent,  or  servant,  acting  within  the  general  scope  of 
his  agency  or  employment.  For  it  must  be  remembered  that 
every  private  corporation  consists,  in  a  primary  sense,  of  the 
aggregate  body  of  its  members;  and  that  its  board  of  direct- 
ors are  merely  the  agents  of  this  aggregate  body.'  In  strict 
logic,  there  is  hence  just  as  little  propriety  in  imputing  the 
malice  of  the  directors  to  the  stockholders,  as  there  is  in 
imputing  the  malice  of  the  ministerial  officer,  agent,  or 
servant  to  the  directors,  and  through  them  to  the  stock- 
holders. Nothing  is  more  vain  and  trivial  than  the  refine- 
ments upon  which  some  courts  have  entered  upon  this  subject 
of  exe,mplary  damages.  It  is  fiot  a  rule  of  logic  at  all,  but  it 
is  wholly  a  rule  of  public  policy,  expediency,  and  safety.  If 
the  rules  of  law  are  to  be  made  to  conform  to  logic,  then  this 
rule  of  damages  must  be  abolished,  not  only  in  regard  to  cor- 
porations, but  in  regard  to  individuals;  for  it  is  conceded  on 
all  hands  that  it  is  illogical  to  import  into  civil  actions  for 
damages  the  sanctions  of  the  criminal  law.^ 

1  Ante,  §  3967,  et  seq.  recompense,  or  satisfaction  to  the 
^  Able  writers  have  differed  on  the  plaintiff  for  an  injury  actually  re- 
question  whether  exemplary  dam-  ceived  by  him  from  the  defendant, 
ages  may  be  given  in  any  case.  Pro-  They  should  he  precisely  commensurate 
fessor  Greenleaf  and  Mr.  Sedgwick  wHh  the  injury,  neither  more  nor  less, 
have  discussed  it  at  length,  and  and  this  whether  it  be  to  his  person 
subsequent  annotators  of  their  re-  or  estate."  But  Mr.  Sedgwick,  in  his 
spective  works  have  continued  the  authoritative  treatise  on  the  Law  of 
discussion  so  ably  carried  on  by  these  Damages  (Sedgw.  Dam.  (6th  ed.),  p. 
great  authors.  Each  cites  a  large  38  —  see  also  chapter  18,  page  466, 
number  of  authorities  to  sustain  his  note  1),  says:  "Where  either  of 
position,  and  each  apparently  sue-  these  elements  [of  fraud,  malice, 
ceeds,  to  his  own  satisfaction,  in  prov-  gross  negligence,  or  oppression] 
ing  that  his  views  are  correct.  The  mingle  in  the  controversy,  the  law, 
position  held  by  Professor  Greenleaf,  instead  of  adhering  to  the  system  or 
as  stated  in  his  great  work  on  Evi-  even  the  language  of  compensation, 
dence  (2  Greenl.  Ev.  (13th  ed.),  §  253,  adopts  a  wholly  different  rule.  It 
—  see  note  2),  is  as  follows:  "Dam-  permits  the  jury  to  give  what  it 
ages  are    given   as  a  compensation,  terms  punitory,  vindictive,  or  exem- 
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§  6386.  Further  Comments. —  But  any  species  of  logic 
that  would  abolish  the  rule  of  exemplary  damages  as  against 
natural  principals  or  masters,  for  the  malicious  torts  of  their 
agents  or  servants,  and  hence  as  against  corporations  in  all  cases 
except  for  acts  authorized  by  the  stockholders  in  their  con- 
stituent capacity,  —  would  equally  abolish  the  entire  doctrine 
of  respondeat  superior,  except  in  the  limited  class  of  cases 
where  the  wrongful  act  has  been  previously  authorized  or 
subsequently  ratified.  The  one  has  just  as  much  logic  to  sup- 
port it  as  the  other.  No  lawyer  or  judge  can  give  a  logical 
reason  why  an  individual  principal  or  master,  who  uses  due 
diligence  in  selecting  a  competent  and  proper  agent  or  serv- 
ant and  in  instructing  him  and  overlooking  his  conduct, 
should  be  answerable  in  damages  for  a  negligent  or  other 
wrongful  injury  done  by  that  agent  or  servant.  In  such  a 
case  the  principal  or  master  is,  in  a  moral  sense,  absolutely 


plary  damages ;  in  other  words,  blends 
together  the  interest  of  society  and 
of  the  aggrieved  individual,  and  gives 
damages  not  only  to  recompense  the 
sufferer,  but  to  punish  the  offender." 
Theron  Metcalf ,  then  reporter  of  the 
State  of  Massachusetts,  and  since 
judge  of  the  Supreme  Judicial  Court 
of  that  State  (3  Am.  Jur.  287-313), 
and  Chancellor  Kent  (2  Kent's  Com. 
(12th  ed.),  pt.  4,  §  24,  p.  15,  note  a), 
take  opposite  sides  on  this  question, 
and  numerous  judges  and  text- writers 
have  noticed  the  controversy.  See 
Fay  i).  Parker,  53  N.  H.  342,  where 
the  question  is  considered  at  length, 
and  numerous  authorities  on  the 
subject  are  reviewed.  The  question, 
however,  may  be  considered  as 
settled,  the  current  of  authority  at 
the  present  time  being  in  accord  with 
the  principle  stated  in  the  text.  "  It 
is  a  well-established  principle  of  the 
common  law,  that  in  actions  of  tres- 
pass and  all  actions  on  the  case  for 
torts,  a  jury  may  inflict  what  are 
called  exemplary,  punitive,  or  vindic- 
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tive  damages  upon  a  defendant,  hav- 
ing in  view  the  enormity  of  his 
offense  rather  than  the  measure  of 
compensation  to  the  plaintiff.  AVe 
are  aware  that  the  propriety  of  this 
doctrine  has  been  questioned  by  some 
writers;  but  if  repeated  judicial 
decisions  for  more  than  a  century 
are  to  be  received  as  the  best  exposi- 
tion of  what  the  law  is,  the  question 
will  not  admit  of  argument.  By  the 
common  as  well  as  by  statute  law, 
men  are  often  punished  for  aggra- 
vated misconduct  or  lawless  acts,  by 
means  of  a  civil  action,  and  the  dam- 
ages inflicted  by  way  of  penalty  or 
punishment  given  to  the  party  in- 
jured." Grier,  J.,  in  Day  v.  Wood- 
worth,  13  How.  (U.  S.)  363,  371.  See 
also  Philadelphia  &c.  E.  Co.  v.  Quig- 
ley,  21  How.  (U.  S.)  202;  Milwaukee 
&c.  E.  Co.  V.  Arms,  91  U.  S.  489; 
Memphis  &c.  R.  Co.  v.  Whitfield,  44 
Miss.-466;  s.  c.  7  Am.  Rep.  699;  Hop- 
kins V.  Atlantic  &c.  R.  Co.,  36  N.  H. 
9 ;  s.c.  72  Am.  Dec.  287. 
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innocent;  and  yet  the  law  identifies  him  with  his  agent  or  serv- 
ant, and  looks  no  further  than  to  see  whether  the  agent  or 
,  servant,  at  the  time  of  doing  the  negligent  or  wrongful  act> 
was  acting  within  the  general  scope  of  his  employment.  And 
yet  the  doctrine  of  respondeat  superior,  even  in  such  applica- 
tions of  it,  comports  with  the  sense  of  justice  of  lawyers, 
judges,  jurors,  and  mankind  in  general.  The  same  may  he 
said  with  regard  to  the  doctrine  of  exemplary  damages  when 
applied  to  individuals,  and  more  especially  when  applied  to 
corporations.  When  applied  to  corporations  and  left  to  the 
sense  of  justice  of  jurors  with  a  reasonable  superintendence 
on  the  part  of  judges,  it  is,  though  often  misapplied,  in  gen- 
eral the  defense  of  weak  and  scattered  individuals  against 
aggregate  money  and  power.  To  remit  the  redress  of  injuries, 
for  which  exemplary  damages  ought  to  be  given,  exchisively 
to  the  criminal  arm  of  the  government,  would  be  to  allow 
the  most  flagrant  oppressions  to  go  unredressed  in  most  cases. 
The  corruption  of  a  single  prosecuting  attorney,  —  and  com- 
mon experience  indicates  to  what  extent  that  has  gone, — 
might  give  a  wealthy  corporation,  managed  bj'^  unscrupulous 
men,  a  practical  exemption  from  criminal  responsibility  for 
their  wrongs.  But  it  is  idle  to  theorize  further  upon  such  a 
question.  If  the  rule  of  exemplary  damages  as  against  cor- 
porations were  abolished  by  judicial  decisions  to-day,  it  would 
he  reinstated  by  most  of  the  State  legislatures  to-morrow. 

§  6387.  View  that  Exemplary  Damagres  may  be  Awarded 
against  Corporations  where  They  would  be  Awarded  against 
an  Individual  Principal  for  the  Tort  of  his  Agent. — There 
are  cases  which  hold  that  a  principal  is  not  liable  to  pay 
exemplary  damages  for  the  fault  of  his  agent;  ^  but  it  is  every- 
where conceded  that  a  principal  may  make  himself  liable  by 
authorizing    or   ratifying   the    act.^     Some   of  the   decisions, 

1  Wardrobe  I!.  California  Stage  Co.,     E.  Co.,  34  Cal.  594;  Hill  v.  New  Or- 
7  Cal.  118;  s.   c.  68  Am.  Dec.  231;      leans  &c.  E.  Co.,  li  La.  An.  292. 
Mendelsohn  -u.  Anaheim  Lighter  Co.,  '  Lake  Shore  &c.  E.  Co.  ■;;.  Pren- 

40  Cal.  657 ;  Turner  v.  North  Beach     tice,  147  U.  S.  101 ;  Eouse  v.  Metro- 
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assimilating  the  liability  bf  a  corporation  for  such  damages, 
to  that  of  a  natural  person  where  a  tort  has  been  committed 
by  his  agent  or  servant,  hold  that  a  corporation  is  not  liable  • 
to  pay  such  damages  unless  it  has  previously  authorized,  or  sub- 
sequently ratified,  the  wrongful  act.*  This  limitation  of  the 
law  of  exemplary  damages  proceeds  upon  the  theory  that  such 
damages  can  only  be  given  where  the  corporation  itself  has 
been  remiss,  and  that  the  governing  body  is  the  corporation.  The 
Supreme  Court  of  Texas  have  expressed  it  in  the  following 
language,  in  its  opinion  written  by  Mr.  Justice  Gould:  "In 
fact,  however,  the  actual  damages  to  which  the  company  must 
respond,  extending  as  it  does  to  injuries  to  the  feelings,  and 
danger  of  personal  suffering,  seems  to  give  to  juries  sufficient 
scope,  without  allowing  exemplary  damages,  except  in  cases 
where  the  corporation  has  itself  been  remiss.  If  the  malicious 
act  of  its  agent  is  ratified  or  adopted;  if  there  is  carelessness 
in  the  selection  of  employes  or  in  the  establishment  of  appro- 
priate   regulations;    if,   in    short,    the    corporation,    or   their 


politan  Street  R.  Co.,  41  Mo.  App. 
298 ;  Milwaukee  &c.  E.  Co.  v.  Finney, 
10  Wis.  388;  Craker  v.  Chicago  &c. 
R.  Co.,  36  "Wis.  657 ;  s.  c.  17  Am.  Rep. 
504 ;  Malecek  v.  Tower  Grove  &c.  R. 
Co.,  57  Mo.  17;  Doss  v.  Missouri  &c. 
R.  Co.,  59  Mo.  27;  s.  c.  21  Am.  Rep. 
371 ;  Traverse  v.  Kansas  Pac.  R.  Co., 
63  Mo.  421 ;  Bass  v.  Chicago  &c.  R. 
Co.,  42  Wis.  654;  s.  c.  24  Am.  Rep. 
437 ;  Nashville  &c.  R.  Co.  v.  Starnes, 
9Heisk.  52;  s.  c.  24  Am.  Rep.  296; 
Illinois  &c.  R.  Co.  v.  Hammer,  72  111. 
347. 

1  Galveston  &c.  R.  Co.  v.  Donahoe, 
56  Tex.  162 ;  Gulf  &c.  R.  Co.  v.  Moore, 
69  Tex.  157 ;  International  &c.  R.  Co. 
V.  Garcia,  70  Tex.  207;  s.  c.  7  S.  W. 
Rep.  802;  Sullivan  v.  Oregon  R.  &c. 
Co.,  12  Or.  392 ;  s.  c.  53  Am.  Rep.  364, 
373;  Turner  v.  North  Beach  &c.  R. 
Co.,  34  Cal.  594;  Craker  v.  Chicago 
&c.  R.  Co.,  36  Wis.  657;  s.  c.  17  Am. 
Rep.  504 ;  Hinckley  v.  Chicago  &c.  R. 
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Co.,  38  Wis.  194;  Pleafants  v.  North 
Beach  &c.  R.  Co.,  34  Cal.  586;  Hagan 
V.  Providence  &c.  R.  Co.,  3  R.  I.  88; 
s.  c.  62  Am.  Dec.  377;  Lake  Shore  &c. 
R.  Co.  V.  Prentice,  147  U.  S.  101; 
Rouse  V.  Metropolitan  Street  R.  Co., 
41  Mo.  App.  298  (McGiU,  J.,  dissent- 
ing). In  this  last  case  a  majority  of 
the  court  formulate  their  view  in  the 
proposition  that  "  there  must  be  un- 
due want  of  care  in  the  selection  of 
the  servant,  or  previous  authoriza- 
tion, or  subsequent  ratification."  41 
Mo.  App.  316.  But  this  shows  the 
want  of  a  correct  understanding  of 
the  subject,  because  exemplary  dam- 
ages are  never  given  on  the  ground  of 
negligence  or  want  of  care,  especially 
in  such  a  general  matter  as  the  selec- 
tion of  servants,  unless  the  negligence 
is  so  gross  as  to  indicate  a  reckless 
disregard  of  the  public  rights  and 
safety.    Ante,  §  6378. 
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officers  by  whom  it  is  controlled  and  represented,  are  guilty 
of  some  'fraud,  malice,  gross  negligence,  or  oppression,' — the 
settled  rules  of  law  will  hold  it  liable  to  exemplary  damages, 
but,  in  our  opinion,  not  otherwise."* 

§  6388.  View  tUat  Exemplary  Damages  may  be  Awarded 
against  Corporations  where  They  would  be  Awarded  against 
an  Individual  if  Acting  for  Himself.  —  The  other  and  more 
advanced  view,  and  that  taken  by  a  great  majority  of  the 
American  State  courts,  is  that  a  corporation  is  liable  for  ex- 
emplary damages  for  such  acts,  done  by  its  agents  or  servants 
acting  within  the  scope  of  their  employment,  as  would,  if  done 
by  an  individual  acting  for  himself,  render  him  liable  for  such 
damages,  that  is  to  say,  although  the  particular  act  was  neither 
authorized  nor  ratified.^    The  rule  has  been  said  to  be  that  if 

'  Hays  V.  Houston  &c.  E.  Co.,  46  ern  Pac.  E.  Co.,  44  Fed.  Eep.  248 
Tex.  272, 284.  Substantially  the  same 
rule  was  thus  expressed  by  Mr.  Chief 
Justice  Church,  in  giving  the  opinion 
of  the  Court  of  Appeals  of  New  York 
in  Cleghorn  v.  New  York  &c.  E.  Co., 
56  N.  Y.  44;  ».  c.  15  Am.  Eep.  375; 
which  language  was  quoted  with 
approval  in  Sullivan  v.  Oregon  E.  &c. 
Co.,  12  Or.  392;  s.  c.  53  Am.  Eep. 
364,  373.  Substantially  the  same 
theory  was  expressed  by  Bray  ton,  J., 
in  Hagan  v.  Providence  &c.  E.  Co., 
3  E.  I.  88,  91;  s.  c.  62  Am.  Dec.  377. 

'  Atlantic  &c.  E.  Co.  v.  Dunn,  19 
Ohio  St.  162;  s.  c.  22  Am.  Eep.  382; 
Pittsburg  &c.  E.  Co.  v.  Slusser,  19  Ohio 
St.  157;  Louisville  &c.  E.  Co.  v.  Gui- 
nan,  11  Lea  (Tenn.),  98;  s.  c.  47  Am. 
Eep.  279  isemble) ;  Alabama  &c.  E.  Co. 
V.  Frazier,  93  Ala.  45 ;  s.  c.  9  South, 
Eep.  303 ;  Hartr.  Eailroad  Co.,  33  S.  C. 
427 ;  s.  c.  12  S.  E.  Eep.  9 ;  10  L.  E.  A. 
794;  Purceli  v.  Eichmond  &c.E.  Co., 
108  N.  C.  404;  «.  c.  12  S.  E.  Eep.  954; 
12  L.  E.  A.  113 ;  10  Eail.  &  Corp.  L.  J. 
35 ;  Alabama  &c.  E.  Co.  v.  Sellers,  93 
Ala.  9;  s.  c.  9  South.  Eep.  375;  10 
Eail.  &  Corp.  L.  J.  224 ;  Fell  v.  North- 


(overruled,  post,  §  6389) ;  Galina  v. 
Hot  Springs  Eailroad,  13  Fed.  Eep. 
116  (overruled,  post,  ^  );  Goddard 
V.  Grand  Trunk  E.  Co.,  57  Me.  202; 
s.  c.  2  Am.  Eep.  39;  Perkins  v.  Mis- 
souri E.  Co.,  55  Mo.  201;  Doss  v. 
Missouri  &c.  E.  Co.,  59  Mo.  27;  s.  c. 
21  Am.  Eep.  271  (.semble) ;  Palmer  v. 
Eailroad,  3  S.  C.  580;  s.  c.  16  Am. 
Eep.  750;  Hanson  ».  European  &c.  E. 
Co.,  62  Me.  84;  <,.  c.  16  Am.  Eep.  404 ; 
New  Orleans  &c.  E.  Co.  v.  Burke,  53 
Miss.  200;  s.  c.  24  Am.  Eep.  689 
(semble).  In  New  Hampshire  it  is 
said  by  Perley,  C.  J. :  "If  a  corpora- 
tion like  this  railroad  is  guilty  of  an 
act  or  default,  such  as,  in  the  case  of 
an  individual,  would  subject  him  to 
exemplary  damages,  we  think  the 
same  rule  must  be  applied  to  the  cor- 
poration." Hopkinson  v.  Atlantic  &c. 
E.  Co.,  36  N.  H.  9,  17;  s.  c.  72  Am. 
Dec.  287.  In  the  Supreme  Court  of 
the  United  States,  Mr.  Justice  Camp- 
bell in  giving  the  opinion  of  the  court, 
said :  "  The  result  of  the  cases  is,  that 
for  acts  done  by  the  agents  of  a  cor- 
poration, either  in  contractu  or  in  de- 
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the  wrongful  act  of  the  agent  is  perpetrated  while  ostensibly 
discharging  duties  within  the  scope  of  the  corporate  purposes, 
the  corporation  may  be  liable  to  exemplary  damages;  and  that 
a  person  openly  and  notoriously  exercising  the  functions  of  a 
particular  agency  of  a  corporation  will  be  presumed  to  have 
sufficient  authority  from  the  corporation  so  to  act,  for  the 
purposes  of  this  rule/  Applying  this  rule  to  railways,  we 
find  a  case  where  exemplary  damages  were  awarded  because 
the  conductor  of  a  passenger  train  refused  to  move  the  train 
back  to  a  station  past  which  it  had  negligently  run,  and  at 
which  it  was  his  duty  to  stop,  —  willfully  compelling  a  female 
passenger  having  a  ticket  to  such  station  to  alight  in  a  driv- 
ing rain  several  hundred  yards  from  any  shelter,  although  so 
incumbered  with  a  child  and  with  her  baggage  as  to  be 
unable  to  protect  herself  from  exposure;"  and  also  a  case 
where  such  damages  were  awarded  because  the  servants  of 
such  a  company  in  charge  of  its  passenger  train  ran  by  a  sta- 
tion without  stopping,  at  which  it  was  advertised  to  stop,  and 
at  which  the  plaintifif  had  purchased  a  ticket  to  go  on  that 
train.' 

§  6389.  The    Federal -Doctrine  on  This    Question.  —  The 

Federal  doctrine  upon  this  question,  as  settled  by  a  recent 
decision  of  the  Supreme  Court  of  the  United  States,  is: 
1.  That  where  a  court  of  the  United  States  has  jurisdiction 
of  an  action  for  damages  against  a  corporation  (generally  on 
the  ground  of  diverse  citizenship),  the  question  whether 
exemplary  damages  will  be  given  or  denied  is  a  question  of 
what  is  called  "general  jurisprudence,"  in  contradistinction 
to  questions  of  "local  law";  and  that,  consequently,  the 
Federal  judiciary  are  at  liberty  to  adopt  their  own  rule  of 

licto,  in  the  course  of  its  business  and  '  Alabama  &c.  E.  Co.  v.  Sellers,  93 

of  their  employment,  the  corporation  Ala.  9 ;  s.  e.  30  Am.  St.  Eep.  17 ;  9 

is    responsible   as   an    individual    ia  South.  Rep.  875;   10  Kail.  &  Corp. 

responsible    under    similar    circum-  L.  J.  224. 

stances."    Philadelphia  &c.  E.  Co.  v.  °  Purcell  v.  Eichmond  &c.  E.  Co., 

Quigley,  21  How.  (U.  S.)  202.  108  N.  0.  414;  s.  c.  12  L.  B.  A.  113; 

1  Singer  Man.  Co.  v.  Holdtodt,  86  10  Eail.  &  Corp,  L.  J.  35;  12  S.  E. 

111.  455;  «.  c.  29  Am.  Eep.  43.  Eep.  954. 
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damages  without  regard  to  the  rule  which  is  established  by 
the  decisions  of  the  highest  court  of  the  State  within  which 
the  act  creating  the  liability  arose,  and  within  which  the 
cause  was  tried.  2.  That  a  corporation  is  not  liable  to 
exemplary  damages,  except  where  a  natural  person  would  be 
liable  to  such  damages  for  a  similar  act  done  by  his  agent 
or  servant.  3.  And.  that  a  natural  person  is  not  generally 
liable  for  such  damages  except  where  he  has  commanded  the 
doing  of  the  oppressive  act  or  subsequently  ratified  it.  Apply- 
ing this  doctrine  to  the  case  in  judgment,  the  court  held  that 
a  railroad  corporation  is  not  liable  to  exemplary  damages  for 
an  illegal,  wanton,  and  oppressive  arrest  of  a  passenger  by  a 
conductor  of  one  of  its  trains,  which  action  was  in  no  way 
authorized  nor  ratified  by  the  corporation}  What  the  court 
means  by  its  being  ratified  hy  the  corporation  is  not  clear. 
The  opinion,  which  is  written  by  Mr.  Justice  Gray,  concedes, 
what  the  court  has  previously  held,^  that  corporations  may  be 
liable  to  exemplary  damages,  but  qualifies  the  concession 
with  the  proviso  that  "the  criminal  intent  necessary  to 
warrant  the  imposition  of  such  damages  is  brought  home 
to  the  corporation."  The  court  does  not  define  what  body  or 
constituency  it  means  by  "  the  corporation."  It  probably 
means  the  board  of  directors.  But  as  they  are  merely  the 
agents  of  the  ultimate  constituent  body,  the  shareholders,  any 
theory  that  will  exonerate  the  corporation,  by  reason  of  an 
absence  of  criminal  intent  in  the  directors,  will  exonerate  it 
where  there  is  such  a  criminal  intent;  for  there  is  just  as 
much  reason  in  imputing  to  the  directors  the  criminal  intent 
of  the  subordinate  agents  whom  they  employ,  as  there  would 
be  in  imputing  to  the  stockholders  the  criminal  intent  of  the 
directors  whom  they  have  elected.  The  lines  of  reasoning 
of  this  and  other  hke  decisions  will  overthrow  the  doctrine  of 
exemplary  damages  entirely  when    applied   to   corporations, 


'  Lake  Shore  &C.E.  Co.  i;.  Prentice,      &c.  E.  Co.  v.  Arms,  91    U.   S.  489; 
147  U.  S.  101.  Denver  &c.   Eailway  v.  Harris,   122 

'  Philadelphia  &c.  E.  Co.  v.  Quig-     U.  S.  597. 
ley,  21  How.  (U.  S.)  202;  Milwaukee 
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except  when  it  can  be  proved  that  the  criminal  act  was 
authorized  or  ratified  by  the  ultimate  constituency,  the  stock- 
holders; and  even  then  it  would  be  difficult  to  discover  any 
theory  of  justice  upon  which  the  minority  of  the  stockholders 
are  to  be  fined  and  their  dividends  confiscated  because  of  the 
criminal  act  or  intent  of  a  majority  of  them.  The  true  theory 
is,  that  the  rule  of  exemplary  damages  is  a  rule,  not  of  logic, 
but  of  public  safety;  that  the  public  know  the  corporation 
only  through  its  ministerial  agents  and  servants;  that  the 
corporation  touches  the  public  only  by  the  hands  of  these 
agents  and  servants;  and  that,  consequently,  so  far  as  the 
public  rights  are  concerned,  they  are  to  be  regarded  as  the 
corporation,  —  precisely  as  the  doctrine  of  respondeat  superior 
identifies  the  principal  and  his  agent  for  the  purpose  of  pro- 
tecting third  persons. 

§  6390.  Such  Damag^es  Given  agrainst  Carriers  for  the 
Wanton  Expulsion  of  Passengers.  — The  rule  that  exemplary 
damages  will  be  given  against  a  corporation  in  all  cases  where 
they  would  be  given  against  an  individual  if  acting  for  him- 
self, and  that  a  previous  authorization  or  subsequent  ratifica- 
tion by  the  governing  board  is  not  necessary  to  justify  the 
giving  of  such  damages,^  is  illustrated  by  a  numerous  class  of 
cases,  which  hold  that  such  damages  may  be  given  against 
incorporated  carriers  of  passengers,  where  passengers  have 
been  expelled  by  their  agents  or  servants  in  charge  of  their 
vehicles  of  transportation,  under  circumstances  which  may  be 
characterized  as  willful,  malicious,  wanton,  or  oppressive}  It 
has  been  held  that  such  damages  may  be  properly  given 
against  a  street  railway  company,  whose  servants  have  ejected 
a  passenger  from  its  car  for  refusing  to  comply  with  an  illegal 
exaction  of  fare;'  where  the  employes  of  a  steam  railway  com- 
pany, in  removing  a  passenger  from  its  train  for  his  refusal 
to  pay  more  than  the  maximum  fare  prescribed  by  a  statute, 
committed  a  wanton  and  aggravated  assault  upon  him,  which 

'  AnU,  §  6388.  »  Baltimore  &c.  Tump.  Road  v. 

«  Ante,  §  6307.  Boone,  45  Md.  344. 
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was  either  authorized  or  approved  by  the  company;^  and  for 
expelling  a  passenger  from  the  defendant's  railway  carriage 
with  unnecessary  and  reckless  violence  and  indignity,  the  de- 
fendant's servants  acting  in  a  wanton,  high-handed,  and  out- 
rageous manner,  —  even  though  the  plaintiff  was  liable  to 
expulsion;^  but  not  where  a  passenger  took  passage  upon  its 
cars  in  order  to  test  a  question  of  fares,  and  expecting  to  be 
ejected,  and  to  make  money  out  of  the  transaction  through  an 
action  against  the  company.  A  person  so  acting  brings  himself 
within  the  maxim,  volenti  non  fit  injuria;^  nor  where  the  pas- 
senger, having  failed  to  procure  a  ticket  in  consequence  of  the 
absence  of  the  ticket  agent,  was  put  off  at  the  next  station, 
without  unnecessary  violence  in  consequence  of  his  refusal  to 
pay  the  extra  fare  demanded  by  a  rule  of  the  company.*  In  the 
view  of  some  of  the  courts,  the  mere  fact  that  a  passenger  is 
unlawfully  removed  or  expelled  from  a  railway  train  does  not 
make  a  case  for  exemplary  damages;  but,  in  order  to  the 
recovery  of  such  damages,  the  expulsion  must  have  been  made 
with  undue  force,  unnecessary  rudeness,  circumstances  of 
insult,  or  circumstances  exliibiting  the  presence  of  malice 
and  willful  wrong.*  It  follows  that  where  the  passenger  has 
been  ejected  without  the  presence  of  such  aggravating  cir- 
cumstances, by  a  mere  mistake  on  the  part  of  the  conductor, 
the  case  will  not  be  one  for  exemplary  damages,'  especially 
where  the  passenger  takes  no  pains  to  relieve  the  mind  of  the 
conductor  of  his  mistake.' 

'  Hinckley  v.  Chicago  &c.  B.  Co.,  °  Tomlinson  v.  Wilmington  &c.  E. 

38  Wis.  194.  Co.,  107  N.  0.  327;  s.  c.  12  S.  E.  Rep. 

^  Philadelphia  &c.  E.  Co.  v.  Lar-  138;  Rose  v.  Wilmington  &c.  E.  Co., 

kin,  47  Md.  155;  s.  c.  28  Am.  Eep.  106  N.C.  168, 170;  Knowles  ■!;.  Norfolk 

442.    Compare  Atlantic  &c.  E.  Co.  ».  Southern  E.  Co.,   102  N.  C.  59,66; 

Dunn,   19  Ohio  St.  162;  «.  c.  2  Am.  Holmes  v.  Carolina  Cent.  R.  Co.,  94 

Rep.  382;  Palmer  v.  Railroad,  3  S.  C.  N.  C.  318. 

580 ;  «,  c.  16  Am.  Eep.  750 ;  Cincinnati  ^  Hoffman  v.  Northern  Pac.  E.  Co., 

&c.  E.  Co.  V.  Cole,  29  Ohio  St.  126;  45  Minn.  53;  s.  c.  47  N.  W.  Eep.  312. 

8.  c.  23  Am.  Rep.  729.  '  Georgia  E.  &c.  Co.  v.  Eskew,  86 

*  Cincinnati  &c.  E.  Co.  v.  Cole,  29  Ga.  641;  s.  c.  22  Am.  St.  Eep.  490; 
Ohio  St.  126;  s.  c.  23  Am.  Eep.  729.  12  s!"  E.  Eep.  1061.    In  another  case, 

*  Finch  V.  Northern  P.  E.  Co.,  47  the  plaintiff,  a  passenger  in  a  railway 
Minn.  36;  a.  c.  49  N.  W.  Eep.  329.  car,  gave  up  his  ticket  to  a  brakeman, 
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§  6391.  Cases  not  within  the  Principle.  —  In  still  another 
case,  a  passenger  had  purchased  a  ticket  for  a  berth  in  a  sleeping- 
car.  He  lost  it,  and  when  it  was  demanded  by  the  conductor, 
being  unable  to  produce  it,  he  was  expelled  from  the  car,  but  with- 
out violence,  and  was  compelled  to  ride  in  a  common  car.  It  was 
held  that  this  was  not  a  case  for  exemplary  damages,  and  that  a 
verdict  for  $3,000  ought  to  be  set  aside  as  excessive.'  Under  any 
theory  of  this  subject  there  is  an  obvious  propriety  in  the  conclusion 
that  a  railroad  company  is  not  liable  in  exemplary  damages,  for  the 
act  of  a  conductor  who  unlawfully  ejects  a  passenger  from  its  cars 
unless  plaintiff  would  have  been  entitled  to  recover  such  damages, 
had  the  action  been  against  the  conductor.' 

§  6392.  Cases  where  Such  Dainag'es  have  been  Awarded  on 
the  Principle  of  Direct  Authorization  or  Subsequent  Ratifica- 
tion. —  A  railroad  company  collected  an  armed  force  of  several 
hundred  men  under  command  of  its  vice-president  and  assistant  gen- 
eral manag'er,  and  attacked,  with  deadly  weapons,  the  agents  and 
employes  of  another  railroad  company,  and  expelled  them  from  the 
railroad  of  the  other  company,  and  forcibly  took  possession  of  it, 
after  which  the  aggressor  company  continued  to  use  and  operate  it 

who  was  authorized  to  demand  and  damages  for  the  pleasure  accruing  to 
receive  it.  Shortly  after,  the  brake-  its  conductor  in  kissing  a  female  pas- 
man  approached  the  plaintiff,  denied  senger.  For  another  case  in  which, 
that  he  had  received  his  ticket,  and  under  the  circumstances,  a  verdict 
assaulted  and  grossly  insulted  him.  for  $1,500  was  held  excessive, — see 
It  was  held  that  the  defendants  were  Chicago  &c.  R.  Oo.  v.  Griffin,  68  111. 
liable ;  that  it  was  a  proper  case  for  499. 

exemplary   damages;   and   that  the  ^  Townsend  i;. New  York  Cent.  &o. 

defendants,    having     retained     the  E.   Co.,  56  N.   Y.  295;  s.  c.  15  Am. 

brakeman  in  their  employ  after  no-  Eep.   419.     In    Pleasants    v.  North 

tice  of  his  conduct,  a  verdict  for  $4,850  Beach  &c.  E.  Co.,  34  Cal.  586,  a  ver- 

would  not  be  set  aside  as  excessive,  diet  of  $500  was  set  aside,  where  the 

Goddard  v.  Grand  Trunk  E.  Co.,  57  wrong  consisted  in  refusing  to  allow 

Me.  202  •  s.  c.  2  Am.  Eep.  39.     See  a  colored  person  to  ride  in  a  street  car 

also  Hanson  v.  European  &c.  E.  Co.,  on  account  of  hia  color,  — the  court 

62  Me.  84 ;  s.  c.  16  Am.  Eep.  404.  holding  it  a  case  for  nominal  dam- 

1  Pullman  Palace  Car  Co.  v.  Eeed,  ages  merely.    To  the  same  effect,  see 

75  111.   125 ;   s.  e.  20  Am.  Eep.  232.  Turner  v.  North  Beach  &c.  E.  Co.,  34 

Compare   Craker  v.  Chicago  &c.  R.  Cal.  594.    Opposed  to  this  is  Palmer 

Co.,  36  Wis.  657;  a.  c.  17  Am.   Eep.  v.  Railroad,  3  S.  C.  580;  s.  c.  16  Am. 

504, — where  a  railway  company  was  Rep.  750,  where  the  opinion  of  the 

mulcted    in  $1,000,   as   compensatory  court  was  written  by  a  negro. 
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as  its  own.  In  the  skirmish  which  took  place,  one  of  the  employes 
of  the  defending  company  was  wounded.  In  an  action  against  the 
attacking  company,  it  was  held  to  be  a  case  for  exemplary  damages, 
on  the  ground  that  "the  corporation,  hy  its  controlling  officers,  wan- 
tonly disturbed  the  peace  of  the  community,  and,  by  the  use  of 
violent  means,  endangered  the  lives  of  citizens,  in  order  to  maintain 
rights,  for  the  vindication  of  which,  if  they  existed,  an  appeal  should 
have  been  made  to  the  judicial  tribunals  of  the  country."'  The 
case  might  also  have  been  put  upon  the  ground  of  a  subsequent 
ratification;  for,  by  keeping  the  fruits  of  the  misconduct  of  its  man- 
aging officers  and  servants,  the  corporation  must  be  presumed  to 
have  ratified  the  means  adopted  by  them  to  acquire  the  possession. 
Slighter  circumstances  have  been  held  sufficient  to  authorize  the 
conclusion  of  a  ratification  so  as  to  justify  exemplary  damages, 
under  the  rule  that  a  previous  authorization  or  subsequent  ratifica- 
tion is  necessary.  Thus,  where  the  employe  of  a  railway  company 
has  committed  an  unjustifiable  assault  upon  a  passenger  and  the 
company,  with  knowledge  of  the  fact,  retains  him  in  service,  and 
especially  where  it  promotes  him,  there  is  judicial  opinion  to  the 
effect  that  this  is  such  a  ratification  or  adoption  by  the  company  of 
the  wrongful  act  of  the  servant  as  will  warrant  the  imposition  of 
punitive  damages.' 

§  6393.  Statutes  Giving  Such  Damages.  —  Statutes  and 
constitutional  ordinances  have  recently  been  enacted  in  some 
States,  giving  exemplary  damages  in  terms.'     Such  statutes 

'  Denver  &c.  E.  Co.  v.  Harris,  122  such  of  them  as  there  may  be,  with- 

U.  S.  597.  out  regard  to  any  criminal  proceed- 

'  Bass  V,  Chicago  &c.  R.  Co.,  42  ing  that  may  or  may  not  be  had  in 

Wis.  654;  s.c. 24  Am.  Eep.  437.    See,  relation    to    the    homicide."      Tex. 

as  to  the  effect  of  retaining  in  service  Const.  1876,  art  16,  §  26.     So,  there  is 

the  employ^  committing  the  wrong,  a  statute  in  Kentucky  enacting  that, 

Goddard  v.  Grand  Trnuk  R.  Co.,  57  "  if  the  life  of  any  person  or  persons 

Me.  202;  «.  c.  2  Am.  Rep.  39.  is  lost   or  destroyed    by  the  willful 

'  The  constitution  of  Texas   con-  neglect  of  another  person  or  persons, 

tains  the  following  provision :"  Every  company  or  companies,  corporation 

person,  corporation,  or  company,  that  or  corporations,  their  agents  or  serv- 

may  commit  a  homicide  through  will-  ants,  then  the  personal  representa- 

ful  act,  or  omission,  or  gross  neglect,  tive  of  the  deceased  shall  have  the 

shall  be  responsible,   in    exemplary  right  to  sue  such  person  or  persons, 

damages,  to  the  surviving  husband,  company  or  companies,  corporation 

widow,  heirs  of  his  or  her  body,  or  or  corporations,  and  recover  punitive 
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are  not  unconstitutional.  They  do  not  deprive  a  railroad  com- 
pany of  its  property  without  due  process  of  law,  or  deny  to  it 
the  equal  protection  of  the  laws,  within  the  meaning  of  the 
fourteenth  amendment  to  the  constitution  of  the  United 
States.  On  the  contrary,  it  is  laid  down  that  the  legislature  of 
a  State  may  fix  the  amount  of  damages,  beyond  compensa- 
tion, to  be  awarded  to  a  party  injured  by  the  gross  negligence 
of  a  railroad  company  in  failing  to  provide  suitable  fences  and 
guards  of  its  road,  or  may  prescribe  the  limits  within  which 
the  jury,  in  assessing  damages  for  such  default,  may  exercise 
their  discretion.  The  additional  damages  are  by  way  of  pun- 
ishment to  the  company  for  its  negligence;  and  it  is  not  a  valid 
objection  that  the  sufferer  instead  of  the  State  receives  them; 
since  the  modes  in  which  fines  and  penalties  shall  be  en- 
forced, whether  at  the  suit  of  a  private  party  or  of  the  public, 
and  what  disposition  shall  be  made  of  the  amounts  collected, 
are  matters  of  legislative  discretion.^ 

§  6394.  Such  Damages  Given  In  the  Case  of  Malicious 
Liibel  Published  by  Corporations. — The  principle  has  been 
recognized  and  acted  upon  that  exemplary  damages  may  be 
given  against  corporations  publishing  malicious  libels}  It 
has  been  held,  by  the  Superior  Court  of  Cincinnati,  that  where 
a  newspaper  corporation  employs  a  reporter  to  write  articles 
containing  statements  which,  if  untrue,  are  libelous  on  their 
face,  and  publishes  them,  the  corporation  may  be  charged  in 
exemplary  damages  for  the  malice  or  wanton  recklessness  of  its 
reporter.'  But  in  a  leading  case,  affirming  the  liability  of  a 
corporation  to  pay  damages  for  publishing  a  malicious  libel,  it 
was  held  that,  to  justify  an  award  of  exemplary  damages,  some- 
thing more  should  be  proved  than  that  species  of  malice  which 
consists  merely  in  the  doing  of  an  unlawful  or  injurious  act 

damages  for  the  loss  or  destruction  of  '  As  to  the  liability  of  a  corpora- 

the    life   aforesaid."      See  Chiles  v.  tion  for  publishing  a  malicious  libel, 

Drake,   2   Met.  (Ky.)    146;   s.  c.  74  see  an<«,  §  6310. 
Am.  Dec.  406,  409.  ^  Commercial      Gazette     Co.     v, 

'  Missouri  Pac.  R.  Co.  v.  Humes,  Grooms,  21  Week.  L.  Bui.  292. 
115  U.  S.  512. 
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—  in  other  words,  that  something  more  should  be  proved 
than  the  state  of  facts  upon  which  ihe  law  implies  malice  in 
such  cases.  But  it  was  held  that  the  act  complained  of  must 
be  conceived  in  the  spirit  of  mischief  or  of  criminal  indiffer- 
ence to  civil  obligations;  and,  there  being  no  evidence  upon 
which  the  jury  could  properly  come  to  such  a  conclusion,  the 
judgment  was  reversed,  because  the  court,  in  its  instructions, 
allowed  the  jury  to  give  exemplary  damages.^ 

§  6395.  Some  Illustrative  Cases  where  Such  Damages  have 
been  AlHrmed.  —  The  engineer  of  a  railway  company,  wantonly 
and  maliciously,  sounded  the  whistle  of  the  locomotive  so  as  to  frighten 
the  horses  of  the  plaintiff,  whereby  he  was  injured.  It  was  held 
that  the  railway  company  was  Hable  for  the  resulting  damages,  and 
a  judgment  for  $1,000  was  affirmed.'  A  foreign  corporation,  by  its 
agent  in  Illinois,  sold  a  sewing-machine  to  be  paid  for  in  monthly  in- 
stallments, and  the  lease  was  delivered  and  accepted,  authorizing  the 
seller,  without  process,  to  enter  the  premises  of  the  purchaser,  and 
take  the  machine  for  the  non-payment  of  any  installment.  The 
purchaser  made  certain  payments  to  the  same  agent.  Neverthe- 
less, another  agent  of  the  defendant  twice  thereafter  entered  the 
plaintiff's  house  and  threatened  to  remove  his  machine,  which 
threats  were  reported  at  the  company's  office,  with  an  exhibition  of 
the  plaintiff's  receipts  showing  that  his  payments  were  duly  made. 
Finally,  other  of  the  company's  agents  entered  the  plaintiff's  house, 
in  his  absence,  and  forcibly  and  violently,  and  against  the  remon- 
strances of  the  plaintiff's  wife,  removed  the  machine  and  kept  it  one 
day,  and  then  returned  it.  The  taking  was  claimed  to  be  on  the 
belief  that  an  installment  was  overdue  and  unpaid,  but  the  first 
agent  had  been  notified  that  it  was  paid.  This  was  held  a  proper 
case  for  exemplary  damages.' 

'  Philadelphia  &c.  E.  Co.  v.  Quig-  '  Chicago  &c.  E.  Co.  v.  Dickson, 

ley,  21  How.  {U.  S.)  202,  214.  63  111.  151 ;  s.  c.  14  Am.  Eep.  114. 

»  Singer  Man.  Co.  v.  Holdfodt,  86  111.  455;  s.  c.  29  Am.  Eep.  43. 
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CHAPTEE     CXLII. 

UNLAWFUL    TRUSTS    FOR    THE     CONTROL    OF    CORPORATIONS 
AND  THE  PREVENTION  OF  COMPETITION  AMONG  THEM. 


6400. 


6401. 
6402. 

6403. 


Section 

6399.  Power  of  corporations  to  make 
contracts  diminisliing  compe- 
tition. 

General  statement  in  respect  of 
the  formation  and  growth  of 
"trusts"  for  the  prevention 
of  competition  among  corpo- 
rations. 

All  such  combinations  illegal. 

Validity  of  statutes  prohibiting 
such  combinations. 

Such  combinations  void,  as  un- 
lawful attempts  to  create 
partnerships  among  corpora- 
tions. 

6404.  Invalidity    of    agreements    by 

which  stockholders  surrender 
their  voting  power. 

6405.  Illegality  of  corporations  organ- 

ized to  purchase  the  shares 
of  other  corporations  for  the 
purpose  of  controlling  their 
management. 
Invalidity  of  corporations  or- 
ganized for  the  mere  purpose 
of  stifling  competition,  and 
engrossing  a  particular  man- 
ufacture. 


6406. 


Section 

6407.  Such  combinations  void  at  com- 

mon law  as  being  in  restraint 
of  trade. 

6408.  No  recovery  upon  contracts  in 

furtherance  of  such  combina- 
tions. 

6409.  Whether  the  draughtsman  of 

the  trust  agreement  can  re- 
cover compensation  for  his 
service. 

6410.  Right  of  members  of  such  com- 

binations to  rescind  and  with- 
draw. 

6411.  Corporations  maybe  dissolved 

for  entering  into  such  com- 
binations. 

6412.  Although  the  combination  takes 

the  form  of  a  combination 
among  the  stockholders 
merely. 

6413.  Power  of  the  "  trustees  "  to  sell 

the  shares  deposited  with 
them. 

6414.  Status  oi  "  trust  certificates." 

6415.  Relation      of      manufacturing 

"trusts"  to  interstate  com- 


§  6399.  Power  of  Corporations  to  Make  Contracts  Dimin- 
ishing' Competition.  —  Corporations  competing  with  each 
other  in  business  have  undoubtedly,  as  a  mere  implication  of 
law,  and  without  an  affirmative  expression  thereto  in  their 
charters  or  governing  statutes,  the  same  power  to  enter  into 
contracts  or  arrangements  with  each  other  to  prevent  ruinous 
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or  injurious  competition,  which  natural  persons  have/  —  sub- 
ject, of  course,  to  the  principle  of  the  common  law  which 
avoids  such  contracts  when  in  restraint  of  trade,  and  when 
tending  to  produce  monopolies  of  the  necessaries  of  life, — 
a  subject  about  to  be  considered. 

§  6400.  General  Statement  in  Respect  of  the  Formation 
and  Growth  of  "  Trusts"  for  the  Prevention  of  Competition 
among:  Corporations.  —  Within  a  recent  period  a  new  phase 
of  American  industrial  life  has  gradually  developed,  in  the 
form  of  combinations  known  as  "trusts,"  having  for  their 
purpose  the  preventing  of  competition  among  corporations, 
by  placing  all  corporations  engaged  in  a  given  manufacture 
or  trade  under  the  control  of  a  central  management  having 
power  to  regulate  the  aggregate  output  of  manufactured  arti- 
cles, by  prescribing  the  amount  to  be  manufactured  by  the 
different  members  of  the  combination,  and  to  regulate  the 
prices  at  which  such  articles  are  to  be  sold.  These  combina- 
tions generally  take  one  of  five  forms,  and  in  some  of  them 
the  five  are  more  or  less  mingled:  1.  The  transfer,  by  the 
stockholders  of  the  different  corporations  entering  into  the 
combination,  to  a  central  board  of  "  trustees,"  of  all  their 
shares,  together  with  a  power  of  attorney  to  such  trustees,  to 
vote  such  shares  at  corporate  elections  of  the  respective  corpo- 
rations. By  this  means,  the  absolute  control  of  each  corpora- 
tion is  devolved  upon  a  central  committee,  whose  members 
may  or  may  not  be  stockholders  in  the  particular  corpora- 
tion. They  are  clothed  with  power  to  elect  to  the  board  of 
directors  of  each  corporation  such  persons  as  may  be  relied 
upon  to  obey  their  orders  and  carry  out  the  scheme;  and  the 
power  of  election  necessarily  carries  with  it  the  power  of  dep- 
osition. In  exchange  for  the  shares  of  stock  thus  surren- 
dered by  the  members  of  the  different  corporations,  a  new 
species  of  security,  hereafter  described,  is  issued  to  them, 
called  a  "trust  certificate."     They  thus  become  the  holders  of 

1  Ellerman  v.  Chicago  Junction  E.  &c.  Co.,  49  N.  J.  Eq.  217 ;  s.  c.  23  Atl. 
Rep.  287. 
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"  trust  certificates"  in  their  individual  character,  and,  as  such, 
members  of  the  general  trust  thus  created,  and  dividends  are 
declared  and  paid  to  them  in  respect  of  their  several  holdings 
of  trust  certificates,  in  like  manner  as  dividends  are  declared 
and  paid  to  the  stockholders  of  corporations.  The  combina- 
tion, while  called  a  "  trust,"  thus  becomes  in  effect  a  vast  cor- 
poration created  outside  of  and  unknown  to  the  laws.  2. 
Another,  and  perhaps  a  simpler  scheme,  is  for  one  of  several 
corporations,  engaged  in  competition  with  each  other  in  the 
same  business,  to  purchase  the  shares  of  the  other  corpora- 
tions from  their  holders,  and  to  issue  its  own  shares  in  ex- 
change for  them.  One  corporation  thus,  in  its  corporate 
character,  assumes  to  be  the  owner,  so  to  speak,  of  a  number 
of  other  corporations,  with  power  to  wield  their  franchises 
and  dispose  of  their  properties,  through  the  simple  office  of 
voting  their  shares  at  their  meetings  and  putting  its  own 
dummies  in  their  board  of  directors.  3.  A  third,  and  more 
general  class,  into  which  all  other  schemes  may  be  gathered, 
consist  of  various  arrangements  in  the  nature  of  a  partner- 
ship among  the  several  competing  corporations.  These 
arrangements  necessarily  involve  the  control  of  all  the  corpo- 
rations and  the  management  of  their  properties  by  a  central 
board  of  management.  4.  A  fourth  is  an  agreement  under 
which  the  competing  corporations,  without  entering  into  an 
arrangement  in  the  nature  of  a  partnership,  or  establishing  a 
central  board  of  control,  agree  among  themselves  that  each  is 
to  take  a  certain  course  of  action,  the  result  of  which  will  be 
to  diminish  or  prevent  competition  among  them  and  to  main- 
tain certain  prices  for  the  commodities  which  they  manufac- 
ture and  sell.  5.  A  fifth  is  a  voluntary  dissolution  of  all  the 
competing  corporations,  and  the  formation  of  a  single  corpo- 
ration, under  the  statutes  of  some  State,  whose  laws  are 
sufficiently  liberal  to  enable  it  to  be  done,  —  the  new  corpo- 
ration becoming  the  purchaser  of  all  the  properties  of  the 
antecedent  corporations,  and  the  shareholders  of  such  corpo- 
rations receiving  shares  in  the  new  corporation  upon  a  basis 
agreed  upon  in  the  scheme  of  reincorporation. 
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§  6401.  All    Such    Combiaationg    Illegal.  —  All    of   these 

schemes,  except  the  last  two,  are  illegal.  1.  In  so  far  as  they 
consist  of  conspiracies  to  engross  the  necessaries  of  life,  they 
are  illegal  and  criminal  tinder  the  principles  of  the  common 
law.*  2.  They  are  illegal  as  contracts  in  general  restraint  of 
trade."  3.  They  are  unlawful  in  the  sense  of  being  ultra  vires, 
that  is  to  say,  in  the  sense  of  being  beyond  the  powers  of  each 
and  every  corporation  entering  into  them;  for  whatever  is 
ultra  vires  a  corporation  is  unlawful,  though  not  expressly 
prohibited  by  statute,  for  the  reason  that  corporations  are, 
under  the  principles  of  the  common  law,  prohibited  from 
exercising  powers  which  the  legislature  has  not  granted  to 
them  in  express  terms,  or  by  reasonable  implication.^  In  the 
case  of  corporations  formed  to  render  service  to  the  public 
distributively,  such  as  railroad  companies,  gaslight  com- 
panies, water-supply  companies,  etc.,  they  are  unlawful,  in  so 
far  as  they  involve  attempts  on  the  part  of  the  corporations 
entering  into  them  to  abnegate  their  public  duties  and  devolve 
them  upon  other  persons  or  corporations.*  5.  They  are  also, 
in  many  cases,  prohibited  by  constitutional  and  statutory 
provisions.* 


'  3  Inst.   195,  196;  Bac.  Abr.,  tit.  up  the  price  of  merchandise,  provi- 

ForestalUng  (A);  1  Hawk.  P.  C,  eh.  sions,    or    workmanship,   were    pro- 

80,  §  3 ;  1  Russ.  Cr.  252.     Says  Black-  hibited,  upon  pain  of    forfeiture  of 

stone:    "Combinations    also  among  goods  and  perpetual  banishment.  21 

victuallers  or  artificers,  to  raise  the  Am.  Law  Rev.  977. 
price  of  provisions,  or  any  commodi-  '  Gibbs  v.  Consolidated  Gas  Co., 

ties,  or  rate  of  labor,  are  in  many  130  U.  S.  396. 

cases  severely  punished  by  particular  *  State  v.  Nebraska  Distilling  Co., 

statutes ;  and  in  general  by  Statutes  29  Neb.  700,  714 ;  People  v.  Chicago 

2  &  3  Edward  VI.,  ch.  15,  with  the  Gas  Trust  Co.,  130  111.  268,  292;  s.  c. 

forfeiture  of  10  pounds,   or    twenty  17  Am.  St.  Rep.  319;  ante,  ^i)  5638, 

days'  imprisonment,  with  an  allow-  5639,  5972. 

ance  of  only  bread  and  water,  for  the  *  Gibbs  v.  Consolidated  Gas  Co., 

first  offense ;  20  pounds,  or  the  pillory,  130  U.  S.  396,  411 ;  ante,  ^  5880,  5998, 

for  the  second;  and  for  the  third,  40  6137. 

pounds,  or  else  the  pillory,  loss  of  one  *  Such  a  provision  is  found  in  the 

ear,  and  perpetual  infamy."     In  the  constitution  of  the  new  State  of  Idaho, 

same  manner,  by  a  constitution  of  as  follows:    "That  no   incorporated 

the  Emperor  Zeno   (Cod.  4591),   all  company,  or  any  association  of  per- 

monopoiies  and  combinations  to  keep  sons  or  stock  company,  in  the  State 
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§  6402.  Validity  of  Statutes  Prohibiting  Such  Combina- 
tions. —  If  the  State  has,  in  a  special  act,  created  a  corporation, 
or  in  a  constitutional  provision,  or  in  a  general  statute,  existing 
at  the  time  of  the  creation  of  the  corporation,  reserved  to  its 
legislature  the  right  to  alter,  amend,  or  repeal  an  act  of  incor- 
poration,' this  right  may  be  exercised  by  passing  such  a  statute 
as  the  following:  "  That  the  said  company  be,  and  hereby  is, 
prohibited  from  entering  into  any  consolidation,  combinations, 
or  contract  with  any  other  gas  company  whatever ;  and  any 
attempt  to  do  so,  or  to  make  such  combinations  or  contracts 
as  herein  prohibited,  shall  be  utterly  null  and  void."  ^  The 
title  of  the  so-called  "  anti-trust  law  "  of  Kansas '  was  held 
sufficiently  comprehensive  to  embrace  a  clause  prohibiting 
combinations  "  to  control  the  cost  or  rate  of  insurance," — the 
language  of  the  title  being  as  follows:  "An  act  to  declare 
unlawful  trusts  and  combinations  in  restraint  of  trade  and 
products,  and  to  provide  penalties  therefor."  *  A  statute  of 
Missouri,  almost  idiotic  in  its  underlying  conceptions,^  roughly 
speaking,  prevented  corporations  from  entering  into  combi- 
nations and  trust;  provided  that  for  any  violation  of  the 
statute  by  any  corporation,  its  corporate  existence  ipso  facto 
should  cease  and  determine;  authorized  the  Secretary  of  State 
to  address  an  interrogatory  to  the  president,  secretary,  or 
treasurer  of  any  corporation,  to  be  answered  by  him  under 

of  Idaho,  shall,  dkectly  or  indirectly,  conspicuous  denunciatory  statute  is 

combine  or  make  any  contract  with  probably    the    so-called    "  Sherman 

any  other  incorporated  company,  for-  Anti-trust  Law." 

eign  or  domestic,  through  their  stock-  '  Bee,  on  this  subject,  ante,  §5412, 

holders,  or  the  trustees  or  assignees  et  seq. 

of  such  stockholders,  or  in  any  man-  '  Gibbs  v.  Consolidated  Gas  Co., 
ner  whatsoever,  for  the  purpose  of  130  U.  S.  396. 
fixing  the  price  or  regulating  the  pro-  '  Kan.  Laws  1889,  ch.  257. 
duction  of  any  article  of  commerce  or  *  Ee  Pinkney,  47  Kan.  89;  g.  c.  27 
of  produce  of  the  soil,  or  of  consump-  Pac.  Eep.  179.     As  to  the  constitu- 
tion by  people,  and  that  the  legisla-  tionality  of  statutes  relating  to  cor- 
ture  be  required  to  pass  laws  for  the  porations    under  the    constitutional 
enforcement    thereof,    by    adequate  provision  that  a  statute  shall  contain 
penalties,  to  the  extent,  if  necessary  but  one  subject  which  shall  be  ex- 
for  that  purpose,  of  the  forfeiture  of  pressed  or  indicated  in  its  title,  —  see 
their  property  and  franchise."  Const,  ante,  §607,  eJseg. 
Idaho  1889,  art.  XI,  §  18.    The  most  '  Mo.  Laws  1889,  p.  97. 
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oath,  as  to  whether  the  corporation  had  violated  the  pro- 
visions  of  the  act;  and  empowered  him,  in  case  of  refusal  of  a 
corporation  so  to  answer  by  its  officers,  to  revoke  its  charter. 
As  this  statute  denounced  a  severe  penalty  against  any  officer 
of  a  corporation  guilty  of  violating  the  act,  it  was  held  that 
the  act  in  so  far  as  it  sought  to  compel  a  disclosure  from  the 
officers  of  the  corporation,  as  to  whether  the  act  had  been 
violated,  was  within  the  prohibition  of  the  constitution  of  the 
State,^  "  that  no  person  shall  be  compelled  to  testify  against 
himself  in  a  criminal  cause."  ^ 

§  6403.  Such  Combinations  Void  as  Unlawful  Attempts 
to  Create  Partnerships  among^  Corporations.  —  A  combina- 
tion by  which  (omitting  details  and  particulars)  the  share- 
holders  of  a  number  of  corporations  engaged  in  the  same 
industry  transfer  all  their  shares  to  a  central  board  of  trustees, 
who  themselves  are  not  incorporated,  with  power  to  vote  their 
shares  at  the  meetings  of  their  respective  corporations,  and  in 
that  way  to  fill  at  their  pleasure,  and  control  the  official  boards 
of  each  corporation,  and  through  them  to  control  the  business 
of  each  corporation,  upon  a  scheme  by  which  the  output  of 
the  aggregate  corporations  is  regulated,  combinations  of 
labor  resisted,  prices  of  the  manufactured  product  advanced, 
and  competition  successfully  destroyed,  —  has  been  held  un- 
lawful, as  being  an  attempt  on  the  part  of  the  corporations  to 
combine  into  a  partnership  without  legislative  authority.'   In 

'  Const.  Mo.,  art.  2,  §23.  L.  E.  A.  386;   affirming  in  turn  g.  c. 

'  States.  Simmons  Hardware  Co.,  19  N.  Y.  St.   Eep.  853;  22  Abb.  N. 

109  Mo.  118;  «.  c.  18  S.W.  Eep.  1125;  Caa.  (N.  Y.)  164;  2  L.  R.  A.  33.    In 

15  L.  E.  A.  676 ;  36  Am.  &  Eng.  Corp.  the  courts  below  it  was  held    that 

Gas.  330.  fiuch  a    combination    was    unlawful 

'  People  V.  North  Eiver  Sugar  Ee-  as  being  in  general  restraint  of  trade, 

fining  Co.,  121  N.Y.  582;  «.  c.  18  Am.  by  its    tending  to  create   a  danger- 

St.  Eep.  843 ;  24  N.  E.  Eep.  834 ;  31  ous  monopoly ;    and   this  is  so  held 

N.  Y.  St.  Eep.  781 ;   25  Abb.  N.  Oas.  by  other   courts    upon    the   clearest 

(N.Y.)   1;  9L.  E.   A.  33;  8  Eail.  &  grounds.    But  the  New  York  Court  of 

Corp.  L.  J.  22 ;  42  Alb.  L.  J.  125 ;  af-  Appeals,  probably  in  deference  to  the 

firming  s.  c.  54  Hun  (N.  Y.),  354;   27  views  of  some  of  the  judges,  and  for 

N.  Y.  St.  Eep.  282 ;  6  Eail.  &  Corp.  the  purpose  of    securing   unanimity 

L.  J.  442;    7  N.  Y.  Supp.  406;    5  both    in  its  conclusions  and  in  its 
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another  such  case  the  contracting  corporations,  which  were 
engaged  in  manufacturing  cotton-seed  oil,  agreed  to  select  a 
committee  composed  of  representatives  from  each  corporation, 
and  to  turn  over  to  this  committee  the  manufacturing  plant 
and  machinery  of  each  corporation,  to  be  managed  and  oper- 
ated by  this  committee,  through  officers,  agents,  and  em- 
ployes, selected  by  them,  for  the  common  benefit,  the  profits 
and  losses  of  such  operation  to  be  shared  in  certain  agreed 
proportions.  This  arrangement  was  to  last  one  year;  but, 
with  the  consent  of  all,  it  might  be  renewed  for  two  additional 
years,  and  it  was  so  renewed  at  the  end  of  the  first  year. 
The  facts  clearly  established  that  the  possession  of  the  several 
mills  was  turned  over  to  this  executive  committee,  and  that 
they  were  operated  by  these  managers  thenceforward  under 
the  name  of  the  "  Independent  Cotton  Seed  Association." 
While  the  agreement  was  in  force,  one  of  the  members  of  the 
combination  got  tired  of  the  arrangement  and  desired  to  with- 
draw from  it,  but  was  refused  the  possession  of  its  mill  by  the 
managing  committee.  Thereupon  it  brought  an  action  for 
unlawful  detainer  to  recover  the  same,  and  succeeded  both  in 
the  trial  court  and  in  the  Supreme  Court,  on  the  ground  that 
the  combination  exhibited  by  the  evidence  was  a  corporation, 
that  it  is  contrary  to  the  law  of  Tennessee  for  manufacturing 
corporations  to  enter  into  partnerships  with  each  other,  and 
that  the  contract  had  not  been  executed  in  such  a  sense  as  pre- 
cluded the  plaintiff  from  withdrawing  from  participation  in  its 
further  execution.' 

reasons,  declined  to  place  its  decision  tions,  whether  directly  or  indirectly, 

upon  that  ground;  or  to  enter  into  the  through   the   medium  of  a  'trust'; 

problems  of  political  economy  thereby  no  substantial  consolidations  which 

invoWedjUntil  some  emergency  should  avoid    and   disregard    the    statutory 

arise  compelling  their  consideration,  permissions  and  restraints,  but  that 

Finch,  J.,  who  gave  the  opinion  of  the  manufacturing  corporations  must  be 

court  concluded  by  saying:   "  With-  and  remain  several  as  they  were  cre- 

out  either  approval  or  disapproval  of  ated,    or    one    under    the    statute." 

the  views  expressed  upon  that  branch  People  v.  North  River  Sugar  Refining 

of  the  case  by  the  courts  below,  we  Co.,  supra. 

are  enabled  to  decide  that  in    this  '  Mallory  v.  Hanauer  Oil  Works, 

State  there  can  be  no  partnerships  of  86  Tenn.  598 ;  s.  c.  8  S.  W.  Rep.  396, 
separate  and  independent    corpora- 
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§  6404.  Invalidity  of  Agreements  l>y  Which  Stockholders 
Surrender  their  Voting  Power.  —  Stockholders  in  general 
vote  by  proxy,  though  there  is  no  such  right  at  common  law;* 
and  an  arrangement  by  which  they  place  their  stock  in  the 
hands  of  a  depositary  with  instructions  to  vote  it  as  directed 
by  a  committee  appointed  by  themselves,  and  subject  to  their 
control,  is  merely  a  convenient  arrangement  for  voting  their 
stock  by  proxy,  and  is  not  invalid.''  Such  an  arrangement 
differs  widely  from  an  agreement  whereby  all  the  sharehold- 
ers in  a  number  of  corporations  place  their  shares  in  the 
hands  of  the  same  trustees,  and  invest  them  with  power  of 
voting,  in  respect  of  them,  at  elections  of  their  respective  cor- 
porations, as  the  inclinations  or  interests  of  such  trustees  may 
dictate,  irrespective  of  the  wishes  or  directions  of  the  owners. 
An  arrangement  of  the  latter  kind  is  void,  as  against  the  pol- 
icy of  statutes  governing  the  formation  and  manageme/it  of 
corporations,  and  inconsistent  with  the  purpose  of  the  crea- 
tion of  corporations.'  The  purposes  for  which  such  transfers 
are  made  and  proxies  given  determine  the  validity  or  invalid- 
ity of  the  act.  Where  certain  persons  holding  shares  in  a 
corporation  as  executors  and  trustees,  enter  into  a  contract 
with  other  shareholders,  in  pursuance  of  which  the  former 
execute  a  proxy,  irrevocable  for  five  years,  to  the  latter,  to 
vote  at  all  stockholders'  meetings,  in  respect  of  the  shares, 
upon  consideration  of  an  agreement  to  employ  one  of  the 
former  continuously  as  manager  of  the  corporation  at  a  stated 
salary, — the  former  may  have  relief  against  the  voting  of  sucli 
shares  by  the  latter,  by  an  injunction,  although  they  were  in 
pari  delicto;  because  the  agreement  is  void  as  against  public 
policy,  and  also  as  a  breach  of  their  trust  as  executors  and 
trustees;  and  it  is  their  duty  to  recede  from  it  at  any  time, 
and  where  they  merely  seek  to  rescind  and  undo  their  wrong- 
ful act,  the  court  will  aid  them.^     So,  where  the  object  of 

'  Ante,  736,  et  seg.  49  Ohio  St.  137 ;  t.  c.  34  Am.  St.  Eep. 

'  Eailway  Co.  v.  State,  49  Ohio  St.     641. 
668 ;  g.  c.  32  N.  E.  Eep.  933.  *  Cone  v.  Eussell,  48  N.  J.  Eq.  208 ; 

'Ibid.;  Gould   v.   Head,  38  Eed.      «,  c.  21  Atl.  Eep.  847 ;  9  Bail.  &  Corp. 
■  Eep.  886;  State  v.  Standard  Oil  Co.,      L.  J.  513. 
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such  a  proxy  is  to  vest  all  the  shares  of  a  number  of  compet- 
ing corporations  in  the  hands  of  a  central  board  of  control, 
with  the  view  of  stifling  competition  and  enhancing  the 
prices  of  the  product  of  such  corporations,  there  is  an  added 
reason  for  holding  the  granting  of  such  voting  proxies  to  be 
void  as  against  public  policy.' 

§  6405.  lUeg'ality  of  Corporations  Org'anized  to  Purchase 
the  Shares  of  Other  Corporations  for  the  Purpose  of  Control- 
ling their  Management. — One  corporation  has  no  power,  in 
the  absence  of  an  express  grant,  to  purchase  the  shares  of 
another  corporation  for  the  purpose  of  owning,  possessing, 
and  controlling  its  property,  and  business;  though  a  limited 
power  has  been  conceded  to  corporations,  and  especially  bank- 
ing and  other  financial  corporations, — of  dealing  with  the 
shares  of  other  corporations,  as  mere  securities  or  instruments 
of  commerce,  by  taking  them  in  pledge  for  the  security 
of  advances  or  other  debts,  —  but  generally  with  the  restric- 
tion that  when  they  so  acquire  them  they  hold  them  only  as 
the  owners  of  paper  securities,  and  not  as  stockholders  or  cor- 
porators in  the  corporation  whose  shares  they  are ;  and  conse- 
quently they  do  not  acquire  the  right  to  vote  in  respect  of 
such  shares  at  corporate  elections.^    In  the  absence  of  an 

•  State    V.    Standard  Oil  Co.,    49  court    also    held,  upon    applicatory 

Ohio  St.   137 ;  s.  e.  34  Am.  St.  Eep.  facts,   that,  although  there  may  be 

641.    This  doctrine  was  applied  by  nothing  illegal  per  se  in  the  pooling  of 

Eobinson,  J.,  of  the  Superior  Court  stock  to  carry  out  a  scheme  of  exten- 

of  Connecticut,   in  a  case  where  a  sion,  it  is  otherwise  when,  underlying 

syndicate  had  purchased  a  majority  it,  there  is  between  the  members  of  a 

of  the  capital  stock  of  a  railroad  com-  syndicate  of  directors  in  control  of 

pany,  which  was  placed  in  a  voting  the  corporation,  or  a  majority  thereof, 

trust,  to  continue  for   five  years  or  a  secret  agreement  which  enters  into 

until  a  consolidation  was  effected  with  it,  by  which  they  are  to  take  to  them- 

Bome  other  railroad  company,  when  selves  the  profits.    Ibid. 
it  should  be  dissolved  by  agreement.  *  Ante,  §  3873.    That  a  corporation 

Shepaug     Voting    Trust    Cases,    60  cannot  vote  upon  the  stock  of  another 

Conn.  553 ;  s.  c.  (under  other  names)  corporation  without  express  statutory 

24  Atl.  Kep.  32 ;  9  Kail.  &  Corp.  L.  J.  authority,  even  if  it  has  acquired  the 

203.    It  was    also  held  that  such  a  shares  lawfully  in  payment  of,  or  as 

-voting  power  could  only  be  given  for  security  for,  a  debt,  —  see  Woods  v. 

■one  year,  under  the  terms  of  Gen.  Memphis  &c.  R.  Co.,  5  Rail.  &  Corp. 

Stats.    Conn.,    4    1927.    Ibid.     The  L.  J.  372. 
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enabling  statute,  authorizing  the  formation  of  a  corporation 
with  such  powers,  it  cannot  acquire  them  by  merely  assuming 
them  in  its  articles  of  association.  Without  such  an  express 
grant  of  power,  a  corporation,  created  to  perform  certain  pub- 
lic duties,  such  as  manufacturing  and  vending  illuminating 
gas  to  a  city  and  its  inhabitants,  has  no  power  to  purchase 
and  hold  or  sell  the  shares  of  stock  in  other  like  corporations, 
for  the  purpose  of  absorbing  or  controlling  their  business  and 
preventing  competition  therein;  and  a  corporation  formed 
under  articles  of  association  which  assume  such  power,  with- 
out an  express  grant  of  the  legislature,  is  unlawful  and  void, 
and  will  be  dissolved  in  a  proceeding  by  quo  warranto}  It 
should  be  added  that  while  the  stockholders  of  a  corporation 
have  a  standing  in  court,  under  certain  conditions,  to  enjoin 
the  directors  of  the  corporation  from  committing  ultra  vires 
acts  in  breach  of  their  trust,'  —  yet  this  is  so  only  where  such 
acts  are  injurious  to  the  rights  of  the  stockholders.  Mere 
injury  to  the  public  has  been  held  insufficient  to  entitle  them 
to  intervention,  —  as  for  the  purpose  of  putting  a  stop  to  the 
execution  of  a  contract  of  their  corporation  to  buy  off  the 

'  People  V.  Chicago  Gas  Trust  Co.,  ration  sought  to  exercise  these  powers 

130  111.  268;  «.  c.  17  Am.  St.  Eep.  319;  only,  and  did  not  attempt  to  manu- 

22  N.  E.  Rep.  798 ;  8L.  R.  A.  497;  re-  facture  and  vend    illuminating  gas. 

versing  8.  c.  9  Rail.  &  Corp.  L.  J.  536.  For  this  purpose  it  bought  a  majority 

In  this  case  a  contract  between  sev-  of  the  shares  of  all  the  stock  of  all 

eral  gaslight  companies  in  the  city  of  the  gas  companies  in  Chicago,  four  in 

Chicago,  intended  to  stifle  competi-  number,  in  order  to  control  their  busi- 

tion,  having  been  held  void  (Chicago  ness,  and  the  management  of  their 

Gaslight  Co.  v.  People's  Gaslight  Co.,  property  through  such  directors  as  it 

121  111.  530),  an  attempt  was  made  might  elect,  and  thus  destroy  compe- 

to  defeat  the  effect  of  this  decision  by  tition  and  create  a  monopoly  in  the 

organizing  a  corporation  called  the  business  of  manufacturing  and  sup- 

"  Chicago  Gas  Trust  Company,"  with  plying  illuminating  gas  to  thecity  and 

power,  as  stated  in  its  articles  of  asso-  its  inhabitants,  —  there  being  no  stat- 

ciation,  among  other  things,  "  to  pur-  ute  authorizing  a  gaslight  or  other 

chase  and  hold,  or  sell  the  capital  corporation    to    take    to  itself    such 

stock,  or  purchase,  or  lease,  or  oper-  powers.    It  was  held  that  the'corpo- 

ate    the    property,    plant,    goodwill,  ration  so  organized  was  illegal,  and 

rights,  and  franchises  of  any  gas  works  (in  effect)  that  it  was  subject  to  be 

or  gas  company  or  companies,  or  any  dissolved  in  a  quo  warranto  proceed- 

electric    company  or    companies,  in  ing  by  the  State. 
Chicago  or  elsewhere."    The  corpo-  *  Ante,  §  4518,  et  seg. 
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competition  of  a  rival  company.'  The  constitution  of  the  State 
of  Georgia  contains  the  provision  that  "the  general  assembly 
of  this  state  shall  have  no  power  to  authorize  any  corporation 
to  buy  shares  or  stock  in  any  other  corporation  in  this  State 
or  elsewhere,  or  to  make  any  contract  or  agreement  whatever 
with  any  such  corporation,  which  may  have  the  effect,  or  be 
intended  to  have  the  effect,  to  defeat  or  lessen  competition  in 
their  respective  businesses,  or  to  encourage  monopoly;  and 
all  such  agreements  and  contracts  shall  be  illegal  and  void."  ^ 
It  has  been  held  that,  with  this  constitutional  provision  in  force, 
a  purchase,  by  a  railway  company  in  Georgia,  of  a  contract 
to  construct  the  line  of  a  competitive  company,  and  of  the 
securities  of  such  competitive  company,  with  a  view  of  pre- 
venting the  construction  of  such  competing  line,  is  illegal  and 
void,  although  accomplished  indirectly,  and  constitutes  all 
concerned  in  such  illegal  transaction,  trustees  as  to  assets 
resulting  therefrom,  for  the  benefit  of  persons  whose  rights 
have  been  invaded.' 

§  6406.  Invalidity  of  Corporations  Organized  for  the  Mere 
Purpose  of  Stifling  Competition  and  Engrossing  a  Particular 
Manufacture.  —  It  will  be  remembered  that  when  the  so-called 
New  York  Sugar  Trust  was  destroyed  by  the  dissolution  of 
one  of  its  members,  the  North  River  Sugar  Refining  Com- 
pany, by  a  judgment  of  the  Supreme  Court  of  New  York, 
which  was  finally  affirmed  by  the  Court  of  Appeals  of  that 
State,*  the  combination  was  reorganized  by  becoming  incor- 
porated under  the  laws  of  New  Jersey,  under  conditions  which 
the  writer  is  not  able  to  state.  The  legality  of  such  corpora- 
tions may  be  challenged  by  the  State  in  every  case  where  they 
cannot  find  an  express  grant  of  power  to  become  incorporated 
for  such  a  purpose.  We  have  already  seen  *  that  this  was  held 
in  a  case  where  a  so-called  gas  trust  company  was  organized 
under  a  general  enabling  statute  for  the  mere  purpose  of  con- 

'  Leslie  v.  Lorillard,  110  N.  Y.  519;  '  Langdon  v.  Branch,  37  Fed.  Bep. 

a.  c.  18  N.E.  Rep.  363;  1 L.  E.  A.  456;  449;  s.  c.  2  L.  R.  A.  120. 
18  N.  Y.  St.  Rep.  520.  *  Ante,  §  6403. 

"  Const.  Ga.,  art.  4,  §  2,  par.  4.  '  Ante,  §  6405. 

5044 


UNLAWFUL  TRUSTS.     [6  Thomp.  Corp.  §  6407. 

trolling  other  gaslight  companies  by  purchasing  their  shares 
and  exercising  the  voting  power  of  their  stockholders/  Upon 
the  same  principle  it  has  been  held  by  one  of  the  departments 
of  the  Supreme  Court  of  New  York,  that  where  the  various 
manufacturers  of  an  implement  necessary  to  agriculture  enter 
into  a  combination  which  absolutely  controls  the  production, 
regulates  the  prices,  and  stifles  competition  in  respect  of  such 
manufacture,  the  form  of  the  transaction  being  the  creation 
of  a  corporation,  and  the  sale  to  it  by  the  various  manufac- 
turers of  their  business  and  patents, — the  combination  is  not 
protected  by  the  law,  because  organized  as  a  corporation  under 
a  State  statute.* 

§  6407.  Such  Combinations  Void  at  Common  Liaw  as  being 
in  Restraint  of  Trade.  —  Combinations  of  the  kind  described 
in  a  preceding  section,'  by  which  all  the  shareholders  of  all 
the  corporations  engaged  in  a  given  manufacture  transfer 
their  shares  to  a  body  of  so-called  "  trustees,"  so  that,  through 
the  power  of  voting  them  at  elections  in  the  respective  corpo- 
rations, these  trustees  control  the  corporations  and  their  busi- 
ness, under  a  scheme  by  which  production  is  to  be  diminished, 
prices  enhanced,  all  manufactured  productions  of  a  given  kind 
engrossed,  and  competition  stifled, — are  held  to  be  against 
public  policy,  under  the  principles  of  the  common  law,  as 
being  in  general  restraint  of  trade,  and  as  such  unlawful,  and 
ultra  vires  because  unlawful.* 

'  People  V.  Chicago  Gas  Trust  Co.,  found  in  the  strong  dissenting  opin- 

130  111.  268 ;  «.  c.  17  Am.  St.  Eep.  319.  ion  of  Mr.  Justice  Harlan  in  United 

»  Starit  V.  National  Harrow  Co.,  18  States  v.  E.  C.  Knight  Co.  (Sugar 

N.  Y.  Supp.  224.  Trust  Case),   U.   S.    The    following 

'  Ante,  §  6400.  paragraph  from  the  official  syllabus 

*  State  V.  Nebraska  Distilling  Co.,  of  one  of  the  above  cases  is  perhaps  a 

29  Neb.  700 ;  s.  c.  46  N.  W.  Rep.  155 ;  good  expression  of  what  the  judges 

8  Eail.  &  Corp.  L.  J.  323;  State  v.  intended  to  hold  in  all  of  them :  "An 

Standard  Oil  Co.,  49  Ohio  St.  137;  agreement  by  which  all,  or  a  majority 

8.  c.  34  Am.  St.  Eep.  541 ;  30  N,  E.  of  the  stockholders  of  a  corporation, 

Eep.  279 ;  American  Preservers'  Trust  transfer  their  stocks  to  certain  trus- 

Co.  V.  Taylor  Man.  Co.,  46  Fed.  Eep.  tees,  in  consideration  of  the  agree- 

152.   Much  of  the  learning  in  support  ment  of    the    stockholders  of  other 

of  the  propositon  of  the  text  will  be  companies  and  of  the  members  of 
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§  6408.  Ifo  Kecovery  upon  Contracts  in  Furtherance  of 
Such  Combinations.  —  No  recovery  can  be  had  upon  a  con- 
tract knowingly  entered  into  by  a  person  for  the  purpose  of 
bringing  about  such  an  unlawful  combination.  The  govern- 
ing principle  is  that  where  a  contract  is  void  as  against  pub- 
lic policy,  a  court  will  neither  enforce  it  while  executory,  nor 
relieve  a  party  from  loss  by  having  performed  it  in  part,  but 
will  leave  the  parties  where  they  have  placed  themselves.' 
On  like  grounds  it  has  been  held  that  an  agreement  intended 
to  aid  in  the  formation  of  a  corporation,  created  under  the 
laws  of  Connecticut,  to  secure  a  monopoly  of  the  entire  busi- 
ness of  manufacturing  and  selling  friction  matches  through- 
out the  United  States,  by  which  agreement  and  in  considera- 
tion of  indorsements  and  other  financial  aid  rendered  to  an 
intending  shareholder  to  enable  him  to  raise  funds  to  join 
the  enterprise,  the  indorsers  are  to  have  a  share  of  the  net 
earnings  of  its  stock,  is  void  on  grounds  of  public  policy .'^ 


limited  partnerships,  engaged  in  the 
same  business,  to  do  likewise;  and 
by  which  all  are  to  receive,  in  lieu  of 
their  stocks  and  interests  so  trans- 
ferred, trust  certificates,  to  be  issued 
by  the  trustees,  equal  at  par  to  the 
par  value  of  their  stocks  and  inter- 
ests ;  and  by  which  the  trustees  are 
empowered,  as  apparent  owners  of  the 
stock,  to  elect  directors  of  the  several 
companies,  and  thereby  control  their 
affairs  in  the  interests  of  the  trust 
so  created ;  and  are  to  receive  all 
dividends  made  by  the  several  com- 
panies and  limited  partnerships,  from 
which,  as  a  common  fund,  dividends 
are  to  be  made  by  the  trustees  to  the 
holders  of  the  trust  certificates, — 
tends  to  the  creation  of  a  monopoly 
to  control  production  as  well  as  prices, 
and  is  against  public  policy."  State  v. 
Standard  Oil  Co..  49  Ohio  St.  137 ;  g.  c. 
34  Am.  St,  Eep.  541 ;  30  N.  E.  Rep.  279. 
Such  also  was  the  ground  on  which 
the  judges  of  the  courts  below  put 
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their  decision  in  favor  of  dissolving 
the  North  River  Sugar  Refining  Com- 
pany, which  had  entered  into  such  a 
trust,  though,  as  already  observed 
{ante,  §6403),  the  Court  of  Appeals 
put  its  decision  upon  the  mere  ground 
that  manufacturing  corporations  can- 
not, in  that  State,  enter  into  part- 
nerships with  each  other:  People  v. 
North  River  Sugar  Refining  Co.,  3 
N.  Y.  St.  Rep.  401 ;  s.  c.  22  Abb.  N. 
Cas.  (N.  Y.)  164;  16  Civil  Proc.  R.  1, 

1  Richardson  v.  Buhl,  77  Mich.  632 ; 
8.  c.  43  N.  W.  Rep.  1102;  7  Rail.  & 
Corp.  L,  J.  89;  27  Am.  &  Eng.  Rail. 
Cas.  256;  6  L.  R.  A.  457. 

"  Richardson  v.  Buhl,  77  Mich. 
632;  8.  c.  43  N.  W.  Eep.  1102 ;  6  L.  R. 
A.  457;  27  Am.  &  Eng.  Rail.  Cas. 
256;  7  Rail.  &  Corp.  L.  J.  89.  The 
statement  of  facts  is  complicated,  and 
the  value  of  the  decisions  is  dimin- 
ished by  the  fact  that  some  of  the 
judges  placed  their  coucurrence  on 
different  grounds. 
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§  6409.  Whether  the  Draughtsman  of  the  Trust  Agree- 
ment can  Recover  Compensation  for  his  Service. — This 
question  is  answered  by  the  Supreme  Court  of  the  United 
States  in  the  following  two  propositions:  1.  Wbere  a  contract, 
void  on  account  of  the  illegal  intent  of  the  principal  parties 
to  it,  has  been  negotiated  by  a  person  ignorant  of  such  intent, 
and  innocent  of  any  violation  of  law,  he  may  have  a  merito- 
rious ground  for  recovery  of  compensation  for  his  service  and 
advances.  2.  But  where  such  agent  "  is  privy  to  the  unlawful 
design  of  the  parties,  and  brings  them  together  for  the  very 
purpose  of  entering  into  an  illegal  agreement,  he  is  particeps 
criminis,  and  cannot  recover  for  services  rendered,  or  losses 
incurred  by  himself,  on  behalf  of  either  in  forwarding  the 
transaction.* 

§  6410.  Sight  of  Members  of  Such  Combinations  to  Re- 
scind and  Withdraw.  —  Such  combinations  being  ultra  vires, 
not  merely  in  the  sense  of  being  in  excess  of  granted  powers, 
but  also  in  the  sense  of  being  contrary  to  public  policy,  a  con- 
tinuing wrong-doing,  —  there  is  accordingly  a  continuing  duty 
on  the  part  of  every  member  to  withdraw  therefrom;  and  any 
corporation  which  has  entered  into  such  a  combination  may 
exercise  this  privilege  at  any  time,  and  is  not  restrained  from 
doing  so  on  the  theory  of  the  contract  being  executed.^  The 
governing  principle  is  the  same  which  has  been  frequently 
applied  where  railway,  and  other  like  companies,  have  endeav- 
ored, by  contracts  with  each  other,  to  devolve  the  public  duties 
of  one  corporation  upon  the  other,  —  in  which  case  there  is  a 
continuing  duty  of  disaffirmance  on  the  part  of  either;  so  that 
it  is  at  liberty  to  withdraw,  and  having  done  so,  it  is  not 
liable  to  an  action  for  anything  agreed  to  be  done  in  future, 

'  Irwin  V.  Williar,  110  U.  S.  499,  utterly  null  and  void  by  a  statute  of 

510;  Gibbs  v.  Consolidated  Gas  Co.,  the  State,  was   denied  the  right  to 

130    0.  S.   396,   405.     In   the  latter  maintain  an  action  for  compensation 

case  one  who  had  acted  as  an  agent  for  his  service, 
in  procuring  a  contract  between  two         '  Mallory  v.  Hanauer  Oil  Works, 

gaslight  companies  in  the  City  of  Bal-  86  Tenn.  598 ;  «.  c.  8  S.  W.  Eep.  396. 
timore,  such  as  was  declared  to  be 

5047 


5  Thomp.  Corp.  §  6412.]    torts  and  crimes  of  corporations. 

as  for  the  payment  of  rents  under  the  contract,  or  a  valuation 
of  the  loss  resulting  from  its  disaffirmance,  or  otherwise/ 

§  6411.  Corporations  may  be  Dissolved  for  Entering  into 
Such  Combinations.  —  The  offense  of  entering  into  such  com- 
binations as  those  described  in  this  chapter  furnishes  a  good 
ground  for  dissolving  the  corporation,  in  a  proceeding  in  the 
nature  of  quo  warranto  by  the  State.'^  If  the  corporation  has 
been  primarily  formed  for  the  purpose  of  absorbing  other 
corporations,  by  purchasing  and  controlling  their  shares,  it  is 
subject  to  dissolution  as  an  unlawful  corporation.^  In  such  a 
case  if  the  court  does  not  feel  disposed  to  concede  to  the  State 
the  severe  punishment  of  dissolving  the  corporation,  it  may 
limit  itself  to  ousting  it,  in  a  quo  warranto  proceeding,  of  the 
right  to  make  the  contract  by  which  the  illegal  corporation 
is  formed,  and  of  the  power  to  perform  it.* 

§  6412.  Althougph  the  Combination  Takes  the  Form  of  a 
Combination  amongr  the  Stockholders  Merely.  —  In  the  largest 
and  best  sense  a  corporation  is  an  aggregate  body  of  men, 
considered  as  a  unit  when  acting  within  certain  limits,  for 
certain  purposes,  and  in  a  prescribed  method  of  action.  In 
ordinary  business  matters,  this  method  of  action  is  the  action 
of  the  directors,  sitting  as  a  board  or  body,  and  carried  out 
through  the  agency  of  certain  ministerial  officers  and  subor- 

1  Thomas D.  Railroad  Co.,  lOlU.  S.  386;  affirming  in  turn  s.  c.  19  N.  Y. 

71;   Oregon  Rail.  &  Nav.  Co.  v.  Ore-  St.  Rep.  853;  22  Abb.  N.  Cas.  (N.  Y.) 

gonian  R.  Co.,  130  U.  S.  1;  Central  164;  2  L.  R.  A.  33. 

Transportation  Co.  v.  Pullman's  Pal-  '  People  v.  Chicago  Gas  Trust  Co., 

ace  Car  Co.,  139  U.  S.  24.    Compare  130  111.  268 ;  s.  c.  17  Am.  St.  Rep.  319. 

ante,  5  5999,  et  seq.  *  Such  was  the  judgment  of   the 

*  People  V.  North  River  Sugar  Re-  court  in  State  v.  Standard  Oil  Co.,  49 

fining  Co.,  121  N.  Y.  582;  s.c.  18 Am.  Ohio  St.  137,   189;  s.  c.  34  Am.  St. 

St.  Rep.  843;  24  N.  E.  Rep.  834;  31  Rep.  541.    It  cannot,  however,  escape 

N.  Y.  St.  Rep.  781;  25  Abb.  N.  Cas.  attention  that  this  is  turning  a  pro- 

(N.  Y.)  1 ;  &  L.  R.  A.  33;  8  Rail.  &  ceeding  by  information,  in  the  nature 

Corp.   L.   J.   22;  42  Alb.   L.  J,  125;  of  gtto  warranto,  into  a  sort  of  injunc- 

affirming  s.  c.  54  Hun  (N.  Y.),  354;  tion  restraining  a  corporation   from 

27  N.  Y.  St.  Rep.  282 ;  6  Rail.  &  Corp.  making  and  executing  an  illegal  con- 

L.  J.  442;  7N.  Y.  Supp.456;  5  L.  R.  A.  tract. 
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dinate  agents.'     But  in  constituent  matters,  —  those  affecting 
the   organization    of  the    corporation    itself,   and    producing 
changes  therein,  the  only  admissible  action  is  that  of  the 
aggregate  body  of  shareholders,  or  members,  at  meetings  duly 
notified;^  though,  as  already  seen,'  both  constituent  and  bus- 
iness acts  done  by  the  directors,  officers,  or  agents,  without 
the  proper   precedent  authorization,  or   without  the  proper 
formality,  become  valid  by  the  act  or  neglect  of  the  stock- 
holders, in  acquiescing  with  knowledge  or  the  means  of  knowl- 
edge.    In  the  primary  and  largest  sense,  corporate  action, 
then,  consists  of  the  action  of  the  constituent  body.     Where 
this  action  refers  exclusively  to  the  status,  control,  and  man- 
agement of  the  corporation,  it  is  none  the  less  corporate  ac- 
tion because  it  may  take  the  form  of  action  on  the  part  of  the 
individual  shareholders.     When,  therefore,  the  State  proceeds 
to  dissolve  a  corporation  for  the  offense  of  entering  into  a  trust, 
under  such  a  scheme  as  that  which  takes  place  where  all  its 
members,  under  a  concerted  arrangement,  transfer  their  shares 
to  a  board  of  trustees,  in  return  for  so-called  "  trust  certifi- 
cates," issued  to  such   members,  to   whom  the   members   of 
other  like  corporations  also  transfer  their  shares  for  the  pur- 
pose of  vesting  in  such  trustees  the  absolute  power  of  electing 
the  directors  of  the  corporation,  and  thereby  controlling  its 
action,  so  that  it  shall  not  be  brought  into  competition  with 
the  other  corporations  taking  like  action,  it  cannot  be  urged 
in  defense  that  the  action  is  not  corporate  action,  —  but  the 
action  of  the  individual  shareholders,  and  hence  that  the  cor- 
porate entity  has  committed  no  ofifense.* 

»  Anf-e,  §§  3974,  3975.  L.  J.  442;  7  N.  Y.  Supp.  406;  5  L.  E. 

»  Ante,  §  3979.  A.  386 ;  affirming  in  turn  «.  c.  19  N.  Y. 

'  Ante,  §  5314.  St.  Eep.  853 ;  22  Abb.  N.  Cas.  (N.  Y.) 

*  People  V.  North  River  Sugar  Ee-  164;  2  L.  E.  A.  33;  State  v.  Standard 

fining  Co.,  121  N.  Y."  582 ;  s.  c.  18  Am.  Oil  Co.,  49  Ohio  St.  137 ;  s.  c.  34  Am. 

St.  Eep.  843;  24  N.  E.  Eep.  834;  31  St.  Eep.  541;  30  N.  E.  Eep.  279;  15 

N.  Y.  St.  Rep.  781;  25  Abb.  N.  Cas.  L.  E.  A.  145;  11  Eail.  &  Corp.  L.  J. 

(N.  Y.)  1;  9  L.   E.  A.  33;  8  Eail.  &  229.    The  official  syllabus  of  the  Ohio 

Corp.  L.  J.  22;  42  Alb.  L.  J.  125;  af-  case  states  the  doctrine  thus :  "Where 

firming  s.  c.  54  Hun  (N.  Y.),  354;  27  all,  or  a  majority  o£  the  stockholders 

N.  Y.  St.  Eep.  2S2;  6  Eail.  &  Corp.  composing  a  corporation,  do  an  act 
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§  6413.  Power  of  the  "Trustees"  to  Sell  the  Shares 
Deposited  with  Them.  —  The  serious  nature  of  the  step 
which  is  taken  by  the  shareholders  of  a  corporation,  when, 
for  the  purpose  of  forming  such  a  "trust"  as  those  under 
consideration,  they  deposit  their  shares  with  a  board  of  trus- 
tees, will  be  understood,  when  it  is  suggested  that  the  gravest 
questions  are  liable  to  arise  with  reference  to  the  power  of  the 
trustees  to  deal  with  the  shares,  and  as  to  what  remedies  the 
policy  of  the  law  will  concede  to  the  shareholders  in  case 
the  trustees  convert  them,  or  otherwise  deal  with  them  unlaw- 
fully. The  writer  is  clear  of  all  doubt  that  if,  in  such  a  case, 
the  judges  carry  out  the  principles  of  the  common  law,  it  will 
be  found  that  the  shareholders  have  placed  their  property  be- 
yond the  protection  of  the  laws,  except  that  the  law  will  aid 
them  in  withdrawing  from  the  unlawful  compact,  and  in  get- 
ting back  what  they  have  parted  with  on  entering  into  it.' 
But  even  this  may  be  doubtful.  The  arrangement  being  a 
conspiracy  against  commerce,  a  gross  abuse  of  the  franchises 
conferred  upon  the  shareholders  in  giving  them  a  corporate 
existence  with  the  power  to  transfer  their  holdings  in  the  cor- 
poration, and  an  offense  against  public  right,  denounced  in 
many  cases  by  criminal  statutes,  —  it  may  be  doubtful  whether 
the  State  will  even  extend  its  aid  so  far  as  to  enable  one 
of  the  co-conspirators,  in  withdrawing  from  the  conspir- 
acy, to  get  out  of  it  what  he  put  into  it.  If  the  so-called 
"trustees,"  in  breach  of  their  trust,  pledge  or  sell  the  shares 
deposited  with  them,  what  remedy  can  the  shareholder  de- 
mand of  a  court  of  justice  that  will  not  involve  putting  the 

which  is  designed  to  affect  the  prop-  in  their  individual  capacities  for  the 

erty  and  business  of  the  company,  and  purpose  of  concealing  their  real  pur- 

which,  through  the  control  their  num-  pose  and  object,  the  act  should  be 

bars  give  them  over  the  selection  and  regarded  as  the  a^t  of  the  corporation ; 

conduct  of  the  corporate  agencies,  does  and,  to  prevent  the  abuse  of  corporate 

affect  the  property  and  business  of  the  power,  may  be  challenged  as  such  by 

company,  in  the  same  manner  as  if  it  the  State  in  a  proceeding  in  quo  war- 

had  been  a  formal  resolution  of  its  ranto."     State  v.  Standard  Oil  Co., 

board  of  directors ;  and  the  act  so  done  supra. 

is  ultra  vires  of  the  corporation  and  ^  See  for  analogy  Mallory  v.  Ha- 

against  public  policy,  and  was  done  nauer  Oil  Works,  86  Tenn.  599. 
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court  in  the  predicament  of  aiding  him  to  enforce  and  carry 
out  the  unlawful  agreement  according  to  its  terms?  These 
thoughts  are  suggested  by  two  Federal  cases,  or  possibly  by 
the  same  Federal  case  heard  before  successive  judges,  where 
the  question  arose  whether  the  trustees  of  the  American 
Cattle  Trust,  a  voluntary  organization,  existing  in  the  State  of 
New  York,  concocted  to  control  corporations  engaged  in  the 
live-stock  business,  having  obtained  the  stock  of  a  corporation 
organized  in  the  Territory  of  New  Mexico,  called  the  "  Phoenix 
Farm  and  Ranch  Company,"  in  the  manner  above  described^ 
—  had  power  to  sell  or  otherwise  alienate  it.  One  judge  held 
that  it  had,'  and  the  other  that  it  had  not.^  The  writer 
believes  that  neither  judge  should  have  held  anything  at  all, 
except  that  courts  of  justice  do  not  sit  to  decide  the  rights  of 
parties  to  such  unlawful  agreements,  any  more  than  they  will 
sit  for  the  purpose  of  deciding  how  a  gang  of  highwaymen 
shall  divide  their  plunder.  But  it  should  be  added  that,  as- 
suming that  a  court  of  justice  will  so  far  degrade  itself  and 
depart  from  its  true  functions  as  to  become  the  interpreter  of 
such  an  unlawful  agreement,  its  function  is  limited  to  mere 
interpretation,  that  is,  to  the  mere  office  of  finding  out  what  the 
conspirators  intended,  from  the  language  of  the  instrument 
creating  the  conspiracy.' 

§  6414.  Status  of  "Trust  Certificates." — Under  the  com- 
binations already  described,  it  is  usual  for  the  central  board 
to  issue  to  the  various  shareholders  of  the  corporations  enter- 
ing into  the  combination,  in  exchange  for  their  shares  which 
are  surrendered  to  the  so-called  "  trustees,"  an  instrument 
very  much  like  an  ordinary  share  certificate,  called  a  "  trust 
certificate."  It  is  understood  to  be  transferable  on  the  books 
of  the  "  trust,"  as  though  it  were  a  corporation,  or  a  joint-stock 

1  Gould  V.  Head,  38  Fed.  Eep.  886.  the  shares  was  contrary  to  the  pur- 

»  Gould  V.  Head,  41  Fed.  Eep.  240.  poses  of  the  trust ;   but  Judge  Philips 

•  That  was  what  the  learned  judges  could  not  come  to  that  conclusion,  in 

attempted  to  do  in  the  two  cases  above  the  face  of  express  language  in  the 

cited.    Judge  Hallett  thought  that  to  instrument   of    trust  conveying   the 

allow  the  trustees  power  to  alienate  power  of  alienation, 
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company,  and  the  holder  is  entitled  to  dividends  as  a  share- 
holder in  a  corporation  would  be;  though  no  case  has  come 
under  the  notice  of  the  writer  where  he  would  be  liable  to  an 
assessment  in  case  the  funds  of  the  "  trust "  should  fail  to 
meet  its  business  emergencies.  The  writer  believes  that  the 
true  theory  of  the  law,  in  dealing  with  these  trust  certificates, 
is  not  to  regard  them  as  lawful  instruments  of  commerce,  but 
to  treat  them  as  something  in  the  nature  of  counterfeit  money, 
as  securities  which  have  been  issued  in  violation  of  law,  and 
in  contravention  of  public  right.  So  treating  them,  the 
utmost  that  a  court  of  justice  would  do  in  favor  of  their  holder 
would  be  to  allow  him  to  use  them  as  evidence  of  his  interest 
as  a  shareholder  of  the  corporation  whose  shares  he  surren- 
dered in  exchange  for  them;  or  possibly  to  make  them  the 
basis  of  aiding  him  where  he  acquired  them  in  an  effort  to 
secure  an  antecedent  indebtedness,  though  not  where  he  pur- 
chased them  in  the  market  for  a  new  consideration.  If  we 
may  trust  the  soundness  of  the  conclusion  of  Judge  Robinson, 
of  the  Superior  Court  of  Connecticut,  we  may  conclude  that, 
although  these  securities  are  issued  in  violation  of  the  duties 
of  the  directors  of  a  railroad  company,  and  against  the  policy 
of  the  law,  yet  the  law  so  far  protects  them  as  to  regard  them 
as  quasi-negotiable.  So  that,  although  they  were  issued  in 
pursuance  of  an  unlawful  agreement,  yet  one  who  advances 
money  on  the  pledge  of  them,  and  acquires  them  through 
their  sale  as  a  pledge,  has  a  standing  in  court  to  use  them  as 
a  basis  of  withdrawing  from  the  so-called  "  trust,"  and  demand- 
ing the  original  corporate  shares  which  were  issued  in  ex- 
change for  them.^  There  is  also  a  judicial  holding  to  the 
effect  that  a  preliminary  injunction  will  be  granted  in  favor 
of  a  holder  of  a  certificate  in  a  "trust"  which  has  been  declared 
illegal,^  to  restrain  any  reorganization  of  the  "trust"  until  the 
certificate  holders  are  placed  on  an  equality,  so  far  as  to  be 
let  into  the  secrets  of  the  new  scheme  and  the  financial  con- 

'  Shepaugh  Voting  Trust  Cases,  60  Trust :  See  People  v.  North  River 
Conn.  553,  sup  pi. ;  reported  under  Sugar  Eefining  Co.,  121  N,  Y.  582; 
other  names  in  24  Atl.  Rep.  32.  s.  c.  18  Am.  St.  Rep.  843. 

'  In  this  case  the  New  York  Sugar 
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ditions  underlying  it.'  It  is  impossible  to  understand  how, 
after  the  judicial  and  legislative  condemnation  which  these 
so-called  "trusts  "  have  everywhere  received,  honest  and  self- 
respecting  judges  can  degrade  their  courts  to  the  oiBce  of  de- 
claring the  rights  of  the  parties  to  such  arrangements,  and  of 
assisting  them  in  or  out  of  the  predicament  where  their  un- 
lawful conduct  has  placed  them.  The  public  will  never  suc- 
cessfully grapple  with  these  combinations,  as  long  as  courts  of 
justice  extend  to  them  and  to  their  certificate-holders  any 
legal  recognition  beyond  that  of  criminals  at  their  bar;  and 
in  the  struggle  against  them,  the  people  may  find  it  necessary 
to  get  rid  of  the  judges  who  thus  lend  themselves  and  their 
courts  to  their  purposes.  Circumstances  may,  of  course,  arise 
where,  for  the  purpose  of  protecting  the  rights  of  third  per- 
sons, a  corporation  which  has  entered  into  such  an  illegal 
combination  will  be  estopped  to  set  up  its  illegality,  and  where, 
after  its  insolvency,  its  receiver  will  also  be  estopped.* 

§  6415.  Belation  of  Manufacturing  Trusts  to  Interstate 
Commerce.  —  Since  the  preceding  sections  were  written  the 
Supreme  Court  of  the  United  States  have  held  that  the  act  of 
Congress  "to  Protect  Trade  and  Commerce  against  Unlawful 
Restraints  and  Monopolies,"  known  as  the  "  Sherman  Anti- 
trust Act," '  does  not  extend  so  far  as  to  reach  a  combination 
formed  by  one  manufacturing  corporation  buying  up  all  the 
shares  of  all  other  competing  corporations,  so  as,  by  control- 
ling the  manufacture  and  output  of  the  commodity  which  all 
these  corporations  are  engaged  in  manufacturing,  to  engross 
and  control  the  markets  in  respect  of  that  commodity  through- 
out the  United  States.  The  court  proceed  upon  the  ground 
that  the  primary  object  of  the  combination  is  manufacturing, 
which  is  a  matter  of  local  and  domestic  concern,  subject  only 
to  the  police  regulations  of  the  State  in  which  the  manufac- 
turing takes  place,  and  which  touches  interstate  commerce 

'  Cameron  ».  Havemeyer,  25  Abb.      Millin,  6  N.  Y.   St.  Rep.  433;   t.  c. 
N.  Gas.  (N.  Y.)  438;  «.  c.  12  N.  Y.      53  Hun  (N.  Y.),  67. 
Supp.  126.  »  26  TJ.  S.  Stat.,  p.  209,  ch.  647. 

'  Pittsburgh   Carbon   Co.   v.    Mc- 
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only  secondarily  and  incidentally;  and  the  intimations  of  the 
opinion  are  plain  to  the  effect  that  if  the  statute  had  been  so 
drawn  as  to  include  such  combinations  in  terms,  it  would 
have  been  unconstitutional.^  Mr.  Justice  Harlan  alone  dis- 
sented, and  his  dissenting  opinion  makes  it  clear  of  all  doubt 
— if  indeed  there  could  have  been  any  doubt  upon  such  a  ques- 
tion— that  the  entire  object,  end,  and  purpose  of  the  combina- 
tion was  a  conspiracy  against  interstate  commerce  throughout 
the  whole  Union,  and  that  the  control  of  local  manufacturing 
was  merely  a  means  to  the  end.  The  opinion  of  the  court, 
written  by  Mr.  Chief  Justice  Fuller,  is  weak,  scattering,  vague, 
and  inconclusive;  the  dissenting  opinion  of  Mr.  Justice  Harlan 
is  strong,  clear,  pointed,  well-sustained,  and  convincing.  The 
decision  is  one  of  the  most  unfortunate  ever  rendered  by  that 
court.  The  Original  Sugar  Trust  was  broken  up  by  the  dis- 
solution, under  a  judgment  of  the  Supreme  Court  of  New 
York,  afi&rmed  by  the  Court  of  Appeals  of  that  State,  of  one 
of  its  members,  the  North  River  Sugar  Refining  Company.^ 
No  sooner  had  that  decision  been  affirmed  than  the  dissolved 
corporation  and  its  copartners  organized  a  new  "trust,"  in  the 
form  of  a  corporation  organized  under  the  laws  of  New  Jersey. 
They  next  procured  authority  to  increase  their  capital  stock  to 
an  extent  sufficient  to  enable  them  to  buy  up  all  the  shares  of 
all  other  competing  sugar  refining  companies  in  the  United 
States;  and  they  actually  succeeded  in  buying  up  all  the 
shares  of  such  competing  companies,  save  one,  and  in  bring- 
ing under  their  control  the  manufacture  of  ninety  per  cent  of 
all  the  sugar  manufactured  in  the  United  States.  By  this 
means,  as  the  facts  agreed  upon,  and  which  form  the  basis  of 
the  judgment  of  the  court,  clearly  show,  this  New  Jersey  cor- 
poration, situated  in  a  State  which  does  not  probably  consume 
five  per  cent  of  the  sugar  consumed  in  the  United  States,  suc- 
ceeded in  seizing  every  market  in  the  United  States  by  the 
throat,  in  respect  of  that  article,  and  controlling  it  absolutely, 

'  United  States  v.  E.  0.  Knight     Fed.  Eep.  934,  which  in  turn  affirmed 
Co.,  166  U.  S.  1;   affirming  «.  c.    60     s.  c.  60  Fed.  Rep.  306. 

»  Ante,  4  6411. 
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—  the  small  competition  of  the  single  company  which  they 
failed  to  control  not  heing  enough  to  prevent  that  result.  And 
it  is  said  by  the  court  that  this  combination  does  not  directly 
touch  interstate  commerce,  but  that  it  is  only  a  matter  of 
domestia  concern;  and  it  is  intimated  that  if  the  statute  did 
directly  apply  to  it,  the  statute  would  be  beyond  the  power  of 
Congress,  Thus,  a  combination  creating  a  monopoly  and 
undoubtedly  in  general  restraint  of  trade,  eluded  the  power  of 
the  greatest  State  in  the  Union  to  suppress  it,  by  the  mere  act 
of  crossing  the  State  boundary  into  another  State;  and  it  has 
in  turn,  by  the  aid  of  this  decision,  eluded  the  power  of  the 
United  States.  It  thus  stands,  through  the  aid  of  this  regret- 
table decision,  above  all  governmental  power. 
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against  "persons." 

6435.  Offenses  by  interstate  railway 

companies. 

6436.  Form  and  sufficiency  of   such 

indictments. 

6437.  Further  of  this  subject. 

6438.  Proceedings  before  an  examin- 

ing magistrate. 

6439.  Mode  of  compelling  appearance. 

6440.  Entering  the  plea  of  not  guilty. 

6441.  Proof  of  the  fact  of  incorpora- 

tion under  an  indictment. 

6442.  Defenses  to  indictments. 

6443.  The  judgment  or  sentence. 

6444.  Indictments  for  offenses  against 

corporations  and  their  prop- 
erty. 


§  6418.  Corporations    Indictable    under    Ancient    Law. — 

The  law  on  the  subject  of  the  criminal  liability  of  corpora- 
tions has  had  a  growth  and  development  analogous  to  that 
relating  to  the  civil  liability  of  corporations  for  torts.  Deci- 
sions and  dicta  are  not  wanting  in  the  ancient,  and  even  in 
the  modern  books  of  our  law,  which  deny,  in  the  broadest 
terms,  that  a  corporation  can  be  indicted  or  criminally  im- 
pleaded.    Lord  Holt  is  reported  to  have  said  that  "  a  corpora- 


*  The  author  acknowledges  his  indebtednesa  to  an  article  In  the  Criminal  Law  Maga- 
zine, ior  May,  1885,  by  Adelbert  Hamilton,  Esq.,  of  the  Chicago  Bar,  on  the  subject  of  the 
"Indictment  of  Corporations,"  for  valuable  materials  and  suggestions,  aiding  him  in  the 
preparation  of  this  chapter. 
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tion  is  not  indictable,  but  the  particular  members  of  it  are,"* 
and  the  Superior  Court  of  Virginia  declared,  in  the  year  1823, 
in  general  terms,  that  a  corporation  cannot  be  impleaded 
criminaliter  by  its  artificial  name.^  But,  apart  from  the  noto- 
rious inaccuracy  of  the  so-called  Modern  Reports,  and  the 
suspicion  which  always  attaches  to  the  anonymous  cases  re- 
ported in  that  series,'  it  has  been  pointed  out^  that,  in  the  time 
of  Lord  Holt,  there  were  many  instances  of  indictments  against 
counties,  which  were  g'wasi-corporations,  for  their  neglect  to 
keep  their  roads  and  bridges  in  repair.^  It  has  often  been 
urged  in  behalf  of  corporations,  that  it  is  unnecessary  to  hold 
them  liable  criminally  for  acts  of  malfeasance,  since  their 
officers  who  do  the  act  may  be  so  prosecuted.  "  Of  this,"  said 
Lord  Denman,  C.  J.,  "  there  is  no  doubt.  But  the  public  knows 
nothing  of  the  former,  and  the  latter,  if  they  can  be  identified, 
are  commonly  persons  of  the  Jowest  rank,  wholly  incompetent 
to  make  any  reparation  for  the  injury.  There  can  be  no 
effectual  means  for  deterring  from  an  oppressive  exercise  of 
power  for  the  purpose  of  gain,  except  the  remedy  by  an  indict- 
ment against  those  who  truly  commit  it,^ — that  is,  the  corpo- 
ration acting  by  its  majority;  and  there  is  no  principle  which 


»  Anon.,  12  Mod.  559.  v.  Oluworth,  1  Salk.  359;  s.  c.  6  Mod. 

»  Com.  V.  Swift  &c.  Turnp.  Co.,  2  163;  Holt,  239;    Eeg.  «.   Saintiff,   6 

Va.  Cas.  362.  Mod.  255.     In   this  last  case  Lord 

'  Lord  Holt  himself  complained  of  Holt  himself  presided,  and  held  that 

his  reporters,  who  seem  to  have  been  if  a  common  footway  be  in  decay,  an 

mere  private  note-takers  in  the  court,  indictment  will  lie  for  it  of  necessity, 

and-  not  officially  appointed,  —  "  that  because  an  action  will  not  lie  without 

the  stuff  which  they  published  would  special  damage.    That  an  indictment 

make  posterity  think  ill  of  his  under-  was  the  settled  method  of  compelling 

standing,  and  that  of  his  brethren  on  counties    and  municipal   corporations 

the  bench."    But  the  fame  of  Lord  to  keep  their   highways  in  repair,  is 

Holt,  as  a  master  of  the  common  law,  shown  by  the  following  cases  :  Case  of 

is  too  well  established  to  be  shaken  Langforth  Bridge,  Cro.  Car.  365;  Bex 

even  by  the  travesties  of  his  decisions  v.  West  Eiding  of  Yorkshire,  2  W. 

which  appear  in  the  Modern  Eeports.  Black.  685;  Eex  v.  Great  Broughton, 

•  By  Chief  Justice  Green,  of  New  5  Burr.  2700;  Eex  v.  Clifton,  5  T.  E. 

Jersey,  in  his  learned  opinion  in  State  498;   Eex  v.  Liverpool,  3  East,   86; 

V.  Morris  &c.  E.  Co.,  23  N.  J.  L.  360,  Eex  v.  Stratford-upon-Avon,  14  East, 

364.  348. 

*■  Eeg.  V.  Wilts,  1  Salk.  359;  Eeg. 
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places  them  beyond  the  reach  of  the  law  for  such  proceed- 
ings."' We  may  conclude  that  it  is  a  settled  principle  of 
modern  jurisprudence  that  an  indictment  will  lie  against  a 
corporation  aggregate,  though  not  for  every  species  of  crime 
or  misdemeanor.* 

§  6419.  For  What  Offenses  Corporations  not  Indictable.  — 

Having  concluded,  upon  judicial  authority,  that  corporations 
are  indictable,  the  next  inquiry  will  be  for  what  offenses  are 
they  indictable;  and  this  inquiry  can  be  best  answered  by 
discovering  for  what  offenses  they  are  not  indictable,  and 
excluding  that  class  of  offenses  from  consideration.  The 
ancient  theory  unquestionably  was  that  a  corporation  aggre- 
gate was  indictable  only  for  acts  of  non-feasance,  that  is,  for  the 
failure  to  perform  some  public  duty,  such  as  keeping  a  highway 
in  repair.  The  theory  was  that  it  was  not  indictable  for  acts 
of  misfeasance,  because  it  had  no  power,  under  its  charter,  to 
commit  such  acts,  but  that,  when  those  who  professed  to  act 
in  its  behalf  committed  acts  of  misfeasance,  they  were  acting 
ultra  vires,  and  their  acts  were  personal  acts,  and  not  the  acts 
of  the  corporation.  The  rule  was  strictly  analogous  to  the 
ancient  doctrine  that  evil  intent  or  motive  cannot  be  imputed  to 
a  corporation,  and  that  a  corporation  cannot  be  made  liable,  in  a 
civil  action,  for  a  trespass  or  other  malicious  injury  unless  com- 
mitted by  deed.'  This  idea  that  a  corporation  cannot  be  pun- 
ished criminally  for  a  malfeasance  has  inhered  to  some  extent 
in  modern  decisions;*  but  it  is  now  thoroughly  settled,  both  in 
England  and  America,  that  a  corporation  may  be  prosecuted 
by  indictment  for  a  misfeasance  as  well  as  for  a  non-feasance.^ 

'  Keg.  V.  Great  North  of  England  •  State  v.  Great  "Works  Milling  &c. 

K.  Co.,  9  Ad.  &  El.  (N.  s.)  315,  327.  Co.,  20  Me.  41;  s.  c.  37  Am.  Dec.  38; 

'  Reg.  V.  Birmingham  &c.  E.  Co.,  State  v.  Ohio  &c.  E.  Co.,  23  Ind.  362. 

3  Ad.  &  El.  (N.  s.)  223;  «.  c.  9  Car.  &  '  Eeg.  v.  Great  North  of  England 

P.  469  etc.  (where  the  subject  under-  E.  Co.,  9  Ad.  &  El.  (n.  s.)  315;  Com. 

went  full  examination) ;  State  I).  Mor-  v.    New    Bedford    Bridge,    2    Gray 

ris  &c.  B.  Co.,  23  N.  J.  L.  360  (where  (Mass.),  339;  State  v.  Vermont  &o. 

the  subject  was  likewise  fully  exam-  E.  Co.,  27  Vt.  103;  State  v.  Morris  &c. 

iued  on  the  English  precedents) .  E.  Co. ,  23  N.  J.  L.  360 ;  Com.  ■».  Pulaski 

»  Ante,  §  6302.  County  Agric.  &c.  Asso..  92  Ky.  197; 
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§  64:20.  Not  Indictable  for  Treason,  Felony,  Breaches  of 
the  Peace,  etc. — Nevertheless,  it  would  be  regarded  as  a 
startling  proposition  that  a  corporation  aggregate  can  be 
prosecuted  criminally  for  every  species  of  crime  or  misde- 
meanor. The  impossibility  of  visiting  upon  such  a  body  the 
punishment  of  imprisonment,  which  is  the  usual  sanction  at- 
tached, by  the  principles  of  the  common  law  and  by  penal 
statutes,  to  the  commission  of  crimes  and  misdemeanors,  such 
as  treason,  felony,  and  breaches  of  the  peace,  —  carries  with  it 
the  conclusion  that  a  corporation  aggregate  cannot  be  deemed 
to  have  the  capacity  to  commit  such  offenses,  and  cannot  be 
prosecuted  criminally  therefor.  "Some  dicta,"  said  Lord  Den- 
man,  0.  J.,  "occur  in  old  cases:  'A  corporation  cannot  be 
guilty  of  treason  or  felony.'  It  might  be  added  *  of  perjury, 
or  offenses  against  the  person.'  ....  But  nobody  has  sought 
to  fix  them  with  acts  of  immorality.  These  plainly  derive 
their  character  from  the  corrupted  mind  of  the  person  com- 


».  c.  nS.W.  Eep.  442;  State  v.  Port- 
land, 74  Me.  268 ;  s.  c.  43  Am.  Rep.  586 ; 
overruling  State  v.  Great  Works  Mill- 
ing &c.  Co.,  20  Me.  41;  s.  c.  37  Am. 
Dec.  38;  People  v.  Albany,  11  Wend. 
(N.  Y.)  539;  t.  c.  27  Am.  Dec.  95; 
State  V.  Portland  &c.  R.  Co. ,  57  Me. 
402;  State  v.  Freeport,  43  Me.  198 
(semble);  Louisville  &c.  R.  Co.  v. 
State,  3  Head  (Tenn.),  523;  «.  c.  75 
Am.  Dec.  778.  See,  also.  People  ». 
Equitable  Gaslight  Co.,  5  N.  Y.  Supp. 
19;  State  v.  Baltimore  &c.  R.  Cq.,  15 
W.  Va.  362,  376;  s.  c.  36  Am.  Rep. 
803.  In  the  case  first  above  cited, 
Lord  Denman,  C.  J.,  overruled  the 
contention  that  a  corporation  is  not 
indictable  for  a  malfeasance,  in  the 
following  language:  "  No  assumption 
can  be  more  unfounded.  Many  oc- 
currences may  be  easily  conceived, 
full  of  annoyance  and  danger  to  the 
public,  and  involving  blame  in  some 
individual  or  some  corporation,  of 
which  the  most  acute  person  could 
not  clearly  define  the  cause,  or  ascribe 


them  with  more  correctness  to  mere 
negligence  in  providing  safeguards 
or  to  an  act  rendered  improper  by 
nothing  but  the  want  of  safeguards. 
If  A.  is  authorized  to  make  a  bridge 
with  parapets,  but  makes  it  without 
them,  does  the  offense  consist  in  the 
construction  of  the  unsecured  bridge, 
or  in  the  neglect  to  secure  it?  But  if 
the  distinction  were  always  easily 
discoverable,  why  should  a  corpora- 
tion be  liable  for  the  one  species  of 
offense,  and  not  for  the  other?  The 
startling  incongruity  of  allowing  the 
exemption  is  one  strong  argument 
against  it.  The  law  is  often  entangled 
in  technical  embarrassments;  but 
there  is  none  here.  It  is  as  easy  to 
charge  one  person,  or  a  body  corpo- 
rate, with  erecting  a  bar  across  a  pub- 
lic road  as  with  the  non-repair  of  it ; 
and  they  may  as  well  be  compelled  to 
pay  a  fine  for  the  act  as  for  the  omis- 
sion." Reg.  V.  Great  Northern  E. 
Co.,  9  Ad.  &  El.  (N.  s.)  315,  324. 
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mitting  them,  and  are  violations  of  the  social  duties  that  be- 
long to  men  and  subjects.  A  corporation  which,  as  such,  has 
no  such  duties,  cannot  be  guilty  in  these  cases;  but  they  may 
be  guilty,  as  a  body  corporate,  of  commanding  acts  to  be  done 
to  the  nuisance  of  the  community  at  large."'  "A  corpora- 
tion," says  Blackstone,  "cannot  commit  treason,  or  felony,  or 
other  crime  in  its  corporate  capacity:  though  its  members 
may  in  their  distinct  individual  capacities.  Neither  is  it 
capable  of  suffering  a  traitor's  or  felon's  punishment;  for  it 
is  not  liable  to  corporal  penalties,  nor  to  attainder,  forfeiture, 

or  corruption  of  blood Neither  can  it  be  committed  to 

prison;  for,  its  existence  being  ideal,  no  man  can  apprehend 
or  arrest  it.  And  therefore,  also  it  cannot  be  outlawed;  for 
outlawry  always  supposes  a  precedent  right  of  arresting,  which 
has  been  defeated  by  the  party's  absconding,  and  that  also  a 
corporation  cannot  do:  for  which  reasons  the  proceedings  to 
compel  a  corporation  to  appear  to  any  suit  by  attorney  are 
always  by  distress  on  their  lands  and  goods.  Neither  can 
a  corporation  be  excommunicated;  for  it  has  no  soul,  as  is 
gravely  observed  by  Sir  Edward  Coke:  and  therefore  also  it 
is  not  liable  to  be  summoned  into  the  ecclesiastical  courts 
upon  any  accoiint;  for  those  courts  act  only  pro  salu'e  animse; 
and  their  sentences  can  only  be  enforced  by  spiritual  cen- 
sures: a  consideration,  which,  carried  to  its  full  extent,  would 
alone  demonstrate  the  impropriety  of  these  courts  interfering 
in  any  temporal  rights  whatsoever."^  In  an  American  case, 
where  the  subject  was  well  considered,  it  was  said  by  Green, 
C.  J.:  "It  is  true  that  there  are  crimes  (perjury,  for  example), 
of  which  a  corporation  cannot,  in  the  nature  of  things,  be 
guilty.  There  are  other  crimes,  as  treason  and  murder,  for 
which  the  punishment  imposed  by  law  cannot  be  inflicted 
upon  a  corporation.  Nor  can  they  be  liable  for  any  crime  of 
which  a  corrupt  intent  or  malus  animus  is  an  essential  in- 
gredient. But  the  creation  of  a  mere  nuisance  involves  no 
such  element.     It  is  totally  immaterial  whether  the  person 

»  Reg.  V.  Great  North  of  England  K.  Co.,  9  Ad.  &  El.  (n.  s.)  315,  326. 
»  1  Bla.  Com.  476,  477. 
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'erecting  the  nuisance  does  it  ignorantly  or  by  design,  with  a 
good  intent  or  an  evil  intent;  and  there  is  no  reason  why, 
for  such  an  offense,  a  corporation  should  not  be  indicted."* 
From  the  foregoing  considerations,  it  may  be  concluded  that, 
while  a  corporation  aggregate  may  be  indicted  for  offenses 
involving  acts  of  misfeasance  as  well  as  for  offenses  consisting 
of  mere  non-feasance,  yet  that  it  cannot,  in  general,  be  in- 
dicted for  ordinary  crimes  and  misdemeanors,  such  as  involve 
a  criminal  or  immoral  intent,  and  such  as  are  often  grouped, 
in  books  of  the  common  law,  under  the  threefold  designation 
of  treason,  felony,  and  breach  of  the  peace. 

§  6421.  Indictable  for  Criminal  Libel. — When  it  is  con- 
ceded that  a  corporation  aggregate  may  be  indicted  for  an 
offense  consisting  of  malfeasance,  there  is  no  logical  difficulty 
in  concluding  that  it  may  be  indictable  for  the  publication  of 
a  libel.^ 

§  6422.  For  Keeping  a  Disorderly  House.  —  A  disorderly 
house  is  unquestionably  a  public  nuisance;  and  if  a  corpora- 
tion is  indictable  for  any  public  nuisance  which  it  is  capable 
of  committing,  a  corporation  formed,  we  will  say,  for  the  pur- 
pose of  carrying  on  a  hotel,  may  become  indictable  for  carry- 
ing it  on  as  a  disorderly  house;  and  it  has  been  held,  by  the 
Supreme  Court  of  New  Jersey,  that  a  corporation  aggregate 
may  be  prosecuted  by  indictment  for  such  an  offense.^ 

§  6423.  For  Obstructing-   a  Public    5f avigation. —  On   the 

same  principle,  a  corporation  is  indictable  for  obstructing  a 


'■  State  V.  Morris  &c.  B.  Co.,  23  N.  stated  in  the  toxt  was  directly  ad- 

J.  L.  360,  370.  judged  in  State  v.  Atchison,  3  Lea 

'  Such  was  said  to  be  the  law  by  (Tenn.),  729;  s.  c.  31  Am.  Rep.  663. 

Lewis,  J.,  in  Brennan  v.  Tracy,  2  Mo.  That  it  may  be  liable  civiUter  for  a 

App.  540,  which  was  a  civil  action  for  libel,  see  ante,  §  6310. 
the  malicious  prosecution   of  such  an  '  State  v.  Passaic  County  Agric. 

indictment  against  a  banking  corpora-  Soc,  54  N.  J.  L.  260 ;  s.  c.  23  Atl.  Rep. 

tion  and  two  of  its  officers.  The  point  680;  11  Rail.  &  Corp.  L.  J.  178. 
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navigable  river,  or  other  navigable  water.*  Thus,  a  corpora- 
tion which  has  been  permitted,  under  its  governing  statute, 
to  erect  a  toll-bridge  across  a  navigable  river,  but  upon  the 
condition  of  erecting  draw-bridges  of  a  prescribed  width,  is 
indictable  for  not  erecting  such  bridges.^ 

§  6424.  For  Obstructing  a  Public  Higbway. —  A  species 
of  nuisance  for  which  indictments  have  often  been  sustained 
against  corporations,  —  and  especially  against  railway  com- 
panies,—  has  consisted  of  obstructing  the  public  highway.^ 
We  have  already  noticed  the  obligation  under  which  a  horse 
railway  company,  licensed  to  occupy  with  its  tracks  the  streets 
of  a  city,  stands,  at  common  law,  to  restore  the  surface  of  the 
street,  as  nearly  as  may  be,  to  its  original  condition,  as  well 
as  the  obligation  which  it  assumes  under  the  governing  stat- 
ute, or  under  the  terms  of  its  license,  to  keep  that  portion  of 
the  street  occupied  by  its  tracks  in  repair.  For  the  non-per- 
formance of  this  duty,  the  company  may  be  indicted  and 
fined.^  So,  if  a  steam  railroad  company  is  authorized,  by  its 
governing  statute,  to  change  the  site  of  any  turnpike  or  pub- 
lic road,  but  upon  condition  of  reconstructing  the  same  at  its 
own  expense,  —  if  it  fails  so  to  construct  it,  it  is  liable  to  an 
indictment  and  fine.*  It  seems  also  that,  where  a  steam  rail- 
road company  is  permitted  to  cross  the  public  streets  or  highways 
at  the  grade,  if  it  allows  its  trains  to  obstruct  such  highways 
beyond  the  time  prescribed  by  the  governing  statute,  an  indict- 

'  Com.   V.   Proprietors,    2    Gray  *  Railway  Co.  v.  State,  87  Tenn. 

(Mass.),  339  (erecting  a  bridge  across  746;  «.c.  11  S.  "W.Eep.  946;  6  Eail.  & 

a  navigable  stream).  Corp.  L.  J.  389. 

2  Ibid.  '  Pittsburgh  &c. E.  Co.  v.  Com.,  101 
^  Keg.  V.  Great  North  of  England  Pa.  St.  192.  Many  of  the  decisions 
E.  Co.,  9  Ad.  &.  El.  (N.  s.)  315;  cite  the  case  of  Lyme  Eegis  ti.  Henley, 
State  V.  Morris  &c.  E.  Co.,  23  N.  J.  L.  3  Barn.  &  Adol.  77,  where  Lord  Ten- 
360  (erecting  a  depot  across  a  public  terden,  C.  J.,  said:  "We  think  the 
highway) ;  State  v.  Vermont  Cent.  E.  obligation  to  repair  the  banks  and 
Co.,  27  Vt.  103,  107  (a  like  offense);  seashores  is  one  which  concerns  the 
Louisville  &c.  E.  Co.  v.  State,  3  Head  public,  in  consequence  of  which  an 
(Tenn.)  523;  «.  c.  75  Am.  Dec.  778;  indictment  might  have  been  main- 
Northern  Cent.E.  Co.i).  Com.,  90  Pa.  tained  against  the  plaintiffs  in  error 
St.  800  .  for  their  general  default." 
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ment  may  be  prosecuted  against  it  therefor.*  A  railway 
company,  whose  cars  are  propelled  by  steam,  may,  in  Penn- 
sylvania, construct  its  railway  across  any  established  road  or 
way,  whenever  it  may  be  necessary  to  cross  or  intersect  it; 
but  it  must  so  construct  it  that  it  will  not  impede  the  passage 
or  transportation  of  persons  or  property  over  such  road  or 
way,  and  if  it  so  constructs  it  that  it  becomes  a  serious  incon- 
venience and  dangerous  o"bstruction  to  travel  along  the  road 
or  way,  it  may  be  indicted  therefor.^ 

§  6425.  For  Committing  a  Public  Nuisance.  —  Under  the 
foregoing  principles,  a  corporation  is  indictable  for  commit- 
ting a  public  nuisance,  whether  the  commission  of  it  involves 
acts  of  non-feasance  or  misfeasance;  for,  to  quote  again  the  ob- 
servation of  Lord  Denman,  "  it  is  as  easy  to  charge  one  per- 
son, or  body  corporate,  with  erecting  a  bar  across  a  public 
road,  as  with  the  non-repair  of  it;  and  they  may  as  well  be 
compelled  to  pay  a  fine  forthe  act  as  for  the  omission."*  Thus, 
Sicanal  company  is  liable  to  indictment  for  the  nuisance  created 


1  Com,  V.  Boston  &c.  E.  Co.,  135 
550.  In  this  case  the  point 
adjudged  was  that  the  provision  of  the 
Public  Statutes  of  Massachusetts  (ch. 
112,  §  169),  prescribing  a  penalty  for 
obstructing  by  a  railroad  and  occupy- 
ing with  cars  for  more  than  five  min- 
utes at  one  time,  a  highway,  townway , 
or  "  street,"  does  not  apply  to  such  an 
obstruction  of  a  private  way.  No  ques- 
tion seems  to  have  been  made  as  to 
the  propriety  of  proceeding  by  indict- 
ment, in  case  the  offense  had  been 
within  the  statute. 

'  Northern  Central  R.  Co.  v.  Com., 
90  Pa.  St.  300. 

'  Beg.  V.  Great  North  of  England 
R.  Co.,  9  Ad.  &  El.  (N.  s.)  315,  326; 
State  V.  Morris  &c.  R.  Co.,  23  N.  J. 
L.  360 ;  Louisville  &c.  R.  Co.  v.  Com., 
13  Bush  (Ky.),  388;  s.  c.26  Am.  Rep. 
205;  Northern  Cent.  R.  Co.  v.  Com., 
90  Pa.  St.  300.  It  should  be  observed 
that  some  of  the  obsolete  and  over- 


ruled decisions  related  to  the  liability 
of  corporations  to  be  prosecuted  crim- 
inally for  nuisances  consisting  of  acts 
of  malfeasance.  Thus,  in  an  early 
Virginia  case  it  was  held  that  a  cor- 
poration is  not  indictable  for  a  public 
nuisance  which  consists  in  obstruct- 
ing a  highway  by  digging  it  up  and 
placing  thereon  large  quantities  of 
stone  or  dirt.  Com.  v.  Swift  Run 
Gap  Turnp.  Co.,  2  Va.  Cas.  362.  In 
like  manner,  the  early  case  in  Maine, 
which  laid  down  the  doctrine  that 
a  corporation  cannot  be  indicted  for  a 
crime  or  misdemeanor  consisting  of  a 
positive  or  affirmative  act,  was  a  case 
where  it  was  sought  to  prosecute  a 
corporation  criminally,  for  commit- 
ting a  public  nuisance  in  erecting  a 
dam  across  a  navigable  river.  State  v. 
Great  Works  Milling  &c.  Co.,  20  Me. 
41;  a.  c.  37  Am.  Dec.  38;  overruled 
in  State  v.  Portland,  74  Me.  268 ;  s.  c. 
43  Am.  Rep.  586. 
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by  the  water  of  its  canal  being  suffered  to  percolate  through 
its  tow-path  upon  the  land  of  an  adjacent  proprietor,  causing 
stagnant  and  noxious  pools  to  form  thereon,  creating  a  public 
nuisance.'  Upon  the  same  principle,  one  court  has  held  that 
a  municipal  corporation  is  indictable  for  so  constructing  its 
sewers  as  to  create  a  public  nuisance;^  but  another  court  has 
held  that  such  a  corporation  is  not  indictable  for  a  public 
nuisance  which  consists  in  the  drainage,  by  private  persons, 
of  filthy  water  into  the  gutters  of  its  streets.  But  this  deci- 
sion proceeds  upon  the  ground  that  the  nuisance  is  created 
personally  by  private  individuals,  and  that  the  suffering  it  to 
remain  consists  merely  of  the  non-exercise  of  its  govern- 
mental powers,  for  which,  in  general,  a  municipal  corporation 
is  not  indictable.^  It  has  been  held  that  a  statute,  providing 
that  a  railway  or  other  corporation  may  be  indicted  for  main- 
taining a  public  nuisance,  may  apply  to  nuisances  created  prior 
to  the  adoption  of  the  statute,  if  continued  thereafter  in  defiance 
of  it.* 

§  6426.  For  Sabbath-breaMng.  —  Pressing  the  law  forward 
beyond  its  previous  lines,  the  Supreme  Court  of  West  Virginia 
have  held,  within  a  comparatively  recent  period,  that  a  rail- 
way company  may  be  indicted  for  the  offense  of  Sabbath- 
breaking,  denounced  and  punished  by  a  statute  of  that  State 
against  "a, person."^  The  same  court  held,  however,  that  the 
guilt  of  the  corporation  was  not  made  out  by  evidence  that  on 
a  Sunday  named,  there  was  shipped  within  a  certain  county 
over  the  railroad  of  the  defendant,  by  its  authorized  agent, 
who  had  a  general  supervision  of  its  freight  trains,  some  ten 
or  fifteen  hoppers  filled  with  coal,  that  being  about  half  the 
number  of  cars  usually  hauled  by  an  engine,  —  it  appearing 

'  Delaware  &c.  Canal  Co.  v.  Com.,  *  State  v.  Louisville  &o.  E.  Co.,  10 

60  Pa.  St.  367 ;    s.  c.  100  Am.  Dec.  Am.  &  Eng.  Rail.  Oas.  286. 
670.  '  State  i;.  Baltimore  &c.  R.  Co.,  15 

2  State  V.  Portland,  74  Me.  268 ;  s.  c.  W.  Va.  362 ;  s.  c.  36  Am.  Rep.  803.  As 

43  Am.  Kep.  586.  to  whether  a  corporation  is  included 

*  State  V.  Burlington,  36  Vt.  621,  in  the  word  "person"  in  penal- stat- 

624.  utes,  see  ante,  §  6285 ;  post,  §  6434. 
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that  its  general  superintendent  had  a  standing  order  not  to 
ship  any  freight  on  Sunday  except  perishable  freight  and  live- 
stock. The  court  conceded  that  the  evidence  would  have 
been  sufficient  had  it  been  proved  that  trains  of  coal  were 
habitually  shipped  on  Sunday  over  the  defendant's  road.^ 

§  6427.  For  Inflicting:  an  Injury  Resulting  in  Deatli.  —  In 

Maine,  New  Hampshire,  and  Massachusetts,  statutes  exist  giv- 
ing a  remedy  by  indictment  against  corporations  for  negligent 
injuries  resulting  in  death,  the  fine  to  go  to  the  widow  or  next  of 
kin.  An  example  of  such  a  statute  is  as  follows:  "Any  rail- 
road corporation,  by  whose  negligence  or  sarelessness,  or  by 
that  of  its  servants  or  agents  while  employed  in  its  business, 
the  life  of  any  person,  in  the  exercise  of  due  care  and  dili- 
gence, is  lost,  forfeits  not  less  than  five  hundred,  nor  more 
than  five  thousand,  dollars,  to  be  recovered  by  indictment 
found  within  one  year,  wholly  to  the  use  of  his  widow,  if  no 
children;  and  to  the  children,  if  no  widow;  if  both,  to  her 
and  them  equally;  if  neither,  to  his  heirs." ^  Such  statutes 
give  a  mere  civil  remedy,  and  the  absurd  retention  of  the  pro- 
ceeding by  indictment,  where  the  entire  object  of  the  prose- 
cution is  to  enable  a  private  person  to  recover  damages,  has 
no  doubt  taken  place  in  deference  to  the  old  rule  of  the  com- 
mon law  that  a  trespass  is  merged  in  a  felony.^  The  decisions 
already  cited  deal  with  the  construction  of  these  statutes  and 
the  manner  of  framing  indictments  under  them;  but,  as  the 

'  State  V.  Baltimore  &c.  E.  Co.,  15  v.  Fitchburg  E.  Co.,  10  Allen  (Mass.), 

W.Va.  362;  s.  c.  36  Am.  Eep.  803.  189;  Com.  v.  Fitchburg  E.  Co.,  120 

»  Rev.  Stat.  Me.  1871,  p.  455,  §  36,  Mass.  372;  Gen.  Stats.  Mass.,  ch.  160, 

By  section  7  of  chapter  52,  these  provi-  §  34 ;  Com.  v.  East  Boston  Ferry  Co., 

sions  are  made  applicable  to  steam-  13  Allen   (Mass.),   589;    Gen.    Stats, 

boats,    stage-coaches,    and    common  Mass.,  ch.  63,  §  97;  Com.  b.  Vermont 

carriers.   SeealsoMass.  Stat.  1840,  ch.  &c.  E.  Co.,  108  Mass.  7;  s.  c.  11  Am. 

80;  Com.   ».  Boston  &c.  E.  Corp.,  11  Eep.  301 ;  Oomp.  Stat.  Mass.,  ch.  112, 

Cush.  (Mass.)  512;  Mass.  Stat.  1874,'  §  212;  Com.  y.  Brockton  Street  E.  Co., 

ch.    372,  §    163;  Com.   v.   Boston    &  143  Mass.   501;   Comp.   Stat.  N.  H., 

Lowell     E.     Corp.,     126    Ma?s.    61;  354,  §  66 ;  Boston  &c.  E.  Co.  ».  State, 

Com.    V.  Boston   &  Maine    E.    Co.,  32  N.  H.  215. 

129  Mass.  500;  s.  c.  37  Am.  Eep.  382;  "  2  Thomp.  Neg.   (1st  ed.),   1281, 

Gen.   Stats.  Mass.,  ch.  63,  §  98;  Com.  §  81. 
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subject  is  strictly  local  and  peculiar,  it  will  not  be  further 
pursued  in  this  connection. 

§  6428.  For  a  failure  to  Perform  their  Public  Duties. — 

As  already  indicated/  it  is  the  settled  law  that  a  corporation 
may  be  indicted  for  the  failure  to  perform  those  public  duties 
which  are  devolved  upon  it  by  the  principles  of  the  common  law, 
or  by  the  terms  of  its  charter  or  governing  statute.^  The  most 
frequent  illustration  of  this  principle  is  found  in  cases  where 
counties  and  incorporated  burroughs  or  cities  have  been  pro- 
ceeded against  by  indictment  (or  failing  to  keep  their  highways 
in  repair,  or  for  creating  or  suffering  public  nuisances  to  exist 
within  their  limits.'  Of  this  nature  is  the  public  duty 
imposed  upon  railway  companies,  by  statute  in  some  of 
the  States,^  of  affording  reasonable  transportation  facilities  to 
the  public*  The  same  duty  unquestionably  exists,  under  the 
principles  of  the  common  law.  It  is  believed  that  a  railway 
company  is  indictable  for  the  willful  neglect  or  refusal  to 
perform  it,  under  the  principles  stated  in  the  next  section. 
Under  the  principles  of  the  common  law,  while  a  railway 
company  may  lawfully  run  its  trains  at  any  reasonable  rate  of 
speed,  and  no  rate  of  speed  is  negligence  per  se, — yet  it  is 
bound  to  take  reasonable  precautions  to  prevent  the  enjoy- 
ment of  this  privilege  from  injuring  persons  crossing  its 
road  upon  the  public  highway.  The  habitual  failure  to  give 
signals  or  warnings,  when  its  trains  approach  such  highway 
crossings,  is,  therefore,  a  nuisance,  indictable  at  common  law.* 

1  Ante,  §  6419.  Albany  &c.  E.  Co.,  24  N.  Y.  261;  s.  c. 

"  Eeg.  V.  Birmingham  &c.  K.  Co.,  82  Am.  Dec.  295. 
9  Car.  &   P.  469;  Susquehanna  &c.  *  See,    for    instance,    Gen.    Laws 

Tump.  Co.  V.  People,  15  Wend.  (N.Y.)  N.  H.,  ch.  163,  i  2. 
267;    Com.    v.   Proprietors,  9   Pick.  '  State  ?;.  Concord  R.  Co.,  59  N.H. 

(Mass.)  142.  85.    An  indictment,  under  the  New 

'  Post,  §  6429.    Compare  ante,  §§  Hampshire  statute  above  cited,  need 

6423,  6424,  6425.     It  has  been  said  not  allege  that  the  acts  were  unlawful, 

that  the  only  admissible  remedies  for  or    that   the    merchandise  was    the 

breaches  of  the  duties  charged  on  rail-  property  of  the  person  endeavoring 

road  corporations  by  the  railroad  act  to  have  it  shipped.    Ibid. 
of    New  York,   are    mandamus,   quo  '  Louisville  &c.  R.  Co.  ».  Com.,  13 

warranto,  and  indictment.    Peoples.  Bush(Ky.),388;  {.c.26Am.  Rep.205. 
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§  6429.  For  Failings  to  Keep  their  Works  in  Repair. — We 

have  already  had  occasioa  to  consider  the  civil  liability  of 
corporations  owning  public  works,  to  respond  in  damages  to 
individuals  for  a  failure  to  keep  such  works  in  a  suitable  state 
of  repair.^  By  the  principles  of  the  common  law,  as  well  as 
under  various  statutes,  public  corporations,  or  gwasi-corpora- 
tions,  such  as  counties,  towns,  and  cities,'^  turnpike  companies,' 
plank-road  companies,^  bridge  companies,"  and  railway  com- 
panies,* are  liable  to  indictment  for  the  public  nuisance  aris- 
ing from  their  suffering  their  works  to  fall  into  decay,  or 
otherwise  to  be  so  used  as  to  create  a  public  nuisance.  It 
has  been  so  held  where  a  railroad  company  allowed  a  hand-car 
to  stand  upon  its  road  with  buckets  and  clothing  hanging  upon 
it,  so  as  to  frighten  horses  upon  the  adjacent  street,  and  to 
obstruct  the  same  and  endanger  life;^  and  where  such  com- 
pany obstructed  a  turnpike  road  in  the  building  of  its  railroad, 
and  failed  to  restore  the  turnpike  road  within  a  reasonable 


*  Ante,  §  6357,  et  seg. 

'  State  V.  Murfreesboro,  11  Humph. 
(Tenn.)  217 ;  Eex  v.  Liverpool,  3  East, 
86;  State  v.  Barksdale,  5  Humph. 
(Tenn.)  154.  What  is  said  of  munic- 
ipal corporations  relates  to  the  non- 
repair of  their  highways.  See  also 
Rex  V.  Hendon,  4  Barn.  &  Ad  vol.  628 ; 
Eeg.  V.  Stretford,  2  Ld.  Raym.  1169; 

^  White's  Creek  Turnp.  Co.  v.  State, 
16  Lea  (Tenn.),  24;  Waterford  &c. 
Turnp.  Co.  v.  People,  9  Barb.  (N.  Y.) 
161  (indictment  at  common  law,  and 
conviction  affirmed);  State  v.  God- 
winsville  &c.  Road  Co.,  49  .  N.  J.  L. 
266;  s.  c.  60  Am.  Rep.  611  (conviction 
quashed  upon  specious  reasoning). 

*  Syracuse  &c.  Plank  Road  Co.  v. 
TuUy,  66  Barb.  (N.  Y.)  25. 

*  Com.  V,  Newburyport  Bridge,  9 
Pick.  (Mass.)  142;  Com.  v.  Central 
Bridge  Corp.,  12  Cush.  (Mass.)  242. 

«  Danville  &c.  R.  Co.  v.  Com.,  73 
Pa.  St.  29 ;  State  v.  Louisville  &c.  R. 
Co.   (Ind.),    10    Am.   &    Eng.   Rail. 


Cas.  286;  Louisville  Ac.  E.  Co. 
V.  State,  3  Head  (Tenn.),  523; 
s.  c.  75  Am.  Dec.  778 ;  State  v.  Morris 
&c.  E.  Co.,  23  N.  J.  L.  360;  Northern 
Cent.  E.  Co.  v.  Com.,^0  Pa.  St.  300; 
Eeg.  V.  North  of  England  E.  Co.,  9 
Ad.  &  El.  (N.  s.)  315;  Cincinnati 
Southern  E.  Co.  v.  Com.  (Ky.),  7  Am. 
&  Eng.  Eail.  Cas.  91.  Where  an  act, 
creating  a  corporation  to  build  a 
bridge,  allowed  three  years  for  the 
completion  of  the  bridge,  and  pre- 
scribed that  it  should  be  built  with  a 
draw  and  piers,  and  the  corporation 
erected  the  bridge  and  took  tolls  for 
more  than  a  year  without  building 
any  piers,  it  was  held  that  it  was 
liable  to  indictment  for  such  neglect, 
notwithstanding  the  three  years  had 
not  elapsed.  Com.  v.  Newburyport 
Bridge,  9  Pick.  (Mass.)  142. 

'  Cincinnati  Southern  E.  Co.  v. 
Com.  (Ky.),  7  Am.  &  Eng.  Eail. 
Cas.  91. 
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time.'  For  the  purpose  of  such  an  indictment,  a  street  is 
obstructed  wlien,  by  reason  of  the  impediment  or  obstruction, 
ordinary  travel  upon  it  becomes  inconvenient  or  dangerous;  and 
it  is  not  necessary  that  there  should  be  an  actual  injury  to  any 
person  or  vehicle,  in  order  to  sustain  such  indictment.*  So, 
a  railway  company  is  indictable  for  failure  to  keep  its  highway 
crossings  in  repair,  as  by  leaving  them  wet,  and  with  the  rails 
projecting  several  inches  above  the  street.'  Such  a  corpora- 
tion may  be  indicted,  in  England,  for  disobeying  an  order  of 
two  justices,  under  a  statute,  to  build  certain  arches  and 
culverts.* 

§  6430.  Further  of  Sucli  Indictments.  —  It  has  been  held 
that  a  turnpike  company  is  liable  to  an  indictment,  at  common 
law,  for  a  nuisance,  in  suffering  its  road  to  be  out  of  repair, 
notwithstanding  that,  by  the  terms  of  its  charter,  a  specific 
penalty  is  provided  for  its  neglect  to  keep  its  road  in  repair; 
and  although  the  act  giving  the  penalty  is  silent  in  respect  to 
an  indictment,  —  provided  that  its  charter  contains  no  nega- 
tive words,  nor  any  expression  indicating  the  intention  to  im- 
pair the  remedy  which  the  public  have  at  common  law.' 
This  is  merely  an  extension  of  the  general  principle  of  the 
common  law,  that  those  who  are  bound  to  repair  a  public 

'  Louisville  &c.  E.  Co.  v.  State,  3  in  the  condition  of  repair  therein  pre- 

Head  (Tenn.),  523;  75  Am.  Dec.  778.  scribed,  so  that  it  becomes  a  public 

See  also  Pittsburgh  &o.  R.  Co.  v.  Com.  nuisance, — with  the  conclusion  that, 

(Pa.),  10  Am.  &  Eng.  Rail.  Cas.  321.  for  a  neglect  to  construct,  the  com- 

'  Cincinnati   Southern  R.   Co.   v.  pany  is  not  indictable,  but  for  a  neg- 

Com.,  supra.  lect  to  repair,  it  is.    The  reasoning  is 

*  Paducah&c.E.Co.D.  Com.  (ICy.),  inconclusive  and  specious,  and  it  is 

10  Am.  &  Eng.  Rail.  Cas.  318;  Com.  not  made  to  appear  why  a  turnpike 

V.  Hancock  Free  Bridge  Corp.,  2  Gray  company  is  not  indictable  for  assum- 

(Mass.),  58  (under  a  statute).  ing  to  shut  up  a  highway  against  free 

'  Reg.  V.  Birmingham  &c.  R.  Co.,  travel  and  to  demand  tolls  of  trav- 

2  Gale  &  D.  236.    A  shadowy  and  un-  elers,  without  putting  it  in  the  state 

tenable   distinction  has   been  taken  of  usefulness  required  by  its  charter, 

between    an    indictment    against    a  State  v.  Godwinsville  &c.  Road  Co., 

turnpike    company  for  neglecting  to  49  N.J.  L.  266;  s.  c.  60  Am.  Rep.  611. 
construct  its  road  in  the  manner  pre-  *  Waterford  &c.  Turnp.  Co.  v.  Peo- 

scribed   by  its  charter,  and  such  an  pie,  9  Barb.  (N.  Y.)  161. 
indictment  for  failing  to  maintain  it 
5068 


INDICTMENT  OP  CORPORATIONS.     [5  Thomp.  Corp.  §  6431. 

road  may  be  indicted  for  suffering  it  to  fall  into  decay,  —  upon 
which  principle  indictments  were  sustained  against  the  inhab- 
itants of  counties,  and  against  the  mayor  and  aldermen  of  in- 
corporated boroughs  and  cities.^  In  order  to  render  a  turnpike 
road  a  nuisance  by  reason  of  its  non-repair,  so  as  to  sustain 
such  an  indictment,  it  is  not  essential  that  it  should  be  unsafe 
or  impassable;  but  any  contracting  or  narrowing  of  the  roadway 
has  been  held  to  be  a  nuisance;  and  so  is  the  leaving  of  any 
obstruction  in  the  road,  rendering  it  less  convenient  for  public 
use.  And,  with  reference  to  this  question,  it  has  been  ruled 
that  the  public  have  a  right  that  a  turnpike  road  shall  be  con- 
tinued substantially  in  the  same  manner,  as  to  width  and 
safety,  which  its  charter  required  at  its  first  construction.^  It 
is  no  defense  against  such  an  indictment  that  the  company  had 
no  funds  with  which  to  repair  the  road.' 

§  6431.  For  Usury.  —  A  corporation  may  be  indicted  under 
a  statute  which  declares  that  "  every  person  who,  directly  or 


1  Ante,  §  6429. 

'  Ibid.  Under  a  statute  providing 
that  "  whenever  any  person,  liable  to 
the  payment  of  toll,  shall  sustain  any 
injury,  by  reason  of  any  turnpike 
being  insufficient  or  out  of  repair,  the 
corporation  owning  said  road  shall  be 
answerable  for  such  injury,  and  also 
liable  to  indictment  for  such  insuffi- 
ciency and  want  of  repair  of  their 
road,"  —  acorporation  owningaturn- 
pike  road,  and  neglecting  to  keep  it  in 
repair,  is  liable  to  indictment,  al- 
though no  person  liable  to  the  payment 
of  tolls  has  sustained  injury  by  reason  of 
such  want  of  repair.  Com.  v.  Hancock 
Free  Bridge  Corp.,  2  Gray  (Mass.),  58. 

'  Ibid.  Although  indictments 
against  municipal  corporations,  for 
permitting  their  streets  to  remain  out 
of  repair,  run  against  the  corpora- 
tion by  the  name  in  which  it  is  prop- 
erly impleaded,  and  consequently  by 
the  name  of  the  mayor  and  aldermen, 
etc.,  —  yet  these  officers   are  not  in- 


dividually responsible  for  the  non-feas- 
ance. State  V.  Barksdale,  5  Humph. 
(Tenn.)  154.  But  the  judgment,  if  in 
favor  of  the  State,  results  in  a  pecuni- 
ary ^ne  against  the  corporation.  State 
V.  Murfreesboro,  11  Humph.  (Tenn.) 
217.  Municipal  corporations  are  liable, 
under  the  principles  of  the  common 
law,  to  indictment  or  presentment  for 
failing  to  keep  their  streets  in  repair. 
Ibid.;  State  v.  Barksdale,  5  Humph. 
(Tenn.)  154;  Rex  v.  Liverpool,  3 
East,  86 ;  Eex  v.  Stratford-upon-Avon, 
14  East,  348.  It  has  been  held  that 
a  provision  in  the  charter  of  a  toll- 
bridge  corporation  that  the  bridge 
should  "at  all  times  be  kept  in  good, 
safe,  and  passable  repair,"  requires 
the  company  to  light  the  bridge,  if  the 
jury  find,  on  the  trial  of  an  indict- 
ment, that  such  lighting  was  neces- 
sary to  make  the  bridge  safe  and 
convenient  for  passage  at  night. 
Com.  0.  Central  Bridge  Corp.,  12 
Gush.  (Mass.)  242. 
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indirectly,  receives  any  interest,  discount,  or  consideration 
upon  the  loan  or  forbearance  of  any  money,  goods,  or  things 
in  action,  greater  than  is  allowed  by  law,  is  guilty  of  a  mis- 
demeanor."^ It  is  not  necessary  to  state,  in  an  indictment 
under  such  a  statute,  that  the  usurious  interest  was  taken 
either  upon  a  "  loan  "  or  upon  a  "  forbearance."  *  It  has  been 
held  that  a  national  bank  is  subject  to  indictment,  trial,  and 
punishment  in  a  State  court,  for  a  violation  of  a  State  law 
which  makes  the  receiving  of  a  greater  rate  of  interest  than 
is  allowed  by  law  a  misdemeanor,  —  the  law  being  the  same 
as  above  quoted.* 

§  6432.  For  Omitting  to  Stamp  Papers.  —  During  the 
period  when  the  Revenue  Statutes  of  the  United  States  re- 
quired the  stamping  of  certain  papers,  it  was  held  that  a  rail- 
way company  was  liable  to  indictment  for  the  act  of  its  officer 
or  employ^,  in  issuing  receipts  for  goods,  without  stamping 
them,  as  required  by  the  Federal  statute.* 

§  6433.  Not  IndictaWe  for  Acts  Authorized  by  Charter  or 
Statute.  —  Although  the  doing  by  a  corporation,  even  in  a 
reasonable  and  proper  manner,  of  acts  authorized  by  its  char- 
ter or  governing  statute,  does  not,  under  the  most  enlightened 
theories,  necessarily  preclude  a  right  of  action  for  damages 
in  the  way  of  compensation,  by  persons  who  are  damaged  by 
the  doing  of  such  acts,* — yet  the  existence  of  the  statutory 
authorization  will  obviously  estop  the  State  from  maintaining 
an  indictment  for  the  doing  of  the  act;'  assuming,  of  course, 
that  it  is  properly  done,  and  within  the  ternis  of  the  statutory 
authorization,  and  that  the  statute  itself  is  not  unconstitu- 
tional. For  instance,  it  was  held  that  an  indictment  would 
not  lie  against  a  railway  company  for  frightening  horses  on  an 

'  State  V.  Security  Bank,  2  S.  Dak,  '  State  v.  Security  Bank,  supra. 

538;  s.  c.  51  N.  "W.  Rep.  337 ;  State  v.  »  State  v.  First  Nat.  Bank,  supra. 

First  Nat.  Bank,  2  S.  Dak.  568 ;  s.  c.  *  United  States  v.  Baltimore  &c. 

51  N.  W.  Rep.  587 ;  6  Bank.  L.  J.  302;  R.  Co.,  7  Am.  Law  Reg.  (n.  s.)  757. 

45  Alb.  L.  J.  333;  11  Rail.  &  Corp.  *  Ante,  §  6371. 

L.  J.  200.  °  B,ex  V.  Pease,  4  Barn.  &  Adol.  30. 
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adjacent  highway,  by  the  passage  of  their  locomotives  and 
trains,  —  Parliament  having  conferred  upon  them  the  author- 
ity to  build  their  railway  and  to  operate  it  by  locomotive  en- 
gines.* The  same  has  been  held  where  a  railway  company 
occupies  a  portion  of  a  public  road,  not  exceeding  the  extent 
allowed  by  its  governing  statute,  and  obstructs  public  travel 
to  that  extent,  and  no  further;^  for  it  is  a  legal  solecism  to 
call  that  a  public  nuisance  which  is  maintained  by  public 
authority.'  ♦ 

§  6434.  Whether  Corporations  Indictable  for  Oflfenses  De- 
nounced against  "  Persons."  —  There  is  judicial  authority  for 
the  conclusion  that  a  corporation  is  indictable  for  a  statutory 
offense  denounced  against  "persons,"  —  as  where  the  statute 
recites  that  "  if  any  person  shall,"  etc.* 

§  6435.  Offenses  hy  Interstate  Kailway  Companies.  —  The 

Revised  Statutes  of  the  United  States  prohibit  railway^  com- 
panies, carrying  cattle,  sheep,  swine,  or  other  animals,  from  one 
State  to  another,  from  confining  the  same  in  their  cars  for  a 
longer  period  than  twenty-eight  consecutive  hours  without 
unloading  them  for  rest,  water,  and  food,  for  a  period  at  least 
of  five  consecutive  hours,  unless  prevented  from  so  unload- 
ing by  storm  or  accidental  causes;*  and  provide  a  penalty  for 
so  doing,"  to  be  recovered,  in  a  civil  action,  in  the  name  of  the 
United  States.'  In  estimating  the  period  allowed  for  such 
confinement,  the  time  during  which  the  animals  have  been  so 
confined,  prior  to  their  delivery  to  the  particular  carrier,  must 
be  included.'  With  this  exception,  each  carrier,  it  has  been 
held,  is  liable  only  for  the  default  occurring  upon  his  own 
road;  so  that,  if  other  connecting  lines  confine  the  animals 

1  Eex  V.  Pease.  4  Barn.  &  Adol.  30.  Kep.  587 ;  6  Bank.  L.  J.  302 ;  45  Alb. 

'  Danville  &c.  K.  Co.  v.  Com.,  73  L.  J.  333;  11  Bail.  &  Corp.  L.  J.  200. 

Pa.  St.  29.  Compare  ante,  ^  6285,  6426, 

s  Ibid.  '  Eev.  Stat.  U.  S.,  §  4386. 

♦  State  V.  Security  Bank,  2  S.  Dak.  •  lUd.,  §  4388. 

538;  s.  c.  51  N.  "W.  Rep.  337  (indict-  '  Ibid.,  §  4389. 

ment  for  usury) ;  State  u.  First  Nat.  *  Ibid.,  §  4386. 

Bank,  2  S.  Dak.  568;  «.  c.  51  N.  W. 

5071 


5  Thomp.  Corp.  §  6436.]     tOrts  and  crimes  of  corporations. 

beyond  the  prohibited  time  after  they  pass  out  of  the  control 
of  the  first  carrier,  there  is  no  violation  of  the  statute  by  the 
first  carrier;  and  this  is  so,  although  the  first  carrier  under- 
took, by  contract,  for  itself  and  its  connecting  lines,  to  carry 
them  through  to  their  ultimate  destination.^ 

§  6436.  Form  and  Sufficiency  of  Such  Indictments.  —  The 

indictment  should  be  against  the  corporation  in  its  corporate 
name?  Where  the  indictment  is  against  a  municipal  corpo- 
ration for  failing  to  keep  its  streets  in  repair  at  common  law, 
it  may  conclude  with  the  words,  "  as  at  common  law,"  instead 
of  "  against  the  statute."  ^  An  indictment  against  such  a 
corporation  for  the  non-repair  of  a  highway  within  a  certain 
limit,  charging  the  corporation  with  a  liability  hy  -prescription 
to  repair  all  common  highways  within  such  limit,  "  excepting 
such  as  ought  to  be  repaired  according  to  the  form  of  the 
several  statutes  in  such  case  made,"  was  held  had  for  not 
showing  that  the  highway  in  question  was  not  within  any  of 
the  exceptions!^  It  is  necessary  to  aver,  in  an  indictment 
against  a  turnpike  company,  for  the  failure  to  keep  its  road 
in  repair,  that  it  was  under  a  duty  or  obligation  so  to  keep  it 
in  repair.*  But  it  is  believed  that  every  fulfillment  of  a  good 
indictment  is  had,  where  the  indictment  states  a  given  duty 
to  repair,  and  negatives  the  performance  of  the  duty.^  If  the 
manner  in  which  the  reparation  shall  be  made  is  not  pre- 
scribed by  statute,  and  there  is  a  duty  of  repairing  at  common 
law,  then  the  rule  of  the  common  law  is  that  the  highway  shall 
be  kept  cojivenient  and  safe,  and  that  it  becomes  a  nuisance 
when  it  ceases  to  be  in  that  condition.'' 


'  United  States  v.  Louisville  &c.  *  Eex  v.  Liverpool,  3  East,  86. 

R.  Co.,  18  Fed.  Rep.  480.  '  State  v.  Godwinsville  &c.  R.  Co., 

2  Reg.  •;;.  Birmingham  &c.  R.  Co.,  2  49  N.  J.  L.  266;  s.  c.  60  Aiu.  Rep. 

Gale&D.241.   Compare  Sykes  v.  Peo-  611. 

pie,  132111.32.  For  precedents  of  indict-  *  Consult  on  this  subject  Stratford's 

ments  against  corporations,  see 4  Went.  Case,  2  Ld.  Raym.  1169. 
Free.  157;  3  Chit.  Grim.  Law,  587.  '  Rex  v.  Hendon,  4  Barn.  &  Adol. 

*  State  V.  Murf reesboro,  11  Humph.  628 ;  Waterford  &c.  Tump.  v.  People,  9 

(Tenn.)  217.  Barb.  (N.  Y.)  161. 
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§  6437.  Further  of  This  Subject.  —  A  designation  in  an 
indictment,  as  "  the  Vermont  Central  Eailroad  Company,  a 
corporation  existing  under  and  by  force  of  the  laws  of  this 
State,  duly  organized  and  doing  business,"  is  a  sufficient  aver- 
ment of  the  existence  of  the  corporation}  It  has  been  held  that 
an  indictment  against  the  president  and  directors  of  a  turn- 
pike company  for  allowing  their  road  to  become  ruinous, 
should  contain  an  averment  "  that  it  was  their  duty,  and  of 
right  they  ought  to  have  kept  the  said  road  in  repair"  ;  other- 
wise judgment  will  be  arrested.'  On  the  other  hand,  it  lias 
been  held  that  an  indictment  charging  that  a  corporation  is 
bound  by  law  to  "keep  and  maintain  a  bridge  in  such  a 
condition  as  to  render  the  same  safe  and  convenient  for 
travelers,"  etc.,  and  that  the  proprietors  of  said  bridge, 
"  regardless  of  their  duty  in  this  behalf,  negligently  and  will- 
,fully  suffered  and  permitted  said  bridge  to  be  and  remain  in 
such  a  condition  as  to  render  it  unsafe  and  inconvenient  for 
travelers,  by  neglecting  to  keep  the  same  properly  and  suit- 
ably lighted  in  the  night-time,  to  the  great  damage,  and  com- 
mon nuisance,"  etc.,  sufficiently  charges  a  breach  of  public 
duty,  without  specially  alleging  that  they  were  bound  to  light 
the  bridge,  ^ — the  jury  having  found  that  such  lighting  was 
necessary  to  the  safety  of  the  travelers.^  In  an  indictment 
against  a  natural  person  under  a  statute  punishing  the  issue 
of  fraudulent  warehouse  receipts,  a  variance  between  allega- 
tions and  the  proof  in  the  name  of  the  corporation  to  which 
the  receipts  were  issued,  is  fatal.* 

*  State  V.  Vermont  &c.  R.  Co.,  28  provide  a  suitable  pier  "  on  each  side 
Vt.  583.  of  the  said  bridge  at  the  said  draw, 

'  State  V.  Patton,  4  Ired.  L.  (N.  C.)  but  have  left  the  said   bridge  alto- 

16.  gether  destitute  of  any  pier  at  the 

'  Com.  V.  Central  Bridge  Corp.,  12  said  draw,"  was  held  to  be  defective, 

Cush.  (Mass.)  242,  because  it  contained  no  direct  aver- 

*  Sykes  v.  People,  132  111.  32.  An  ment  that  a  bridge  had  been  built. 
indictment  reciting  that  an  act  to  Com.  v.  Newburyport  Bridge,  9  Pick, 
incorporate  the  proprietors  of  a  (Mass.)  142.  As  the  language  above 
bridge  required  that  there  should  be  recited  necessarily  implied  that  the 
a  draw,  and  a  pier  on  each  side  of  the  bridge  had  been  built,  the  decision 
bridge  at  the  draw,  and  then  alleging  is  a  piece  of  mere  nonsense. 

that  the  defendants  have  neglected  to 

318  5073 


6  Thomp.  Corp.  §  6439.]    torts  and  chimes  of  coepokations. 

§  6438.  Proceeding's    Before    an    Examining:    Magristrate. 

Proceedings  directed  by  statute/  for  bringing  a  corporation 
before  an  examining  magistrate,  have  been  held  not  a  condi- 
tion precedent  to  the  power  of  a  grand  jury  to  indict  the  cor- 
poration.* 

§  6439.  Mode  of  Compelling^  Appearance.  —  A  corporation, 
being  an  intangible  person,  can  appear  only  by  attorney,  when 
sued  in  any  judicial  proceeding,'  and  the  proceedings  to  com- 
pel it  to  appear  to  any  suit,  by  attorney,  were  always,  at  com- 
mon law,  by  distress  of  its  lands  and  goods.*  So  far  as  the 
writer  knows,  the  writ  of  distringas,  as  a  means  of  compelling 
the  appearance  of  a  corporation  in  judicial  proceedings,  is 
unknown  and  unused  in  the  United  States.  The  Supreme 
Court  of  Indiana  have  held  that  a  warrant  is  the  proper  pro- 
cess to  compel  such  an  appearance;  and  that,  where  the  pro- 
ceeding was  against  a  railroad  company,  a  summons  issued 
and  served  by  copies  being  left  with  the  station-agent,  and  an 
attorney  and  director  of  the  corporation,  was  not  a  sufficient 
service.  But  it  is  to  be  observed  that,  in  Indiana,  the  whole 
system  of  criminal  procedure  is  statutory,  and  that  the  ruling 
of  the  court  is  intended  to  comply  with  the  local  statute.*  In 
New  Hampshire,  a  summons  is  the  only  process  to  be  issued 
to  a  corporation,  to  require  it  to  appear  and  answer  an  indict- 
ment;' and  if  a  summons  is  regularly  issued  and  served,  and 
the  corporation  makes  default  of  appearance,  a  judgment  by 

'  In  this  case  Comp.  Laws  S.  Dak.,  with    any   system   of   criminal   pro- 

§  7279,  et  seq.  cedure  under  which  it  is  necessary 

^  State  V.  Security  Bank,  2  S.  Dak.  to  bring  a  party   before  an  examin- 

538 ;  s.  c.  51  N.  W.  Rep.  337.     The  ing    magistrate   after   indictment  or 

court     say     that    the    proceedings  presentment  found  by  grand  jury, 
pointed    out    by    the   statute    "are  '  1  Bla.  Com.  477. 

only  intended  as  a  means  of  bring-  *  1    Bla.    Com.  477;  Reg.  v.  Bir- 

ing  the  defendant  corporation  before  mingham  &c.  R.  Co.,  2  Gale  &  D.  243; 

the  magistrate  after  a  grand  jury  has  «.  c.  3  Ad.  &  El.  (n.  s.)  223;   9  Car. 

returned    a    presentment,    and    are  &  P.  469. 

necessary  only  because  the  corpora-  ^  State  v.  Ohio  &c.  R.  Co.,  23  Ind. 

tion  cannot  be  brought  before  him  on  362. 

a  bench-warrant,  as  natural  persons  ^  Boston  &c.  R.  Co.  v.  State,   32 

are."    But  we   are    not   acquainted  N.  H.  215. 
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default  may  be  rendered  upon  the  indictment,  as  in  civil 
cases/  In  New  Jersey,  it  is  provided  by  statute^  that  when 
summons  on  a  defendant  corporation  shall  be  served,  the  cor- 
poration shall  be  considered  as  in  court,  and  as  appearing  to 
the  indictment;  and  that  the  court  shall  order  the  clerk  to 
enter  an  appearance,  and  indorse  the  plea  of  not  guilty  on 
the  indictment.  It  is  held  that  this  applies  only  to  cases 
where  the  corporation  does  not  voluntarily  appear,  and  that  it 
has  no  application  to  cases  where  it  voluntarily  appears  by 
attorney,  in  which  case  it  is  not  necessary  to  take  the  pro- 
ceedings pointed  out  by  the  statute.'  Where  a  duly  enrolled 
attorney  of  the  court  appears  for  the  corporation,  he  is  not 
required  to  produce  any  warrant  of  attorney  to  appear;  but  if 
any  other  person,  on  behalf  of  the  corporation,  disputes  his 
right  to  appear,  the  burden  is  upon  such  person  to  show  that 
his  appearance  was  unauthorized.* 


'  Boston  &o.  E.  Oo.  v.  State,  32 
N.  H.  215. 

»  N.  J.  Crim.  Proc.  Act,  §  80. 

'  State  V.  Passaic  County  Agric. 
Soc,  54  N.  J.  L.  260 ;  s.  c.  11  Bail.  & 
Corp.  L.  J.  178;  23  Atl.  Eep.  680. 

'  Ibid.  Wehave  elsewhere  (ante,  § 
2925,  note  4)  had  occasion  to  note  a 
practice,  inherited  from  the  common 
law,  under  which,  in  the  case  of  judg- 
ments being  rendered  against  towns  in 
New  England,  the  execution  may  be 
levied  upon  the  property  of  any  of  the 
inhabitants.  It  seems  that,  in  the  case 
of  an  indictment  against  counties, 
which  were  guasi-corporations,  where 
the  indictment  always  ran  against 
"the  inhabitants"  of  the  county 
named,  all  or  any  of  the  inhabitants 
could  be  arrested  and  brought  into 
court  to  answer  the  indictment.  In 
the  argument  of  Serjeant  Talfourd  in 
Reg.  V.  Birmingham  &c.  E.  Co.,  3  Ad. 
&  El.  (N.  s.)  223,  229,  the  following 
colloquium  took  place:  "Coleridge, 
J.    You  indict  the  inhabitants  of  the 


parish,  and  the  men  of  the  county: 
may  you  not  take  any  of  them? 
Talfourd,  in  reply :  In  practice  all  of 
them  could  not  be  taken;  but  any 
particular  inhabitants  may  be  made 
the  defendants,  which  is  otherwise 
in  the  case  of  a  corporation.  .... 
The  mode  in  which  a  corporation 
might  be  reached  was  discussed  in  the 
case  of  Thusfeild  and  Jones,  Master 
and  Wardens  of  the  Company  of 
Waxchandlers,  Skin.  27,  who,  being 
cited  in  the  spiritual  court,  for  a 
church-rate  on  the  company's  hall, 
by  their  names  of  baptism  and  their 
surnames,  with  the  addition  of  Mas- 
ter and  Wardens  of  the  Company  of 
Waxchandlers,  moved  for  a  prohibi- 
tion, on  the  ground  that  they  were 
sued  in  their  natural  capacity,  when 
it  should  be  in  their  politic  capacity. 
But  the  court  said,  '  there  was  no 
cfther  way  of  citing  them  than  this ; 
they  could  not  cite  the  body  pclitio ; 
and  therefore,  unless  by  this  way, 
they  had  no  remedy ;  and  it  was  not 
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§  6440.  Entering  the  Plea  of  not  Guilty.  —  It  has  been 
teld  that,  where  a  corporation  appears  by  attorney,  it  need  not 
appear  in  the  record  that  the  trial  court  ordered  the  clerk  to 
enter  an  appearance  and  indorse  the  plea  of  not  guilty,  but  it 
will  be  presumed  that  it  was  done.^ 

§  6441.  Proof  of  the  Fact  of  Incorporation  under  an  In- 
dictment.—  On  the  trial  of  an  indictment  charging  forgery 
of  the  notes  of  a  bank  of  another  State  or  county,  it  is  not 
necessary  to  prove,  by  direct  evidence,  the  due  incorporation 
of  the  bank,  but  testimony  of  the  most  general  character  is 
sufi&cient  for  the  purpose, — such  testimony,  for  example,  as 
that  of  a  banker  who  testified  that  he  had  been  in  the  bank, 
had  seen  banking  business  carried  on  there,  that  he  had  seen 
the  articles  of  incorporation,  etc.''  On  the  other  hand,  the 
Supreme  Court  of  Illinois  have  held,  in  a  case  where  an 
indictment  of  a  warehouseman  for  defrauding  a  banking  cor- 
poration alleged,  not  only  that  the  party  defrauded  was  a 
corporation,  but  also  that  it  was  "organized  and  incorporated 
under  and  by  virtue  of  the  laws  of  this  State," — that  the 
latter  averment,  although  perhaps  unnecessarily  specific,  was 
a  matter  of  essential  description  of  the  corporation  alleged  to 
have  been  defrauded,  such  as  imposed  upon  the  State  the 
burden  of  proving  the  due  organization  of  such  corporation  under 
the  laws  of  the  State, — and  this  notwithstanding  the  provisions 
of  a  statute  relating  to  evidence  in  criminal  cases,  that  user 
shall  afford  prima  facie  evidence  of  corporate  existence.     The 


like  a  distringas  at  common  law,  by  any  means,  be  compelled  to  Appear 

■which  they  may  take  lands  or  goods  and  submit  to  the   jurisdiction  of  a 

of  the  company ;  but  if  the  company  court  wherein  an  indictment  against 

had  neither  land  nor  goods,  there  was  the  corporation  has  been  filed,  —  see 

no  way  to  make  them  appear;  but  People  v.  Equitable  Gas-light  Co.,  5 

here  they  said  they  were  cited  by  N.  Y.  Supp.  19. 

their    proper    names,    but    in   their  '  State  v.  Passaic  Agric.  Soc,  54 

politic  capacity ;  hut  if  they  stood  out,  N.  J.  L.  260. 

then  they  must  lie  by  the  heels  in  their         '  People  v.  D'Argencourt,  32  Hun 

natural  capacity ' :  and  the  prohibition  (N.  Y.),  178;  «.  c.  affirmed,  95  N.  Y, 

was  denied."    That,  under  the  Zaws  of  624. 
New  York,  a  corporation  cannot,  by 
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court  reasoned  that  the  statute  in  no  way  attempts  to  change 
the  rules  of  evidence  by  which  the  corporate  name  may  be 
shown  when  in  dispute.' 

§  6442.  Defenses  to  Indictments.  —  Where  the  indictment 
is  for  a  failure  to  perform  a  duty  which  it  has  assumed  under 
its  charter,  such  as,  in  the  case  of  a  plank-road  company,  the 
duty  of  keeping  its  road  in  repair,  —  it  will  be  no  defense  that 
the  corporation  has  not  funds  to  enable  it  to  perform  the 
duty.^     Neither  is  it  a  defense  to  an  indictment  against  a  rail- 


■  Sykes  v.  People,  132  111.  32.  In 
this  case  the  prosecution  failed  be- 
cause the  indictment  described  the 
party  defrauded  as  "the  Merchants' 
Loan  and  Trust  Co.,  organized  and 
incorporated  under  and  by  virtue  of 
the  laws  of  the  State  of  Illinois,"  and 
tue  evidence  showed  that  the  name 
of  the  corporation,  at  the  time  when 
the  indictment  was  found,  was  the 
"  Merchants'  Savings,  Loan  and  Trust 
Company.''  As  the  question  of  the 
identity  of  the  corporation  related 
merely  to  the  identity  of  the  offense, 
and  as  there  was  not  the  faintest 
probability,  on  the  record,  of  any 
mistake,  or  possibility  of  a  future 
mistake,  in  regard  to  such  identity, 
—  the  decision,  although  the  opinion 
was  written  by  a  judge  distinguished 
for  learning  and  good  sense,  is  one  of 
that  numerous  class  of  decisions  in 
criminal  cases  which  unseat  common 
sense,  obstruct  the  administration  of 
the  law,  and  bring  the  courts  of 
justice  and  the  law  itself  into  popular 
contempt.  Only  one  judge  (Ma- 
gruder)  dissented. 

*  Waterford  &c.  Turnp.  v.  People,  9 
Barb.  (N.  Y.)  161.  That  the  want  of 
funds  wherewith  to  make  the  repairs 
is  no  answer  to  a  civil  action  for  dam- 
ages growing  out  of  such  failure, 
where  the  corporation  possesses  the 
power  of  raising  the  funds,  was  held 


by  the  House  of  Lords  in  Henley  v. 
Lyme  Regis,  5  Bing.  91 ;  s.  c.  3  Moo. 
&  P.  278 ;  in  error  to  King's  Bench, 
Lyme    Eegis  v.  Henley,    3  Barn.   & 
Adol.  77 ;  s.  c.  in  H.  L.  2  Clark  &  Fin. 
831;    1    Bing.    N.   C.  222;    8  Bligh. 
(N.  s.)  620;  1  Scott,  29;  reprinted  in 
full  in  2  Thomp.  Neg.  (1st  ed.),  626. 
See  also  Hartnall  v.  Ryde  Oomm'rs,  4 
Best  &  S.  361 ;  Hines  v.  Lockport,  50 
N.  Y,  236 ;  affirming  g.  c.  41  How.  Pr. 
(N.  Y.)  435;  5  Lans.  (N.  Y.)  16;  60 
Barb.  (N.  Y.)  378;  Hyatt  v.  Rondout, 
44  Barb.  (N.  Y.)  385;  s.  c.  affirmed,  41 
N.  Y.  619 ;  Peach  v.  Utica,  10  Hun 
(N.  Y.),  477;  Hutsonti.  New  York,  9 
N.  Y.  163 ;  s.  c.  59  Am.  Dec.  526 ;  s.  c. 
5  Sandf.  (N.  Y.)  289;  Milledgeville  «. 
Cooley,  55  Ga.  17 ;  Smith  v.  Wright, 
27  Barb.  (N.  Y.)  621.    It  has  been  so 
held  with  regard  to  the  civil  liability 
of   overseers  of   highways:    Hover   v. 
Barkhoof,  44  N.  Y.  113.    In  an  action 
against  local  boards  or  commissioners 
in  England,  for  damages  growing  out 
of  such  negligence,  it  is  not  necessary 
to  show  affirmatively   that  the  com- 
missioners had  funds,  or  the  means  of 
raising  funds,  to  meet  any  damages 
which  might    be    recovered  against 
them.    Ohrby  v.  Ryde  Comm'r,    5 
Best  &    S.  743;  s.  c.  10  Jur.  (n,  s.) 
1048;  33  L.  J.  (Q.  B.)  296;  12  Week. 
Rep.  1079.    But  the  rule  seems  to  be 
different  in  the  United  States,  where 
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way  company  for  obstructing  a  turnpike  road,  that  it  would 
require  an  expenditure  of  from  $5,000  to  $8,000  so  to  lower 
the  bed  of  the  turnpike  as  to  make  it  pass  under  the  railway 
and  obviate  the  obstruction.'  Nor  does  the  fact  that  an  act  of 
the  legislature  gives  the  turnpike  company  a  specific  remedy 
for  an  injury  to  its  rights,  impair  the  right  of  the  Common- 
wealth to  proceed  by  indictment  in  such  a  case,  or  furnish 
any  defense  to  the  indictment  on  the  part  of  the  railroad  com- 
pany.^ It  is  a  good  defense  to  an  indictment  against  a  cor- 
poration for  failing  to  repair  a  particular  bridge,  that  the 
duty  to  make  the  reparation  has  been  cast  by  statute  upon 
another  corporation.^  Where  a  turnpike  corporation  was  in- 
dicted for  not  keeping  a  bridge  in  repair  on  the  line  of  its 
road,  but  on  an  unfinished  part  thereof,  it  was  held  that  it  was 
not  liable,  because  its  charter  provided  that  its  power  should 
cease  and  be  of  no  effect  so  far  as  related  to  the  unfinished 
part;*  and,  as  will  appear  from  many  cases,  the  fact  that  some 
other  person  or  corporation  is  liable  to  make  the  reparation  in 
question,  is  the  ground  on  which  such  indictments  have  often 
been  contested.^  The  mere  fact  that  the  charter  of  a  turn- 
pike, toll-road,  or  bridge  company  provides  a  penalty  for  its 
failure  to  perform  the  public  duty  of  keeping  its  road  or 
bridge  in  a  proper  state  of  repair,  does  not,  in  the  absence  of 
negative  words,  afford  any  bar  to  an  indictment  for  the  failure 
to  perform  that  duty." 

it  is  smight  to  recover  damages  from  *  State  v.  Morris  Turnp.  Co.,  4  N. 

a    surveyor   of   highways   personally.  J.  L.  165 ;  s.  c.  7  Am.  Dec.  579. 

Smith  V.  "Wright,  27  Barb.   (N.  Y.)  "  Eex  v.  West  Biding  of  Yorkshire, 

.621.  5  Burr.  2594;  Rex  v.  West  Riding  of 

1  Northern  Cent.  R.  Co  o.  Com.,  Yorkshire,  2  East,  342;  Rex  v.  West 
90  Pa.  St.  300.  Riding  of  York,  7  East,  588 ;  Rex  v. 

2  That  a  turnpike  company  is  a  Sheffield,  2  T.  R.  106 ;  State  v.  God- 
public  highway  in  such  a  sense  that  winaville  &c.  Road  Co.,  49  N.  J.  L. 
an  indictment  will  lie  for  obstructing  266 ;  s.  c.  60  Am.  Rep.  611. 

it  as  a  public  nuisance,  see  Com.  i;.  *  Simpsonu.  State,  10  Yerg.  (Tenn.) 

Wilkinson,  16  Pick.  (Mass.)  175 ;  s.  c.  525 ;  Waterford  &c.  Turnp.  Co.  v.  Peo- 

26  Am.  Dec.  654.  pie,  9  Barb.  (N.  Y.)  161 ;  State  v.  God- 

'  Rex  «.  Ecclesville,  1  Barn.  &  Aid.  winsville  &c.  Road  Co.,  49  N.  J.  L, 

348.  266,  273 ;  s.  c.  60  Am.  Rep.  611. 
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§  6443.  The  Judgment  or  Sentence.  —  As  already  stated, 
according  to  one  view,  if  the  corporation  fails  to  appear,  a 
judgment  by  default  may  be  taken  against  it,  as  in  civil  cases/ 
The  usual  judgment  is,  that  the  corporation  pay  a  fine;  though 
this  is  influenced  in  all  cases  by  statutes;  and  we  have  already 
noted  a  class  of  statutes  under  which  the  judgment  is  for  a 
fine  or  penalty  to  go  to  the  next  of  kin  or  heirs  of  the  person 
killed  through  the  neglect  of  the  corporation  or  its  servants.'' 
The  fine,  as  we  have  seen,  is  assessed  against  the  corporation 
as  a  political  body,  and  not  against  its  officers?  Where  the 
indictment  is  for  a  nuisance,  a  part  of  the  judgment,  under  the 
principles  of  the  common  law,  is  that  the  nuisance  he  abated} 
A  sentence  that  a  corporation  abate  the  nuisance  is  proper, 
although  the  nuisance  may  be  situated  on  the  land  of  another; 
for  the  owner  of  the  soil  will  not  be  allowed  to  control  the 
public  right  to  have  it  abated,  and  what  the  law  demands  to 
be  done  for  the  benefit  of  the  public,  an  individual  may  not 
resist.^ 

§  6444.  Indictments  for  Offenses  against  Corporations 
and  their  Property.  —  It  may  not  be  amiss  to  allude,  in  passing, 
to  the  fact  that  various  statutes  have  been  enacted,  defining 
and  punishing  offenses  committed  against  corporations  and 
their  property, — such  as  statutes  punishing  any  person  who 
wantonly  or  maliciously  injures  any  railroad,  or  places  any 
obstruction  or  impediment  thereon,  or  salts  stock  thereon;' 
or  making  it  a  criminal  offense  to  wreck  railroad  trains;' 
or  willfully  to  displace,  injure,  etc.,  "  any  warning  sign  at  any 

'  Boston  &c.  E.  Co.   v.  State,  32  60  Pa.  St.  367, 374 ;  s.  c.  100  Am.  Dec. 

N.  H.  215.  570;  citing  Smith  v.  Elliott,  9  Pa.  St. 

'  Ante,  §  6427.  345. 

'  State    V.  Barksdale,  5    Humph.  «  Ala.   Code  1876,    §   4239.     That 

(Tenn.)  154.  this  statute  creates  three  distinct  of- 

*  1  Hawk.  P.  C,  ch.  75,  §  14 ;  Reg.  fenses,  see  Clifton  v.  State,  73  Ala.  473. 
V.  Olu worth,  1  Salk.  359;  s.  c.  6  Mod.  '  Ga.  Act  Oct.  12, 1885.    This  stat- 

234 ;  Rex  v.  Stead,  8  T.  R.  142 ;  State  ute  applied  to  all  railroads,  whether 

V.  Morris  &c.  R.  Co.,  23  N.  J.  L.  360,  duly  chartered  or  not.    Hodge  v.  State, 

370,  per  Green,  C.  J.  82  Ga.  643;  «.  c.  9  S.  E.  Rep.  676;  38 

'  Delaware  &c.  Canal  Co.  v.  Com.,  Am.  &  Eng.  Rail.  Cas.  520. 
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railroad  crossing,  or  any  signal,  light,  or  appliances  used  to 
denote  the  place  of  any  switch,  upon  any  railroad,  or  any  gate 
or  apparatus  connected  therewith,  at  any  railroad  crossing."  * 
Statutes  punishing  the  placing  of  obstructions  upon  railroad 
tracks  have  been  enacted  in  many,  if  not  in  all,  of  the  States. 
These  statutes  are  intended  to  promote  the  public  safety,  and 
ought  not  to  receive  the  construction  which  judicial  narrow- 
ness often  places  upon  penal  statutes.  An  indictment  under 
such  a  statute  ^  need  not,  it  has  been  held,  allege  that  the  ob- 
struction was  such  as  would  endanger  the  passage  of  trains,  or 
throw  the  engine  or  cars  from  the  track.'  Nor  is  it  necessary, 
in  order  to  make  out  a  case  under  such  an  indictment,  that 
a  specific  intent  to  injure  anyone  should  be  shown.^  In  con- 
trast with  these  sensible  decisions  is  a  narrow  decision  to  the 
effect  that  a  statute  punishing  the  placing  of  obstructions 
upon  a  railroad  track,  whereby  cars,  etc.,  are  thrown  off,  does 
not  apply  to  the  case  where  an  obstruction  has  been  placed  on 
a  railroad  track  which  throws  off  a  hand-car.^  An  indictment 
for  the  larceny  of  corporate  property  need  not  specify  either 
that  the  owner  of  the  property  was  a  corporation,  or  that,  as 
such,  it  was  capable  of  owning  property.'  One  may  be  prose- 
cuted for  a  criminal  libel  against  a  business  corporation,  and  it  is 
not  necessary  to  allege  in  the  indictment  that  the  corporation 
has  been  injured  thereby.' 

•  N.  H.  Act  Aug.  7,  1889;   Laws      485;  Deaderick,  C.  J.,  and  Cocke,  J., 
N.  H.  1889,  ch.  31,  p.  58.  dissenting. 

"  Ind.  Rev.  Stat.  1881,  i  1960.  *  State    v.    Shields,   89  Mo.   259; 

»  Eiley  v.  State,  95  Ind.  446.  Com.   v.  Williams,  2  Cush.  (Mass.) 

*  Clifton  V.  State,  73  Ala.  473.  582;  State  v.  Scripture,  42  N.  H.  485; 
°  Harris  v.  State,  14  Lea  (Tenn.),  State  v.  Rand,  33  N.  H.  216. 

'  State  V.  Boogher,  3  Mo.  App.  442. 
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CHAPTER    CXLIV. 

CONTEMPTS  BY  OOKPORATIONS. 

Secjtion  Section 

6448.  A  corporation   cannot   be   at-     6451.  Whether  punishable  for  a  crim- 

tached  for  contempt.  inal  contempt. 

6449.  But  may  nevertheless  be  pun-     6452.  Contempt  in  disobeying  orders 

ishable  for  contempt.  procured  by  corporations. 

6450.  Corporate   officers   punishable 

for  contempt. 

§  6448.  A  Corporation  cannot  be  Attached  for  Contempt. 

There  are  early  decisions  to  the  effect  that  a  corporation  can- 
not be  attached  for  a  contempt  of  court,  committed  in  refusing 
to  obey  its  order  or  judgment.*  This  is  obvious,  when  it  is 
considered  that  a  corporation  is  intangible,  and  has  no  body 
that  can  be  arrested  or  taken  by  attachment  or  execution,  and 
that  the  only  means  of  compelling  the  attendance  of  a  cor- 
poration in  a  court  of  justice,  at  common  law,  was  by  a  distraint 
of  its  lands  or  goods.^ 


•  It  was  resolved,  as  far  back  as 
the  eighteenth  year  of  Charles  II.,  in 
the  King's  Bench,  that  "an  attach- 
ment doth  not  lie  against  a  corpora- 
tion ;  but,  if  it  be  granted  nisi,  and 
the  corporation  will  not  restore  him, 
the  court  will  grant  a  restitution." 
This  was  said  in  a  case  in  which  the 
King's  Bench  had  granted  a  man- 
damus to  restore  the  plaintiff  to  the 
place  of  one  of  the  approved  men  of 
Guilford.  Mill's  Case,  Sir  T.  Eaym. 
152.  The  report  of  another  old  case 
is  as  follows :  "  The  mayor  and  com- 
monalty of  New  Sarum  failed  to  per- 
form an  award  which  was  made  a  rule 
of  court  by  consent,  etc. ;  and  Gold 
moved  for  some  remedy  against  the 
corporation.     Holt,  C.   J.:     'If    the 


breach  could  be  fixed  upon  any  par- 
ticular person,  we  will  attach  him; 
as  where  a  mandamus  is  directed  to 
the  corporation,  and  any  particular 
person  be  in  fault,  we  grant  an  at- 
tachment.'" Smith  ij.  Butler,  Comb. 
326,  327.  Another  old  case  is  to  the 
effect  that  no  attachment  lies  against 
a  corporation  aggregate  to  compel  the 
performance  of  an  award;  though,  it 
would  be  otherwise  if  the  rule  making 
the  award  a  judgment  of  the  court, 
were  made  in  a  case  between  A.  on 
the  one  part,  and  B.  and  C.  on  the 
other,  who  comprise  the  corporation. 
Approved  Men  of  Guilford  v.  Mills,  2 
Keb.  1. 

»  Ante,  §6439;  Davis  «.  New  York, 
1  Duer  (N.  Y.),  451,  484. 
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§  6449.  But  may  Nevertheless  be  Punishable  for  Con- 
tempt.—  But  the  administration  of  justice  would  be  exceed- 
ingly lame,  if  a  corporation,  through  its  oflBcers,  could  willfully 
set  at  nought  the  judgment,  decree,  or  order  of  a  court  of  jus- 
tice, and  escape  all  punishment  therefor.  When  it  is  considered 
that  a  corporation  may  be  punished  for  criminal  acts,  although 
they  consist  of  misprisions,  and  even  although  they  involve 
evil  intent  on  the  part  of  those  who  wield  the  power  of  the 
corporation,^ — it  must  be  apparent  that  there  is  no  subslantial 
difficulty,  growing  out  of  the  intangible  nature  of  a  corpora- 
tion, in  the  way  of  punishing  it  for  those  contempts  which  con- 
sist in  the  disobedience  of  the  judgments,  decrees,  or  orders  of 
a  court  of  justice.  It  may  be  cited  to  answer  for  such  a  con- 
tempt by  a  rule  to  show  cause,  served  on  its  appropriate  officer 
or  officers;  and,  failing  to  show  cause  why  it  should  not  be 
punished,  a  sentence  may  be  entered  against  it  that  it  pay  a 
fine,  and  this  may  be  enforced  by  an  ordinary  execution  as  in 
civil  cases.  If  this  remedy  did  not  exist  against  the  corpora- 
tion itself,  justice  might  in  many  cases  be  effectually  defeated, 
— as  where  the  officers  of  the  corporation  are  insolvent,  or 
succeed  in  placing  themselves  beyond  the  reach  of  the  process 
of  the  court.  We  may  easily  conclude,  then,  both  upon  princi- 
ple and  modern  authority,  that  a  corporation  may  be  punished 
for  those  contempts  which  consist  in  the  disobedience  of  the 
judgments,  decrees,  or  orders  of  a  court  of  justice,  made  in  a 
case  within  its  jurisdiction.* 

§  6450.  Corporate  Officers  Punishable  for  Contempt.^ On 

the  other  hand,  it  must  be  apparent  that  the  administration 
of  justice  might  in  some  cases  be  effectually  obstructed  and 
contempts  of  court  go  unpunished,  unless  the  officers  and  agents 
of  a  corporation  could  be  punished  for  contempt  of  court,  in 
disobeying  injunctive  or  other  orders  directed  against  the  cor- 
poration. In  order  to  include  such  officers  and  agents,  it  is 
usual,  in  drawing  an  injunctive  order  against  a  corporation, 

'  Ante,  §§  6419,  6421,  etseq.  Pr.  (S.  Y.) 358; Rochester &c.R. Co. ». 

'People   V.    Albany   &c.   R.   Co.,  New  York&c.  R.  Co.,4S  Hun(N.Y.), 

12  Abb.  Pr.  (N.  Y.)  171 ;  s.  c.  20  How.  90;  s.  c.  15  N.  Y.  St.  Rep.  686. 
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to  lay  the  restraint  or  command,  not  only  upon  the  corpora- 
tion itself,  but  also  upon  its  officers,  agents,  and  servants;  and 
it  is  understood  that,  in  the  case  of  its  violation,  not  only  the 
corporation  itself  is  amenable  to  punishment,  but  also  its  offi- 
cers, agents,  and  servants,  whether  parties  to  the  proceeding 
or  not,  provided  they  have  knowledge  of  the  terms  of  the  order 
and  disobey  it  willfully.  Upon  this  subject  it  has  been  said 
in  a  work  of  reputation:  "As  a  corporation,  as  such,  cannot 
be  attached  for  contempt,  as  in  case  of  natural  persons,  there 
seems  to  be  no  remedy  by  which  an  insolvent  corporation, 
having  no  property  to  be  sequestered,  can  be  compelled  to  obey 
a  judgment  commanding  the  performance  of  some  specific 
act,  as  for  example,  to  acknowledge  a  satisfaction  of  judgment, 
or  to  execute  any  other  instrument,  unless  the  law  will  regard 
a  direction  to  the  corporation  as  a  direction  to  the  officers 
whose  duty  it  is  to  perform  the  ordinary  business  of  such  cor- 
poration. In  such  case  the  disobedience  to  the  judgment 
could  be  punished  as  a  contempt,  and  the  officers  committed 
until  the  performance  of  the  required  act."  *  Where  it  appeared 
that  the  defendant,  in  a  proceeding  for  contempt,  was  the 
president  of  an  insolvent  corporation,  and  that  a  rule  nisi  had 
been  served  upon  him,  to  show  cause  why  he  should  not  turn 
over  the  assets  of  the  corporation  to  a  receiver,  in  accordance 
with  an  order  previously  entered  against  the  corporation, 
and  he  came  into  court,  answered  in  his  individual  capacity, 
and  took  part  in  the  proceedings  by  objecting  to  evidence  and 
cross-examining  witnesses, — it  was  held  that  the  court  ac- 
quired such  jurisdiction  over  him  as  would  authorize  it  to  deal 
with  him  for  contempt  in  not  obeying  the  order.^  The  attor- 
neys of  a  corporation  may  be  made  amenable  to  process  of 
contempt,  not  so  much  upon  the  ground  of  being  agents  of 
the  corporation,  as  on  the  ground  of  being  officers  of  the 
court,  and  privy  to  the  proceedings  before  the  court  in  which 
they  represent   the  corporation  as  counsel.     Accordingly,  it 

1  4  Wait's  Pr.  206 ;  quoted  with     Eep.  599.     See  also  McKim  v.  Odom, 
approval  in  ToUeson  v.  People's  Sav.     3  Bland  (Md.),  407. 
Bank,  85  Ga.  171,  180;  s.  c.  11  S.  E. 

»  Tolleson  v.  People's  Sav.  Bank,  85  Ga.  171 ;  «.  c.  11  S.  B.  Eep.  599. 
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has  been  held  that  where,  in  an  action  by  a  creditor  against  a 
banking  corporation,  to  wind  up  its  affairs  on  the  ground  of 
insolvency,  a  temporary  order  is  made,  restraining  the  de- 
fendant, its  officers  and  agents,  from  paying  out  the  funds,  or 
otherwise  disposing  of  the  effects  of  the  corporation,  it  is  a 
constructive  contempt  by  the  attorneys  of  the  defendant  to 
advise  its  officers  and  stockholders  to  file  a  petition  in  bank- 
ruptcy, with  a  view  of  removing  its  property  beyond  the  juris- 
diction of  the  court,  but  not  a  contempt  of  such  a  nature  as  to 
warrant  their  suspension  or  removal  as  attorneys.' 

§  6451.  Whether  Punishable  for  a  Criminal  Contempt,  — 

There  is  a  well-known  distinction  between  criminal  and  reme- 
dial contempts.  Roughly  speaking,  a  criminal  contempt  con- 
sists of  an  obstruction  of  the  administration  of  justice,  while 
a  remedial  contempt  consists  in  the  disobedience  of  an  order, 
granted  at  the  instance  of  a  private  suitor  and  for  his  ben- 
efit, —  such  as  an  injunction,  an  order  to  pay  alimony  in  a 
divorce  proceeding,  and  the  like.  There  may  be  room  for 
casuistry  upon  the  question  whether  a  corporation  aggregate 
can  properly  be  punishable  for  a  strictly  criminal  contempt, 
though  there  is  no  doubt  that  its  officers  or  servants,  who  are 
its  agents  in  committing  the  contempt,  are  so  punishable. 
Suppose,  for  instance,  that  the  managing  officers  of  a  corpo- 
ration direct  its  agents  to  resist  the  officers  of  the  law  in  the 
service  of  process.  This  is  strictly  a  criminal  contempt;  but 
is  the  punishment  necessarily  confined  to  the  persons  who 
give  the  direction,  or  who  execute  it?  By  analogy  to  the  rule 
that  corporations  may  be  liable  for  the  malicious  torts  of  their 
agents  and  servants,  and  especially  when  the  commission  of 
those  torts  is  ordered  by  their  managing  officers,  —  there 
would  seem  to  be  no  real  difficulty  in  holding  a  corporation 
liable  for  a  criminal  contempt  in  such  a  case;  but  no  cases  are 
known  to  the  writer  where  it  has  been  so  held, 

§  6452.  Contempt    in    Disobeying     Orders    Procured    by 
Corporations.  —  It  has  been  held  by  an  able  judge  that  a 

'  Watson  V.  Citizen's  Sav.  Bank,  5  S.  0.  169. 
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remedial  proceeding  as  for  contempt,  in  the  disobedience  of  an 
injunction  obtained  by  non-resident  stockholders  in  a  cor- 
poration, —  in  the  particular  case  to  enjoin  the  enforcement 
of  an  illegal  tax  against  the  corporation,  —  cannot  be  main- 
tained after  the  property  has  been  sold  to  another  corporation 
under  a  decree  of  foreclosure,  unless  the  stockholders,  who 
instituted  the  proceeding  for  contempt,  and  who  were  com- 
plainants in  the  original  action,  are  also  stockholders  of  the 
corporation  purchasing  the  property  at  a  foreclosure  sale,  and 
unless  the  exemption  from  taxation  protected  by  injunction 
follows  the  property  into  the  hands  of  the  purchaser.* 

'  Secor  V.  Singleton,  35  Fed.  Eep.  proceeding  different  from  that  of  the 
376,  opinion  by  Thayer,  J,  The  general  public:  citing  Hawley  v.  Ben- 
learned  judge  proceeded  upon  the  nett,  4  Paige  (N.  Y.),  163;  Rap.  on 
ground  that,  in  such  a  case,  the  prose-  Contempt,  §  127;  High  on  Inj.  (2nd 
cutor  must  have  an  interest  in  the     ed.),  §  1449. 
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§  -BiSO.  A  Corporation  can  make  an  Assigrnment  for  the 
Benefit  of  Creditors. —  Every  corporation,  as  we  have  seen,yis 
vested  with  the  jus  disponendi  in  respect  to  its  property,  for 
the   purposes   of   its   creation,   and  within  the  scope   of  its 
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granted  powers,  to  the  same  extent  as  an  individual.'  It  also 
has  the  power  of  making  contracts,  and  consequently  of  con- 
tracting debts,  and  this  includes  the  obligation  to  pay  any 
debts  which  it  may  contract;  and  the  obligation  to  pay  its 
debts  includes  the  obvious  and  proper  means  of  making  such 
payment;  and  where  it  is  insolvent  and  has  not  enough  assets 
to  pay  its  debts  in  full,  no  juster  disposition  of  its  property 
can  be  made  than  an  assignment  of  it  to  a  trustee,  for  the  pur- 
pose of  having  it  converted  into  money,  and  having  the 
money  ratably  distributed  among  its  creditors.  While,  there- 
fore, there  have  been  intimations  that  a  corporation  cannot,  at 
common  law,  and  unless  empowered  thereto  by  statute,  make 
an  assignment  of  its  assets  for  the  benefit  of  its  creditors,^  yet 
the  better  and  almost  universal  opinion  is,  that  it  can.' 


^  It  is  said  by  Cliancellor  Kent  that 
"  independent  of  positive  law,  all 
corporations  have  the  absolute  jus 
diaponendi,  neither  limited  as  to  ob- 
jects nor  circumscribed  as  to  quantity ; 
....  and  this  common-law  right  of 
disposition  continued  in  England  un- 
til it  was  taken  away,  as  to  religious 
corporations,  by  several  restraining 
statutes,  in  the  reign  of  Elizabeth."  2 
Kent  Com.  282. 

'  Meloy  V.  Central  Nat.  Bank 
(D.  C),  17  Wash.  Law  Eep.  68. 

'  Montgomery!;.  Commercial  Bank, 
1  Smedes  &  M.  Ch.  (Miss.)  632 ;  Grand 
Gulf  K.  &c.  Co.  V.  State,  10  Smedes  & 
M.  (Miss.)  428;  Hopkins  v.  Gallatin 
Tump.  Co.,  4  Humph.  (Tenn.)  403; 
Hurlbut  V.  Carter,  21  Barb.  (N.  Y.) 
221;  Wrightt).Lee,2S.Dak.596;  s.c. 
51  N.  W.  Rep.  706;  Bobins  v.  Embry, 
1  Smedes  &  M.  Ch.  (Miss.)  207,  258; 
De  Ruyter  v.  St.  Peter's  Church,  3 
ISi .  Y.  238 ;  affirming  a.  c.  3  Barb.  Ch. 
(N.  Y.)  119;  Hoyt  v.  Shelden,  3 
Bosw.  (N.  Y.)  267;  Ex  parte  Con- 
way, 4  Ark.  302 ;  Ringo  v.  Biscoe,  13 
Ark.  563;  Chamberlain  «.  Bromberg, 
83  Ala.  576 ;  Fietsam  v.  Hay,  122  III. 
293 ;  s.  c.  3  Am.  St.  Rep.  492 ;  Covert 
5090 


V.  Rogers,  38  Mich.  363;  s.  c.  31  Am. 
Rep.  319 ;  Pope  v.  Brandon,  2  Stew. 
(Ala.)  401;  s.  c.  20  Am.  Dec.  49; 
Foster  v.  MuUanphy  Planing  Mill 
Co.,  92  Mo.  79;  s.  c.  4  S.  W.  Rep.  260; 
Hutchinson  v.  Green,  91  Mo.  367; 
Manufacturer's  Sav.  Bank  v.  Big 
Muddy  Iron  Co.,  97  Mo.  38;  Catlin 
V.  Eagle  Bank,  6  Conn.  233;  Buell  v. 
Buckingham,  16  Iowa  284,  296;  s.  c. 
85  Am.  Dec.  516,  per  Dillon,  J.; 
Town  V.  Bank  of  River  Raisin,  2 
Doug.  (Mich.)  530;  Revere  v.  Boston 
Copper  Co.,  15  Pick.  (Mass.)  351; 
Boston  Glass  Co.  v.  Langdon,  24  Pick. 
(Mass.)  49;  s.  c.  35  Am.  Dec.  292; 
State  V.  Bank  of  Maryland,  6  Gill  & 
J.  (Md.)  205;  s.  c.  26  Am.  Dec.  561; 
Union  Bank  of  Tennessee  v.  Elli- 
cott,  6  Gill  &  J.  (Md.)  363;  s.  c.  26 
Am.  Dec.  561;  Sargent  v.  Webster, 
13  Met.  (Mass.)  497;  «.  c.  46  Am. 
Dec.  743;  Russell  v.  M'Lellan,  14 
Pick.  (Mass.)  63 ;  Shockley  v.  Fisher, 
75  Mo.  498;  Wyman  v.  Berry,  3 
Wash.  734 ;  s.  c.  29  Pac.  Rep.  557.  In 
this  last  case  it  was  held  that  a 
statute  providing  for  assignments  by 
insolvent  debtors  (Wash.  Code  1881, 
ch.  143),  which  enacted  that  no  as- 
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§  6467.  What  Corporations  may  Make  Such  Assignments. 

Under  this  principle,  a  banking  corporation,*  a  manufactur- 
ing corporation,''  a  trading  corporation,'  a  building  association,* 
or  even  an  incorporated  religious  society,^ — may  make  assign- 
ments of  all  its  assets  for  the  benefit  of  its  creditors,  and  in 
some  cases,  with  preferences,  as  we  shall  hereafter  see.*     It  has 


signment  of  any  debtor,  otherwise 
than  as  therein  provided,  should  be 
legal  or  binding  as  against  creditors, 
did  not  include  assignments  by  cor- 
porations, but  that  a  common-law 
assignment  by  an  insolvent  corpo- 
ration was  valid.  In  New  York  a 
statute  prohibiting  moneyed  corpo- 
rations, when  insolvent,  from  giving 
preferences  to  their  creditors  (1  Eev. 
Stat.  N.  Y.  591,  §  9),  has  been  held  to 
imply  the  power  to  make  assignments 
without  preferences.  Hurlbut  v. 
Carter,  21  Barb.  (N.  Y.)  221;  Hill  v. 
Eeed,  16  Barb.  (N.  Y.)  280;  Bowery 
Bank  Case,  5  Abb.  Pr.  (N.  Y.) 
415.  In  the  same  State,  a  corpora- 
tion may  pledge  its  choses  in  action 
to  a  trustee  for  the  benefit  of  its 
creditors.  Nelson  v.  Edwards,  40 
Barb.  (N.  Y.)  279;  Clark  v  Tit- 
comb,  42  Barb.  (N.  Y.)  122.  It  was 
held  in  1843  that  a  statute  of  New 
York,  enacted  in  1825  "  to  prevent 
fraudulent  bankruptcies  by  incorpo- 
rated companies,"  etc.,  applied  to 
the  New  York  &  Erie  Eailroad  Com- 
pany, so  as  to  invalidate  any  assign- 
ment made  by  the  company  of  its 
property  in  contemplation  of  insol- 
vency,— the  question  having  been  de- 
cided as  one  of  statutory  construction 
and  of  repeal  by  implication.  Bowen 
V.  Lease,  5  Hill  (N.  Y.),  221.  As  to 
validity  of  an  assignment  under 
statutes  providing  that  no  bank  shall 
make  assignments  in  favor  of  credit- 
ors, and  authorizing  the  bank  com- 
missioners to  take  possession  of  assets 
in  insolvency, — see  Eossman  v.  Mc- 


Farland,  9  Ohio  St.  369.  Eeviewing 
such  an  assignment  by  appeal  where 
it  was  made  pending  suit  in  chancery 
begun  by  attachment :  Hall  v.  Bank, 
14  W.  Va.  584. 

'  McCallie  v.  Walton,  37  Ga.  611; 
».  c.  95  Am.  Dec.  369 ;  State  v.  Bank 
of  Maryland,  6  Gill  &  J.  (Md.)  205 ; 
«.  c.  26  Am.  Dec.  561;  Lenox  v. 
Eoberts,  2  Wheat.  (U.  S.)  373  lin 
effect) ;  Haxtun  o.  Bishop,  3  Wend. 
(N.  Y.)  13;  Ex  parte  Conway,  4  Ark. 
302,  851 ;  Hopkins  v.  Gallatin  Turnp. 
Co.,  4  Humph.  (Tenn.)  408;  Flint  v. 
Clinton  Company,  12  N.  H.  430; 
Warner «;.  Mower,  11  Vt.  385;  Dana 
V.  Bank  of  United  States,  5  Watts  & 
S.  (Pa.)  223.i 

''  Sargent  v.  Webster,  18  Met. 
(Mass.)  497;  s.  c.  46  Am.  Dec.  743. 

'  Pope  V.  Brandon,  2  Stew.  (Ala.) 
401,  405;  s.  c.  20  Am.  Dec.  49. 

*  Harvey  v.  Oubbedge,  75  Ga.  793. 

'  De  Euyter  v.  St.  Peter's  Church, 
3N.  Y.  238;  affirming  s.  c.  3  Barb. 
Ch.  (N.  Y.)  19.  In  this  case,  the  re- 
ligious corporation  had  power  "  to 
sell "  with  the  concurrence  of  the 
chancellor,  and,  without  his  concur- 
rence, power  "  to  give,  grant,  demise, 
lease,  or  otherwise  dispose  of "  its 
property.  It  was  held  that  it  had 
power  to  make  an  assignment  for  the 
benefit  of  its  creditors,  under  an 
order  from  the  vice-chancellor,  exer- 
cising, under  another  statute  (1  Eev. 
Stat.  N.  Y.  168,  §  2),  the  jurisdiction  of 
the  chancellor  first  having  been  ob- 
tained. 

«  Post,  6492,  et  seq. 
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been  held  that  a  foreign  corporation  may  assign  for  the  benefit 
of  creditors  in  Pennsylvania,  although  prohibited  by  statute 
from  so  doing  in  the  State  in  which  it  was  organized;  *  and  so 
it  may  in  South  Dakota,  although  it  has  transacted  all  its 
business  in  that  State  in  violation  of  a  statute;^  for,  although 
the  corporation  may  have  violated  the  law  in  contracting  the 
debts,  it  does  not  violate  any  law  in  turning  over  its  property 
to  make  a  ratable  payment  of  them. 

§  6468.  Under  General  Statutes  Authorizing  "Debtors" 

to  Assign.  —  Under  a  statute  permitting  an  assignment  to  be 
"  made  by  a  debtor  to  any  person  in  trust  for  his  creditors,"  a 
corporation  may  make  such  an  assignment;  for,  although 
corporations  may  not  be  mentioned  in  the  statute,  yet  they 
will  be  deemed  to  be  within  its  intendment,  in  pursuance  of 
the  general  rule  of  law  that  corporations  are  to  be  deemed 
persons  for  civil  purposes.'  So  it  has  been  held  that  a  statute 
relating  to  assignments  for  the  benefit  of  creditors,  which  em- 
powers "any  debtor"  or  "any  debtor  being  insolvent"  to 
assign  his  property  for  the  benefit  of  his  creditors,  includes  cor- 
porations organized  for  pecuniary  gain,  such  as  a  mere  trading 
company.* 

§  6469.  Such  an  Assignment  Passes  Unpaid  Stock  Sub- 
scriptions.—  Such  an  assignment  passes  ihe  unpaid  stock  sub- 
scriptions;^ and  it  follows  that  creditors  cannot  maintain  actions 

^  Benevolent  Order  of  A.  W.  Binns  or  person  is  described  or  referred  to 

V.  Sanders,  28  Week.  Notes  Gas.  (Pa.)  by    words    importing    the   singular 

321.  number    or  the    masculine    gender, 

"  Wright  V.  Lee,  2  S.  Dak.  596 ;  s.  c.  several    matters    and    persons,   and 

51  N.  W.  Eep.  706.  females  as  well  as  males,  and  bodies 

'  Shookley  v.  Fisher,  75  Mo.  498 ;  corporate  as  well  as  individuals,  shall 

Ohew  -V.   Ellingwood,    86    Mo.   260;  be  deemed  to  be  included."     Kev. 

s.  c.  56  Am.  Kep.  429 ;  Hutchinson  v.  Stats.  Mo.  1879,  §  3124.    That  corpo- 

Green,  91  Mo.  367;  Shultz  v.  Sutter,  rations  are  "persons,"  see  ante,  H  11, 

3  Mo.  App.  137.    The  conclusion  is  5689. 

strengthened  by  the  following  pro-  *  Tripp  u.  Northwestern  Nat.  Bank, 
vision  in  the  Eevised  Statutes  of  Mis-  41  Minn.  400 ;  s.  c.  43  N.  W.  Eep.  60. 
Bouri,  establishing  a  rule  for  the  '  Ante,  §  1818 ;  Lionberger  v.  Broad- 
interpretation  of  those  statutes:  way  Sav.  Bank,  10  Mo.  App.  499; 
"When  any    subject-matter,   party,  Shockley  t;.  Fisher,  75  Mo.  498;  Ep. 
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against  the  stockholders  to  enforce  the  payment  of  balances 
due  to  the  corporation  upon  their  subscriptions,  because  these 
are  collectible  by  the  assignee  alone;'  and  it  has  been  held 
immaterial  that,  for  whatever  cause,  the  assignee  has  failed  to 
bring  suit  within  two  years."  The  assignment  of  such  a 
credit  will  pass  without  express  words  in  the  deed:  it  will  be 
deemed  to  pass  by  general  words  which  import  that  the  corpo- 
ration intends  to  assign  all  its  assets  for  the  benefit  of  its  cred- 
itors, — as  by  the  following  words:  "  And  does  now  also  hereby 
assign,  transfer,  convey,  and  set  over  unto  the  party  of  the 
second  part,  all  and  singular,  the  real,  personal,  and  mixed 
property  and  assets,  of  every  nature,  kind,  and  character, 
unto  said  party  of  the  first  part,  belonging  and  wheresoever 
situated,  including  lands,  tenements,  goods,  chattels,  effects, 
credits,  and  every  other  species  of  property  and  rights  in 
action  at  law  or  in  equity."^     We  have  seen  that,  where  a  cor- 


pright  V.  Nickerson,  78  Mo.  482; 
Boeppler  v.  Menown,  17  Mo.  App. 
447,  450;  Chamberlain  v.  Bromberg, 
83  Ala.  576;  Lewis  v.  Glenn,  84  Va.' 
947 ;  s.  c.  21  Am.  &  Eng.  Corp.  Cas. 
569;  6  S.  E.  Rep.  866.  See  also 
Adler  v.  Bricls  Man.  Co.,  13  Wis.  63; 
Webster  v.  Upton,  91  IT.  S.  65; 
Hatch  V.  Dana,  101  U.  S.  205 ;  Ogil- 
vie  V.  Knox  Ins.  Co.,  22  How.  (U.  S.) 
380. 

'  Savings  Asso.  v.  O'Brien,  3 
N.  Y.  Supp.  764;  s.  o.  51  Hun 
(N.  Y.)  45;  Hamilton  v.  Glenn,  85 
Va.  901 ;  s.  c.  sub  nom.  Hambleton 
V.  Glenn,  9  S.  E.  Rep.  129.  The 
right  to  collect  unpaid  subscriptions 
passed  by  an  assignment  under  the 
late  hanhrupt  law:  Sanger  v.  Upton, 
91  U.  S.  56;  Erwin  v.  United  States, 
97  U.  S.  392;  Glenny  v.  Langdon,  98 
U.  S.  20;  Webster  v.  Upton,  91  U.  S. 
65 ;  Hatch  v.  Dana,  101  U.  S.  205. 

2  Lane  v.  Nickerson,  99  111.  284. 
See  also  Trimble  v.  Woodhead,  102 
U.  S.  647. 

'  Lionberger    v.    Broadway    Sav. 


Bank,  10  Mo.  App.  499,  504.  To  the 
same  effect  is  Eppright  v.  Nickerson, 
78  Mo.  482, 487.  It  seems  that,  in  Mas- 
sachusetts, such  an  assignment  does 
not,  by  its  own  vigor,  pass  the  liabil- 
ity of  stockholder  and  directors ;  be- 
cause we  find  a  decision  in  that  State 
where,  interpreting  such  a  deed  of 
assignment,  to  which  the  particular 
creditor  was  a  party,  it  was  held  that 
it  did  not  operate  to  release  his  right 
to  bring  an  action  against  the  corpo- 
ration and  the  stockholders,  to  en- 
force their  statutory  liability.  The 
reasoning  of  the  court  assumes  that 
the  right  to  enforce  the  statutory 
liability  of  stockholders  and  directors 
remains  in  the  creditors,  and  does 
not  pass,  by  an  assignment;. and  all 
it  holds  is,  that  the  language  of  the 
particular  deed  of  assignment  ought 
not  to  be  construed  as  showing  an 
intent  to  release  such  a  right.  No- 
nantum  Worsted  Co.  v.  Holliston 
Mills,  149  Mass.  359;  21  N.  E.  Rep. 
670. 
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poration  has  made  an  assignment  of  all  its  assets  for  the  ben- 
eiit  of  its  creditors,  the  court  which  has  the  superintendence 
of  the  administration  may  make  an  order  requiring  the  pay- 
ment of  unpaid  stock  subscriptions,  the  same  as  the  direct- 
ors, under  the  authority  vested  in  them,  might  have  done, 
while  the  corporation  was  a  going  concern.*  After  such  an 
assessment  has  been  made  (or  where,  under  one  theory,  the 
whole  amount  will  be  required  to  liquidate  the  debts,  without 
an  assessment  being  made),^ — the  assignee  may  maintain  an 
appropriate  action,  either  at  law  or  in  equity,  to  collect  the 
portion  assessed  against  the  respective  stockholders.  In  Mis- 
souri, it  has  been  held  that  he  may  maintain  a  suit  in  equity, 
against  the  corporation  and  its  shareholders,  to  recover  such 
unpaid  subscriptions;  and  it  is  no  objection  to  the  equitable 
proceeding  that  certain  creditors  of  the  corporation  have  al- 
ready proceeded  against  certain  stockholders,  by  motion 
under  a  statute,  to  subject  to  the  payment  of  their  debts  what 
is  due  to  the  corporation  by  such  shareholders  in  respect  of 
their  shares,  —  the  statutory  remedy  being  merely  cumulative, 
and  not  exclusive.* 


'  Ante,  §  3537 ;  Marson  v.  Deither,  field,  13  Mo.  300 ;  s.  c.  53  Am.  Dec. 

49  Minn.  425;  «.  c.  52  N.  W.  Eep.  318.  148.    Subsequently,  it   was   held  in 

'  Boeppler  D.  Menown,  17  Mo.  App.  Missouri,  in  the    cases  first    above 

447.  cited,  that  such  an  assignment  passed 

^  Lionberger   v.    Broadway    Sav.  both  the  called  and  uncalled  stock 

Bank,  10  Mo.  App.  499,  504.    It  was  subscriptions.     Upon    the    question 

at  one  time  reasoned  that  such  an  whether  such  an  assignment  passes 

assignment  passes  only  the  right  to  the   individual  superadded   statutory 

collect  such  subscriptions,  where  calls  liaUUty  of  stockholders,  there  is  a  dif- 

have  been  previously  made  by  the  di-  ference    of    opinion.      It    has    been 

rectors,  and  where  the  corporation  has  noted  in  a  former  title  (ante,  §8561), 

the  present  right  to  sue.    Shultz  v.  that   the  superadded  individual  lia- 

Sutter,  3  Mo.   App.   137.     But    this  bility    of    stockholders,    in    riational 

conception  really  involved  the  result  banks  is  enforceable  by  the  receiver, 

that  a  chose  in  action  may  be  assigned  That  an  individual  statutory  liability 

in  part,  which  is  not  the  law,  —  the  does  not  pass  under  general  words  in 

right  to  assign  a  part  of  a  chose  in  a  deed  of  assignment,  —  see  Ohio  Life 

action  being  denied,  because  it  oper-  &c.  Co.  v.  Merchants'  Ins.  &c.  Co.,  11 

ates  to  multiply  law    suits  and  op-  Humph.  (Tenn.)  1,  31;  s.  c,  53  Am. 

press  debtors.    Mandeville  v.  Welch,  Dec.  742. 
5  Wheat.  (U.  S.)  277;  Love  v.  Fair- 
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§  6470.  Does  not    Pass  Power  to  Assess  Stockholders. — 

Upon  the  same  ground,  it  has  been  held  that  a  corporation 
cannot  transfer  the  powers  of  its  officers,  as  such,  to  an  as- 
signee, because  these  powers  are  a  part  of  its  franchises.  And 
it  is  upon  this  ground  that  it  has  been  held  that  the  assignee 
of  an  insurance  company  acquires  no  T^oY/er  to  make  assess- 
ments upon  premium  notes  transferred  to  him  under  the  assign- 
ment.^ It  is  merely  another  way  of  stating  the  same  principle 
to  say  that  such  an  assignment  does  not  pass  any  discretionary 
power  possessed  by  the  board  of  directors,  such  as  the  power 
of  making  assessments  against  its  shareholders  to  collect  any 
unpaid  balance,  or  any  portion  of  any  unpaid  balance,  of 
their  shares;  but  such  an  assessment,  when  necessary,  can 
only  be  made  by  a  court  of  equity,  unless  there  is  an  enabling 
statute,^ — though  it  has  been  held  that,  where  the  total  ahaount 
due  and  payable  from  all  the  stockholders  will  be  not  morti 
than  sufficient  to  pay  the  debts  of  the  corporation,  no  previ- 
ous assessment,  either  by  the  corporation  or  by  a  court  of 
equitj',  is  necessary,  but  that  the  assignee  may  sue  for  the  full 
unpaid  balance.' 

§  6471.  Passes  "What  Franchises.  —  Such  an  assignment 
does  not,  according  to  one  view,  pass  the  franchises  of  the 
corporation,  in  the  absence  of  an  enabling  statute;^  though, 
as  we  have  already  seen,*  what  are  termed  the  secondary  fran- 
chises of  a  corporation  are  capable  of  alienation,  and  are 
vendible  in  execution.  There  is,  therefore,  no  good  reason 
why  such  an  assignment  should  not  pass  those  franchises  which 
are  vendible  in  execution,  which  are  subject  to  taxation,  and 
which,  roughly  speaking,  consist  of  the  opportunities  of  making 
money  which  the  corporation  has,  under  special  privileges 
which  have  been  conferred  upon  it  by  charter,  statute,  or  mu- 
nicipal ordinance,  —  such  as  the  right  to  occupy  certain  streets 

'  Hurl  but    V.    Carter,     21    Barb.  '  Boeppler  v.  Menown,  supra. 

(N.  Y.)  221.  ♦  Lehigh  Iron  Oo.'s  Estate,  12  Pa. 

'  Boeppler    v.    Menown,    17    Mo.      Co.  Ct.  257. 
App.  447.    Compare  Shultz  v.  Sutter,  *  Ante,  §  5352,  el  seq. 

3  Mo.  App.  137. 
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of  a  city  with  a  railroad.  The  distinction  between  primary  and 
secondary  franchises  is  perfectly  clear:  A  primary  franchise  is 
the  right  to  be  a  corporation,  and  this  is  vested  in  the  individ- 
uals composing  the  corporation,  and  not  in  the  corporation 
itself.  Such  a  franchise  is,  therefore,  not  assignable  as  the 
property  of  the  corporation,  because  it  is  not  its  property.^ 
Besides,  if  the  principle  were  otherwise,  then,  by  assigning  its 
effects  and  franchises,  the  assignee  would  himself  become,  to 
all  intents  and  purposes,  a  corporation,  with  the  same  powers 
as  those  possessed  by  the  assignor;  and  he,  in  turn,  by  selling 
the  assets  and  franchises,  would  vest  in  the  purchaser  at  his 
assignee's  sale  the  same  faculty  of  being  a  corporation,  with 
all  the  franchises  which  his  assignor  possessed.  Such  a 
proposition,  it  has  been  justly  said,  would  be  startling.  It 
was  therefore  held  that  the  voluntary  assignee  for  creditors, 
of  a  banking  corporation,  was  not  entitled  to  an  order  for 
leave  to  sell  "all  the  rights,  privileges,  powers,  and  immuni- 
ties which  were  granted  by  said  act  incorporating  said  bank."^ 

§  6472.  Whether  Passes  Rights  of  Action  ex  Delicto. — 

Such  an  assignment,  according  to  some  opinion,  passes  the 
right  of  action  which  the  corporation  may  have,  ex  delicto, 
against  its  directors  to  recover  damages  for  their  mismanage- 
ment of  its  affairs.' 

§  6473.  Whether    the   Directors  may  Make  Such  an  As- 
signment without  Authorization  of  the  Stockholders.  —  We 

have  already  considered  this  subject  in  discussing  the  powers 
of  the  directors  of  corporations,*  with  the  conclusion  that  it  is 
within  the  discretionary  power  of  the  directors  to  make  an 
assignment  of  all  the  assets  of  the  corporation  for  a  ratable 
distribution  among  its  creditors,  without  the  assent  of  the 
stockholders,  unless  the  charter  or  governing  statute  enacts  or 
implies  the  contrary,' — though  there  is  some  opposing  au- 

»  Fietsamt).  Hay,  122  111.  293;  g.  c.  Tenn.  630;  s.  c.  24  Am.  St.  Eep.  625. 

3  Am.  St.  Rep.  492.  See  also  ante,  §§  4122,  4126. 
'  Ibid.  *  Ante,  §  3986. 

'  Wallace  v.  Lincoln  Sav.  Bank,  89  '  Chew  v.  EUingwood,  86  Mo.  260, 
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thority.^  The  practical  effect  of  such  an  assignment  is,  in 
most  cases,  to  put  an  end  to  the  existence  of  the  corporation, 
though  such  is  not  necessarily  its  legal  effect.  Such  an 
assignment,  therefore,  approaches  very  near  the  grade  of  those 
constituent  acts,  the  power  to  do  which  has  not  been  dele- 
gated to  the  directors,  unless  by  charter,  statute,  or  by-law; 
and,  therefore,  it  manifestly  ought  not  to  be  exercised  by  the 
directors  without  the  consent  of  the  majority  of  the  stock- 
holders, except  in  a  case  of  emergency.^  Nevertheless,  it  has 
been  held  that  the  directors  may  make  such  an  assignment, 
even  in  opposition  to  the  will  of  the  shareholders.'  It  rea- 
sonably follows  that  such  an  assignment  cannot  be  impeached 
at  the  instance  of  stockholders  in  a  collateral  proceeding,  on 
the  ground  that  some  of  the  directors  were  not  legally  elected, 


273 ;  «.  c.  56  Am.  Eep.  429 ;  Merrick 
V.  Bank  of  Metropolis,  8  Gill  (Md.), 
59;  Descombes  v.  Wood,  91  Mo.  196; 
s.  c.  60  Am.  Eep.  239 ;  Tripp  v.  North- 
western Nat.  Bank,  41  Minn.  400; 
s.  c.  43  N.  W.  Rep.  60  (under  a  stat- 
ute); Hutchinson  v.  Green,  91  Mo. 
367;  Chase  v.  Tuttle,  55  Conn.  455; 
s.  c.  12  Atl.  Eep.  874;  3  Am.  St.  Eep. 
64 ;  Boardman  v.  Keystone  Standard 
"Watch  Co.  (Pa.  0.  P.),  8  Lancaster 
Law  Eev.  25 ;  Sargent  v.  Webster,  13 
Met.  (Mass.)  497;  s.  c.  46  Am.  Dec. 
743;  Dana  v.  Bank,  5  Watts  &  S. 
(Pa.)  223;  Ardesco  Oil  Co.  •».  North 
American  Min.  Co.,  66  Pa.  St.  375; 
De  Camp  v.  Alward,  52  Ind.  468; 
Foster  v.  MuUariphy  Planing  Mill 
Co.,  92  Mo.  79;  s.  c.  4  S.  W.  Eep. 
260.  To  the  same  effect,  see  Wright  v, 
Lee,  2  S.  Dak.  596;  g.  c.  51  N.  W. 
Eep.  706;  Lehigh  Iron  Co.'s  Estate, 
12  Pa.  Co.  Ct.  257.  There  is  a  note  on 
this  subject  in  19  Am.  &  Eng.  Corp. 
Cas  128. 

^  Gibson  v.  Goldthwaite,  7  Ala. 
281;  g.  c.  42  Am.  Dec.  592;  Bank 
Comm'rs  v.  Bank  of  Brest,  Harr.  Oh. 
(Mich.)  106. 


'  In  Merrick  ».  Trustees,  8  Gill 
(Md.),  59,  there  was  previous  author- 
ization by  the  stockholders. 

'  Hutchinson  v.  Green,  91  Mo. 
367;  Descombes  v.  Wood,  91  Mo.  196; 
s.  c.  60  Am.  Eep.  239 ;  qualifying  Epp- 
right  V.  Nickerson,  78  Mo.  482,  where 
it  was  held  that  such  an  assignment, 
if  made  by  the  directors  without  the 
consent  of  the  stockholders,  would  be 
ultra  vires  and  void,  but  only  against 
the  stockholders ;  and  that  a  creditor 
of  the  corporation  could  not  make  the 
objection.  In  so  holding  it  was  said 
by  Black,  J. :  "  The  corporation,  then, 
has  the  power  to  make  an  assignment, 
and  that  power  being  vested  in  the 
directors  without  restriction,  it  must 
follow  that  they,  and  they  alone,  are 
authorized  to  make  it.  It  is  the  duty 
of  the  directors  to  care  for  the  cred- 
itors, and  when  the  corporation  be- 
comes crippled  and  unable  to  meet  its 
obligations  in  the  usual  course  of  busi- 
ness, it  is  compel  ent  for  the  directors 
to  make  an  assignment,  and  this  they 
may  do  without  the  consent  of  the 
stockholders. ' '  Hutchinson  v.  Green, 
91  Mo.  367,  375. 
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where  they  were  directors  de  facto}  The  principle  which 
upholds  the  acts  of  the  directors  of  a  corporation,  who  are 
such  de  facto,  though  possibly  not  de  jure^  upholds  an  assign- 
ment made  for  the  benefit  of  creditors  by  a  board  of  directors 
elected  outside  the  State  creating  the  corporation.'  It  is 
scarcely  necessary  to  add  that  such  an  assignment,  even  if 
made  without  original  power  on  the  part  of  the  directors, 
would  be  validated  by  the  subsequent  assent  or  acquiescence 
of  the  stockholders;''  and  on  the  other  hand,  that  a  stock- 
holder may  be  precluded  by  his  laches  from  questioning  such 
an  assignment.*  It  need  not  be  said  that  the  directors  do 
not  exercise  the  power  held  to  exist  in  them  by  the  decisions 
cited  in  this  section,  by  formally  executing  the  assignment 
themselves:  they  authorize  the  proper  officers  of  the  corpo- 
ration to  execute  it.' 

§  6474.  Formalities  in  Making  the  Assignment.  —  Where 
there  is  a  statute  providing  the  formalities  necessary  in  mak- 
ing a  deed  of  assignment  by  a  corporation  for  the  benefit  of 
its  creditors,  that,  of  course,  must  be  followed.'  Where  there 
is  no  such  statute,  the  instrument  of  assignment  ought  to  ful- 

•  Boardman  v.  Keystone  Standard  may,  it  has  been  held,  authorize  the 
Watch  Co.  (Pa.  C.  P.),  8  Lancaster  president,  or  one  of  their  own  num- 
Law  Rev.  25.  her,  to  assign  such  securities.    Spear 

"  Ante,  §  3893,  et  seq.  v.  Ladd,  11  Mass.  94;  Northampton 

'  Wright  V.  Lee,  2  S.  Dak.  596 ;  s.  c.  Bank  v.  Pepoon,  11  Mass.  288 ;  Ste- 

51    N.    W.     Rep.   706;   Milliken  v.  vens  v.  Hill,  29  Me.  133.     And  see 

Steiner,  56  Ga.  251,  253.  Bank    Comm'rs   v.  Bank   of    Brest, 

*  Ante,  §  5303;  Lehigh  Iron  Oo.'b  Harr.  Oh.  (Mich.)  106. 

Estate,  12  Pa.  Co.  Ct.  257.  '  Ante,  §  5017 ;  Tripp  v.  North west- 

=■  Descombes  v.  Wood,  91  Mo.  196;  ern  Nat.  Bank,  45  Minn.  383;  s.  c.  48 

g.  c.  60  Am.  Eep.  239 ;  ante,  ^  4494.  N.  W.  Eep.  4.    In  this  case  it  was 

'  Thus,  an  assignment  of  all  the  held  that  a  resolution  by  the  directors 

property  and  assets  of  a  bank  to  cer-  of  an  insolvent  corporation,  authoriz- 

tain  trustees  for  the  benefit  of  credit-  ing  its  officers  to  assign  all  its  assets 

ors,  executed  by  the  president  of  the  for  the  equal  benefit  of  all  its  cred- 

corporation,  and  sealed  with  its  seal,  itors,  is  sufficient  to  authorize  sucli 

in  pursuance  of  an  ordinance  of  the  an  assignment,  under  the  Minnesota 

board  of  directors,  was  held  valid  in  Insolvent  Law  of  1881,  as  against  a 

Ex  parte  Conway,  4  Ark.  302.    In  the  subsequent   attachment    of    the    cor- 

case  of  a  hank,  where  the  assets  to  be  porate  property, 
assigned   consist  of    securities,  they 
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fill  the  requisites  of  a  formal  deed  of  the  corporation,  to  pass 
the  property  intended  to  be  passed  by  it,  whether  real  or  per- 
sonal.^ The  requirement  of  an  affidavit  of  good  faith  is  not 
necessary,  in  Montana,  because  the  statute  requiring  that 
formality  does  not  apply  to  assignments  for  the  benefit  of 
creditors.''  A  bona  fide  assignment  has  been  held  good,  not- 
withstanding the  corporate  seal  was  not  used.'  Such  assign- 
ments have  been  held  valid  where,  in  strictness,  they  would 
be  good  only  in  equity, — as  where  the  board  of  trustees  had 
not  been  re-elected  and  maintained,  to  the  extent  of  the  num- 
ber required  by  the  statute;  where  the  assignment  was  not 
authorized  at  a  regular  meeting  of  the  stockholders  or  trustees; 
where  no  corporate  seal  was  affixed  to  the  instrument  of  assign- 
ment, no  seal  ever  having  been  adopted  by  the  corporation; 
where  the  corporation  had  been  created  with  but  three  mem- 
bers, who  had  elected  themselves  as  trustees,  and,  upon  one  of 
them  retiring,  it  had  sunk  to  the  status  of  a  mere  joint-stock 
partnership,  the  two  remaining  stockholders  being,  in  sub- 
stance, the  absolute  owners  of  the  property  assigned.^  It  has 
been  held  that  a  general  assignment  for  creditors  of  a  corpo- 
ration is  not  rendered  void  by  the  fact  that  the  notice  of  the 
stockholders'  meeting,  at  which  it  was  authorized  to  be  made, 
was  given  to  the  transferees,  and  not  to  the  transferors,  of  cer- 
tain shares,  the  transfers  of  which  were  insufficient  to  pass 
the  legal  title,  because  not  formally  made  in  the  transfer- 
books.°  The  reason  was  that  the  by-latv  requiring  the  registry 
of  the  transfers  was  for  the  benefit  of  the  corporation,  which 
they  might  waived  and  that  this  waiver  was  binding,  not  only 

'  Thus,  in  Texas,  where  the  use  of  ance  with  the  requirement  of  §  4668, 

the  corporate  seal  is  necessary  to  con-  Comp.  Laws  S.  Dak. :  Wright  v.  Lee, 

vey  land,  an  unsealed  instrument  of  2  S.  Dak.  596 ;  s.  c.  61  N.  W.  Kep.  706. 

assignment  is  invalid,  although  the  '  Teitig  v.  Boesman,  supra.    But 

inventory    shows     only    personalty,  see  Shropshire  v.  Behrens,  77  Tex. 

Shropshire  v.  Behrens,  77  Tex.  275;  275;  s.  c.  13  S.  W.  Eep.  1043. 

<.  c.  13  S.  W.  Eep.  1048.  *  Teitig  v.  Boesman,  supra. 

'  Teitig  V.  Boesman,  12  Mont.  404;  "i  American  Nat.  Bank  v.  Oriental 

«.  c.  31  Pac.  Eep.  371.    What  affidavit  Mills,  17  E.  I.  551;  s.  c.  11  Eail.  & 

of  the  president,  to  the  correctness  of  Corp.  L.  J.  206 ;  23  Atl.  Eep.  795. 

the  inventory,  is  a  sufficient  compli-  '  See  ante,  §  2388. 
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upon  itself,  but  also  upon  its  creditors.'  There  is  no  neces- 
sity that  the  assignee,  trustee  or  trustees,  to  whom  the  assign- 
ment is  made,  should  join  in  the  execution  of  the  deed;"  or 
enter  into  covenants  to  perform  the  trusts.  The  moment  the 
deed  is  made,  the  right  of  property  passes  and  vests  in  the 
assignee,  trustee  or  trustees,  named  therein,  and  the  relation 
of  trustee  and  cestui  que  trust,  as  between  them  and  the  cred- 
itors, is  at  once  established,  so  that  the  corporation  cannot 
recall  the  deed.'  Any  act  done  by  them  which  shows  their 
assent  will  make  the  deed  obligatory  upon  them;  and  equity 
will  enforce  the  trust,  and  will  not  allow  it  to  fail  for  want  of 
a  trustee.*  The  fact  that  the  schedule  attached  to  such  deed 
of  assignment  is  defective,  or  that  no  schedule  is  attached  at 
all,  will  not  vitiate  the  assignment.^  That  only  a  part  of  the 
trustees,  to  whom  the  assignment  has  been  made,  have  signed 
the  deed  of  assignment,  has  been  held  no  objection  to  an  action 
to  possess  themselves  of  assets  being  maintained  in  the  names 
of  all,  provided  they  are  all  before  the  court;  since  the  court 
can  transfer  the  possession  to  those  who  have  signed,  and 
allow  them  to  hold  it  for  the  others,  and  to  come  in  and  exe- 
cute the  necessary  bonds;  and  if  they  fail  to  come  in  and  exe- 
cute such  bonds  within  a  reasonable  time,  the  court  can 
remove  them  and  appoint  others.  And  it  has  been  held  that, 
in  such  a  case,  the  trustees  who  have  qualified  are  entitled  to 
an  injunction  to  aid  them  in  getting  possession  of  the  assets, 
the  remedy  by  an  action  of  replevin  being  inadequate  and 
incomplete.'  In  respect  of  the  necessity  of  recording  such  a 
deed  of  assignment,  it  has  been  held,  that  the  act  of  one  bank 

'  See  ante,  §  2388.  whatsoever,  in  as  full  and  complete  a 

•  Flint  V.  Clinton  Co.,  12 N.  H.  430;      manner  as  the  same  are  now  owned, 
Ex  parte  Conway,  4  Ark.  302.  held,  and  possessed  by  it,"  and  the 

'  Ex  parte  Conway,  supra,  assignees  accepted  the  trust,  the  right 

*  Ibid.  of  property  passed  to  them,  together 
'  Ibid.j  Kobins  v.  Embry,  1  Smedes  with  the  right  to  sue  for  and  recover 

6  M.  Ch.  (Miss.)  207.  Where  an  the  rights,  credits,  etc.,  belonging  to 
insolvent  Bank  executed  an  assign-  the  bank.  Hill  v.  Western  &c.  E. 
ment  of  "all  and  every  of  its  prop-  Co.,  86  Ga.  284;  s.  c.  12  S.  E.  Eep. 
erty,  effects,   rights,  and  credits,  of  635. 

each  and  every  kind  and  character  '  Ex  parte  Conway,  4  Ark,  302. 
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delivering  to  another  a  mass  of  notes  and  bills  of  exchange, 
as  collateral  security,  for  an  advance  to  be  used  in  redeeming 
the  notes  of  the  bank  executing  the  pledge,  is  not  an  assign- 
ment for  the  benefit  of  creditors,  within  a  statute  requiring 
such  an  assignment  to  be  recorded,  and  that  such  a  delivery 
is  not  invalid  for  that  reason.^ 

§  6475.  Validity  of   Conditions   in   Sucb   Assignments. — 

The  validity  of  a  condition  in  sucb  a  deed  of  assignment,  by 
which  the  assignee  is  required  to  prefer  certain  creditors  be- 
fore the  others,  is  considered  in  another  connection.^  Such 
an  assignment,  made  by  the  central  board  of  the  Real  Estate 
Bank  of  Arkansas,  was  held  valid  in  a  mandamus  proceeding 
although  some  of  the  trustees  to  whom  the  assignment  was 
made  were  indebted  to  the  bank,  their  indebtedness  not 
being  thereby  extinguished;  although  the  debtors  of  the 
bank  were  allowed  to  pay  their  debts  in  eight  annual  in- 
stallments; although  it  was  not  expressed  on  the  face  of  the 
deed  that  the  bank  was  not  in  failing  or  insolvent  circum- 
stances; and  although  it  was  provided  that  the  trustees  to 
whom  the  assignment  was  made  should  give  bonds  for  the 
faithful  execution  of  their  trust,  —  not  to  the  Governor  of  the 
State,  but  to  the  attorney  of  the  bank,  and  his  successors  in 
office.^  It  is  submitted,  in  opposition  to  this  untenable  deci- 
sion, that  a  provision  in  a  deed  of  assignment,  allowing  the 
debtors  of  the  corporation  the  period  of  eight  years  in  wbich 
to  liquidate  their  debts,  withdrawing  the  assets  of  the  corpo- 
ration during  that  long  period  from  its  creditors,  is  fraudulent 
on  its  face,  under  every  conception  known  to  lawyers.  In 
another  decision,  rendered  in  the  same  era  of  wildcat  banks 
and  the  insolvencies  growing  out  of  them,  it  was  held  that 
such  an  assignment  was  not  void  by  reason  of  allowing  twelve 
months  for  the  collection  of  the  debts,  which  were  numerous 
and  due  from  persons  widely  scattered,  before  any  distribu- 
tion should  be  made,  since  this  was  not  regarded  as  unreason- 

1  Griffin  v.  Eogers,  38  Pa.  St.  382.  '  Post,  §  6492,  et  seg. 

'  Ex  parte  Oonway,  4  Ark.  302. 
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able  under  the  circumstances.  Nor  was  it  vitiated  by  a  power 
which  it  undertook  to  confer  upon  the  assignees,  of  compro- 
mising with  the  debtors  in  such  a  manner  as,  in  the  judgment 
of  the  assignees,  should  be  for  the  interest  of  the  creditors; 
nor  because  it  prohibited  the  assignees  from  paying  any  claim 
not  first  declared  valid  by  the  board  of  directors;  nor  because 
the  assignees  were  required  to  account  periodically  to  the  board 
of  directors}  This  decision  is  deserving  of  as  little  respect  as 
the  one  previously  referred  to.  It  attempted  to  make  an  as- 
signment of  the  assets  of  the  bank,  to  hold  the  creditors  at 
arm's  length  for  the  minimum  period  of  one  year,  and  to  keep 
the  assignees  under  the  control  of  the  board  of  directors.  By 
this  legerdemain  the  directors  assumed  to  assign,  and  not  to 
assign;  to  turn  over  the  assets  of  the  bank  to  an  assignee,  and 
yet  to  hold  the  assignee  by  a  string  and  keep  him  under  their 
superintendence.  This  corporation  was  one  of  those  which 
blossomed  plentifully  during  the  "  wildcat "  and  "  red-dog  " 
era  of  American  finance.  It  was  a  "railroad  and  banking" 
corporation, — that  is  to  say,  it  was  a  banking  corporation  which 
was  also  authorized  by  its  charter  to  construct  and  operate  a 
railroad.  After  having  nearly  completed  the  road  and  ex- 
hausted its  means,  it  was  compelled  to  make  an  assignment  for 
the  benefit  of  its  creditors.  The  period  for  completing  the 
road  allowed  by  its  charter  had  nearly  expired,  and  the  expira- 
tion of  the  charter  without  the  completion  of  the  road  would 
cause  forfeiture  of  the  franchises.  The  road,  in  its  unfinished 
condition,  was  comparatively  worthless,  and  the  failure  to 
complete  it  would  involve  a  total  loss  to  the  company  of  the 
amount  expended,  and  would  diminish  the  ability  of  the  com- 
pany to  meet  and  pay  its  debts.  With  this  predicate,  it  was  fur- 
ther held  that  a  provision  in  the  deed  of  assignment,  authorizing 
the  assignees  to  borrow  $250,000  to  complete  the  road,  and 
pledging  the  assets  of  the  company  and  the  profits  of  the  road, 
for  the  payment  of  that  sum  when  borrowed,  before  any  other 
debts  were  paid,  did  not  vitiate  the  assignment;  that  provi- 
sions in  the  assignment,  which  conferred  upon  the  trustees 

'  Eobina  v.  Embry,  1  Smedes  &  M.  Ch.  (Miss.)  207. 
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the  power  of  managing  and  controlling  the  road,  merely  oper- 
ated to  assign  the  profits  of  the  road,  with  its  temporary  con- 
trol, to  the  assignees,  for  the  benefit  of  the  creditors,  and  did 
not  vitiate  the  instrument  itself;  that  a  provision  reserving 
power  to  the  directory,  to  appoint  new  trustees  to  fill  any  va- 
cancies which  might  occur,  did  not  vitiate  the  assignment; 
that  a  provision  requiring  the  assignees  "  to  pay  all  the  neces- 
sary expenses  of  the  president,  directors,  and  company  of  the 
bank  in  the  management  of  the  corporation,"  did  not  avoid 
the  assignment,  as  it  did  not  show  a  fraudulent  intent  to  secure 
a  benefit  to  the  assignors,  but  a  design  to  obtain  a  future  ac- 
cruing profit  for  the  benefit  of  creditors;  and  that  the  fact 
that  such  assignment  made  the  assignees  the  joint  agents  of 
the  bank  and  the  creditors  of  the  bank,  in  managing  the  road, 
and  in  receiving  and  disbursing  the  profits,  did  not  vitiate  it.' 

§  6476.  Further  of  this  Subject. —  Such  an  assignment 
will  be  good  against  a  judgment  creditor,  although  the  charter 
of  the  corporation  declares  that  the  stockholders  shall  be  per- 
sonally responsible  for  the  debts  of  the  corporation.^  It  is 
scarcely  necessary  to  say  that  a  corporation  will  not  be  upheld 
in  making  an  assignment  contrary  to  the  provisions  of  its 
charter;'  and  it  may  be  assumed  that  this  will  be  so,  although 
there  may  be  a  general  law  which  would  authorize  the  assign- 
ment contrary  to  the  provisions  of  the  charter.  In  such  a  case, 
it  may  be  assumed  that  the  special  law  of  the  corporation  will 
govern,  in  opposition  to  the  general  law,  under  the  principle 
in  the  interpretation  of  statutes,  generalia  specialibus  non 
derogant.  But  the  validity  of  such  an  assignment,  in  so  far 
as  it  operates  as  the  foundation  of  a  right  of  action  by  the 
assignee  against  the  stockholders,  resident  and  nonresident, 
must  in  general  be  determined  in  accordance  with  the  laws  of 
the  State  creating  the  corporation,  and  within  which  it  is 
domiciled.^ 

'  Eobins  v.  Embry,  1    Smedes  &  •  Bingo  v.  Biscoe,  13  Ark.  563. 

M.  Ch.  (Miss.)  207.  *  For  example,  a  corporation  cre- 

'  Pope  V.  Brandon,  2  Stew.  (Ala.)  ated  under  the  laws  of  Virginia,  for 

401,  405 ;  s.  c.  20  Am.  Dec.  49.  the  purpose  of  transacting  an  express 
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§  6477.  Validity  of  an  Assigrnment  Giving  Assignee  Dis- 
cretionary Power  to  Sell.  —  There  is  a  division  of  judicial 
opinion  upon  tlie  question  whether  an  assignment  which 
clothes  the  assignee  with  power  to  sell  upon  such  terms  as  he 
may  think  fit,  is  valid.  It  has  been  held  that  an  assignment 
by  a  corporation  of  all  its  property,  real  and  personal,  in  trust 
for  all  its  creditors,  with  direction  that  the  assignees  should 
proceed,  with  reasonable  and  convenient  dispatch,  to  convert 
the  property  into  money  and  for  that  purpose  to  sell  and  dis- 
pose of  any  and  all  of  the  property,  in  such  manner  and  on 
such  terms  as  they  might  deem  most  for  the  interest  of  the 
trust,  was  not  invalid  by  reason  of  the  fact  that  it  vested  the 
assignee  with  this  discretion.  The  court  did  not  perceive  how 
the  end  to  be  accomplished,  the  conversion  of  the  property 
into  money  for  distribution  among  the  creditors  of  the  com- 
pany, could  have  been  well  and  beneficially  accomplished 
without  such  a  fair  and  rational  discretion  as  was  conferred 
on  the  assignees.  The  court  saw  no  attempt  in  that  discre- 
tion to  hinder  and  delay  creditors,  but,  on  the  contrary,  it 
seemed  to  the  court  to  be  a  careful  precaution  to  prevent  a 
sacrifice  of  the  property,  whereby  the  creditors  would  have 
been  injured.*     But  other  courts  have  held  that  a  clause  in 

and  transportation  business,  and  dom-  not  yet  delivered  to  consignees,  or  not 
iciled  in  that  State,  executed  a  deed  yet  transported  under  existing  con- 
of  trust,  pursuant  to  resolutions  of  tracts ;  and  preferred  certain  creditors 
its  directors,  whereby  it  conveyed  all  over  others.  It  was  held  that  the 
its  property  to  trustees  for  the  benefit  validity  of  this  deed  must  be  detei- 
of  its  creditors,  reserving  enjoyment  mined  by  the  laws  of  Virginia,  and 
of  the  property  until  a  specified  date,  that,  under  those  laws,  it  was  valid, 
unless  the  trustees  should  be  required  Lewis  v.  Glenn,  84  Va.  947 ;  s.  c.  6  S. 
by  some  creditor  to  take  possession;  Rep.  866;  21  Am.  &  Eng.  Corp.  Oas. 
required  the  trustees  to  pay  out  of  569.  Previously  to  this  decision  the 
the  trust  fund  all  debts  that  should  Court  of  Appeals  of  Maryland,  ex- 
become  due  from  the  company  to  its  amining  the  question  with  reference 
oflBcers  and  agents  during  that  period,  to  the  decisions  in  Virginia,  had 
and  all  debts  which  the  company  reached  the  conclusion  that  the  deed 
might  incur  to  railroad  companies  for  was  valid  under  the  laws  of  Virginia, 
transportation,  during  that  period,  Baltimore  &c.  R.  Co.  v.  Glenn,  28  Md. 
over  and  above  the  net  receipts  for  287 ;  s.  c.  92  Am.  Dec.  688. 
such  transportations ;  reserved  to  the  '  McOallie  v.  Walton,  37  Ga,  611 ; 
grantor  all  tolls  and  compensation  for  s.  c.  95  Am.  Dec.  369. 
the  transportation  of  express  matter 
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such  an  instrument  of  assignment,  conferring  upon  the  as- 
signee the  power  to  sell  the  assets  at  such  times  and  upon 
such  terms  as  he  may  see  fit,  has  a  manifest  tendency  to  hin- 
der and  delay  the  creditors,  and  hence  renders  the  deed  fraud- 
ulent in  law,  and  void.'  And  they  have  especially  predicated 
this  conclusion  upon  clauses  conferring  upon  the  assignee, 
either  in  express  terms  or  by  necessary  implication,  power  to 
sell  on  credit} 


*  It  was  so  held  in  Jessup  v.  Hulse, 
29  Barb.  (N.  Y.)  539,  where  the  deed 
authorized  the  assignee  to  "sell,  dis- 
pose of,  and  convey  the  said  real  estate 
and  personal  property,  at  such  times 
and  in  such  manner  as  shall  be  most 
conducive  to  the  interest  of  the  cred- 
itors" of  the  assignor,  "  and  convert 
the  same  into  money  as  soon  as  may  be 
consistent  with  the  interests  of  said 
creditors."  This  rendered  the  assign- 
ment void,  because  it  conferred  the 
power  to  delay  making  sales  of  the 
assigned  property,  and  converting 
the  same  into  money.  But  see  Town- 
send  V.  Stearns,  32  N.  Y.  209,  216.  In 
D'lvernois  v.  Leavitt,  23  Barb.  (N.  Y.) 
63,  80,  the  assignment  was  held  void 
because  it  authorized  the  assignee  to 
sell  on  credit,  and  also  because  it 
clothed  him  with  discretion  as  to 
when  the  proceeds  should  be  divided 
among  the  creditors.  So,  a  clause 
authorizing  the  assignee  to  compro- 
mise with  creditors,  if  he  deems  best, 
avoids  the  assignment,  because  it  ob- 
viously tends  to  delay.  McDonnell  v. 
Sherwood,  84  N.  Y.  522,  531 ;  ».  c.  38 
Am.  Eep.  537 ;  61  How.  Pr.  (N.  Y.) 
72;  Gazzam  v.  Poyntz,  4  Ala.  374; 
«.  c.  37  Am.  Dec.  745.  The  same  has 
been  held  of  a  clause  authorizing  the 
assignee  to  continue  the  debtor's  busi- 
ness, and  to  invest  funds  in  the  com- 
pletion of  certain  articles  in  course  of 
manufacture.  Dunham  v.  Water- 
man, 17  N.  Y.  9,  17;  s.  c.  72  Am.  Dec. 


406;  6  Abb.  Pr.  (N.  Y.)  369.  So  of 
an  assignment  authorizing  partner- 
ship effects  to  be  applied  to  the  indi- 
vidual debt  of  a  partner.  Euhl  v. 
Phillips,  2  Daly  (N.  Y.),  49.  So  of 
an  assignment  in  trust  for  the  as- 
signor, containing  a  clause  designed 
to  postpone  the  payment  of  debts 
until  the  debtor's  death.  Young  v. 
Heermans,  66  N.  Y.  874,  382.  Or  any 
other  provision  departing  from  the 
regular  course  in  the  payment  of  the 
debts.  Gazzam  v.  Poyntz,  supra. 
The  same  has  been  held  of  a  clause 
authorizing  the  assignee  to  sell "  upon 
such  terms  and  conditions  as  in  bis 
judgment  may  be  best,"  etc.  Shu- 
feldt  V.  Abernathy,  12  M.  Y.  Leg.  Obs. 
176.  But  see  Kellogg  v.  Slauson,  11 
N,  Y.  302,  305.  A  clause  authorizing 
the  assignee  to  sell  at  public  or  private 
sale  does  not  invalidate  the  assign- 
ment. Lord  V.  Devendorf,  54  Wis. 
491 ;  s.  c.  41  Am.  Kep.  58.  A  provi- 
sion for  such  delay  as  would  ordi- 
narily be  incidental  to  the  execution 
of  such  a  trust,  where  delay  is  not  one 
of  the  objects  of  the  deed,  does  not 
invalidate  it.  Bellows  v.  Partridge, 
12  N.  Y.  Leg.  Obs.  221;  Curtis  v. 
Leavitt,  17  Barb.  (N.  Y.)  309,  316; 
«.  c.  15  N.  Y.  9,  205;  Spaulding  v. 
Strang,  38  N.  Y.  9,  12;  Hauselt  i;. 
Vilmar,  76  N.  Y.  630. 

*  Hutchinson  v.  Lord,  1  Wis.  286 ; 
».  c.  60  Am.  Dec.  381 ;  Keep  v.  San- 
derson, 2  Wis.  42 ;  a.  e.  60  Am.  Dec. 
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§  6478.  Questioning'  the  Validity  of  the  Assignment.  —  It 

has  beeu  held  that  the  validity  of  such  an  assignment  may  be 
litigated  in  a  proceeding  by  the  assignee  to  recover  damages 
for  a  conversion  of  a  portion  of  the  assigned  estate,  where  the 
substantial  defendant  is  a  creditor  of  the  corporation,  and 
the  answer  sets  up  that  the  assignment  was  made  with  the 
intent  to  hinder,  delay,  and  defraud  its  creditors.^  Where  a 
creditor  elects  to  disregard  the  assignment  and  attach  the  prop. 


404 ;  Nicholson  v.  Leavitt,  6  N.  Y.  510 ; 
8.  c.  57  Am.  Deo.  499 ;  Bowen  v.  Park- 
hurst,  24  111.  258,  261 ;  D'lvernois  v. 
Leavitt,  23  Barb.  (N.  Y.)  63,  80;  Ruhl 
V.  Phillips,  2  Daly  (N.  Y.),  49;  Porter 
V.  Olark,  12  How.  Pr.  (N.  Y.)  107, 110; 
Kellogg  V.  Slauson,  11  N.  Y.  302,  305; 
Brigham  v.  Tillinghast,  13  N.  Y.  215, 
218 ;  Rapalee  v.  Stewart,  27  N.  Y.  310 ; 
Porter  v.  Williams,  9  N.  Y.  142;  «.  c. 

59  Am.  Dec.  519 ;  Billings  v.  Billings, 
2  Cal.  107 ;  s.  c.  56  Am.  Dec.  319.  On 
the  other  hand,  such  a  deed  is  not 
void  because  it  withholds  from  the 
assignee  the  discretion  to  sell  on 
credit,  and  requires  him  to  sell  only 
for  cash.  Carpenter  v.  Underwood, 
19  N.  Y520;  Grant  v.  Chapman,  38 
N.  Y.  293.  Compare  Loeschigk  v. 
Bridge,  42  N.  Y.  421,  429;  affirming 
».  c.  19  Abb.  Pr.  (N.  Y.)  181;  3  Rob. 
(N.  Y.)  342.  The  course  of  decision 
on  this  question  in  the  Supreme  Court 
of  Wisconsin  may  be  traced  by  com- 
paring the  following  cases :  Norton  v. 
Kearney,  10  Wis.  443,  449  (distin- 
guishing or  limiting  Hutchinson  v. 
Lord,  supra) ;  Keep  v.  Sanderson,  12 
Wis.  362,  362,  on  second  appeal; 
Bound  V.  Wisconsin  &c.  R.  Co.,  45 
Wis.  543,  575  (reaflarming  Hutchin- 
son V.  Lord,  supra,  and  Keep  v.  San- 
derson, as  reported  in  2  Wis.  42;  s.  c. 

60  Am.  Dec.  404) ;  Lord  v.  Devendorf , 
54  Wis.  491  (reaffirming  the  previous 
cases,  and  holding  that  a  provision 
that  the  assignee  shall  "  with  alloon- 
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venient  diligence,  sell  and  dispose  of 
the  property  at  public  or  private  sale, 
as  he  may  deem  most  beneficial  to 
the  interests  of  the  creditors,  .... 
and  convert  the  same  into  money," 
does  not  authorize  a  sale  on  credit, 
there  being  nothing  said  about  terms 
and  conditions  or  prices,  as  in  Hutch- 
inson V.  Lord,  supra).  See  also  Sum- 
ner V.  Hicks,  2  Black  (U.  S.),  532 
(following  and  applying  the  Wiscon- 
sin doctrine) ;  and  compare  Beus  v. 
Shaughnessy,  2  Utah,  492,  501,  and 
Kellogg  V.  Slauson,  11  N.  Y.  302.  If 
the  provision  is  intended  to  delay  or 
hinder  creditors  by  postponing  the 
conversion  of  the  assets  into  cash,  or 
if  it  is  such  as,  on  the  face  of  it,  must 
inevitably  authorize  such  a  delay,  it 
will  avoid  the  assignment.  Curtis  v. 
Leavitt,  17  Barb.  (N.  Y.)  316;  «.  c.  15 
N.  Y.  205 ;  Jessup  v.  Hulse,  29  Barb. 
(N.  Y.)  539,  542;  People  v.  Kelly,  35 
Barb.  (N.Y.)  460.  It  has  been  so  held 
of  a  provision  authorizing  the  trustee 
to  convert  any  assets  into  "  money  or 
available  means,"  as  this  was  re- 
garded as  implying  a  power  to  sell  on 
credit.  Brigham  v.  Tillinghast,  13 
N.  Y.  218.  So  where  the  provision 
was  that  the  trust  property  should  be 
"  converted  into  cash  or  otherwise 
disposed  of  to  the  best  advantage." 
Rapalee  v.  Stewart,  27  N.  Y.  310. 

1  Wright  V.  Lee,   2  S.  Dak.  596; 
s.  c.  51  N.  W.  Rep.  706. 
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erty  of  the  corporation,  and  thereupon  a  contest  arises  be- 
tween him  and  the  assignee,  the  question  is  one  which  concerns 
the.  title  of  the  assignee  to  the  property,  and  it  is  properly 
drawn  in  question  in  such  a  proceeding:  it  is  not  a  question 
where,  in  theory  of  law,  the  validity  of  the  assignment  is  sub- 
ject to  collateral  attack}  But  if  it  were,  the  rule  would  be  the 
same;  since  such  an  assignment  is  not  a  judicial  proceeding, 
and  in  every  case  where  any  person  asserts  rights  under  it  as 
against  a  stranger,  the  burden  is  upon  him  to  show  at  least  an 
assignment  valid  on  its  face;  and  the  other  party  may  show 
that  it  was  invalid  by  reason  of  extrinsic  facts,  as  that  it  was 
not  authorized  by  a  legal  meeting  of  the  directors.^  It  has 
been  so  held  where  a  judgment  creditor  proceeded  to  enforce 
the  liability  of  stockholders,  and  they  set  up,  by  way  of  de- 
fense, that  there  had  been  a  general  assignment  by  the  cor- 
poration for  the  benefit  of  creditors,  whereby  the  sole  right 
to  collect  money  due  by  them  for  their  stock  had  passed  to 
the  assignee.' 

§  6479.  On  the  Grround  that  It  was  not  Made  at  a  Proper 
Board  Meeting-,  etc.  —  Where  such  an  assignment  has  not 
been  validated  by  acquiescence  or  laches,  it  may  obviously 
be  impeached,  either  by  creditors  or  stockholders,  on  the 
ground  that  it  was  not  made  by  the  directors  at  a  meeting 
duly  convened, —  that  is  to  say,  on  the  ground  that  it  was  not 
made  by  the  board  of  directors  at  all;  for  the  acts  of  directors 
are  of  no  validity  unless  they  are  regularly  assembled  and 
acting  as  a  board,  and  unless  the  proper  quorum  has  con- 
curred in  the  action  which  is  challenged.'  But  here,  as  in 
many  other  cases,  the  assignment  will  be  supported  by  the 
usual  presumption  of  right-acting,  until  the  contrary  is  made 
to  appear  by  the  party  challenging  it.  If,  for  instance,  its 
validity  is  drawn  in  question,  on  the  ground  that  it  does  not 
appear  that  notice  of  the  meeting  of  the  directors  at  which  the 

'  Doernbeoher   v.  Columbia   City  '  Ibid. 

Lumber  Co.,  21  Or.  573;  s.  c.  28  Am.  '  Ibid. 

St.  Rep.  766;  11  Bail.  &  Corp.  L.  J.  *  Ante,  §§  3905,  3932.  et  seq. 

153;  28Pac.  Eep.  899. 
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assignment  is  made  had  been  given  to  all  the  directors,  —  the 
validity  of  the  proceedings  will  be  supported  upon  the  pre- 
sumption of  right-acting,  unless  it  afifirmatively  appear  that 
such  notice  was  not  given.  In  such  a  case  it  was  said  by 
Chief  Justice  Shaw:  "  It  would  be  hazardous  to  decide  that 
every  vote,  passed  by  an  aggregate  body,  was  void,  if  it  did 
not  appear  by  the  record  that  all  were  notified.  We  believe 
it  is  not  usual,  in  corporate  records,  to  state  how  the  mem- 
bers were  notified.  The  presumption,  '  omnia  rite  acta,'  covers 
multitudes  of  defects  in  such  cases,  and  throws  the  burden 
upon  those  who  would  deny  the  regularity  of  a  meeting,  for 
want  of  due  notice,  to  establish  it  by  proof."*  On  like  grounds, 
where  it  was  shown,  in  support  of  the  proceedings  of  the 
board  of  directors,  that  notice  was  sent  to  the  absent  directors 
at  their  respective  residences,  it  was  presumed,  in  the  absence 
of  evidence  to  the  contrary,  that  the  notice  specified  the  pur- 
pose for  which  the  meeting  had  been  called.*  Such  an  as- 
signment is  not  invalid  for  want  of  actual  notice  to  the 
absent  directors,  if  they  at  the  time  were  absent  from  the 
State,  and  they  were  notified  by  telegrams  sent  to  their 
respective  addresses  within  the  State,  though  such  telegrams 
were  not  received  by  them.  The  reason  is,  that  a  rule  which 
would  require  actual  notice  to  be  communicated  to  such  of 
the  directors  as  had  departed  from  the  State,  in  order  to  the 
validity  of  such  an  assignment,  would  be  a  perilous  rule;  for 
in  such  cases  the  exigency  may  demand  immediate  action  to 
save  the  property  and  to  prevent  expense.*    Again,  it  may  be 

'  Sargent    v.    Webster,    13    Met.  gan  as  follows :  "At  a  special  meet- 

(Mass.)  497;  s.  e,  46  Am.  Dec.  743,  ing  of  the  directors,  called  for  the 

746 ;  quoted  with  approval  in  Chase  purpose  of  making  an  assignment  for 

V.  Tuttle,  55  Conn.  455 ;  b.  c.  3  Am.  the  benefit  of  all  the  creditors,  pur- 

St.  Eep.    64,  69.     See  also  Lane  v.  suant  to  the  statutes,"  etc.    It  was 

Brainerd,  30  Conn.  565.  held  that,  upon  this  record,  until  the 

'  Chase  v.  Tuttle,  55  Conn.  455 ;  contrary  was  shown,  it  would  be  pre- 

s.  c.  3  Am.  St.  Eep.  64,  68.    The  rec-  sumed  that  the  purpose  of  the  meet- 

ord  of  a  meeting  of  the  directors  of  a  ing  was  specified  in  the  notice  sent 

corporation,  at  which  an  assignment  to  the  respective  directors.    Ibid. 
of  the  assets  of  the  corporation  for  the  °  Ibid. 

benefit  of  its  creditors  was  made,  be- 
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doubted  whether  any  notice  at  all  is  necessary,  if  the  directors 
are  already  assembled,  unless  the  governing  statute  or  the 
by-laws  prescribe  some  formality  in  respect  of  notice.  Reason- 
ing obiter  upon  this  question,  it  was  said:  "No  formality  what- 
ever is  prescribed;  and  if  all  the  directors  happened  to  be 
together  and  agreed  to  hold  a  meeting  immediately,  for  a  par- 
ticular object  within  their  jurisdiction,  we  do  not  see  how 
their  action  could  be  impeached  on  that  ground."* 

§  6480.  Further  of  This  Subject.  —  If  the  meeting  of 
the  board  ia  regularly  assembled,  according  to  principles  al- 
ready stated;*  if,  for  instance,  it  is  a  stated  meeting  where 
special  notice  is  not  required;  or  if,  being  a  special  meeting, 
all  the  directors  have  been  notified  in  pursuance  of  the 
governing  statute,  articles  of  association,  by-law,  or  other 
governing  instrument  of  whatever  nature, — then  a  majority  of 
the  quorum  assembled  is  sufficient  for  the  passage  of  a  valid 
resolution  authorizing  a  conveyance  of  the  property  of  the 
corporation;'  and  where  the  governing  instrument  does  not 
otherwise  provide,  this  quorum  will  be  a  majority  of  the  board^ 
so  that  the  resolution  will  be  valid  if  passed  by  a  majority  of  a 
majority;  and  it  has  been  so  held,  but  on  grounds  which  are 
plainly  untenable,  where  the  conveyance  was  made  for  the 
purpose  of  preferring  four  members  of  this  majority  as  credit- 
ors.* But  a  bare  majority  of  the  board  does  not  constitute  a 
quorum  for  the  transaction  of  such  business,  under  statutes 
which  have  been  enacted,  which  are  merely  declaratory  of  the 


'  Chase  v.  Tuttle,  65  Conn.  467.    In  these   statutes,    a   majority   of    the 

Connecticut,  by  statute,  "  the  assign-  board  of  directors,  regularly  convened, 

ment  of  any  corporation  may  be  made  have  power  to  make  an  assignment 

by  the  directors  in  legal  meeting  called  of  the  assets  of  the  corporation  for 

for  such  purpose."    Conn.  Laws  1885,  the  benefit  of  its  creditors.     Chase  ti. 

p.  493.  By  another  statute  of  the  same  Tuttle,  55  Conn.  455;  ».  c.  3  Am.  St. 

State,  "  a  majority  of  the  directors  of  Eep.  64. 
any  corporation,  convened  according  '  Ante,  §  3935,  et  seg. 

to  the  by-laws,  shall  constitute  a  quo-  '  Foster  v.  Mullanphy  Planing  Mill 

rum  for  the  transaction  of  business."  Co.,  92  Mo.  79j  ante,  §  3914. 
Gen.  Stat.  Conn.,  p.  279,  §  12.   Under  «  Ibid. 
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common  law/  unless  they  are  assembled  in  pursuance  of  the 
governing  authority;  as  for  instance,  the  by-laws  and  rules  of 
the  corporation,  and  are  called  together  upon  due  and  legal 
notice  given  to  all  of  them;  and  an  assignment  authorized  by  a 
majority  of  the  directors,  assembled  without  such  legal  notice, 
is  void;^  nor  will  it  take  the  case  out  of  the  rule  that  the  votes 
of  the  absent  directors,  if  they  had  been  present,  would  not 
have  changed  the  result,  —  since  they  are  entitled  to  be  present 
for  the  purpose  of  consultation,  and  of  being  heard? 

§  6481.  What  Resolution  will  Authorize  an  Assig'nment. 

It  has  been  held  that  a  resolution  of  the  directors,  authoriz- 


'  Such,  for  instance,  is  the  statute 
of  Arkansas:  Mansf.  Ark.  Dig.  Stat., 
ijij  964-969. 

^  Simon  v.  Sevier  Asso.,  64  Ark. 
58;  s.  c.  14  S.  W.  Eep.  1101;  Doern- 
becher  v.  Columbia  City  Lumber 
Co.,  21  Or.  573;  s.  c.  28  Am.  St. 
Rep.  766;  28  Pac.  Eep.  899;  11  Kail. 
&  Corp.  L.  J.  153. 

'  AnU,  §§  707,  3936 ;  Doernbecher  v. 
Columbia  City  Lumber  Co.,  21  Or. 
573;  s.c.  28  Am.  St.  Eep.  766;  29 
Pac.  Eep.  899.  In  this  case,  a  judg- 
ment creditor  of  a  corporation  sued 
its  stockholders  to  enforce  their  lia- 
bility for  unpaid  subscriptions  for 
stock.  During  the  pendency  of  the 
suit,  three  of  the  directors,  without 
any  notice  to  the  other  two  directors, 
privately  met  and  passed  a  reso- 
lution authorizing  the  president  and 
secretary  to  assign  all  its  property  for 
the  benefit  of  its  creditors;  and  in 
pursuance  thereof  a  deed  of  assign- 
ment was  executed.  It  was  hel'd  that 
the  assignment  was  void.  Nor  did 
the  fact  that  one  of  the  absent  direct- 
ors was  beneficially  interested  in  the 
judgment  on  which  the  suit  was 
based,  and  was  a  member  of  the  cor- 
poration, excuse  the  failure  to  notify 
him.  Ibid.  It  has  been  held  that 
the  record  of  the  directors'  meeting 
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showing  that  four  of  the  five  directors 
were  in  attendance,  and  that  two 
voted  in  favor  of  the  adoption  of 
such  a  resolution,  and  one  against 
it,  will  be  sufficient  to  show  its 
adoption,  where  the  minutes  are 
signed  and  approved  by  the  presi- 
dent, he  being  one  of  the  four  mem- 
bers present,  and  there  is  nothing 
else  to  show  how  he  voted :  Eollins 
V.  Shaver  "Wagon  &c.  Co.,  80  Iowa, 
380,  388 ;  s.  c.  20  Am.  St.  Eep.  427 ; 
45  N.  W.  Eep.  1037.  But  this  deci- 
sion, which  sustained  the  assignment, 
although  some  of  the  relatives  of  the 
directors  were  preferred  as  creditors, 
is  not  entitled  to  any  more  respect 
than  the  other  decisions  of  the  same 
court,  which  hold  that  conveyances 
by  insolvent  corporations,  for  the 
purpose  of  preferring  their  own 
directors  as  creditors,  over  their  gen- 
eral creditors,  are  valid.  The  record 
not  only  did  not  show  that  the  reso- 
lution had  been  carried  by  a  majority 
of  the  quorum  present,  but  it  showed 
the  contrary;  and  the  act  of  the 
president,  in  authenticating  the  min- 
utes of  the  corporation,  was  in  no 
sense  a  vote  upon  the  resolution; 
since  it  would  have  been  his  duty  to 
authenticate  the  minutes,  although 
he  had  voted  against  the  resolution. 
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ing  the  president  and  secretary  to  execute  "  judgment  notes, 
chattel  mortgages,  bills  of  sale,  or  other  instruments,  in  their 
judgment  necessary  to  the  financial  interest  of  the  company," 
gives  them  power  to  execute  an  assignment  of  book  accounts 
to  secure  a  debt.*  Another  court  has  held  that  a  resolution 
of  the  directors  of  an  insolvent  corporation,  empowering  the 
vice-president  to  use  all  means,  to  do  all  acts,  and  make  all 
deeds  by  him  necessary  or  proper,  to  conserve  the  best  inter- 
ests of  the  association,  and  to  use  the  corporate  seal  for  such 
purposes,  —  is  large  enough  to  authorize  him  to  make  an 
assignment  of  the  property  of  the  corporation  for  the  benefit 
of  its  creditors;  notwithstanding  a  proviso  in  the  same  reso- 
lution authorizing  the  treasurer  to  receive  all  moneys  and  to 
act  as  manager  until  the  business  is  closed.^ 

§  6182.  Effect  of  Such  an  Assig'nmeiit.  —  The  assignment 
by  a  corporation  of  all  its  property  for  the  benefit  of  its 
creditors  does  not  extinguish  it  as  a  corporation,  or  disable  it 
from  maintaining  an  action,  unless  the  subject-matter  of  the 
action  passed  from  it  by  the  assignment;'  though  it  may 
amount  to  a  de  facto  dissolution,  such  as  lets  in  the  remedies 
of  the  creditors  against  stockholders.*  Where  the  directors 
of  a  bank,  just  before  the  expiration  of  its  charter,  transferred 
the  property  to  trustees  for  the  benefit  of  the  stockholders,  the 
assignment  was  held  to  terminate  all  the  interest  which  the 
corporation  had  in  the  property,  and  to  vest  the  legal  title  in 
the  trustees,  and  the  beneficial  interest  in  the  stockholders.* 

§  6483.  Assignment  After  Notice  of  Motion  for  Injunc- 
tion.—  An  assignment  of  the  effects  of  a  corporation,  after 
notice  to  the  president  of  a  motion  for  an  injunction  and  receiver, 
will  not  be  permitted  to  stand.  It  has  been  justly  character- 
ized as  a  fraud  upon  the  court  and  its  process.     It  was  so 

'■  Commercial  Nat.  Bank  v.  Burch,  '  Boston    Glass    Manufactory   «. 

141  ni.  519 ;  s.c.  33  Am.  St.  Eep.  331 ;  Langdon,  24  Pick.  (Mass.)  49 ;  «.  c.  35 

31  N.  E.  Eep.  420;  modifying  40  111.  Am.  Dec.  292. 
App.  505.  '  Ante,  §  3345. 

■'  Huse  V.  Ames,  104  Mo.  91 ;  s.  c.  '  Stevens  v.  Hill,  29  Me.  133. 

15  S.  W.  Eep.  965. 
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held,  but  in  a  case  where  the  motion  for  an  injunction  and 
receiver  had  been  allowed  before  the  execution  of  a  deed  of 
assignment;'  but  the  principle  would  have  been  exactly  the 
same  if  the  diligence  of  the  managers  of  the  corporation  had 
outrun  that  of  the  petitioning  creditors. 

§  6484.  Who  Eligible  as  Assignee.  —  This  subject  will  be 
considered  in  another  title  in  reference  to  receivers?  It  has 
been  held  that  a  solicitor  of  an  insolvent  corporation,  who  has 
advised  and  been  intimately  associated  with  its  management, 
alleged  to  have  been  fraudulent,  should  be  removed  when 
appointed  by  it  as  its  assignee  in  insolvency.'  The  fact  that 
the  assignee  is,  or  has  been,  a  stockholder,  or  is  himself  insol- 
vent, does  not  necessarily  disqualify  him  from  exercising  the 
trust,  though  it  is  a  circumstance  which  a  jury  may  consider 
as  bearing  on  the  question  of  the  good  faith  of  the  assign- 
ment.'' It  has  even  been  held  that  such  a  deed  is  not  void, 
although  made  to  the  president  of  the  corporation,  who,  in 
that  character,  executed  the  deed  as  grantor.*  Nor  is  it 
invalid  because  made  to  persons  who,  under  the  charter,  are 
ineligible  to  the  office  of  trustees  of  the  corporation.'  There 
is  one  extraordinary  decision  to  the  effect  that  an  assignment 
made  by  a  governing  board  of  a  banking  corporation  to 
fifteen  trustees,  all  of  them  stockholders  and  ten  of  them 
members  of  the  board  making  the  assignment,  —  the  ten 
constituting  a  two-thirds'  majority  of  such  board,  —  is  not  for 
that  reason  invalid.' 

§  6485.  What  if  One  Assignee  Refuses  to  Qualify.  —  An 

assignment  for  the  benefit  of  creditors  creates  a  trust,  and 

»  Leavitt  v.  Tylee,  1  Sandf.  Ch.  •  De  Ruyter  v.  St.  Peter's  Church, 

(N.  Y.)  207.  3  N.  Y.  238. 

»  Post,  i  6868,  et  seq.  '  Ex  parte  Conway,   4  Ark.  302. 

'  Failey  v.  Stockwell,  2  Pa.  Dist.  An  apology  is  due  to  the  profession 

Eep.  197 ;  s.  c.  12  Pa.  Co.  Ct.  403.  for  even  citing  this  decision.     A  can- 

*  Covert  V.  Rogers,  38  Mich.  363;  did  reading  of  it  will  disclose  that  it 

a.  c.  31  Am.  Bep.  319.  is  one  of  the  most  indefensible  deci- 

'  Pope  V.  Brandon,  2  Stew.  (Ala.)  sions  to  be  found  in  any  American 

401 ;  s.  c.  20  Am.  Dec.  49.  book  of  judicial  reports. 
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the  assignee  is  a  trustee}  If  one  of  several  trustees  refuses  to 
accept  and  execute  the  trust,  the  whole  estate  will  vest  in  the 
others  who  act,  as  much  so  as  though  the  refusing  trustee 
were  dead,  or  as  though  the  trust  had  never  been  tendered  to 
him."  So,  if  a  corporation  makes  to  two  persons  an  assign- 
ment for  the  benefit  of  its  creditors,  and  one  of  them  refuses 
to  qualify,  all  the  powers  of  the  trust  vest  in  the  other,  and 
he  may  proceed  alone  to  collect  the  assets  and  execute  the 
trust.'  In  such  a  case  an  allegation  in  a  pleading  that  "  said 
White  failed  and  refused  to  qualify  as  assignee  under  said 
deed,"  was  regarded  as  tantamount  to  an  averment  of  decli- 
nation of  the  trust  on  the  part  of  White.* 

§  6486.  May  Maintain  Actions  upon  Share  Subscriptions. 

The  assignee  may,  of  course,  sue  for  and  collect  the  unpaid 
share  subscriptions.  If  he  could  not  do  this,  the  assignment 
would  to  this  extent  be  nugatory.* 

§  6487.  Schemes   of    Composition    or   "  Arrangement."  — 

The  power  to  compel  all  the  creditors  to  acquiesce  in  a 
scheme  of  "  arrangement,"  determined  upon  by  a  stated  ma- 
jority of  them,  cannot  be  exercised  by  a  court,  under  American 
theories,  unless  conferred  by  a  statute;  and  such  a  statute,  it 
seems,  will  not,  if  enacted  by  the  legislature  of  a  State,  be 
valid,  because  it  will  be  within  the  inhibition  of  that  clause 
of  the  constitution  of  the  United  States  against  State  legisla- 
tion impairing  the  obligation  of  contracts.  Such  a  provision 
existed  in  the  late  bankruptcy  act,  and  was  no  doubt  with  the 
power  of  Congress.  The  Parliament  of  England,  whose  power 
is  untrammeled  by  the  restraints  of  a  written  constitution, 
exercises  this  power;  and  so  does  the  Parliament  of  the  Do- 
minion of  Canada.     One  of  the  statutes  enacted  in  England 

»  Perry  on  Trusts,  §  585 ;  Shockley  »  Shockley  v.  Fisher,  75  Mo.  498, 502, 

V.  Fisher,  75  Mo.  498,  502.  *  Ibid. 

■'  Kingi).Donnelly,5Paige(N.  Y.),  'Shockley   D.Fisher,  75  Mo.  498, 

46-  Perry  on  Trusts,  §  273;  Hill  on  502;    Nathan  v.  Whitlock,   9    Paige 

Trustees,  p.  225,  e«  se?.    Compare  Ex  (N.  Y.),  152;  Thomp.  Stock.,  §340; 

parte  Conway,  4  Ark.  302.  ante,  §  3553.     Compare  §  1818. 
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in  the  exercise  of  this  power  is  known  as  the  Joint  Stock 
Companies  Arrangement  Act,  1870.  By  this  act  power  is 
given  to  the  court  superintending  the  winding  up  of  a  com- 
pany to  sanction  schemes  of  arrangement,  determined  upon 
by  a  majority  in  number  and  three-fourths  in  value  of  its 
creditors.*  Under  this  statute,  the  court  will  not  sanction  a 
scheme,  as  of  course,  because  it  has  been  approved  by  a  large 
majority  of  the  creditors,  but  the  court  must  be  satisfied  that 
the  arrangement  is  fair  and  equitable.* 


•  The  second  section  of  the  statute 
is  as  follows:  "Where  any  compro- 
mise or  arrangement  shall  be  proposed 
between  a  company,  which  is,  at  the 
time  of  the  passing  of  this  act  or  after- 
wards, in  the  course  of  being  wound 
up,  either  voluntarily  or  by  or  under 
the  supervision  of  the  court,  under 
the  Companies  Act,  1862  and  1867,  or 
either  of  them,  and  the  creditors  of 
Biich  company,  or  any  class  of  such 
creditors,  it  shall  be  lawful  for  the 
court,  in  addition  to  any  other  of  its 
powers,  on  the  application,  in  a  sum- 
mary way,  of  any  creditor  'T  the 
liquidator,  to  order  that  a  meeting  of 
such  creditors,  or  class  of  creditors, 
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shall  be  summoned  in  such  manner 
as  the  court  shall  direct,  and,  if  a  ma- 
jority in  number,  representing  three- 
fourths  in  value,  of  such  creditors  or 
class  of  creditors,  present,  either  in 
person  or  by  proxy,  at  such  meeting, 
shall  agree  to  any  arrangement  or 
compromise,  such  arrangement  or 
compromise  shall,  if  sanctioned  by  an 
order  of  the  court,  be  binding  on  all 
such  creditors  or  class  of  creditors, 
as  the  case  may  be,  and  also  on  the 
liquidator  and  contributories  of  the 
said  company." 

*  Ee  Empire  Mining  Co.,  44  Ch. 
Div.  402. 
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PREFERRING  CREDITORS. 
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vances. 
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6511.  Payments  in  due  course  of  busi- 
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§  6492.  Doctrine  that  an  Insolvent  Corporation  cannot 
Prefer  Particular  Creditors.  —  There  are  two  doctrines  upon 
this  subject.  One,  —  and  the  only  one  which  is  deserving  of 
any  respect,  —  is,  that  the  assets  of  a  corporation  are  a  trust 
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fv/ad  for  its  creditors;  *  that,  when  the  corporation  becomes  in- 
solvent, or  when  its  affairs  reach  such  a  state  that  its  stock- 
holders or  directors  find  themselves  obliged  to  deal  with  its 
assets  in  view  of  its  approaching  suspension,  they  can  only 
deal  with  them  in  the  character  of  trustees  for  its  creditors; 
that  this  necessarily  means  that  they  can  only  deal  with  them 
as  trustees  for  all  its  creditors,  and  not  for  particular  creditors 
whom  they  may  desire  to  pay  in  preference  to  the  others, — 
that  is,  to  pay  out  of  money  which  equitably  belongs  to  the 
others.  This  doctrine,  in  short,  is  that  a  corporation,  being 
insolvent,  or  dealing  with  its  funds  in  contemplation  of  in- 
solvency, and  not  in  the  ordinary  course  of  its  business,  has 
no  power  to  prefer  particular  creditors.* 

§  6493.  Statutory  Affirmations  of  This  Doctrine.  —  Statutes 
exist  in  some  of  the  States  prohibiting  such  preferences.  Such  was 
a  statute  of  Georgia  relating  to  insolvent  banks.'  Such  also  was  a 
statute  of  New  York  relating  to  moneyed  corporations,*  construed  as 
applicable  to  mutual  insurance  companies.^     Such  also  is  a  statute  of 


•  Ante,  §§  1569,  2961,  et  seq. 

•  Lippincott  v.  Shaw  Carriage  Co., 
25  Fed.  Eep.  577;  Howe  v.  Sanford 
Fork &c.  Co.,  44  Fed.  Eep.  231 ;  White 
&c.  Man.  Co.  v.  Pettes  Imp.  Co.,  30 
Fed.  Rep.  864;  Adams  v.  Kehlor 
Millina  Co.,  35  Fed.  Rep.  433;  Beach 
V.  Miller,  130  111.  162;  s.  c.  17  Am.  St. 
Rep.  291;  22  N.  E.  Rep.  464;  Hay- 
wood V.  Lincoln  Lumber  Co.,  64  Wis. 
639;  s.  c.  26  N.  W.  Rep.  184;  Olney 
V.  Conanicut  Land  Co.,  16  R.  I.  361; 
«.  c.  18  Atl.  Rep.  181 ;  Rouse  v.  Mer- 
chants' Nat.  Bank,  46  Ohio  St.  493; 
s.  c.  15  Am.  St.  Eep.  644 ;  22  N.  E. 
Rep.  293;  5  L.  R.  A.  378;  22  Chic. 
Leg.  News,  41 ;  Hope  v.  Valley  City 
Salt  Co.,  25  W.  Va.  789;  Gillet  v. 
Moody,  3  N.  Y.  479 ;  State  v.  Brock- 
man,  39  Mo.  App.  131;  Kankakee 
Woolen  Mill  Co.  v.  Kan^pe,  38  Mo. 
App.  229;  Consolidated  Tank  Line 
Co.  V.  Kansas  City  Varnish  Co.,  45 
Fed.  Rep.  7 ;  Goodyear  Rubber  Co.  v. 
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Scott  Co.,  96  Ala.  439 ;  g.  c.  11  South. 
Rep.  370 ;  Kendall  v.  Bishop,  76  Mich. 
634;  s.  c.  43  N.  W.  Rep.  645  (semble) ; 
Smith  Middlings  Purifier  Co.  v.  Mc- 
Groarty,  136  U.  S.  237  (under  laws  of 
Ohio) ;  Gibson  v.  Trowbridge  Furni- 
ture Co.,  96  Ala.  357 ;  s.  c.  11  South. 
Rep.  365 ;  Thompson  v.  Huron  Lum- 
ber Co.,  4  Wash.  600 ;  s.  c.  30  Pao. 
Rep.  741 ;  Tripp  v.  Northwestern  Nat. 
Bank,  45  Minn.  383  (under  a  stat- 
ute). 

'  Ga.  Code,  5  4429;  Hill  v.  Western 
&c.  R.  Co.,  86  Ga.  284;  «.  c.  12  S.  E. 
Eep.  635. 

*  1  R.  S.  New  York,  591,  §§  9,  10. 

'  Furniss  v.  Sherwood,  3  Sandf. 
(N.  Y.)  521.  The  transfer  of  a  note 
made  by  such  a  company,  when  in- 
solvent, as  further  security  for  an 
existing  loan  made  previous  to  insol- 
vency, on  an  understanding  or  verbal 
agreement  with  its  president  that  the 
lender  shall  be  at  all  times  kept  ade- 
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the  same  State  "  to  prevent  fraudulent  bankruptcies  by  incorporated 
companies,"  which  will  be  separately  considered,*  Such  also  is  the 
statute  of  that  State,  enacted  in  the  year  1882,  relating  to  transfers' 
by  banking  corporations.'  Such  also  is  a  recent  statute  of  Arkansas. 
Doubtless  similar  statutes  exist  in  other  States. 

§  6494.  Doctrine  that  an  Insolvent  Corporation  can  Pre- 
fer Creditors.  —  The  other  doctrine  is  frequently  met  with  in 
the  decisions  of  courts  whose  judges,  in  their  opinions,  mouth 
the  proposition  that  the  assets  of  a  corporation  are  a  trust 
fund  for  its  creditors;  but  it  mocks  that  doctrine,  —  or  rather, 
it  obliterates  it  entirely,  —  since  it  necessarily  proceeds  upon 
the  proposition  that  an  insolvent  corporation,  or  a  corpora- 
tion whose  stockholders  or  directors  anticipate  its  insolvency, 
has  the  same  power,  in  dealing  with  its  assets,  which  an  in- 
dividual, under  like  circumstances,  has.  The  doctrine,  in 
these  cases,  is  that  corporations,  when  insolvent  or  in  con- 
templation of  insolvency,  may  dispose  of  their  assets  so  as  to 
prefer  favored  creditors,  although  the  result  may  be  to  leave 
nothing  for  others,  who  stand  on  a  footing  equally  meritori- 
ous.^    According  to  this   low  conception,  in    the  absence  of 

quately  secured  with  collaterals,  is  in  233 ;    Lippincott   v,    Shaw  Carriage 

violation  of  this  statute,  and  cannot  Co.,  25  Fed.  Rep.  577 ;  Dana  v.  Bank 

be  sustained.    Ibid.  of  IJmted  States,  5  Watts  &  S.  (Pa.) 

*  Post,  §  6514.  223 ;  Schroeder  v.  Mason,  25  Mo. 
'  Post,  §  6519.  App.  190;  Albany  &c.  Co.  v.  Southern 
«  28  Am.  Law  Eev.  93.  Agric.   Works,    76   Ga.  135;   s.  c.   2 

*  Garrett  v.  Burlington  Plow  Co.,  Am.  St.  Rep.  26;  State  v.  Bank  of 
70  Iowa,  697;  «.  c.  59  Am.  Rep.  461;  Maryland,  6  Gill  &  J.  (Md.)  205; 
29  N.W.  Rep.  395;  Strattonj).  Allen,  s.  c.  26  Am.  Dec.  561;  Sargent  r. 
16  N.  J.  Eq.  229;  Wilkinson  v.  Webster,  13  Met.  (Mass.)  497;  s.  c. 
Bauerle,  41  N.  J.  Eq.  635;  s.  c.  7  Atl.  46  Am.  Dec.  743;  Lexington  Life  &c. 
Rep.  514;  Allis  «.  Jones,  45  Fed.  Rep.  Oo.u.  Richardson,  17  B.  Mon.  (Ky.) 
148;  Warfield  v.  Marshall  County  412;  s.  c.  66  Am.  Dec.  165;  St.  Louis 
Canning  Co.,  72  Iowa,  666;  a.  c.  2  ti.  Alexander,  23  Mo.  524,  per  Ryland, 
Am.  St.  Rep.  263 ;  34  N.  W.  Rep.  J. ;  Manhattan  Brass  Co.  v.  Webster, 
467;  Bier  v.  Gorrell,  30  W.  Va.  95;  37  Mo.  App.  145;  Breeneu.  Merchants' 
s.  c.  8  Am.  St.  Rep.  17 ;  3  S.  E.  Rep.  &c.  Bank,  11  Colo.  97 ;  s.  c.  20  Am.  & 
30;  Planters'  Bank  v.  Whittle,  78  Eng.  Corp.  Cas.  532;  17  Pac.  Rep. 
Va.  737;  Flint  &c.  Co.  ■;;.  Dewey,  14  280;  Pyles  v.  Furniture  Co.,  30  W. 
Mich.  477;  Ringo  v.  Biscoe,  13  Ark.  Va.  123;  s.  c.  2  S.  E.  Rep.  909;  Foster 
563;  Catlin  v.  Eagle  Bank,  6  Conn  v.   Mullanphy   Planing  Mill  Co.,  92 
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statutory  prohibitions,  common  in  insolvent  laws,  the  directors 
of  an  insolvent  corporation  have  authority  to  convey  all  the 
property  of  the  corporation  to  one  of  its  creditors,  upon  con- 


Mo.  79;  s.  c.  4  S.  W.  Kep.  200;  10 
West.  Eep.  273 ;  affirming  s.  c.  16  Mo. 
App.  150;  Palmer  v.  Hutchinson 
Grocery  Oo.  (Miss.),  11  South.  Eep. 
789;  Vail  v.  Jameson,  41  N.  J.  Eq. 
648 ;  s.0.7  Atl.  Eep.  523 ;  Bergen  v. 
Porpoise  Fishing  Co.,  42  N.  J.  Eq. 
397;  s.  c.  8  Atl.  Eep.  523.  By  the 
New  Jersey  Act  of  Feb.  16,  1829,  "  to 
prevent  frauds  by  incorporated  com- 
panies," all  sales  or  transfers  of  its 
property,  by  an  incorporated  com- 
pany, either  after  insolvency  or  sus- 
pension, or  in  contemplation  of 
insolvency,  were  forbidden  and  de- 
clared void  as  to  creditors,  though 
good  as  to  bona  fide  purchasers  for 
value.  See  N.  J.  Eev.  1846,  p.  129. 
These  provisions  were  construed  as  re- 
quiring the  affairs  of  any  incorporated 
company,  on  becoming  insolvent, 
to  be  put  in  a  train  of  proceed- 
ings, the  form  of  which  the  statute 
prescribed,  whereby  its  property  was 
distributed  among  its  creditors,  and 
as  forbidding  the  preference  of  any 
creditor,  after  insolvency,  known  or 
contemplated.  Coryell  v.  New  Hope 
&c.  Bridge  Co.,  9  N.  J.  Eq.  457;  Van 
Wagenen  v.  Paterson  Sav.  Bank,  10 
N.  J.  Eq.  13 ;  State  Bank  v.  Bank  of 
New  Brunswick,  3  N.  J.  Eq.  266; 
Kinsela  v.  Cataract  City  Bank,  18 
N.  J.  Eq.  158;  Wells  v.  Eahway 
White  Eubber  Co.,  19  N.  J.  Eq.  402. 
But  in  the  more  recent  revision  of  the 
statutes  of  New  Jersey,  these  pro- 
visions were  omitted,  and  the  act  to 
prevent  frauds  by  incorporated  com- 
panies was  repealed.  N.  J.  Eev.,  p. 
1395,  §  411.  With  the  statutory  pro- 
hibition out  of  the  way,  the  courts  of 
that  State  have  fallen  in  line  with  the 
decisions  in  other  States,  which  hold 
that  insolvent  corporations  have  the 
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same  power  to  prefer  their  creditors 
that  individuals  have.  Wilkinson  v. 
Bauerle,  41  N.  J.  Eq.  635 ;  s.  c.  7  Atl. 
Eep.  514 ;  Vail  v.  Jameson,  41  N.  J. 
Eq.  648;  s.  c.  7  Atl.  Eep.  528;  Bergen 
V.  Porpoise  Fishing  Co.,  42  N.  J.  Eq. 
397;  s.  c.  8  Atl.  Eep.  523;  Bates  v. 
Elmer  Glass  Oo.  (N.  J.  Eq.),  15  Atl. 
Eep.  246.  Under  the  Pennsylvania 
Act  of  1836,  an  attachment- execution 
did  not  lie  against  a  corporation.  Nor 
could  the  property  of  an  insolvent 
corporation  be  seized  for  the  benefit 
of  a  particular  creditor ;  and  the  test 
of  insolvency  was  the  absence  of  tan- 
gible property.  Eidge  Tump.  Co.  v. 
Peddle,  4  Pa.  St.  490.  But  now,  it 
soems  that  a  corporation  may,  in  that 
State,  give  a  judgment  note  for  an 
honest  debt  to  one  of  its  members. 
Eendall  v.  Jackson,  1  Pa.  Dist.  Eep. 
726.  But  see  Ee  Clymer  Distilling 
Co.,  2  Pa.  Co.  Ct.  111.  In  Arkansas,  an 
assignment  of  all  its  assets  by  a  bank, 
which  never  had  any  capital,  except 
what  it  had  borrowed  under  a  scheme 
by  which  it  was  propped  up  by  the 
credit  of  the  State,  was  upheld, 
though  it  contained  an  elaborate 
scheme  of  preferences,  dividing  the 
creditors,  for  this  purpose,  into 
seven  classes,  and  making  the  officers 
of  the  corporation  first.  Ex  parte 
Conway,  4  Ark.  302.  This  right  of 
the  same  corporation  to  prefer  credit- 
ors was  reaffirmed  and  rendered 
worse  by  an  additional  holding,  to 
the  effect  that  a  creditor  might  buy 
up  its  bills  and  set  them  off  to  the 
extent  of  their  face  value,  accrued 
interest,  and  the  penalty  of  ten  per 
cent  per  annum,  denounced  by  the 
charter  against  the  bank  for  sus- 
pending specie  payments.  Eingo  v. 
Biscoe,  13  Ark.  563. 
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dition  that  he  shall  apply  the  property  to  the  payment  of  his 
claim  and  pay  over  the  surplus,  if  any,  to  the  treasurer  of  the 
corporation.  The  theory  is,  that  the  mere  insolvency  of  a 
corporation  does  not  convert  its  effects  into  a  trust  fund  for 
the  benefit  of  its  creditors,*  in  the  sense  which  excludes  this 
power.  A  deed  of  the  corporation  is  not  necessary  to  effect 
such  an  assignment,  if  no  real  estate  is  included  in  the  trans- 
fer. The  vote  of  the  directors,  coupled  with  acts  on  the  part 
of  the  assignee  indicative  of  his  acceptance  of  the  assignment, 
makes  an  agreement  binding  upon  the  corporation."  So, 
where  a  corporation,  for  the  purpose  of  securing  certain  of  its 
notes  on  which  the  directors  were  accommodation  indorsers, 
assigned  certain  bonds  which  were  part  of  its  assets,  at  a  time 
when  suits  were  pending  against  it  for  the  appointment  of  a 
receiver,  it  was  held  that  the  assignment,  if  made  in  good 
faith,  was  valid.^ 

§  6495.    Reasons    Given   in    Support  of  This  Doctrine. — 

The  power  of  a  corporation  to  prefer  its  creditors  has  been 
regarded  as  a  necessary  corollary  from  the  premise  that  a 
corporation,  speaking  in  general  terms,  may  do  all  that,  in 
like  circumstances,  an  individual  may  do.*  The  same  reason- 
ing may  operate  to  invalidate  an  assignment  of  its  assets  by 
a  corporation.  If,  for  instance,  there  is  a  statute  governing 
the  subject  of  assignments  by  insolvent  debtors  for  the  benefit 
of  their  creditors,  and  this  statute  prohibits  the  making  oi  pre- 
ferences in  such  an  assignment,  an  assignment  by  a  corpora- 
tion of  all  its  property,  in  which  it  prefers  particular  creditors 

'  Dana  v.  Bank  of  United  States,  5  '  Foster  v.  Mullanphy  Planing  Mill 

Watts  &  S.  (Pa.)  22S,  247;  Catlin  v.  Co.,  92  Mo.  79,  87,88.     In  this  case  a 

Eagle    Bank,   6  Oonn.    233 ;    Union  deed  of  trust,  given  to  secure  certain 

Bank  v.  EUicott,  6  Gill  &  J.  (Md.)  creditors  of  the  corporation,  was  held 

363;   State  v.  Bank  of  Maryland,  6  valid,  against  the  objection,  made  by 

Gill  &  J.  (Md.)  205;  s.  c.  26  Am.  Dec.  an  attaching  creditor,  that  it  gave  a 

561.  preference  to,  and  secured  the  debts 

^  Sargent     v.    Webster,   ,13    Met.  of  four  of  the  directors  who  partici- 

(MaBS.)497;  g.  c.  46  Am.  Dec.  743.  pated  in  the  resolution  of  the  board 

"  Planters'  Bank   v.  Whittle,   78  authorizing    the    execution    of    the 

Va.  737.  deed. 
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and  gives  the  surplus  to  the  corporation  itself,  is  void.  It  is 
so  held  under  the  statutes  of  Michigan,  which  provide  that  all 
transfers,  made  in  trust  for  the  use  of  the  grantor,  are  void  as 
against  creditors/ — the  court  proceeding  upon  the  principle 
of  its  previous  decisions,  that  a  corporation  may,  if  author- 
ized by  its  directors,  assign  its  property  on  the  same  terms  as 
a  private  person  might  do.*  But  this  principle  would  not 
operate  to  invalidate  the  mortgaging  or  conveying,  out  and 
out,  by  a  corporation,  of  a  portion  of  its  property,  to  secure 
particular  creditors.  Occasionally  an  opinion  is  met  with, 
which  endeavors  to  reason  in  favor  of  the  right  to  prefer 
creditors,  in  the  face  of  the  proposition  that  the  assets  of  an 
insolvent  corporation  are  a  trust  fund  for  its  creditors;  and  in 
one  case  this  reasoning  was  to  the  effect  that  such  assets 
are  not  a  trust  fund  for  the  creditors  until  a  court  of  equity 
lays  hold  of  them,  for  the  purpose  of  distribution  among  the 
creditors,  and  that,  until  that  is  done,  the  same  right  to  pre- 
fer creditors  exists  on  the  part  of  the  corporation,  and  the 
same  remedies  on  the  part  of  its  creditors,  as  in  the  case  of 
natural  persons.'  In  Kentucky,  the  doctrine  that  a  corpora- 
tion may  prefer  its  creditors  is  sought  to  be  upheld  in  the  face 
of  the  doctrine  that  its  assets  are  a  trust  fund  for  its  creditors, 
by  the  following  reasoning:  "The  officers  of  a  railroad  com- 
pany hold  the  earnings  and  profits  of  its  roads  as  a  trust  fund 
for  the  payment  of  its  debts.  But,  in  the  absence  of  contract 
liens,  or  rights  created  by  legal  proceedings,  they  may  exer- 
cise a  reasonable  and  proper  discretion  as  to  the  order  in 
which  the  debts  shall  be  paid.     And  this  discretion  cannot 

'  Kendall  v.  Bishop,  76  Mich.  634.  provision,  holds  the  conveyance  good. 

The  conveyance  in  this  case  was  held  Sargent  v.  Webster,  13  Met.  (Mass.) 

void  for  two  reasons,  one  of  which  497 ;  s.  c.  46  Am.  Dec.  748. 
was  that  it  provided  that  the  corpo-  *  Town  v.  Bank  of  Eiver  Eaisin,  2 

ration  should  receive  back  the  sur-  Dougl.  (Mioh.)   530.     See  also  Bank 

plus  after  satisfying  the  creditor  who  Comm'rs  v.  Bank  of  Brest,  Harr.  Oh. 

had  been  preferred.    But  this  case  (Mich.)  106. 

seems  to  be  overruled    by  Bank  of  '  See,  for  instance,  Breene  v.  Mer- 

Montreal  v.  Potts  Salt  &c.  Co.,  93  chants'  &c.  Bank,  11  Colo.  97 ;  s.  c.  20 

Mich.    342.     A   decision   in    Massa-  Am.  &  Eng.  Corp.  Oas.  532 ;  17  Pac. 

cliusetts,  where  there  was  the  same  Rep.  280. 
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be  taken  from  them  by  notice  to  the  company  that  a  particu- 
lar creditor  intends  to  demand  a  pi:eference."* 

§  6496.  The  Fallacy  of  These  Seasons.  —  It  is  thus  per- 
ceived that  the  courts  which  have  adopted  the  doctrine  that 
an  insolvent  corporation  may  prefer  its  creditors,  have  jumped 
at  the  conclusion  by  reasoning  that,  in  the  absence  of  statu- 
tory prohibitions,  a  corporation  has  the  same  power  in  dis- 
posing of  its  property  that  an  individual  has.  But  in  adopting 
this  hasty  conclusion,  they  have  overlooked  the  fact  that  the 
analogy  between  an  insolvent  individual  and  an  insolvent 
corporation  wholly  fails  in  this,  —  that,  although  an  insolvent 
individual  may  turn  over  his  property  to  certain  of  his  credit- 
ors whom  he  desires  to  prefer,  and  may,  by  so  doing,  hinder 
and  delay  the  others,  yet  he  merely  hinders  and  delays  them; 
he  does  not,  by  that  act,  destroy  himself;  he  still  lives;  and  he 
may,  and  often  does,  get  on  his  feet  again,  and  acquire  prop- 
erty and  discharge  his  previous  obligations.  But  when  a  cor- 
poration becomes  insolvent,  aiid  ceases  to  have  the  means  of 
carrying  out  the  objects  of  its  creation,  and  dispossesses  itself 
of  all  its  property,  it  destroys  itself,  and  becomes  ipso  facto, 
dissolved,  and,  in  fact,  is  regarded  as  a  dissolved  corporation 
i»r  many  ptirposes,  having  reference  to  the  rights  of  creditors.^ 
An  assignment  for  the  benefit  of  creditors  is,  in  point  of  fact 
and  experience,  an  end  of  the  corporation;  and  to  this  state- 
ment there  is  not  one  exception  in  a  thousand  cases,  as  every 
lawyer  and  judge  knows.  The  corporation,  after  such  a  catas- 
trophe, not  only  has  nothing  more  for  its  unpreferred  credit- 
ors, but  it  never  will  have  anything  more  for  them.  Its  act 
of  exhausting  its  assets  in  preferring  particular  creditors  de- 
prives the  others  of  all  remedy,  unless  in  those  cases  where 
the  law  has  left  them  the  remedy  of  proceeding  against  its 
stockholders.  When  a  corporation  suspends  business  and 
makes  an  assignment,  by  reason  of  insolvency,  its  situation  is 
analogous  to  that  of  an  individual  debtor  under  a  bankrupt 

'  Newport  &c.  E.  Co.  v.  Douglass,  12  Bush  (Ky.),  673,  710,  opinion  of  the 
court  by  Lindsay,  C.  J.  *  Ante,  §  3345. 
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law,  which,  upon  his  surrendering  his  property  for  the  bene- 
fit of  his  creditors,  discha^rges  him  from  any  further  liability 
for  his  debts.  The  individual  is  discharged  de  jure,  by  oper- 
ation of  the  statute  of  bankruptcy;  the  corporation  is  dis- 
charged de  facto,  by  operation  of  the  natural  laws  of  its 
existence.  But  the  remedy  of  the  creditor  is  not  determined 
in  the  one  case  any  more  effectually  than  in  the  other.  We 
ask  the  judges  who  are  upholding  this  principle  that  a  corpo- 
ration may  prefer*  its  creditors,  whether  a  statute  of  bank- 
ruptcy was  ever  enacted  in  England  or  in  this  country,  which 
allowed  an  insolvent  debtor  to  assign  his  property  for  the 
benefit  of  certain  preferred  creditors,  postponing  the  others, 
and  which  then  discharged  him  from  liability  for  all  his  debts? 
That  is  exactly  the  effect  of  the  rule  which  allows  a  corpora- 
tion to  prefer  its  creditors.  It  allows  it  to  hand  over  its  prop- 
erty to  certain  favored  creditors,  and  then  go  out  of  existence 
and  leave  the  rest  of  its  creditors  utterly  remediless.  The 
writer  wishes  to  weigh  his  words  carefully,  and  not  to  speak 
disrespectfully  of  the  judicial  courts;  but  he  feels  that  he 
does  not  characterize  this  doctrine  in  the  language  which  it 
deserves  unless  he  calls  it  an  infamous  doctrine  wliich  is  not 
supported  by  any  underlying  principle  of  justice.  It  gives 
added  weight  to  the  calamity  which  the  public  suffer  through 
the  fact  of  nearly  every  form  of  industry  passing  into  the 
hands  of  limited  liability  corporations.  The  infamy  is  inten- 
sified wiiere  the  directors  are  allowed  to  appropriate  the  prop- 
erty of  the  corporation  in  payment  of  debts  due  from  the 
corporation  to  themselves,  leaving  its  other  creditors  hope- 
lessly without  remedy. 

§  6497.  Doctrine  that  It  can  Prefer  its  Own  Stock- 
holders.—  The  doctrine  that  a  corporation  can  prefer  its 
creditors  has  been  carried  to  the  extent  of  holding  that, 
in  the  absence  of  any  legislative  prohibition,  it  can  prefer 
one  of  its  own  stockholders,  to  the  exclusion  of  its  other 
creditors;'  and  this,  although,  under  the  governing  statute, 

1  Reiohwald  v.  Commercial  Hotel     Co.  v.  Page,  17  B.  Mnn.  (Ky.)  412; 
Co.,  106  111.  439;  Lexington  Life  &c.      s.  c.  66  Am.  Dec.   165;  Whitwell  ii. 
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the  stockholders  are  liable  for  the  debts  of  the  corporation^ 
iu  a  primary  sense,  as  partners,  so  that  an  execution  issuing 
from  a  judgment  recovered  against  a  corporation  may,  in  the 
event  of  a  deficiency  of  corporate  assets,  be  levied  upon  the 
property  of  the  stockholders.' 

§  6498.  Doctrine  that  It  can  Prefer  its  Own  Directors.  — 

It  is  to  be  regretted  that  some  of  the  American  courts  have 
carried  the  right  of  an  insolvent  corporation-  to  prefer  credit- 
ors to  the  extent  of  holding  that  it  may  not  only  prefer 
creditors  who  are  its  own  shareholders,  but  may  prefer  such 
as  are  its  own  directors}    This  infamous  doctrine  has  been 


Warner,  20  Vt.  425  (holding  that 
stockholders,  securing  to  themselves 
a  preference,  are  not  guilty  of  such  a 
fraud  as  renders  them  personally  lia- 
ble to  creditors). 

'  Sargent  v.  Webster,  13  Met. 
(Mass.)  497;  ».  c.  46  Am.  Dec.  743. 
Where  such  an  assignment  was  made 
for  the  payment  of  liabilities  on  which 
the  assignee  was  an  indorser  for  the 
corporation,  upon  condition  that  the 
assignee  give  a  bond  to  the  corpora- 
tion binding  him  to  apply  the  pro- 
ceeds of  the  property  to  the  payment 
of  such  indorsed  notes,  and  to  account 
for  such  application,  and  pay  over 
the  balance,  if  any,  — the  court  found 
nothing  in  the  assignment  which  was 
void  as  against  creditors,  in  such  a 
sense  as  to  sustain  an  attachment 
against  the  property  assigned;  and, 
the  property  having  been  attached 
by  another  creditor,  the  assignee  re- 
covered it  in  replevin.  It  was  ad- 
mitted that  the  conveyance  would  be 
fraudulent  if  made  by  an  individual, 
because  repugnant  to  the  letter  and 
spirit  of  the  insolvent  laws.  But,  as 
corporations  were  not  subject  to  the 
insolvent  laws  at  that  time,  and  as 
the  court  saw  nothing  in  such  an 
assignment   which   was  not   in   fur- 


therance of  the  purposes  of  the  cor- 
poration, one  of  those  purposes  being 
to  pay  its  debts  and  to  enable  it  to 
go  on  successfully  with  its  business 
by  the  aid  of  new  assessments,  or  to 
wind  up  and  settle  upon  terms  most 
advantageous  to  the  stockholders, — 
the  court  sustained  the  assignment. 
Ibid.,  opinion  by  Shaw,  0.  J. 

'  Farmers'  &c.  Bank  v.  Wasson, 
48  Iowa,  336;  «.  c.  30  Am.  Eep.  398 ; 
Warfield  v.  Marshall  County  Canning 
Co.,  72  Iowa,  666 ;  s.  c.  2  Am.  St.  Eep. 
263 ;  19  Am.  &  Eng.  Corp.  Oas.  194 ;  34 
N.  W.  Eep.  467 ;  Foster  v.  Mullanphy 
Planing  Mill  Co.,  92  Mo.  79;  Bank  of 
Montreal  v.  Potts  Salt  &c.  Co. ,  90  Mich. 
345;  s.  c.  51  N.  W.  Eep.  512;  Hills  v. 
Stockwell  &c.  Furniture  Co.,  23  Fed. 
Eep.  432,  434  (under  Michigan  law) ; 
Smith  t).  Skeary,  47  Conn.  64;  Central 
E.  &c.  Co.  V.  Claghorn,  1  Speers'  Eq. 
(S,  0.)  545  (insolvency  not  found  as  a 
fact) ;  Planters'  Bank  v.  Whittle,  78 
Va.  737  ("  providing  they  did  it  with 
the  utmost  good  faith") ;  Buell  u. 
Buckingham,  16  Iowa,  284;  «.  c.  85 
Am.  Dec.  516 ;  Garrett  v.  Burlington 
Plow  Co.,  70  Iowa,  697;  s.  c.  59  Am. 
Eep.  461.  Compare  Hallam  v.  India- 
nola  Hotel  Co.,  56  Iowa,- 178. 
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pushed  to  the  extent  of  allowing  the  directors  and  share- 
holders of  a  corporation  to  prefer  themselves  at  the  expense 
of  its  creditors  at  large,  although  the  director  or  shareholder 
may  have  voted  for  the  proposition}  A  conception  which  pro- 
ceeds upon  a  similar  level  is  that  the  fact  that  the  directors 
had  falsely  represented  to  the  public,  by  means  of  the  letter 
heads  on  which  they  conducted  the  business  correspondence 
of  their  company,  that  it  had  a  certain  capital,  does  not  estop 
them  from  preferring  themselves  before  the  general  creditors 
of  the  company,  whom  they  have  thus  deceived  into  giving 
credit  to  it."  It  cannot  escape  attention  that  this  doctrine 
offers  a  new  inducement  to  the  incorporation  of  every  species 
of  business,  because  it  gives  the  members  of  corporations  an 
advantage  over  their  creditors  which  the  members  of  partner- 
ships do  not  possess.  A  partnership  cannot  distribute  its  assets 
to  its  partners  in  preference  to  its  creditors;  but  under  this 
miserable  doctrine,  if  it  becomes  incorporated,  it  can  do  so. 

§  6499.  Reasoning' of  the  Judges  so  Holding'.  —  It  would 
not  be  profitable  to  quote  the  mouthings  of  judges  upon  this 
question;  but  it  is  strange  that  judges  can  be  found  so  desti- 
tute of  a  sense  of  justice  as  to  announce  the  following  propo- 
sition: "There  is  nothing,  either  in  law  or  equity,  which 
forbids  a  member,  or  even  a  director,  of  a  corporation,  from 
contracting  with  it,  and,  like  any  other  individual,  he  has  a 
right  to  prescribe  his  own  terms,  which  the  corporation  are 
at  liberty  to  accept  or  reject;  and  when  the  contract  is  con- 
cluded, he  stands  in  the  same  relation  to  the  other  creditors 
of  the  corporation  as  any  other  individual  would  under  the 
same  circumstances.  When  the  question  of  priority  arises,  it 
must  depend  on  the  bona  fides  of  the  transaction,  fraud  or  no 
fraud.  If,  by  greater  diligence,  and  without  fraud,  he  has  fairly 
gained  an  advantage  over  the  other  creditors,  he  is  entitled  to  re- 

'  Warfield    v.    Marshall    County  '  Warfield    v.    Marshall    County 

Canning  Co.,  72  Iowa,  666;   s.  c.   2      Canning  Co.,  72  Iowa,  666;   s.  c.  2 
Am.   St.    Rep.   263;   Foster  v.   Mul-     Am.  St.  Rep.  263. 
lanphy  Planing  Mill  Co.,  92  Mo.  78. 
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tain  it."^  Undoubtedly  the  directors  have  a  right  to  con- 
tract with  the  corporation  while  it  is  a  going  concern,  provided 
they  do  it  fairly;  ^  but,  in  general,  they  are  the  only  ones 
whose  knowledge  of  the  internal  affairs  of  the  corporation 
will  enable  them  to  predict,  in  any  state  of  circumstances, 
whether  it  can  continue  a  going  concern  or  must  suspend 
and  go  into  liquidation;  and  to  say  that  when  they  avail 
themselves  of  this  knowledge,  as  against  outside  creditors, 
who  have,  and  from  the  nature  of  the  case  can  generally 
have,  no  such  knowledge,  they  are  merely  exercising  "  greater 
diligence  and  without  fraud,"  is  a  strange  perversion  of  lan- 
guage, and  one  which  exhibits  a  low  sense  of  justice.  The 
principle  under  consideration  does  not,  of  course,  apply  to 
the  case  where  directors  advance  money  to  the  corporation  in 
good  faith,  while  it  is  a  solvent  and  a  going  concern,  to  en- 
able it  to  prosecute  its  ordinary  business,  and  the  corporation, 
while  still  a  solvent  and  a  going  concern,  repays  this  advance.' 
Nor  does  the  principle  have  any  necessary  connection  with  a 
case  where,  a  corporation  being  in   difiiculties,  some  of  its 

'  Central  R,  &c.  Oo.  v.  Olaghorn,  1  corporation  is  insolvent,  It  cannot 
Speers'  Eq.  CS.  0.)  545,  562;  quoted  make  conveyances  of  its  property  in 
with  approval  in  Planters'  Bank  v.  contemplation  of  such  insolvency,  for 
Whittle,  78  Va.  737,  742.  the  security  of  its  directors,  wbo  are 
'  Ante,  §  4059.  also  its  creditors,  to  the  exclusion  of 
*  Holt  V.  Bennett,  146  Mass.  437.  others, — do  not  require  examination 
In  this  case,  Devens,  J.,  drew  the  or  discussion.  They  have  no  relation 
proper  distinction  in  the  following  to  a  case  like  that  at  bar.  There  was 
language :  "  The  position  of  the  plain-  no  reason  why  this  corporation  should 
tiff  appears  to  be,  that  a  corporation,  not  conduct  its  business  in  the  ordi- 
intending  in  good  faith  to  proceed  nary  manner,  even  if,  incidentally, 
with  its  business,  and  to  render  the  debts  for  borrowed  money  were  paid 
patents  available  which  it  possesses,  to  its  directors,  this  being  done  fairly 
caniiot  pay  its  directors  money  which  and  in  its  prosecution  of  the  object 
it  has  borrowed  from  them  in  the  or-  for  which  it  was  formed.  Nor  was 
dinary  course  of  business,  without  there  any  reason  why  the  plaintiff 
rendering  them  responsible  for  the  should  have  his  debt  paid  in  advance 
amount  which  they  thus  receive,  to  because  the  money  of  the  corporation 
any  of  its  creditors  whose  debts  may  was  being  used  to  pay  debts  then  pay- 
then  be  owing  from  it,  although  not  able,  to  purchase  materials,  and  to 
then  due  and  payable.  This  is  quite  defray  other  legitimate  expenses." 
untenflble.  Tlie  cases  cited  by  the  Ibid.,  438,  439. 
plaintiff,  —  which  hold  that  where  a 
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directors  come  to  its  rescue  and  advance  money  and  take  a 
mortgage  to  secure  their  present  advances,  and  thereby  help 
the  corporation  out  of  its  difficulties,  and  put  it  upon  its  feet 
so  that  it  becomes  prosperous,  —  after  which,  other  of  its 
members,  who  failed  or  refused  to  aid  it  in  its  difficulties, 
come  forward,  and,  in  a  suit  brought  in  its  name,  endeavor 
to  make  the  directors,  who  have  purchased  its  property  under 
their  mortgage  at  a  foreclosure  sale,  account  for  the  profits 
which  they  have  realized.* 

§  6500.  That  It  can  Prefer  Them  although  the  Debts  are 

in  Excess  of  the  Statutory  Limit. —  One  court  has  proceeded 
upon  a  conception  so  poor  as  to  hold  that  directors  may,  by 
mortgage  of  the  corporate  property,  prefer  themselves  as  cred- 
itors, although  they  have,  in  violation  of  their  duty,  allowed 
the  corporation  to  become  indebted  in  excess  of  the  limit  pre- 
scribed by  its  governing  statute.^  One  can  readily  under- 
stand why  such  misconduct  on  the  part  of  the  directors  should 
not  be  allowed  to  prejudice  the  junior  creditors  of  the  corpo- 
ration, who  became  such  in  consequence  of  the  fraud  of  the 
directors  in  concealing  from  them  the  true  state  of  its  indebt- 
edness; but  it  should  seem  that  it  ought  to  constitute  a  good 
reason  why  they  should  not  be  allowed  to  prefer  themselves 
over  the  creditors  whom  they  have  thus  defrauded. 

§  6501.  That  Such  a  Preference  Gives  No  Bight  of  Attach- 
ment.—  It  is  easier  to  sustain  the  view  that  the  fact  that  the 
directors  of  a  corporation  use  the  corporate  funds  in  prefer- 
ring creditors  of  the  corporation,  themselves  among  the  num- 

'  Such,  in   substance,   was  Twin  poration  cannot  go  on,  they  have  a 

Lick  Oil  Co.  V.  Marbury,  91  U.  S.  587.  right  to  prefer  themselves  over  other 

This  case  rests  on  considerations  of  general  creditors,  by  taking  security 

justice  which  are  made  perfectly  clear  for  past  advances  which  they  made  to 

in  the  opinion  of  the  court  by  Mr.  it  without  security. 

Justice  Miller,  and  it  is  a  gross  per-  "  Garrett  v.  Burlington  Plow  Co., 

version  of  the  doctrine  therein  an-  70  Iowa,  697 ;  ».  c.  59  Am.  Eep.  461  ; 

nounced  to  cite  the  case  in  favor  of  Warfleld  v.  Marshall  County  Canning 

the  proposition  that,  when  it  becomes  Co.,   72  Iowa,  666;   «.  c.  2  Am.  St. 

apparent  to  the  directors  that  the  cor-  Eep.  263. 
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ber,  gives  to  a  creditor  who  is  not  preferred  no  right  of 
attachment  against  the  corporate  funds.'  The  reason  is  that, 
if  such  a  preference  can  be  avoided,  it  can  only  be  avoided 
on  the  principle  that  the  assets  of  the  corporation  are  a  trust 
fund  for  its  creditors,  which  means  that  they  are  a  joint  trust 
for  all  of  its  creditors;  and  that,  from  the  nature  of  the  case, 
such  a  trust  cannot  be  enforced  at  law.  Indeed,  to  allow  the 
postponed  creditors  to  attach  on  the  ground  that  the  directors 
have  made  a  conveyance  of  the  corporate  assets  in  violation 
of  this  trust,  would  not  result  in  upholding  or  enforcing  the 
trust,  but  would  result  in  a  further  violation  of  it,  by  which 
the  attaching  creditors  would  be  let  in  to  a  preference. 

§  6502.  That  the  President  of  a  Corporation  can  Prefer 
Himself  as  a  Creditor  over  the  Corporation.  —  This  is  on  a 
level  with  the  conception  that  the  managing  officer  of  a  corpo- 
ration can  be  allowed  so  to  intrigue  as  to  prefer  himself  over 
the  corporation,  as  a  creditor  of  one  of  its  stockholders.  The 
court  reason  that  the  rule  that  a  managing  officer  of  a  corpo- 
ration, such  as  its  president,  must  act  toward  the  corporation 
with  the  utmost  good  faith  in  the  discharge  of  his  official 
duties,  and  cannot  speculate  out  of  his  trust,  does  not  require 
him  to  sacrifice  his  own  rights,  under  contracts  between  him- 
self and  third  persons,  which  have  no  reference  to  the  busi- 
ness of  the  corporation,  nor  to  postpone  his  own  rights  to 
those  of  the  corporation;  that  an  insolvent  debtor  has  the 
legal  right  to  prefer  one  creditor  over  another,  and  the  pre- 
ferred creditor  has  an  equal  right  to  accept  such  a  preference; 
that  it  is  no  breach  of  trust  for  the  president  of  a  corporation 
to  accept  a  preference  over  the  corporation  from  an  insolvent 
who  is  at  the  same  time  indebted  to  him  and  to  the  corpora- 
tion; and  that  he  may  even  accept  an  assignment  by  such 
insolvent  of  his  shares  in  the  very  corporation  of  which 
he  is  president,  provided  the  corporation  has  no  express  lien 
thereon.^ 

^  Foster  v.  Mullanphy  Planing  Mill  *  Farmers'  &c.  Bank  v.  Wasson,  48 

Co.,  92  Mo.  79,  90;  affirming  ».  c.  16     Iowa,  336;  «.  c.  30  Am.  Rep.  398. 
Mo.  App.  150. 
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§  6503.  Doctrine  that  It  cannot  Prefer  its  Own  Directors 
and  Officers.  — The  better  doctriae,  and  one  resting  on  prin- 
ciples of  justice  too  obvious  for  explanation  or  comment,  is 
that  when  a  corporation  is  insolvent,  or  when  it  reaches  such 
a  condition  that  its  creditors  see  that  they  must  deal  with  its 
assets  in  the  view  of  its  probable  suspension,  —  they  cannot 
use  those  assets  to  prefer  themselves,  as  creditors  or  sureties, 
in  respect  of  past  advances,  to  the  prejudice  of  its  general 
creditors/  The  doctrine  of  these  cases  is,  that  a  director  who 
uses  the  property  of  the  corporation  to  prefer  himself  as  a 
creditor  may  be  charged  in  equity  to  the  extent  of  the  prop- 
erty so  diverted,  as  a  trustee  for  all  the  creditors  equally.^ 

§  6504.  Further  of  This  Doctrine.  —  We  have  already 
seen  that  judicial  opinion  is  not  unanimous  upon  the  ques- 


'  Lippincott  v.  Shaw  Carriage  Co., 
25  Fed.  Rep.  577;  Howe  v.  Sanford 
Fork  &c.  Co.,  44  Fed.  Rep.  231 ;  Con- 
solidated Tank  Line  Co.  v.  Kansas 
City  Varnish  Co.,  45  Fed.  Rep.  7; 
Williams  v.  Jackson  Co.  Patrons,  23 
Mo.  App.  132 ;  Goodyear  Rubber  Co. 
V.  Scott  Co.,  96  Ala.  439 ;  s.  c.  11  South. 
Rep.  370;  Gibson  v.  Trowbridge  Fur- 
niture Co.,  96  Ala.  357 ;  s.  c.  11  South. 
Eep.  365 ;  Haywood  v.  Lincoln  Lumber 
Co.,  64  Wis.  639;  Smith  v.  Putnam, 
61  N.  H.  632;  Beach  v.  Miller,  130  111. 
162;  8.  c.  17  Am.  St.  Rep.  291;  14 
N.  E.  Rep.  698;  reversing  s.  c.  23  111. 
App.  151  (distinguishing  Merrick  v. 
Peru  Coal  Co.,  61  111.  479,  and  Harts 
V.  Brown,  77  111.  226) ;  Roseboom  v. 
Whittaker,  132  111.  81 ;  s.  c.  sub  nom. 
Roseboom  v.  Warner,  23  N.  E.  Rep. 
339;  Richards  v.  New  Hampshire  Ins. 
Co.,  43  N.  H.  263;  Port  v.  Russell,  36 
Ind.  60;  s.  c.  10  Am.  Rep.  5;  Drury 
V.  Cross,  7  Wall.  (IT.  S.)  299;  Ogden 
v.  Murray,  39  N.  Y.  202;  Sprague- 
Brimmer  Man.  Co.  v.  Murphy  Fur- 
nishing Goods  Co.,  26  Fed.  Rep.  572; 
Arkansas  Valley  Agric.  Soc.  v.  Eic- 
5128 


holtz,  45  Kan.  164 ;  s.  c.  25  Pac.  Rep. 
613;  Cleveland  Rolling  Mill  Co.  v. 
Crawford  (111.  C.  C),  9  Rail.  &  Corp. 
L.  J.  171  (property  already  in  hands 
of  receiver) ;  Carey  v.  Wadesworth 
(Ala.),  11  South.  Rep.  350;  Sicardi  v. 
Keystone  Oil  Co.,  149  Pa.  St.  148; 
s.  c.  24  Atl.  Rep.  163;  Appeal  of 
Kerstetter,  149  Pa.  St.  148;  s.  c.  Atl. 
Rep.  163;  Kankakee  Woolen  Mill  Co. 
V.  Kampe,  38  Mo.  App.  229 ;  State  v. 
Brockman,  39  Mo.  App.  131 ;  Farmers' 
Loan  &  T.  Co.  v.  San  Diego  Street  Car 
Co.,  45  Fed.  Rep.  518  (pledge  made 
contrary  to  purpose  declared  in  reso- 
lution) ;  Olney  v.  Conanicut  Land 
Co.,  16  R.  I.  597 ;  s.  c.  27  Am.  St.  Rep. 
767 ;  18  Atl.  Rep.  181 ;  6  Rail.  &  Corp. 
L.  J.  414;  40  Alb.  L.  J.  325;  29  Cent. 
L.  J.  333;  5L.  R.  A.  361. 

2  Beach  v.  Miller,  130  111  162;  s.  c. 
17  Am.  St.  Rep.  291 ;  reversing  s.  c. 
23  111.  App.  151;  Goodyear  Rubber 
Co.  V.  Scott  Co.,  96  Ala.  439;  s.  c.  11 
South.  Rep.  370;  Neufeld  v.  Moll,  37 
111.  App.  535.  There  is  a  note  on  this 
subject  of  directors  preferring  them- 
selves in  19  Am.  &  Eng.  Corp.  Cas.  98. 
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tion  of  the  right  of  the  directors  of  a  corporation  to  contract 
with  it  and  become  its  creditors  at  all.*  The  evils  which  flow 
from  the  exercise  of  this  right  are  freely  recognized,  even  by 
those  courts  which  have  felt  bound  to  concede  it.  But  if,  in 
addition  to  a  concession  of  the  right  to  become  creditors  of 
the  corporation  of  which  they  are  members  and  governors, 
that  is  to  say,  to  become  in  a  sense  creditors  of  themselves,  the 
right  is  conceded  to  them  of  preferring  themselves  over  other 
creditors  in  contemplation  of  insolvency, — then  an  extension 
is  given  to  the  doctrine  such  as  must  be  odious  to  justice  in 
the  last  degree.  The  spectacle  of  a  failing  debtor  keeping  his 
assets  from  his  creditors  under  the  pretense  of  preferring  his 
wife  as  a  creditor  is  even  less  repulsive.  We  therefore  find 
that  the  view  that  directors  or  other  officers  of  a  corporation 
can,  in  the  presence  or  in  the  prospect  of  corporate  insol- 
vency, prefer  themselves  as  creditors,  in  respect  of  debts  pre- 
viously contracted,  over  other  general  creditors,  is  almost 
universally  repudiated  by  the  courts.  After  the  corporation 
has  actually  become  dissolved  and  has  gone  into  liquidation, 
then  there  is  no  room  for  controversy  upon  the  question; 
for  then  its  assets,  which  were  previously  a  trust  fund  for  its 
stockholders,^  become  a  trust  fund  for  its  creditors  and  stock- 
holders; and  its  directors,  if  they  remain  in  custody  of  those 
assets,  hold  them  as  trustees  for  its  creditors  first  and  its 
stockholders  next.*  The  principle  here  spoken  of  is  not 
necessarily  confined  to  that  formal  dissolution  which  takes 
place  under  the  judgment  or  decree  of  a  court  of  competent 
jurisdiction;  but  it  equally  extends  to  that  de /acto  dissolution 
which  takes  place  when  the  corporation  suspends  business  by 
reason  of  insolvency  and  goes  into  liquidation.*  The  govern- 
ing principle  is,  that  the  directors  and  managers  of  insolvent 
corporations  are  trustees  of  the  funds,  as  well  for  the  creditors 
as  for  the  corporation,  and  are  bound  to  apply  them  pro  rata, 
and  cannot  use  them  to  exonerate  themselves  to  the  injury  of 

^  Ante,  §  4059,  et  seq.  '  Clark  v,  San  Francisco,  53  Oal. 

"  Ante,  §§  1569,  2951.  806. 

*  Ante,  §  3345. 
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other  creditors.*  That  such  is  the  rule  of  distribution,  results 
from  the  principle  that  equity  is  equality,  and  that  in  the 
administration  of  assets  in  equity,  all  who  stand  in  equal 
relations  are  entitled  to  share  equally.  This  obligation  to 
hold  the  assets  of  the  corporation  as  a  trust  fund  for  equal 
distribution  among  its  creditors  attaches  to  the  directors,  not 
only  when  they  have  voted  the  corporation  to  be  insolvent,^ 
but  whenever  the  fact  that  it  must  discontinue  business  by 
reason  of  insolvency  comes  to  "their  knowledge.*  This  knowl- 
edge of  insolvency  is  not,  and  cannot  from  the  very  nature  of 
things,  be  a  positive  knowledge:  it  is  a  reasonable  belief, 
founded  upon  probabilities  having  reference  to  the  company's 
affairs.  It  is  sufficient  to  put  an  end  to  the  right  of  directors 
to  prefer  themselves  as  creditors,  for  them  to  know  that  it 
is  probably  insolvent;*  though  sometimes,  it  is  to  be  confessed, 
the  courts  have  gone  far  in  indulging  a  want  of  knowledge  or 
judgment  on  the  part  of  directors  in  this  particular.'  The 
only  sound  principle,  then,  is  that  the  directors  of  the  cor- 
poration cannot  prefer  themselves  as  creditors,  either  when 
it  is  in  fact  insolvent,'  or  when  its  condition  is  such  that  the 
act  is  done  by  them  in  contemplation  of  its  insolvency.'     It 

•  Richards  v.  New  Hampshire  Ins.  there  was  any  collusion  or  actual 
Co.,  43  N.  H.  263 ;  Olney  v.  Oonani-  fraud,  the  mere  entry  of  judgment  on 
cut  Land  Co.,  16  K.  I.  597;  s.  c.  27  the  bonds,  after  the  supposed  insol- 
Am.  St.  Kep.  767 ;  5  L.  E.  A.  361 ;  29  vency  of  the  corporation,  was  held  not 
Cent.  L.  J.  333 ;  40  Alb.  L.  J.  325 ;  6  such  a  fraud  in  law  as  to  warrant  the 
Rail.  &  Corp.  L.  J.  414;  18  Atl.  Eep.  continuance  of  an  injunction  restrain- 
181.  ing  the  sale  of  corporate  property  on 

'  Williams '  v.  Jackson  County  Pa-  execution    issued  on  the   judgment, 

trons,  23  Mo.  App.  132.  Appeal  of  Neal,  129  Pa.  St.  64;  s.  c. 

'  State  V.  Brockman,  39  Mo.  App.  18  Atl.  Rep.  564. 

131;   Third  Nat.  Bank  v.  Elliot,  42  •  Olney  v.  Conanicut    Land  Co., 

Hun  (N.  Y.),  121;  s.  e.  3  N.  Y.  St.  16  R.  I.  597;   «.  c.  27  Am.  St.  Rep. 

Rep.  390.  767;  5  L.  R.  A.  361;  29  Cent.  L.  J. 

*  Lamb  v.  Cecil,  28  W.  Va.  653;  333;  40  Alb.  L.  J.  325;  6  Rail.  &  Corp. 
Lamb  v.  Pannell,  28  W.  Va.  663.  L.  J.  14 ;  18  Atl.  Rep.  181 ;  Beach  v. 

"  Thus,  where  it  did  not    appear  Miller,  130  111.  162;   g.  c.  17  Am.  St. 

that  a  corporation  was  insolvent  at  Rep.  291;  22  N.  E.  Rep.  464;  Hop- 

thetime  its  board  of  directors  exe-  kins's  Appeal,  90  Pa.  St.  69. 

cuted  judgment  bonds  to  secure  debts  '  See    the    cases  previously   cited 

due  certain  of  the  directors,  or  that  in    this  section,  and  cases   cited   in 
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need  scarcely  be  added  that  any  arrangement  by  which  the 
directors  turn  the  property  of  the  company  over  to  them- 
selves, without  consideration,  or  without  even  assuming  an 
obligation  to  pay  its  just  debts,  is  an  arrangement  which, 
though  happy  for  the  directors,  will  not  be  permitted  to  stand 
if  properly  challenged.* 

§  6505.  Illustrations. —  The  directors  of  an  insolvent  corpo- 
ration voted  a  conveyance  of  all  its  property  to  secure  a  debt  due 
to  another  corporation.  Certain  of  the  directors  so  voting  were 
directors  of  the  other  corporation.  It  was  held  that,  prima  facie, 
the  transaction  was  fraudulent  as  to  other  creditors.''  -  -  -  -  The 
directors  of  an  insolvent  corporation  gave  a  preference  to  the  estate 
of  the  deceased  president.  The  board  voting  the  preference  consisted 
of  but  three  persons,  two  of  whom  were  brothers  of  the  deceased, 
and  one  the  agent  of  his  estate.  It  was  held  that  the  prefer- 
ence was  invalid  as  against  other  creditors."  -  •  -  -  A  stockholder 
and  director  of  an  insolvent  corporation,  who  was  also  its  creditor, 
undertook  to  secure  a  preference  for  himself,  with  the  co-operation 
of  his  co-directors,  by  prosecuting  an  action  at  law  against  it.  It 
was  held  that  this  amounted  to  an  unlawful  preference,  by  way  of 
assignment  and  transfer  of  property,  in  contemplation  of  insolvency, 
within  the  meaning  of  a  statute.*  The  president  of  a  corporation, 
with  knowledge  or  in  contemplation  of  its  actual  insolvency,  pro- 
vided for  the  payment  of  a  debt  to  his  wife  out  of  the  assets  of  the 

next  section ;  also  West  v.  West  &c.  of  their  duties  on  the  part  of   the 

Man.  Co.,  44  Hun  (N.Y.),  623,  «iem.;  directors.    Ibid. 

«.  c.  19  N.Y.St.  Eep.  256;   King  v.  '  Sweeny  d.  Sugar  &c.  Refining  Co., 

Union  Iron  Co.,  33  N.  Y.  St.  Bep.  545 ;  30  W.  Va.  443 ;'  s.  c.  8  Am.  St.  Eep. 

s.  c.  9  Bail  &  Corp.  L.  J.  45 ;  11  N.  Y.  88. 

Sapp.  603.     There  is  a  note  on  this  '  Adams  v.  Kehlor  Milling  Co.,  36 

subject  in  19  Am.  &  Eng.  Corp.  Cas.  Fed.  Bep.  433. 

98.    Whether  a  director  of  an  insol-  *  King    v.    Union    Iron    Co.,    58 

vent  bank,  with  full  knowledge  of  its  Hun  (N.  Y.),  601,  mem.;  s.  c.  33  N.Y. 

insolvency,  can  withdraw  his  deposits  St.  Bep.  545 ;  9  Bail.  &  Corp.  L.  J.  45 ; 

from  the  bank,  was  mooted  in  Lamb  11    N.  Y.  Supp.  603.    It    was,  how- 

V.  Laughlin,  25  W.  Va.  300.  ever,  held  that  no  judgment  would  be 

'  Hilles  V.  Parrish,  14    N.  J.  Eq.  rendered  against  him  by  way  ofpun- 

380.    It  was  also  held  that  the  fact  ishment,  but  that  all  parties  would,  as 

that  the  complaining  party  was  him-  far  as  possible,  be  placed  in  statu  quo. 

self  acting  fraudulently  towards  the  Ibid. 


company,  will  not  juslify  a  violation 
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corporation  to  the  exclusion  of  other  creditors.  It  was  held  that 
his  action  could  not  be  permitted  to  stand  in  the  way  of  other  cred- 
itors.^ -  -  -  -  A  majority  of  the  directors  of  an  insolvent  corporation 
conveyed  the  property  of  the  company  to  two  of  the  stockholders,  A, 
and  B.,  under  an  agreement  by  which  a  part  of  the  directors  were 
to  be  interested  in  the  purchase,  and  by  which  they,  with  A.  and 
B.,  were  to  pay  therefor.  A.  and  B.  afterward  procured  an  assign- 
ment of  a  judgment  and  execution  which  had  been  levied  on  all  the 
property  of  the  company,  and  were  proceeding  to  sell  the  property 
on  the  execution,  when  a  junior  judgment  creditor  obtained  an  in- 
junction restraining  such  sale,  on  a  bill  alleging  that  the  conveyance 
to  A.  and  B.  was  fraudulent  and  without  consideration,  and  that  it 
was  calculated  to  prevent  anyone  from  bidding  at  the  sale.  The 
answer,  filed  by  A.  and  B.,  stated  it  to  be  a  part  of  the  arrangement 
that  the  consideration  money  for  the  conveyance  should  be  paid 
and  applied  directly  on  account  of  the  company  to  the  creditors 
thereof;  but  it  did  not  allege  that  they  ever  paid,  or  secured,  or 
promised,  or  intended  to  pay  the  consideration,  or  any  part  of  it,  in 
the  way  in  which  consideration  money  is  usually  paid  or  secured. 
It  was  held  that  the  injunction  should  not  be  dissolved.' 

§  6506.  Whether  Directors  can  Prefer  their  Own  Bela- 
tives. —  The  power  of  directors  of  insolvent  corporations  to 
prefer  their  own  relatives  stands  in  reason  on  much  the  same 
footing  as  their  power  to  prefer  themselves.  It  has  been  held 
that  such  directors  cannot  prefer  their  relatives  who  are  cor- 
poration creditors.'  But,  where  the  rule  of  the  particular 
jurisdiction  allows  the  directors  io  prefer  themselves,  they  can, 
for  just  as  good  reasons,  prefer  their  relatives.* 

§  6507.  Assignments  to  a  Single  Creditor,  Leaving  Other 
Debts  Unpaid.  —  The  logical  deduction  from  the  proposition 

'  West  V.  West  &c.  Man.  Co.,  44  Effect  of  the  managing  officer  of  a 

Hun  (N.  Y.),  623,  630,  mem.;  t.  c.  9  corporation  creating  fictitious  debts 

N.  Y.  St.  Eep.  256.  in  favor  of  his  wife,  and  transferring 

'  Smith  V.  Loomis,  5  N.  J.  Eq.  60.  corporate  assets  in   pretended  pay- 

'  Adams  v.  Kehlor  Milling  Co.,  35  ment:    Jeffery  v.  Butler  Paper  Co., 

Fed.  Eep.  483;  «.  c.  on  rehearing,  36  37  111.  App.  96. 

Fed.  Eep.   212;  M'^est   v.  West    &c.  *  Eollins  ?;.  Shaver  Wagon  &c.  Co., 

Man.  Co.,  44  Hun  (N.  Y.),  623,  630,  80  Iowa,  380;  s.  c.  20  Am.  St.  Eep. 

mem.;  e.  c.  9    N.  Y.   St.   Eep.  256.  427 ;  45  N.  W.  Eep.  1037. 
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that  an  insolvent  corporation  has  the  same  power  to  dispose 
of  its  property,  for  the  purpose  of  preferring  particular  credit- 
ors, that  an  insolvent  individual  has,  is  that  it  may  turn  over 
any  or  all  of  its  property  to  a  single  creditor  in  payment  of 
his  debt,  or  upon  a  trust  to  pay  his  debt  out  of  it,  and  return 
the  residue  to  the  corporation.  That  an  insolvent  individual 
or  a  partnership  may  make  an  absolute  conveyance  of  all  its 
property,  in  payment  of  a  single  debt,  and  leave  other  debts 
unpaid,  provided  it  is  done  without  the  express  purpose  of 
hindering  other  creditors,  but  with  the  mere  purpose  of  paying 
an  honest  debt, — is  unfortunately  well  established  in  American 
law.*  But  in  respect  of  a  corporation,  such  an  assignment 
has  been  held  valid  by  one  court,"  and  void  by  another;'  the 
latter  court  proceeding  upon  the  ground  that  it  was  a  convey- 
ance in  trust  for  the  benefit  of  the  assignor,  and  consequently 
within  the  statute  against  fraudulent  conveyances.  It  has 
been  held  by  a  court  which  denies  the  right  of  an  insolvent 
corporation  to  prefer  its  creditors,  that  the  insolvency  of  a 
corporation,  at  the  time  of  making  a  conveyance  of  its  prop- 
erty, does  not  affect  the  validity  of  the  conveyance,  where  its 
operation  is  merely  to  transfer,  in  the  absolute  payment  of  a 
debt,  property  which  had  been  previously  conveyed  as  secu- 
rity for  the  same  debt,  and  at  a  time  when  the  corporation  was 
solvent,*  —  a  conclusion  which  seems  plain  enough. 

§  6508.  Releasing'  its  Property  to  an  Attadiing  Creditor. 

Where  an  insolvent  corporation  has  no  means  to  contest 
attachment  suits,  and  where  the  result  of  efforts  to  dissolve 
attachments  would  be  doubtful,  it  is  not  a  breach  of  trust  for 
the  directors,  on  advice  of  counsel,  and  in  good  faith,  to  make 
an  advantageous  sale  of  the  corporate  assets  to  an  attaching 
creditor,  on  condition  that  he  cancel  his  own  debt  and  dis- 
charge the  debts  of  the  other  attaching  creditors.     In  such  a 

1  Lampson  v.  Arnold,  19  Iowa,  479,  '  Kendall  v.  Bishop,  76  Mioh.  634. 

487.  *  O' Conner  Min.  &c.  Co.  v.  Coosa 

'Sargent    v,    Webster,    13    Met.  Furnace  Co.,  95  Ala.  614;  s.  c.  36  Am. 

(Mass.)  497 ;  s.  c.  46  Am.  Dec.  743.  St.  Rep.  251 ;  10  South.  Rep.  290. 
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case,  the  assets  cannot  be  followed  by  the  creditors,  as  a  trust 
fund,  into  the  hands  of  the  attaching  creditor.* 

§  6509.  Mortgragres  and  Other  Assigrnments  to  Secure 
Present  Advances.  —  The  inability  of  a  corporation  to  deal 
with  its  property,  when  insolvent  or  in  contemplation  of 
insolvency,  for  the  purpose  of  preferring  particular  creditors, 
whether  this  inability  is  imposed  by  judicial  decision  or  by 
statute,  does  not  extend  so  far  as  to  prevent  a  corporation, 
even  when  insolvent,  from  making,  in  good  faith,  transfers  or 
mortgages  of  its  property  to  secure  present  advances  of  money 
to  be  used  in  paying  its  debts,  in  extricating  itself  from  its 
difBculties,  or  otherwise  in  continuing  its  business;"  and  this 
is  none  the  less  so  where  the  mortgage  is  made  to  an  officer  of 
the  corporation.'  In  line  with  this  theory,  it  has  been  held 
that  a  mortgage  by  an  insolvent  corporation  to  secure  advances 
made  while  it  was  solvent,  upon  the  faith  of  a  promise  by  one 
of  its  officers  to  give  such  security,  is  valid  as  against  its  cred- 
itors and  receiver.*  But  such  transactions  will  be  closely 
scrutinized  whenever  properly  called  in  question  in  a  judicial 
proceeding.  If,  therefore,  the  directors  sell  property  of  the 
corporation  to  a  member  of  the  board  to  raise  money  to  pay 
debts,  it  must  appear  that  there  was  a  necessity  for  the  sale, 
and  that  the  property  was  bought  by  the  director  in  open 
market,  at  a  fair  price,  without  any  undue  advantage  over 
the  corporation,  in  good  faith,  and  without  the  slightest 
unfairness.* 

§  6510.  "When    Assignee    Holds    Property    as    Trustee. — 

Where  an  assignment  has  been  made  to  a  creditor,  upon  a 
trust  to  apply  the  profits  of  the  assigned  property  to  reim- 

'  White  &c.  Man.  Co.  v.  Pettes  Im-  135  111.  655 ;  s.  c.  25  Am.  St.  Eep,  401 ; 

porting  Co.,  30  Fed.  Eep.  864.  26  N.  E.  Eep.  640 ;  Twin-Lick  Oil  Co. 

'  Skinner  v.  Smith,  134  N.  Y.  210;  v.  Marbury,  91  U.  S.  587. 
8.  c.  31  N.  E.  Eep.  911;  affirming  «.  c.  *  Brower  v.  Brooklyn  Trust  Co.,  21 

10  N.   Y.  St.  Eep.   81 ;   Damarin  v.  N.  Y.  Supp.  324. 
Huron  Iron  Co.,  47  Ohio  St.  581;  s.  c.  "Orescent    City    Brewery    Co.   v. 

26  N.  E.  Eep.  37.  Planner,  44  La.  An.  22 ;  s.  c.  10  South. 

'  Mullanphy  Sav.  Bank  v.  Sohott,  Eep.  o84. 
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burse  himself  and  to  pay  the  other  debts  of  the  corporation, 
his  position  is  analogous  to  that  of  a  trustee,  and  in  that  char- 
acter he  must  return  to  the  stockholders  the  remnant  of  property 
in  his  hands,  after  the  purposes  of  the  quasi  trust  have  been 
subserved.^ 

§  6511.  Payments  in  Due  Course  of  Business.  —  Pay- 
ments made  by  a  corporation,  in  due  course  of  its  business, 
and  with  the  expectation  of  being  able  to  continue  the  same, 
are  not  fraudulent  preferences,  in  the  absence  of  an  express 
statute  making  them  so.  The  most  conspicuous  illustration 
of  this  statement  is  found  in  the  case  of  a  run  on  a  bank, 
which,  in  the  hope  of  resisting  the  run,  continues  payment 
until  its  available  resources  are  exhausted,  and  then  suspends. 
Here,  its  assignee  or  receiver  cannot  maintain  an  action 
against  a  depositor,  who,  even  down  to  the  last  hour,  has 
been  fortunate  enough  to  withdraw  his  deposit.  In  like  man- 
ner, it  has  been  held  that  a  corporation,  intending  in  good 
faith  to  .proceed  with  its  business,  can  pay  to  its  directors 
money  borrowed  from  them,  without  rendering  them  respon- 
sible to  its  creditors.^ 

§  6512.  Executing  Judgment  Notes.  —  A  favorite  way  of 
preferring  particular  creditors  is  by  the  execution  of  what 
are  called  judgment  notes,  —  that  is  to  say,  a  note  containing 
a  power  of  attorney  to  confess  a  judgment  thereon  against  the 
maker.  The  execution  of  such  a  note  is,  of  course,  not 
invalid  as  a  preference  to  the  particular  creditor,  where  no 
attempt  is  made  to  confess  a  judgment  upon  it.'  And  where 
a  corporation  executed  judgment  bonds  to  certain  of  its 
directors,  at  a  time  when  it  was  solvent,  without  any  fraudu- 
lent intent,  but  to  protect  them  as  indorsers  for  the  corpo- 
ration, —  the  mere  use  by  them  of  the  bonds,  by  entering 

'  Pioneer  Gold  Min.  Co.  v.  Baker,  72;  Dutcher  v.  Importers'  &c.  Nat. 
20  Fed.  Kep.  4.  Bank,  59  N.  Y.  5. 

'  Holt  V.  Bennett,  146  Mass.  437;  '  Mataon  v.  Alley,  141  III.  284;  g.  c. 

B.  c.  16  N.  E.  Eep.  5 ;  6  New  Eng.  Eep.      31  N.  E.  Eep.  419. 
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judgments  and  issuing  executions  thereon,  after  the  corpora- 
tion became  insolvent,  was  held  not  of  itself  fraudulent.* 

§  6513.  Effect  upon  Creditors  of  Fallingr  to  Obtain  Pref- 
erences. —  The  creditor  of  an  insolvent  corporation,  who  has 
endeavored  to  procure  a  preference  and  failed,  is  not,  for  that 
reason,  to  be  punished  by  being  deprived  of  a  right  to  partici- 
pate in  the  distribution  of  its  assets,  —  and  this,  although  he 
may  even  be  a  stockholder  or  director.' 

§  6514.  Under  the  New  York  Statute  to  Prevent  Fraudu- 
lent Bankruptcies  by  Incorporated  Companies.  —  A  statute  has 
long  existed  in  New  York,  —  and  such  a  statute  ought  to  exist  in 
every  State, — providing  that,  whenever  any  incorporated  company 
shall  have  refused  the  payment  of  any  debt,  it  shall  not  be  lawful 
for  such  company,  or  any  of  its  officers,  to  assign  or  transfer  any 
of  its  property  or  choses  in  action,  to  any  of  its  oflBcers  or  stock- 
holders, directly  or  indirectly,  for  the  payment  of  any  debt;  and 
that  it  shall  not  be  lawful  for  such  a  company  to  make  any  trans- 
fer or  assignment,  in  contemplation  of  insolvency,  to  any  person 
•  or  persons  whatever."  This  statute  was  intended  to  prevent  an 
assignment  which  should  give  a  preference  to  the  officers  or  stock- 
liolders,  and  to  secure  the  making  of  a  fair  dividend  among  the 
bona  fide  creditors.  An  assignment  made,  not  in  contemplation  of 
insolvency,  and  made  to  assignees  who  are  not  officers  or  stock- 
holders of  the  corporation,  in  trust /or  the  payment  of  all  its  debts  pro 
rata,  is  valid.' 

§  6515.  This  Statute  Avoids  What  Payments  and  Transfers. 

A  statute  which  should  avoid  every  payment  made  by  a  corporation 
in  the  course  of  its  business,  after  it  might  become  theoretically  in- 
solvent, would  produce  more  confusion  and  calamity  than  it  would 

1  Neal's  Appeal,  129  Pa.  St.  64;  s.  c.  18  Atl.  Rep.  564. 

'  Thompson  t).  Huron  Lumber  Co.,  *  Haxtun    v.    Bishop,    3    Wend. 

4  Wash.  600;  s.  c.  30  Pac.  Rep.  741.  (N.  Y.)  13;   Hurlbut  v.   Curler,   21 

Similarly,   see   King  v.  Union  Iron  Barb.  (N.  Y.)  221;  DeKuyter  v.  St. 

Co.,  58  Hun  (N.   Y.),  601;   s.  c.  33  Peter's  Church,  3  Barb.  Ch.  (N.  Y.) 

N.  Y.  St.  Rep.  545;  9  Rail.  &  Corp.  119;  Hill  v.  Reed,  16  Barb.  (N.  Y.) 

L.  J.  45 ;  11  N.  Y.  Supp.  603.  280.     Contra,  Harris  v.  Thompson,  15 

«  3  Rev.  Stats.  N.  Y.  (8th  ed.),  p.  Barb.  (N.  Y.  )  62. 
1729,  §  4. 
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remedy;  and  accordingly  it  has  been  held,  under  this  statute,  that 
a  payment  or  transfer,  made  by  a  corporation,  even  when  actually 
insolvent,  is  not  to  be  deemed  void,  as  made  with  intent  to  prefer  a 
particular  creditor,  unless  the  intent,  as  well  as  the  insolvency,  is 
alleged  and  proved^  In  other  words,  proof  that,  at  the  time  of  the 
transfer,  the  corporation  was  insolvent,  is  not  conclusive  that  the 
transfer  was  made  in  violation  of  the  statute,  but  the  act  must  have 
been  done  because  of  an  existing  or  contemplated  insolvency.'  The 
meaning  is,  that  payments  made  by  an  insolvent  corporation,  —  as 
for  instance,  a  banking  corporation,  —  in  the  usual  course  of  its 
business,  and  under  such  circumstances  that  they  would  have  been 
made  and  in  the  same  way  if  it  had  been  entirely  solvent,  are  not 
within  the  prohibition  of  the  statute.'  The  statute  is  not  limited  to 
transfers  made  prior  to  an  insolvency;  but  a  transfer  made  after  an 
actual  suspension  has  been  held  to  be  a  transfer  made  "  in  contem- 
plation of  insolvency."* 

§  6516.  TThat  Transfers  It  does  not  Avoid.  —  The  statute 
does  not,  of  course,  prohibit  valid  mortgages  to  secure  particular  cred- 
itors, made  by  corporations  when  they  are  not  insolvent.^  Nor  was  a 
transfer  void  under  the  statute,  where  the  corporation  did  no  more 

1  Curtis  V.  Leavitt,  15  N.  Y.  9, 109,  perpetrating  the  swindle  could  main- 
138,  198 ;  modifying  g.  c.  17  Barb,  tain  an  action  against  the  other  bank 
(N.  Y.)  309.  to  recover  the  securities  thus  trans- 

2  Paulding  v.  Chrome  Steel  Co.,  94  ferred,  the  transfer  being  within  the 
N.  Y.  834.  prohibition  of  the  statute.    Robinson 

'  Butcher  v.  Importers'  &c.  Bank,  v.  Bank  of  Attica,  21  N.  Y.  406.    In 

59  N.  Y.  5.  another  case  the  statute  is  frittered 

*  Thus,  where  a  bank,  being  in  dif-  away,  so  as  to  make  the  words  "in 

ficulties,  for  the  purpose  of  raising  contemplation  of  insolvency  "  mean 

some  money,  procured  one  of  its  cus-  something  more  than  a  mere  expecta- 

tomers  to  draw  two  post-dated  checks,  tion  of  insolvency,  and  to  maki-  them 

which  the    bank    certified,   and    on  mean  nothing  less  than  to  prohibit  a 

which  the  customer  raised  money  at  provision  against  the  results  of  insol- 

another  bank,  which  he  turned  over  vency  in  respect  of    the   particular 

to  the  former  bank,  and  this  bank  transferee,  where  he  is  already  a  cred- 

suspended  on  the  following  day,  and,  itor,  and  where  the  object  of  the  transfer 

to  reimburse  the  bank  which  had  ad-  to  Mm  is  to  take  the  debt  out  of  a  rata- 

vanced   the  money  on  the    checks,  ble  distribution  of  the  assets.     Heroy 

furnished  the  drawer  with  $5,000  in  v.  Kerr.  8  Bosw.  (N.  Y.)  194;  «.  c.  21 

cash   and  certain  discounted   notes.  How.  Pr.  (N.  Y.)  409. 
which  he  delivered    to    such  bank,  '  Everson  v.  Eddy,  59  Hun  (N.  Y.), 

taking  up  the  post-dated  checks,  —it  620 ;  s.  c.  12  N.  Y.  St.  Rep.  872. 
was  held  that  the  receiver  of  the  bank 
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than  transfer  the  legal  title  of  the  goods  to  one  who  already  had 
possession  of  them,  and  who  had  a  valid  lien  upon  them  for  more 
than  their  value.'  The  statute  does  not,  of  course,  extend  to  the 
prejudice  of  the  rights  of  bona  fide  sub-purchasers  for  value.  Thus, 
although  the  assignee  of  a  corporation  had  notice  of  its  insolvency 
(which  invalidated  the  transfer  as  to  him,  as  against  the  creditors 
of  the  corporation),  yet  a  purchaser  from  him,  in  good  faith  and  for 
value,  without  notice  of  the  insolvency,  obtained  a  valid  title.' 

§  6517.  How  Far  It  Prohibits  Preferences  Obtained  by 
Means  of  Actions  ag-ainst  the  Corporation.  —  The  purpose  of 
the  statute  was  to  prevent  unjust  discrimination  among  creditors, 
through  the  affirmative  action  of  the  corporation,  by  restraining  it 
from  making  the  prohibited  conveyances;  but  otherwise  it  leaves  its 
property  to  be  taken  and  disposed  of  in  due  course  of  law.  There- 
fore, the  corporation  is  not  bound,  under  the  operation  of  the 
statute,  any  more  than  an  insolvent  individual  is,  to  take  steps  to 
prevent  its  creditors  from  commencing  hostile  proceedings  which 
may  result  in  preferences  to  the  most  vigilant.  It  is  not,  for  in- 
stance, obliged  to  defend  any  action  brought  against  it  for  a  valid 
debt,  against  which  there  is  no  valid  legal  defense,  for  the  sole  pur- 
pose of  defeating  a  preference  among  its  creditors;  but  it  may  suffer  a 
default,  and  thus  allow  the  vigilant  creditors  to  obtain  a  preference.' 
But  it  is  well  known  that  suffering  judgments  by  default,  to  be  obtained 
by  particular  creditors,  is  a  favored  method  resorted  to  by  insolvent 
debtors,  to  prefer  them,  under  the  agreeable  images  of  legal  sanctity; 
and  therefore  the  principle  of  this  decision  ought  to  be  restrained  to 
cases  wliere  the  corporation  is  merely  passive,  and  where  the  action 
of  the  particular  creditor  proceeds  fairly  and  openly.  It  is  a  gross 
perversion  of  justice  to  allow  the  statute  to  be  evaded  by  a  collusive 
proceeding  between  particular  creditors  and  particular  oflScers  of  the 
corporation;  and  such,  it  is  to  be  regretted,  was  plainly  the  case 

'  New  York  Fourth  Nat.  Bank  v.  Bep.  755 ;  6  N.  Y.  Supp.  346.    That  a 

American  Mills  Oc,  137  IT.  S.  234;  judgment  against  the   corporation  la 

«.  c.  9  Rail.  &  Corp.  L.  J.  30.    He  had  not  void  under  the  statute  unless  re- 

a  factor's  lien.  covered  by  the  active  procurement  of 

^  Hoyt  V.  Shelden,  3  Bosw.  (N.  Y.)  an    officer   of    the  corporation, — see 

267.  Dickson  v.  Mayer,  26  Abb.  N.  Cas. 

»  Varnum  v.  Hart,  119  N.  Y.  101 ;  (N.  Y.)  257 ;  s.  c.  12  N.  Y.  Supp.  651 ; 

5.  c.  28  N.  Y.  St.  Rep.  262 ;  23  N.  E.  35  N.  Y.  St.  Rep.  482, 
Kep.  183 ;  reversing  s.  c.  25  N.  Y.  St. 
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which  the  Court  of  Appeals  of  New  York  thus  stamped  with  its 
approval.'  Subsequently  the  same  court  thought  better  of  this  ques- 
tion, and  held  that  an  attachment  levied  upon  the  assets  of  the  cor- 
poration, by  a  creditor  who  is  also  one  of  its  directors,  is  void  under 
the  statute,  although  the  attaching  creditor  has  no  control  over  the 
assets  at  the  time  of  his  levy,  and  although  the  proceeding  is 
strictly  hostile  as  between  him  and  the  corporation.' 


'  The  case  was  tliat  certain  credit- 
ors o£  a  corporation,  whose  claims 
against  it  were  valid  and  past  due, 
and  against  which  there  was  no  de- 
fense, knowing  the  corporation  to  be 
insolvent,  and  for  the  purpose  of 
obtaining  a  preference  over  other 
creditors,  commenced  an  action 
against  it,  and  procured  summons  to 
be  served  upon  one  of  its  directors,  under 
an  arrangement  with  him  that  he  woidd 
not  disclose  the  service  to  the  other 
officers.  He  carried  out  the  arrange- 
m;nt,  and,  in  this  manner  and  by 
this  collusion,  suffered  the  particular 
creditors  to  obtain  judgments  by  de- 
fault. The  corporation  had  no  real 
estate,  and  its  property  was  levied 
upon  and  sold  under  executions  is- 
suing upon  these  judgments.  After- 
wards it  passed  into  the  hands  of  a 
receiver;  and  in  an  action  brought 
by  him  to  have  the  judgments  de- 
clared void,  it  was  held  that  the 
arrangement  did  not  constitute  an 
assignment  or  transfer  within  the 
meaning  of  the  statute;  that  the 
statute  had  not  been  violated,  and 
that  the  action  was  not  maintainable. 
Varnum  v.  Hart,  supra.  Comment 
upon  such  a  decision  is  unnecessary. 
A  later  statute  of  New  York,  relating 
to  moneyed  corporations,  contains 
this  language:  "No  such  convey- 
ance, assignment,  or  transfer,  nor 
any  payment  made,  judgment  suffered, 
lien  created,  or  security  given,  by 
any  such  corporation,  when  insol- 
vent, or  in  contemplation  of  insol- 


vency, with  the  intent  of  giving  a 
preference  ....  shall  be  valid  in 
law."  New  York  Laws  1882,  ch. 
409,  §  187.  A  similar  statute  in  the 
same  State,  relating  to  limited  partner- 
ships, provides  as  follows:  "Every 
sale,  assignment,  or  transfer  of  any 
of  the  property  or  effects,  of  such 
partnership,  ....  and  every  judg- 
ment confessed,  lien  created  or  se- 
cured ....  shall  be  void."  Rev. 
Stats.  N.  Y.,  pt.  1  ch.  4,  title  1,  art. 
1,  §  20.  In  a  case  involving  the  con- 
struction of  this  last  statute,  it  was 
said  that  the  provisions  "do  not 
avoid  payments  made,  or  judgments 
suffered,  or  require  a  creditor  to  ac- 
count for  anything  received  by  the 
creditor    of    the    partnership    or  of 

either  of  the  partners Those 

sections  clearly  do  not  inhibit,  or 
apply  to,  judgments  recovered  against 
the  members  of  a  limited  partnership, 
in  invitum,  or  suffered  by  them,  by 
default  or  otherwise."  Van  Alstyne 
V.  Cook,  25  N.  Y.  489,  493.  But  here 
again,  the  observations  quoted  ought 
to  be  limited  to  cases  of  judgments 
fairly  obtained,  and  the  principle 
ought  not  to  be  allowed  to  apply  to 
judgments  obtained  surreptitiously, 
or  by  trickery,  collusion,  or  fraud. 

'  Throop  V.  Hatch  Lithographic 
Co.,  125  N.  Y.  530 ;  «.  c.  26  N.  E.  Eep. 
742 ;  affirming  s.  c.  11  N.  Y.  St.  Rep. 
532.  To  the  same  effect  is  King  v. 
Union  Iron  Co.,  58  Hun  (N.  Y.), 
601;  s.  c.  9  Rail.  &  Corp.  L.  J.  45; 
83  N.  Y.  St.  Eep.  545;  11  N.  Y.  Supp, 
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§  6518.  Has  No  Extra-territorial  Force.  —  As  statutes  have 
no  extra-territorial  operation,  except  so  far  as  they  are  allowed  to 
operate  in  other  jurisdictions  by  mere  comity,  this  statute  does  not 
forbid  a  preference  made  by  an  insolvent  corporation  organized 
under  the  laws  of  another  State.'  And  we  suppose  that  citizens  of 
New  York  could,  by  procuring  themselves  to  be  incorporated  under 
the  laws  of  New  Jersey,  while  living  in  New  York,  and  transacting 
all  of  their  corporate  business  there,  effectually  evade  the  provisions 
of  the  statute,  to  the  prejudice  of  some  of  their  creditors,  under  other 
decisions  in  that  State.' 


§  6519.  Under  tbe  New  York  Act  of  1882,  Relating  to 
Transfers  by  Banking  Corporations.  —  A  judicial  controversy 
long  existed  in  New  York  upon  the  question  whether  the  statute 
referred  to  in  the  preceding  section,  related  to  that  class  of  corpora- 
tions described  in  the  statutes  of  New  York  as  "  moneyed  corpora- 
tions.'' This  controversy  should  have  been  promptly  settled  by  the 
legislature;  but,  so  far  as  the  writer  knows,  no  attempt  was  made  to 
settle  it  until  1882,  when  a  statute  °  was  passed  declaring  that  no 
conveyance,  or  transfer  of  the  effects  of  a  bank,  exceeding  in  value 
$1,000,  except  in  the  ordinary  course  of  business,  shall  be  valid 
unless  authorized  by  a  previous  resolution  of  its  board  of  directors; 
and  that  no  conveyance  or  transfer  given  in  contemplation  of  in- 
solvency, by  way  of  preference  to  a  particular  creditor,  shall  be 
valid.  A  transfer  in  a  single  transaction,  not  in  the  ordinary  course 
of  business,  by  the  cashier  of  a  bank,  of  a  number  of  separate  secu- 
rities, the  value  of  no  one  of  which  equals  $1,000,  but  the  aggregate 

603.  But  in  such  a  case,  no  judg-  143  N.  Y.  537,  542.  This  statute  was 
ment  by  way  of  punishment  will  be  held  in  one  case  to  invalidate  an  as- 
rendered  against  the  creditor.  Ibid,  signment  made  in  contemplation  of 
For  a  case  not  within  this  principle  insolvency  by  a  corporation,  of  all  of 
upon  these  facts,  see  Bicknell  ii.  its  property,  in  trust  for  the  ratable 
Speir,  18  N.  Y.  St.  Rep.  590.  payment  of  its  creditors  (Harris  v. 
1  Hill  V.  Knickerbocker  Electric  Thompson,  15  Barb.  (N.  Y.)  62) ;  but 
Light  &c.  Co.,  18  N.  Y.  Supp.  813;  as  elsewhere  seen  (an«e,  ^  6514),  the 
8.  c.  45  N.  Y.  St.  Rep.  761.  contrary  is  the  settled  construction  of 
'  »  Demarest?;.  Flack,  128  N.Y.  205;  the  statute. 

8.  c.  28  N.  E.  Rep.  645.    See  26  Am.  "2  Rev.    Stats.   N.  Y.  (8th  e.),d 

Law  Rev.  194;  27  Id.  252;  28  Id.  414;  p.  1554,  §§  186,  187. 
United  States  Vinegar  Co.  v.  Schlegel, 
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value  of  which  was  in  excess  of  that  sum,  was  within  the  prohibi- 
tion of  the  statute.' 

§  6520.  Remedies  In  Equity  ag-ainst  Assignee.  —  A  bill  by 
the  creditors  of  an  insolvent  corporation,  alleging  a  fraudulent 
combination  and  collusion  between  the  assignee  and  the  debt- 
ors of  the  institution,  to  injure  and  defeat  the  creditors;  and 
stating  that  some  two  or  three  hundred  thousand  dollars' 
worth  of  property  was  transferred  by  the  corporation  to  the 
assignees  for  the  payment  of  its  debts,  nearly  nine  years 
before;  that  no  account  has  been  rendered  by  the  assignees; 
that  all  accounting  has  been  refused  by  them  when  called  for; 
that  they  have  received  a  portion  of  the  funds  and  appropri- 
ated them  to  their  own  use;  that  they  have  failed  to  collect  a 
large  amount  of  the  debts,  or  to  take  any  step  for  that  pur- 
pose; and  have  fraudulently  combined  and  colluded  with  the 
debtors  of  the  corporation  to  settle  their  debts  in  such  a  way 
as  to  defeat  the  creditors,  —  presents  the  strongest  possible 
case  for  the  interposition  of  a  court  of  equity.^ 

'  Atkinson  v.  Rochester  Printing  out  regard  to  the  fact  whether  the 

Co.,  114  N.  Y.  168 ;  8.  c.  21  N.  E.  Rep.  transferee  had  knowledge  of  the  em- 

178;  23  N.  y.  St.  Rep.  155;  1  Bank,  barrassed  condition  of  the  bank  when 

L.   J.   180;    affirming  s.   c.   43  Hun  he  made  his  deposits,  or  not.    Nor 

(N.   Y.),    167.    When,    therefore,    a  could  a  witness  in  an  action  by  the 

bank  cashier,  knowing  that  the  bank  receiver   of    the    bank,    against    the 

was  insolvent,   and  was  to  suspend  transferee,  be  permitted  to  state  that, 

business  the  next  day,  gave  to  a  de-  in  his  opinion,  one  of  the  drafts  was 

positor  certain  drafts  belonging  to  the  not  worth  its  face  value,  —  though  the 

bank,  amounting  in  the  aggregate  to  transferee  might  show  that  he  had 

more  than  $1,000,  but  each  draft  be-  brought  suit  on  it  and  that  a  valid 

ing  for  a  less  sum,  —  it  was  held  that  defense  had  been  interposed.    Ibid. 
the  transfer  was  void,  and  this,  with-  '  Stocks  v.  Van  Leonard,  8  Ga.  511. 

5141 


6  Thomp.  Corp.  §  653G.]     insolvent  corporations. 


CHAPTER    CXLVII. 

FRAUDULENT  CONVEYANCES  BY  CORPORATIONS. 


Section 

6526.  General  doctrine  as  to  fraudu- 

lent conveyances  by  corpora- 
tion. 

6527.  Fraudulent    diversions  of    the 

property  of  the  corporation. 

6528.  "Credit     Mobilier"     arrange- 

ments. 

6529.  Evidence  to  show  insolvency. 

6530.  Conveyances  to  directors  or  offi- 

cers of  the  corporation. 

6531.  Ratification,   acquiescence,  es- 

toppel. 


Section 

6532.  When  such  transactions  not  im- 

peached by  way  of  defense  in 
actions  at  law. 

6533.  Saving  the  rights  of  bona  fide 

purchasers. 

6534.  Assignment  of  all  the  property 

of  the  corporation  in  fraud  of 
its  creditors. 

6535.  Transfers  pendent*  lite. 

6536.  Other     conveyances    rendered 

void  by  statute. 

6537.  Consenting  to  judgments. 


§  6526.  General  Doctrine  as  to  Fraudulent  Conveyances 
by  Corporations.  —  The  assets  of  a  corporation,  being  in  theory 
of  equity,  a  trust  fund  for  its  creditors^  it  is  true,  in  the  case  of 
a  corporation  as  in  that  of  a  natural  person,  that  any  convey- 
ance of  its  property  without  authority  of  law,  and  in  fraud  of 
existing  creditors,  is  void  as  against  them;*  although,  as  al- 
ready seen,'  corporations  are,  according  to  the  best  judicial 
opinion,  disabled  in  respect  to  the  disposition  of  their  assets, 
to  a  greater  extent  than  natural  persons,  in  so  far  as  they 
cannot  "prefer  their  own  creditors,  —  yet  in  most  respects  the 
question  whether  a  conveyance  made  by  a  corporation  will  be 
fraudulent  as  against  its  creditors  is  tested  by  the  same  rules 
and  principles  which  are  applicable  when  the  question  arises 


'  Ante,  §51569,  2951. 

'^  2  Story'sEq.  Jur.,  §  1252;  Curran 
„.  Arkansas,  15  How.  (U.  S.)  304; 
Railroad  Co.  v.  Howard,  7  Wall. 
(U.  S.)  392;  Graham  v.  Railroad  Co., 
102  U.  S.  148,  161 ;  Goodin  v.  Cincin- 
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Co.  V.  Ham,  114  U.  S.  587,  594. 
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in  respect  of  conveyances  made  by  natural  persons.  For  this 
reason,  it  will  not  be  necessary  to  pursue  the  subject  to  any 
great  extent,  nor  to  do  more  than  refer  to  decisions  which 
seem  to  present  phases  of  the  subject  peculiar  to  corporations 
aggregate.* 

§  6527.  Fraudulent  Diversions  of  the  Property  of  the 
Corporation.  —  If  the  directors,  in  breach  of  their  trust,  com- 
mence making,  or  threaten  to  mate,  fraudulent  diversions  of 
the  property  of  the  corporation,  from  the  purposes  named  in 
the  charter,  governing  statute,  articles  of  association,  or  other 
governing  instrument,  the  stockholders  may  have  an  injunction 
to  restrain  such  illegal  acts.^  An  insolvent  corporation  can- 
not, by  resolution  or  otherwise,  gfitje  away  the  effects  belonging 
to  it,  to  the  prejudice  of  creditors;'  and  any  arrangements 
entered  into  between  the  corporation  and  its  stockholders, 
with  the  view  of  defeating  the  claims  of  creditors,  by  which 
the  stockholders  are  allowed  to  purchase  depreciated  and  re- 
pudiated claims,  and  thus  to  extinguish  their  indebtedness  for 
their  shares,  would  be  void,  both  at  law  and  in  equity.  Where 
a  county  was  indebted  to  an  insolvent  corporation,  by  a  sub- 
scription evidenced  by  its  bonds  executed  and  delivered  to 
the  company,  and  those  bonds  were  surrendered  to  the  county 
pursuant  to  a  consent  decree,  in  a  suit  to  which  the  creditors  of 
the  corporation  were  not  made  parties, —  it  was  held  that  the 
surrender  amounted  to  a  release  of  the  liability  of  the  county 
and  to  a  giving-away  of  the  assets  of  the  corporation,  such  as 
constituted  a  fraud  upon  its  creditors.*    As  the  creditors  are 

'  Circumstances  under  which  con-  who,  without  consideration,  has  re- 

veyances  by  corporations  have  been  ceived  from  an  insolvent  corporation 

held  not  fraudulent:  Coaldale  Coal  Co.  its  second  mortgage  bonds :  Christen- 

*.  State  Bank,  142  Pa.  St.  288 ;  s.  c.  21  sen  v.  Illinois  &c.  Bridge'Co.,  5  N.  Y. 

Atl.  Rep.  811;  Schlesinger  v.  Kansas  Supp.  925;  s.  c.  62  Hun  (N.Y.),  478; 

City  &c.  E.  Co.,  39  Fed.    Rep.  741;  «.  c,  on  former  appeal,  sub  mom.  Chris- 

Pogg  V.  Blair,  139  U.  S.  118.  tensen  v.  Eno,  106  N.  Y.  97. 

»  Ante,  §  4518.  See,  on  this  subject,  '  Ante,  §§  1512,  1517,  1676,  etseg. 

Starbuck    v.    Mercantile  Trust    Co.  •  Morgan  County «.  Allen,  103 TJ.  S. 

(Super.  Ct.  Conn.),  9  Rail.  &  Corp.  498. 
L.  J.  203.   Liability  to  creditors  of  one 
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preferred  before  the  stockholders  in  the  final  distribution  of 
the  assets  of  the  corporation,  if,  by  whatever  arrangement  or 
device,  the  property  of  the  corporation  is  distributed  among 
its  stockholders  or  diverted  into  the  hands  of  particular  stock- 
holders or  directors,  before  the  payment  of  its  del>ts,  or  trans- 
ferred for  their  benefit  to  third  persons,  who  do  not  take  as 
bona  fide  purchasers  for  value,  and  the  corporation  subse- 
quently becomes  dissolved,  or  becomes  so  disorganized  that  it 
cannot  be  made  answerable  at  law;  or  if  other  circumstances 
concur  giving  to  a  court  of  equity  jurisdiction  to  lay  hold  of 
its  assets;— such  a  court  will  follow  the  assets  so  diverted,  and 
impound  them  and  apply  them  to  the  payment  of  its  credit- 
ors according  to  their  respective  priorities.'  When,  therefore, 
the  president  of  a  corporation,  serving  without  salary  and 
without  any  agreement  therefor,  transfers  his  shares  to  others, 
by  which  means  they  acquire  a  majority  of  the  shares  of  the 
corporation  and  elect  themselves  directors,  and  thereupon  vote 
him  a  salary  for  his  past  services,  thus  applying  the  funds  of 
the  company  in  part  payment  of  their  indebtedness  to  him  for 
the  shares  which  he  has  transferred  to  them,  —  they  become 
liable  to  its  receiver  for  the  sum  so  voted  to  him;^  but  he,  if 
ignorant  of  the  source  from  which  the  money  came,  is  not 
liable.'  The  foregoing  principles  have  no  application  where 
the  rights  of  creditors  are  not  concerned.  In  such  cases  the 
question  will  then  concern  the  rights  of  the  stockholders,  and  it 
will  be,  whether  the  complaining  stockholders  have  been 
prejudiced  by  any  redistribution  of  the  assets  of  the  corpora- 
tion, whereby  an  excessive  appropriation  has  been  diverted  to 
other  stockholders.*    But  it  has  nevertheless  been  held  that  a 

'  Pier  V.  George,  17  Hun  (N.  Y.),  bition,  in  the  California  Civil  Code, 

207 ;  Heggie  v.  People's  Building  &c.  against  any  division  and  distribution 

As30.,  107  N.  C.  581.;  s.  c.  12  S.  E.  of  the  capital  stock  of  a  corporation, 

Bep.  275;  Hill  v.  Gruell,  42  Mo.  App.  except  on  dissolution,  after  payment 

411 ;  Ellis  V.  Ward,  137  111.  509 ;  s.  c.  of  debts,  does  not  make  invalid  a  dis- 

25  N.  E.  Rep.  5.S0;  Hastings  i;.  Drew,  tribution  of  the  stock  of  a  new  cor- 

60  How.  Pr.  (N.  Y.)  254.  poration  among  the  stockholders  of 

'  Ellis  r.  Ward,  supra.  twoformer  corporations,  in  pursuance 

•  Ibid.  of  an  arrangement  for  the  benefit  and 

♦  It  has  been  held  that  the  prohi-  interest  of  all  the  parties,  whereby 
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company  having  various  debtors,  as  well  as  creditors,  may  pro- 
vide that  if  the  evidence  of  the  debts  due  by  it  are  obtained 
by  its  debtors,  and  filed  for  cancellation,  the  one  shall  extin- 
guish the  other.*  But  whether  an  insolvent  corporation  will  be 
permitted  so  to  deal  with  its  assets  as  to  pay  those  creditors 
in  full  who  happen  to  be  indebted  to  it,  by  allowing  them  an 
offset,  is  a  doubtful  question,  depending  upon  considerations 
already  gone  into.^ 

§  6528.  "Credit  Mobilier"  Arrangements.  —  Let  us  con- 
sider a  well-known  class  of  transactions  between  two  corpo- 
rations, where  a  majority  of  the  directory  of  one  corporation 
constitutes  a  majority  of  the  directory  of  the  other  corpora- 
tion. Here,  there  is  the  constant  temptation  in  the  govern- 
ing majority  of  the  two  corporations,  by  making  contracts 
between  the  two  corporations,  which  are  valid  upon  their  face 
and  valid  at  law,  to  cheat  the  minority  stockholders  of  the 
one  or  the  other.  All  that  can  be  said  of  such  contracts 
is  that  they  are  not  void  on  their  face,  nor  voidable  upon  a 
showing  of  the  mere  fact  that  a  majority  of  the  directory  of 
one  corporation,  authorizing  or  voting  for  the  contract,  also 
composed  a  majority  of  the  directory  of  the  other  corpora- 
tion, in  like  manner  authorizing  it  or  voting  for  it;  but  that 
they  are  voidable  only  on  proof  of  fraud  or  unfair  dealing? 
This  proposition  is  stated  differently  in  different  decisions, 
but  the  statements  all  go  back  to  the  same  principle.  To 
impeach  the  action  of  the  board  of  directors  of  a  corporation, 
on  the  ground  that  they  are  interested  in  the  affairs  of  another 
corporation  which  has  purchased  a  controlling  interest  in  the 
stock  of  the  former,  with  a  view  to  making  such  directors,  or 
the  latter  corporation,  responsible,  —  it  is  said  that  there  must 
be  distinct  charges  of  misconduct  supported  by  proof,  and 

litigation  between  the  former  corpo-  '  Goodwin  ?;.  McGehee,  15  Ala.  232. 

rations  is  settled,  and  the  stockhold-  '  Ante,  5  3785,  et  sea. 

ers  occupy  relatively  the  same  position  '  O'Conner  Min.  &c.  Co.  ■».  Coosa 

in  the  new  company  which  they  held  Furnace  Co.,  95  Ala.  614;  s.  c.  86  Am. 

in  the  old  ones.    Kohl  v.  Lilienthal,  St.   Rep.   251 ;    10  South.  Rep.  290. 

81  Cal.  878 ;  s.  c.  20  Pac.  Rep.  401.  Compare  ante,  §  4079,  et  seg. 
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that  the  mere  fact  of  their  interest  is  insufficient.*  It  has 
been  held  that  an  accounting,  at  the  suit  of  shareholders,  can- 
not be  granted  on  the  ground  that  the  afifairs  of  a  corporation 
are  directed  by  a  controlling  stockholder  in  the  interest  of 
another  corporation  of  which  he  is  president,  and  that  all  the 
officers  and  directors  are  subject  to  his  absolute  control  and 
direction,  where  there  is  nothing  to  show  fraud  in  the  man- 
agement of  the  affairs  of  the  corporation,  or  even  that  the 
manner  of  conducting  its  business  has  not  been  wise, — 
although  the  corporation  is  insolvent  and  all  the  product  of 
its  business  has  been  purchased  by  the  other  company.^ 

§  6529.  Evidence  to  Show  Insolvency. — Where  the  quality 
of  the  conveyance  depends  upon  the  question  of  the  known 
insolvency  of  the  corporation  at  the  time  when  it  was  made, 
it  is  justly  held  that  evidence  showing  that  the  corporation 
was  then  absolutely  insolvent  is  sufficient  to  sustain  a  finding 
that  its  president  was  actually  informed  of  the  fact,  —  the  rea- 
son being  that  he  is  presumed  to  knoiv  the  condition  of  the 
company,  and  that  it  is,  by  reason  of  his  trust  relation  to  the 
stockholders  and  creditors,  his  duty  to  know  it.' 

§  6530.  Conveyances  to  Directors  or  Officers  of  the  Cor- 
poration.— We  have  considered,  in  a  former  chapter,''  the 
question  of  the  validity  of  assignments  and  conveyances  made 
by  insolvent  corporations  to  their  directors  or  officers  for  the 
purpose  of  preferring  them  as  creditors,  —  exhibiting  the  regret- 
table fact  of  a  difference  of  judicial  opinion  upon  so  plain  a 
question.  We  have  also  had  occasion  to  note  the  doctrine 
that  individual  directors  may  deal  with   the  corporation  as 

'  Davis  V.  United  States  Electric  whose  stock  had  been  bought  up  by 

Power  &c.   Co.,  77  Md.  35;  s.  c.  25  the  managers  of  the  victim  company, 

Atl.  Rep.  982.  see  Mason  v.  Cronk,  35  N.  Y.  St.  Kep. 

2  Wheeler  v.  Pullman  Iron  &o.  Co.,  859.    And  see  ante,  §  4484. 

143  111.  197;  s.  c.  32  N.  E.  Eep.  420;  '  Sicardi  v.  Keystone  Oil  Co.,  149 

17  L.  R.  A.  818.    For  a  scheme  of  Pa.  St.  148 ;  s.  c.  24  Atl.  Eep.  163 ;  Ap- 

reinsurance,  where  the  whole  reserve  peal  of  Kerstetter,  149  Pa.  St.  148 ; 

of  the  company  had  been  transferred,  s.  c.  24  Atl.  Eep.  163. 

■without  security,  to  another  company  *  Ante,  §§  6498,  6503. 
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strangers,  but  always  subject  to  a  judicial  inquiry  into  the 
good  faith  of  the  transaction,  when  it  is  properly  challenged 
by  a  party  entitled  to  challenge  it.*  We  have  further  noted 
that  arrangements  between  two  corporations  controlled  by  the 
same  directory  are  not  void  on  their  face,  but  subject  to  judi- 
cial impeachment  upon  like  grounds.*  Conveyances  made  by 
a  corporation  to  its  directors  are,  for  reasons  there  disclosed, 
not  void  on  their  face,^  but,  when  challenged  by  creditors  or 
stockholders  not  participating  therein  or  not  estopped  by 
acquiescence,  laches,  or  other  circumstances,  —  they  will  be 
subjected  to  severe  judicial  scrutiny,  and  will  be  set  aside  unless 
entirely  fair.  A  court  of  equity  will  not  permit  the  directors 
of  a  corporation,  who  are  trustees  not  only  for  its  stockholders, 
but  also  in  a  sense  for  its  creditors,  to  dispose  of  the  corporate 
property  to  themselves,  or  for  their  individual  benefit,*  —  and 
this  will  be  especially  so  where  there  has  been  a  sale  of  cor- 
porate property  by  a  single  director  who  has  acted  both  as  buyer 
and  seller.  In  case  of  such  a  sale,  when  not  made  in  good 
faith,  or  when  not  producing  the  full  value  of  the  property, 
the  directors  taking  part  in  it  will  be  answerable  to  the  cred- 
itors for  what  was  thereby  lost.°  When,  therefore,  a  board  of 
directors,  in  order  to  raise  money  for  the  corporation,  sold 
certain  of  its  property  to  a  member  of  the  board,  the  sale 


^  Ante,  i  4059.  and    operation    of   the  road,  —  were 

'  Ante,  §  4079.  never  sold  to  procure  funds  for  this 

'  O'Conner  Min.  &c.  Co.  v.  Coosa  purpose,   but  that,   after  ineffectual 

Furnace  Co.,  95  Ala.  614;  s.  c.  36  Am.  attempts  to  sell  them,  they  had  been 

St.  Kep.  251 ;  10  South.  Kep.  290.  pledged  by  the  president  and  vice- 

*  Farmers'  Loan  &  T.  Co.  v.  San  president  of  the  mortgaging  company 

Diego  Street  Car  Co.,  45  Fed.  Kep.  to  secure  antecedent  debts  of  the  com- 

518.    In  this  case  it  appeared,  upon  pany,  which,  to  a  large  extent,  were 

proceedings  to  foreclose  a  mortgage,  due   to  other  companies,   of   which 

that  the  bonds  of  a  street  car  com-  these  officers  were  also  officers  and 

pany,  issued  pursuant  to  a  vote  of  the  directors.    It  was  held  that  the  pledge 

stockholders,  "for  the  purpose  of  ex-  ought  to  be  set  aside,  as  having  been 

tending  and  constructing"  the  road,  made  without  authority  and  in  fraud 

purchasing  rolling  stock  and  equip-  of  the  rights  of  the  stockholders, 

ments,  and  paying  "  for  labor  done  °  Wilkinson  v.  Bauerle,  41  N.  J. 

and  to  be  done  in  the  construction"  Eq.  635. 
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would  have  stood  if  this  alone  had  appeared,  but  when  it  fur- 
ther appeared  that  the  sale  had  been  rendered  necessary  by 
the  mismanagement  of  the  directors,  the  court  concluded  that 
the  sale  ought  to  be  set  aside  at  the  instance  of  the  corporation 
itself.'  Under  certain  general  provisions  of  the  Civil  Code  of 
California,^  which  are  no  more  than  declaratory  of  the  general 
principles  under  which  courts  of  equity  have  always  pro- 
ceeded, or  professed  to  proceed,  in  holding  trustees  to  the  line 
of  their  duty, — it  has  been  held  that,  if  the  secretary  of  a 
corporation,  who  is  also  its  general  manager,  and  to  whom  all 
its  affairs  are  committed,  secretly  purchases  its  property  in  his 
own  name,  at  execution  or  tax  sales,  he  is  guilty  of  a  breach  of 
trust;  and  that,  in  order  to  redeem  from  such  purchases,  the 
corporation  need  do  no  more  than  to  repay  him  his  expendi- 
tures, and  is  not  bound,  at  the  same  time,  to  pay  him  his 
arrears  of  salary;  since  the  payment  in  full  of  such  arrears 
would  be  giving  him  an  advantage  over  its  other  creditors,  in 
violation  of  the  provisions  of  the  statute,^  and,  it  may  be  added, 
in  violation  of  general  principles  of  equity  already  stated.* 

§  6531.  Katification,  Acquiescence,  Estoppel.  —  Whether 
such  a  transaction  is  impeached  by  creditors  or  shareholders, 
or  by  the  corporation  itself,  in  a  suit  in  equity  asking  for 
affirmative  relief,  or  by  way  of  defensive  proceedings  in  a 
court  of  equity,  —  the  right  to  relief  against  it  will  be  lost  by 
circumstances  of  laches,  acquiescence,  or  estoppel.*  Here,  as 
in  every  other  case,  there  is  no  prescribed  rule  as  to  the  length 
of  time  during  which  a  passive  acquiescence  in  what  has  taken 
place  will  bar  the  right  to  relief  in  equity,  but  each  case  must 

'  Crescent  City    Brewing    Oo.    v.  •  Ante,  §  4022. 

Planner,  44  La.  An.  22;  g.  c.  10  South.  »  Twin-Lick  Oil  Co.  v.  Marbury,  91 

Rep.  384.  U.  S.  587,  is  the  leading  American 

'Civ.   Code   Cal.,  ^  2228,    2230,  case  on  this  subject.    For  the  govern- 

2233,  2234.  ing  principle,  see  ante,  §  4494,  et  seq.; 

'  San  Francisco  Water  Co.  v.  Pat-  also  §  5314. 
tee,  86  Cal.  623 ;  s.  c.  25  Pac.  Pep.  135 ; 
referring  especially  to  §  2228. 
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depend  upon  its  own  circumstances.'  Where  the  validity  of 
the  transfers  of  the  assets  of  a  corporation  depended  upon  a 
supposed  ratification  by  all  its  stockholders,  and  it  appeared 
that  a  resolution,  ratifying  all  the  "  acts  of  the  officers,"  had 
been  adopted  by  a  vote  in  which  only  five  shares  out  of  a  total 
of  2,500,  except  those  held  by  the  directors  themselves,  were 
represented,  —  it  was  held  that  this  could  not  be  regarded  as 
a  ratification  of  the  acts  of  the  directors,  done  in  their  own 
interests  and  to  the  prejudice  of  the  creditors  of  the  corpora- 
tion.^ 

§  6532.  When  Such  Transactions  not  Impeached  by  "Way 
of  Defense  in  Actions  at  Law.  —  The  transactions  made  by 
the  directors  of  a  corporation  within  the  limits  of  their  powers, 
and  such  as  would  stand,  when  challenged  in  a  court  of  equity, 
if  made  in  good  faith,  cannot  be  impeached  byway  of  defense 
in  an  action  in  a  court  of  law,  except  in  those  jurisdictions 
where  equitable  defenses  are  allowed  to  be  set  up  to  legal  ac- 
tions. To  this  statement  there  may  be  exceptions,  growing 
out  of  the  well-known  fact  that  the  jurisdiction  of  courts  of  law 
and  equity  in  regard  to  fraud  is  concurrent.  But  where  a  cor- 
poration, by  one  of  its  directors,  assigned  one  of  its  stock  notes 
to  certain  of  its  directors,  as  security  for  advances,  and  they 
afterwards  brought  suit  upon  it  m  the  name  of  the  corpora- 
tion for  their  own  benefit,  and  the  -corporation  was,  at  the  time 
and  had  ever  since  remained,  insolvent,  and  the  defendant, 
at  the  time  of  the  assignment  and  of  the  bringing  of  the  suit 
was  a  stockholder,  —  it  was  held  that  he  could  not  avail  him 
self,  by  way  of  defense  to  the  suit,  of  the  fact  that  the  note  had 
been  assigned  in  fraud  of  the  corporation,  even  if  such  were 
the  fact,  but  that,  in  order  to  set  aside  the  assignment  on  that 
ground,  he  must  go  into  equity.'     As  stated  in  another  place,* 

'  Twin-Lick  Oil  Co.  v.  Marbury,  91  »  Protection  Ins.  Co.  v.  Ward,  28 

U.  S.  587.  Conn.  409. 

=  Farmers'  Loan  &  T.  Co.  v.  San  ♦  Post,  §  6533. 

Diego  Street  Oar  Co.,  45  Fed.  Rep.  518. 
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fraudulent  conveyances  can  never  be  set  aside  as  against  the 
rights  of  innocent  sub-purchasers  for  value;  and  on  a  similar 
principle,  where  credit  has  been  given  on  the  faith  of  the  os- 
tensible ownership  of  property,  created  by  an  assignment 
otherwise  voidable,  such  an  assignment  cannot  be  set  aside  to 
the  prejudice  of  the  creditors  of  the  assignee.' 

§  6533.   Saving  the  Kiglits  of   Bona   Fide  Purchasers.  — 

The  doctrine  that  a  fraudulent  conveyance  is  cured  after  the 
property  passes  into  the  hands  of  a  bona  fide  purchaser,  for 
value  and  without  notice,  applies,  of  course,  to  fraudulent  con- 
veyances made  by  corporations,  and  to  preferential  assign- 
ments made  by  them  in  jurisdictions  where  the  power  to 
make  such  assignment  is  not  admitted.  And  whether,  as  in 
some  States,  the  rights  of  subsequent  purchasers  are  saved  by 
statute  or  not,  the  principle  is  equally  operative;  and  under 
it  a  depositor  or  other  bona  fide  creditor  of  an  insolvent  bank, 
who  draws  his  check  upon  the  bank,  and  thereby  withdraws 
his  deposit  from  it,  without  notice  of  its  insolvent  condition, 
or  without  reasonable  grounds  to  believe  that  it  is  insolvent, 
will  be  protected  as  a  bona  fide  purchaser,  and  will  not  be 
obliged  to  refund  to  its  assignee  or  receiver,  although  not  in 
strictness  a  purchaser.^  But,  if  the  sub-purchaser  has  made 
his  purchase  from  an  officer  of  the  corporation,  and  such  sub- 
purchaser occupies  fiduciary  relations  to  the  corporation,  and 
has  full  knowledge  of  the  manner  in  which  the  officer  acquired 
his  title, — the  title  of  such  sub-purchaser  must,  of  course,  stand 
or  fall  with  that  of  his  grantor.* 

§  6534.  Assignment  of  All  the  Property  of  the  Corporation 
in  Fraud  of  its  Creditors.  —  Where  there  is  a  statute  govern- 
ing the  subject  of  assignments  for  the  benefit  of  creditors,  and 

'  Hirsch  v.  Norton,  115  Ind.  341;  purchaser  under  section  4429  of  the 

s.  c.  17  N.  E.  Eep.  612 ;  15  West.  Eep.  Georgia  Code :  Hill  v.  Western  &c.  R. 

318.  Co.,  86  Ga.  284 ;  s.  c.  12  S.  E.  Rep.  635. 

'  It  was  held  that  such  a  person  °  San  Francisco  Water  Oo.  v.  Pat- 
would  be  protected  as  a  bona  fide  tee,  86  Cal.  623;  s.  c.  25  Pac.  Rep.  135. 
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such  statute  is  applicable  to  assignments  by  corporations, — 
then  an  assignment  by  a  corporation,  ostensibly  for  its  cred- 
itors, which  does  not  substantially  pursue  the  requirements  of 
the  statute,  will  be  voidable.'  For  instance,  in  Missouri,  the 
statute  relating  to  assignments  for  creditors  provides  that  the 
assignment  shall  be  for  the  ratable  benefit  of  all  the  creditors. 
Under  that  statute,  an  instrument  purporting  to  be  an  assign- 
ment for  the  benefit  of  creditors,  which  undertakes  to  give 
preferences  to  some  of  the  creditors,  will  be,  to  that  extent, 
void,  and  will  stand  for  the  equal  benefit  of  all  the  cred- 
itors,—  saving  always  the  rights  of  those  who  have  pre- 
viously acquired  valid  liens  or  preferences.^  In  such  cases 
the  question  frequently  arises,  often  difficult  of  solution, 
whether  the  instrument  is  an  assignment  for  creditors, 
such  as  is  contemplated  by  the  statute,  or  whether  it  is  a 
mortgage  outside  of  the  statute.^  Outside  of  these  consider- 
ations, assignments  by  corporations  may  be  void,  as  being 
witliin  the  statutes  relating  to  fraudulent  conveyances,  —  as 
where  they  are  of  such  a  nature  that  they  may  be  justly  char- 
acterized as  a  conveyance  to  the  use  of  the  grantor.  Such  has 
been  held  to  be  the  case  where  an  assignment,  with  prefer- 
ences, required  the  assignee  to  restore  the  remainder  to  the 
corporation  itself.  Here,  it  was  set  aside  at  the  instance  of 
creditors  who  had  been  deferred.*    Assignments  for  the  osten- 

'  Where  the  particular  mode  in  272;  Smith  &c.  Implement  Co.  v. 
which  the  affairs  of  a  certain  class  of  Thurman,  29  Mo.  App.  186;  Bascom 
corporations  shall  be  wound  up,  in  v.  Eainwater,  30  Mo.  App.  483.  Corn- 
case  of  insolvency,  is  prescribed  by  pare  Kerbs  v.  Ewing,  22  Fed.  Eep. 
statute,  an  assignment,  made  mani-  693;  Freund  v.  Yaegerman,  26  Fed. 
festly  -with  a  view  to  evade  the  pro-  Rep.  812 ;  Clapp  v.  Nordmeyer,  25 
visions  of  the  statute,  cannot  be  Fed.  Kep.  71 ;  "White  v.  Cotzhausen, 
sustained.  Bank  Comm'rs  v.  Bank  of  129  U.  S.  329. 
Brest,  Harr.  Oh.  (Mich.)  106.  *    Kendall  i;.  Bishop,  76  Mich.  634; 

"  Crow  V.  Beardsley,  68  Mo.  435;  «.  c.  43  N.  W.  Eep.  645.    In  this  case, 

Ring  V.  Ring,  12  Mo.  App.  88 ;  Doug-  a  vote  of  the  directors  authorized  the 

lass  V.  Cissna,  17  Mo.  App.  44.  giving  of  a  chattel  mortgage  of  all  the 

'  See  Hargadine  v.  Henderson,  97  property  of  the  company,  to  a  trus- 

Mo.   375;    Re   Zwang,  39  Mo.  App.  tee,  for  the  purpose  of  securing  cer- 

356 ;  Eosenthal  v.  Frank,  37  Mo.  App,  tain  of  its  creditors,  reserving  to  the 
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sible  benefit  of  all  the  creditors  of  the  corporation  may  also 
be  invalid  on  their  face,  as  disclosing  an  evident  purpose  on 
the  part  of  the  corporation  making  the  assignment,  to  hinder 
and  delay  its  creditors.  An  assignment  by  a  banking  and 
railroad  corporation,  which  showed  upon  its  face  an  intention 
to  postpone  the  creditors  of  the  corporation,  to  use  the  effects 
of  the  bank  for  the  completion  of  the  railroad,  to  pay  the  trus- 
tees enormous  salaries,  and  to  make  no  dividend  among  the 
creditors  of  the  bank  until  these  objects  were  accomplished, — 
was  void,  under  the  circumstances,  as  fraudulent  against  the 
creditors  who  had  not  become  parties  to  it.^  But  it  has  been 
reasoned  that,  unless  the  intent  to  hinder  and  delay  the 
creditors  is  clearly  visible  in  an  assignment  made  for  the  gen- 
eral benefit  of  creditors,  and  having  otherwise  the  appearance 
of  fairness,  it  will  not  be  held  obnoxious  to  the  statutes  of  13 
and  27  Elizabeth.^  In  such  a  case  the  court  will  not  infer 
H  fraudulent  intent  on  the  part  of  the  managers  of  the  corpora- 
tion, unless  such  an  inference  is  clearly  warranted  by  the  lan- 
guage of  the  deed  of  assignment.'  Where  the  validity  of  such 
an  assignment  is  drawn  in  question  in  a  court  of  law,  the 
good  faith  of  the  directors  in  the  passage  of  the  resolution 
authorizing  it,  and  the  necessity  or  expediency  of  it,  are  ques- 
tions of  fact  for  the  jury.* 


company  the  right  to  sell  its  goods  cial  &c.  Bank,  9  Smedes  &  M.  (Miss.) 

and    manufactures  in   the  ordinary  394 ;.  s.  c.  48  Am.  Dec.  719 ;  Fellows 

course  of  its  business.    It  was  held  ti.  Commercial  &c.  Bank,  6  Eob.  (La.) 

that  this  did  not  authorize  a  clause  246 ;  Ex  parte  Conway,  4  Ark.  302 ; 

in  the  mortgage  giving  the  trustee  Ringo  v.  Biscoe,  13  Ark.  563. 
the  power  to  take  possession,  if  he  '  McCallie  v.  Walton,  37  Ga.  611 ; 

should  deem  himself  insecure ;  to  con-  s.  c.  95  Am.  Dec.  369. 
tinue  the  business  of  the  corporation ;  »  Ibid.  See  also  Nye  v.  Van  Husan, 

to  buy  new  stock  and  material;   to  6  Mich.  329;  s.  c.  74  Am.  Dec.  690. 

complete  manufactures ;  todisposeof  To  the  same  effect,   see   Palmer  v. 

the  property,  and,  out  of  the  proceeds  Mason,  42  Mich.  146,   150;  AV;ukina 

to  pay  certain  debts,  and  turn  over  ti.  Wallace,  19  Mich.  57,   75;  Gay  i;. 

the  surplus  to  the  corporation.  Bidwell,  7  Mich.  519,  523. 

'  Bodley  v.  Goodrich,  7  How.  (U.  *  De   Camp    «.   Alward,    52    Ind. 

S.)  276.    Compare  Arthur  v.  Oommer-  468. 
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§  6535.  Transfers  Pendente  Liite.  —  Unless  there  is  a  stat- 
Mte  making  the  lien  of  a  judgment  relate  bach  to  the  date  of  the 
commencement  of  the  action,  the  commencement  of  an  action 
against  a  debtor  will  not  have  the  eflfect,  as  a  mere  conclusion 
of  law,  of  rendering  an  assignment  or  conveyance  of  his  prop- 
erty, made  prior  to  the  recovery  of  a  judgment  therein,  void 
as  against  the  plaintiff  in  the  action,  though  it  will  undoubt- 
edly be  an  evidentiary  circumstance  bearing  upon  the  ques- 
tion of  good  faith  in  making  the  assignment.  An  action 
brought  for  the  mere  purpose  of  recovering  a  debt,  and  not 
for  the  purpose  of  recovering  possession  of  property,  does  not 
affect  the  world  with  notice,  under  the  common-law  doctrine  of 
lis  pendens.  Therefore,  one  who,  in  ignorance  of  the  commence- 
ment of  such  an  action,  purchases,  in  good  faith,  and  for 
value,  the  property  of  the  defendant  therein,  will  get  a  good 
title  as  against  the  plaintiff  therein.  The  attachment  laws 
were  designed  to  meet  cases  of  the  kind  under  consideration; 
and  where  a  creditor  desires  to  fasten  a  lien  upon  the  property 
of  his  debtor,  so  as  to  anticipate  any  conveyance  thereof  which 
the  debtor  may  make  to  his  prejudice,  he  must  proceed  by 
attachment,  giving  bond  under  the  statute,  and  taking  the 
consequences  of  his  action.  These  propositions  seem  to  be 
truisms.  Nevertheless,  several  cases  are  found  which  are  to 
the  effect  that  conveyances  made  by  corporations  of  all  their 
property,  while  actions  are  pending  against  them  by  their 
creditors  to  recover  their  debts,  are  void  as  to  such  creditors.' 
But,  upon  examination,  they  will  be  found  to  rest  upon  other 
principles,  —  such  as,  that  the  assets  of  a  corporation  are  a 
trust  fu7id  for  all  its  creditors,  and  that  creditors  have  a  spe- 
cies of  equitable  lien  thereon,  both  as  against  the  stockholders 
and  any  transferees  thereof,  except  those  purchasing  in  good 
faith  and  for  value;  ^  or  that  it  is  not  competent  for  the  trus- 

>  Cole   V.  Miilerton  Iron  Co.,  133  Eail.  &  Corp.  L.  J.  414;  18  Atl.  Rep. 

N.  Y.  164 ;  s.  c.  28  Am.  St.  Rep.  615 ;  181 ;  United  States  v.  Church  of  Jesus 

30  N.  E.  Rep.  847 ;  Olney  v.  Conani-  Christ  &c.,  5  Utah,  351 ;  ».  c.  15  Pac. 

cut  Land  Co.,  16  R.  I.  597;  s.  c.  27  Rep.  473. 

Am.  St.  Rep.  767 ;  5  L.  R.  A.  361 ;  29  '  Cole  v.  Miilerton  Iron  Co.,  supra. 

Cent.  L.  J.  333;  40  Alb.  L.  J.  325;  6 
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tees  of  a  corporation,  after  a  general  creditor  has  commenced 
an  action  against  it  to  recover  his  debt,  to  make  a  conveyance 
of  its  property  to  secure  themselves  for  antecedent  advances 
made  by  them  to  the  corporation;'  or  they  will  be  found  to 
rest  on  peculiar  states  of  fact." 


.  2 


§  6536.  Other   Conveyances  Rendered  Void  by  Statute. — 

Under  a  statute  of  North  Carolina,'  any  conveyance  or  mortgage  of 
its  property,  executed  by  a  corporation,  is  void  as  to  creditors  exist- 
ing at  the  time  of  the  execution  of  the  conveyance,  who  shall  com- 
menee  proceedings  to  enforce  their  claims  against  the  corporation 
within  sixty  days  after  the  registration  of  the  conveyance.* 

§  6537.  Consenting:  to  Judgments. —  Consenting  to  judg- 
ments in  actions  seemingly  adversary  but  really  collusive,  is 
a  favorite  device  resorted  to  by  insolvent  debtors,  with  the  aid 
of  astute  lawyers,  to  prefer  their  creditors.  Fraud  is  none  the 
less  fraud  because  it  is  able  to  assume  the  outward  sanctity  of 
a  legal  judgment;  and  while  the  necessary  effect  of  every 
judgment  is  to  conclude  the  parties  to  it,  except  in  the  cases 
of  judgments  fraudulently  concocted,  yet  a  judgment  contrived 
for  the  purpose  of  defrauding  persons  who  were  not  parties  to 
the  proceeding,  possesses  neither  sanctity  nor  validity  as 
against  them.  When,  therefore,  an  insolvent  corporation 
allowed  judgments  to  be  taken  against  it  before  the  expiration 
of  the  time  prescribed  by  the  statute  for  answering,  it  was 

'  Olney  v.  Conanicut    Land  Co.,  succeed  in  obtaining   judgments,  as 
supra.    In  this  case  the  court  say,  in  for  those  whose  claims  had  been  al- 
answer  to  the  argument  that  the  com-  ready  ascertained.    Their  action  was 
plainants  were  not  creditors  at  the  taken  with  full  knowledge  that  these 
time  when  the  mortgage  to  secure  the  claims  might   ripen   into  judgments 
directors  was  made:  "True,  they  had  entitled  to  payment  from  the  prop- 
not  reduced  their  claims  to  judgment ;  erty  of  the  company."     16  E.  1.597, 
but  the  claims  existed,  and  the  de-  603;  s.  c.  27  Am.  St.  Eep.  767. 
fendants  had  notice  of  them  by  the  "  Such    was    the  case  of   United 
commencement  of  suits.    As  trustees  States  v.  Church  of  Jesus  Christ,  &c., 
for  creditors,  we  think  the  directors  supra. 
were  as  much  bound  to  care  for  those          "  N.  0.  Code,  §  685. 
who  had  given:  them  notice  of  their          '  Duke  v.  Markham,  105  N.  0. 138; 
claims  by  suits,  in  case  they  should  s.  c.  10  S.  E.  Eep.  1003. 
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held  that  it  had  made  an  unlawful  transfer  of  its  property  in 
contemplation  of  insolvency,  within  the  meaning  of  a  statute 
of  New  York  elsewhere  considered.'  So,  where  a  sale  of  the 
property  of  an  insolvent  railroad  company  took  place  under  a 
decree  foreclosing  a  mortgage  thereon,  which  decree  was  made 
in  pursuance  of  an  arrangement  between  the  mortgagees  and 
tlie  stockholders,  the  creditors  not  being  parties,  under  which 
the  mortgagees,  in  their  order  of  preference,  were  to  get  more 
or  less  of  their  debt,  — 100  to  30  per  cent,  —  and  the  stock- 
holders were  to  get  the  residue  of  the  proceeds  of  the  sale,  — 
nearly  16  per  cent  of  the  par  value  of  their  shares, — the  ar- 
rangement was  held  fraudulent  as  against  general  creditors; 
and  this,  although  the  road  was  mortgaged  for  an  amount  far 
above  its  real  value,  and  although,  on  a  sale  in  open  market, 
it  did  not  bring  enough  to  pay  even  the  mortgage  debts;  so 
that,  in  fact,  if  there  had  been  an  ordinary  foreclosure,  and 
one  which  had  taken  place  independently  of  any  arrangement 
between  the  mortgagees  and  the  stockholders,  the  entire  pro- 
ceeds of  the  sale  would  have  gone  to  the  mortgagees.^ 

'  Kingsley  v.  Bath.  Bank,  31  Hun  »  Railroad  Co.  v.  Howard,  7  Wall. 

(N.  Y.),  329;  ante,  §  6517.  (U.  S.)  392. 
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CHAPTER    CXLVIII. 

SELLING  OUT  TO  A  NEW  CORPORATION. 

Section  Section 

6541.  Power  of  a  corporation  to  sell     6547.  Creditors  of  the  old  corporation 

all  its  property.  have  an  equitable  lien  on  the 

6542.  And  receive  payjin  the  stock  of  assets  thus  transferred. 

a  new  corporation.  6548.  Effect  of  thus  selling  out. 

6543.  But  not  to  the  prejudice  of  its     6549.  Ratification  of  such  selling  out 

creditors.  by  the  stockholders. 

6544.  Nor  to  the  prejudice  of  stock-     6550.  When  such  transactions  fraud- 

holders,  ulent  and  when  not. 

6545.  Cannot  give    away    all    of  its      6551.  Receiver's  sales :  circumstances 

property  to  a  new  corpora-  under     which      purchasing 

tion.  company  at  void   receiver's 

6546.  Circumstances     under     which  sale  entitled  to  subrogation 

such  proceedings  ultra  vires.  to  rights  of  old  company. 

§  6541.  Power  of  a  Corporation  to  Sell  All  its  Property. 

For  reasons  already  stated,^  a  corporation  having  no  public 
duties  to  perform  ordinarily  has  the  same  power  to  sell 
all  of  its  property  that  an  individual  has;  and  this  includes 
the  right  to  make  a  sale  of  all  of  its  property  in  a  single  trans- 
action; ^  and  this  is  especially  so  where  there  is  a  statute  con- 
ferring upon  corporations  the  same  power  in  regard  to  the 
disposition  of  their  property  which  natural  persons  have. 
Nor  is  it  a  good  argument  against  the  existence  of  such  a 
power  that  it  would  defeat  the  objects  of  the  incorporation.' 
Thus,  a  corporation  organized  to  deal  in  lands  may  sell  all  its 
lands  in  bulk,  and  provide  for  the  adjustment  of  its  debts; 
and  such  arrangement  is  not  a  winding  up,  since  the  proceeds 
will  belong  to  it  and  may  be  reinvested,  and  the  corporation 

•  Ante,  §§  4446,  6466.  "  Buell  v.  Buckingham,  16  Iowa, 

'Manufacturers'    Sav.    Bank     v.      284 ;«.  c.  85  Am.  Dec.  516,  624. 
Big  Muddy  Iron  Co.,  97  Mo.  38. 
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will  still  exist.*  A  corporation  organized  for  manufacturing, 
mining,  trading,  or  other  purposes  which  involve  no  duty  on 
its  part  toward  the  public,  such  as  are  assumed  by  railway, 
canal,  turnpike,  and  other  quasi-puhlic  corporations,  has  the 
undoubted  power  to  sell  all  of  its  property  and  go  out  of  busi- 
ness whenever  it  finds  that  its  business  is  unprofitable,  or 
whenever  in  its  discretion  it  sees  fit  to  do  so.^ 

§  6542.  And  Keceive  Pay  in  the  Stock  of  a  New  Corpora- 
tion. —  Nor  is  it  beyond  the  power  of  such  a  corporation  to 
sell  all  its  property  to  a  new  corporation,  and  to  receive  pay 
therefor  in  stock  of  the  new  corporation,  the  stock  being 
taken  in  lieu  of  money,  to  be  distributed  among  those  stock- 
holders of  the  new  corporation  who  are  willing  to  receive  it, 
or  to  be  converted  into  money  for  those  who  do  not  desire  to 
retain  it.  This  is  not  a  sale  by  a  trustee  to  himself  for  his 
own  benefit,  but  it  is  a  sale  to  another  corporation  for  the 
benefit  and  with  the  consent  of  the  cestuis  que  trustent,  the  old 
stockholders.  Being  open,  fair,  and  not  collusive,  and  devised 
as  a  mode  of  payment  for  the  property  of  the  old  corporation, 
the  transaction  is  not  open  to  objection  by  a  minority  of  the 
stockholders.'  Accordingly,  it  has  been  held  that,  where  a 
company  organized  for  the  purpose  of  creating  a  water  power 
finds  that  it  can  no  longer  profitably  use  its  privileges,  and 
its  water  power  has  been  extinguished  by  contract  with  the 
Commonwealth,  it  may  sell  its  lands,  and  receive  payment 
therefor  in  its  own  stock.'' 

'  Sewell  V.  East  Oape  May  Beach.  Allen  (Mass.),  448,  455;  «.  c.  87  Am. 

Co.,  50  N.  J.  Eq.  717;  s.  c.  25  Atl.  Dec.   672;    Re  New  South    Meeting 

Rep.  929.  House,  13  Allen  (Mass.),  497,  513; 

'  Treadwell  v.  Salisbury  Man.  Co.,  Despatch  Line  v.  Bellamy  Man.  Co., 

7  Gray  (Mass.),  393;    s.   c.   66  Am,  12  N.  H.  205;  s.  c.  37  Am.  Dec.  203; 

Dec.  490;  Miners' Ditch  Co.  i;.  Zeller-  Leggett  «.  New  Jersey  Man.   Co.,  1 

back,  37   Oal.  543;  8.  c.  99  Am.  Deo.  N.  J.  Eq.  541;  s.  c.  23  Am.  Dec.  728. 

300,  316.  «  Dupee  v.  Boston  Water  Power 

^  Treadwell  v.  Salisbury  Man.  Co.,  Co.,  114  Mass.  37.    Interpretation  of  a 

7  (Jray  (Mass.),  393;  s.  c.  66  Am.  Dec.  stockholders'  resolution  held  not  to  au- 

490,  500.    Compare  Hodges  v.  New  thorize  a  contract  to  pay  all  the  debts 

England  Screw  Co.,  1  R.  I.  312;  s.  c.  of  the  selling  corporation  absolutely, 

53  Am.  Dec.  624 ;  Com.  ti.  Smith,  10  in  consideration  of  a  transfer  of  its 
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§  6543.  But  not  to  the  Prejudice  of  its  Creditors.  —  But 

the  rule  is  different  where  the  rights  of  the  creditors  of  the 
selling  corporation  are  concerned.  The  reason  is  plain.  Such 
an  arrangement  has  the  effect  of  ultimately  distributing  the 
assets  of  the  selling  corporation  to  its  own  shareholders;* 
whereas  such  assets  are  a  trust  fund  for  the  benefit  of  its  cred- 
itors.^ It  has  therefore  been  held  that  a  sale  by  a  corporation 
of  all  its  property  to  another  corporation,  to  be  paid  for  in 
stock  of  the  latter,  which  stock  is  to  be  distributed  among  the 
stockholders  of  the  former,  or  any  other  arrangement  which 
will  have  the  effect  to  withdraw  the  capital  of  the  company 
and  turn  it  over  to  its  stockholders  except  in  the  manner  pro- 
vided for  by  law,  is  a  violation  of  that  provision  of  the  Cali- 
fornia Corporation  Act  of  1853,  which  forbids  the  trustees  "to 
divide,  withdraw,  or  in  any  way  pay  to  the  stockholders,  or 
any  of  them,  any  part  of  the  capital  stock  of  the  company," 
and  is  void  as  to  any  creditor  of  the  corporation,  either  prior 
or  subsequent,  who  had  no  notice  of  the  arrangement  at  the 
time  of  giving  the  credit.'  So,  a  corporation  having  outstand- 
ing debts  cannot  transfer  its  entire  property  by  a  lease  for  999 
years,  so  as  to  prevent  the  application  of  it,  at  its  full  value, 
to  the  satisfaction  of  its  debts;  but  the  property  will  be  fol- 
lowed into  the  hands  of  the  lessee,  and  a  court  of  equity  will 
decree  the  payment  by  the  lessee  of  a  judgment  recovered 
against  the  lessor.*  And  in  general,  whenever  such  a  convey- 
ance is  made  under  circumstances  which  characterize  it  as 
fraudulent  as  against  existing  creditors,  it  will  be  set  aside  in 
equity  at  the  suit  of  such  creditors;'  or  other  appropriate 
relief  will  be  accorded  them.     Thus,  a  sale  of  all  the  property 


property:   Bi-Spool  &c.  Oo.  v.  Acme  claim  upon  agreement  for  shares  in 

Man.  Co.,  153  Mass.  404 ;  s.  c.  26  N.  E.  new  corporation,  not  bound  to  make 

Eep.  991.  a  tender:    Manistee    Lumber   Co.  v. 

'  As  to  this,  see  ante,  §  1511  et  seq.,  Union  Nat.  Bank,  143  111.  490;  s.  c. 

and  k  1576,  et  seq.  32  N.  E.  Rep.  449. 

"  Ante,  §  2054,  et  seq.  *  Chicago  &c.  R.  Co.  v.  Third  Nat. 

»  Martin  v.  Zellerback,  38  Cal.  300 ;  Bank,  134  TJ.  S.  276. 
«.  c.  9f'  Vm.  Dec.  365.     Circumstances  '  See  the  preceding  chapter. 

nn''""    r'hich  creditor  assigning  his 
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of  a  coi-poration,  in  consideration  of  a  greater  part  of  the 
stock  of  another  company,  organized  only  to  acquire  such 
property,  and  whose  stock  is  based  only  on  the  property,  has 
been  held  invalid  as  against  the  creditors  of  the  selling  cor- 
poration.* 

§  6544.  Nor  to  the  Prejudice  of  Stockholders.  —  Where 
a  corporation  has  a  lawful  existence  after  the  expiration  of  its 
charter,  but  solely  for  the  purpose  of  winding  up  its  affairs, 
a  majority  in  interest  of  its  stockholders  cannot  sell  its  prop- 
erty to  a  new  corporation,  of  which  they  are  directors  and 
stockholders,  at  a  valuation  estimated  by  themselves,  against 
the  will  of  the  minority,  and  compel  such  dissenting  stock- 
holders either  to  receive  shares  of  stock  in  the  new  corpora- 
tion in  return  for  their  old  shares,  or  to  be  paid  therefor  on 
a  basis  of  the  estimated  valuation  of  the  property;  but  the 
minority  may  have  the  property  publicly  sold  and  converted 
into  money,  and  the  money  distributed.^  As  we  shall  see 
hereafter,  the  general  doctrine  is  that  a  corporation  cannot 
cease  to  exist  of  its  own  will,  and  without  the  consent  of  the 
State,  but  that  its  life  continues  until  the  expiry  of  its  char- 
ter, or  until  it  has  been  dissolved  in  due  course  of  law.'  Ac- 
cordingly, it  is  held  that  a  business  corporation  cannot  sell  all 
of  its  property  to  a  foreign  corporation,  organized  through  its 
procurement,  with  a  majority  of  non-resident  trustees,  for  the 
purpose  of  taking  its  place  and  its  assets  and  carrying  on  its 
business,  —  this  being  a  virtual  dissolution  of  the  pre-existing 
corporation.  And  while  the  stockholders,  who  have  assented 
to  such  an  unlawful  distribution  of  the  corporate  property, 
may  be  estopped  thereby,  dissenting  stockholders  are  not  estopped; 
and  the  State  may  demand  that  those  officers  of  the  corpora- 
tion who  perpetrated  the  wrong  shall  make  restitution.  Nor, 
does  the  fact  that  the  trustees,  in  making  the  transfer,  acted 
in  good  faith,  render  the  act  valid;  nor  does  the  difficulty 

'  Vance  v.  McNabb  &c.  Coal  Co.,  '  Mason  v.  Pewabic  Min.  Co.,  133 

92  Tenn.  47;  s.  c.  20  S,  W.  Rep.  424.        U.  S.  50;  anle,  §  4548. 

•  Post,  §  6678,  el  seg. 
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which  may  attend  the  final  adjustment  of  rights,  as  between 
the  assenting  and  dissenting  stockholders,  constitute  a  de- 
fense to  an  action  by  the  State,  prosecuted  under  a  statute, 
to  compel  the  trustees  of  the  precedent  corporation  to  account 
for  breaches  of  their  trust/  But,  where  a  corporation  sells  to 
another  corporation  a  specific  item  of  property,  —  and  perhaps 
the  rule  is  applicable  to  a  case  where  it  sells  all  its  property, 
—  and  the  sale  is  open,  fair,  and  free  from  fraud  or  guilty 
connivance,  the  purchasing  company  is  not  bound  to  see  to 
the  proper  distribution  of  the  purchase  price,  whether  it  con- 
sists in  money  or  in  shares  of  the  stock  of  the  purchasing  com- 
pany; and  therefore,  if  the  purchase  price  is  paid  in  shares  of 
the  purchasing  company,  a  pledgee  holding  shares  of  the  sell- 
ing company  will  not  have  a  standing  in  court  to  establish  a 
lien  on  the  property  sold,  on  the  ground  that  distribution 
was  not  made  to  him,  of  his  proportion  of  the  shares  of  the 
purchasing  company,  which  were  paid  over  to  the  selling 
company  as  the  purchase  price  of  the  property  sold,  but  that 
such  distribution  was  made  to  his  pledgor.^ 

§  6545.  Cannot  Give  Away  AH  of  its  Property  to  a 
New  Corporation.  —  But  a  majority  of  the  members  of  a  cor- 
poration, such  as  an  incorporated  secret  or  benevolent  society, 
cannot,  by  resolution,  donate  the  property  of  such  corporation 
to  a  new  corporation  of  which  such  majority  are  members.* 

§  6546.  Circumstances  under  Whicli  Such  Proceedings 
Ultra  Vires.  —  It  has  been  held,  by  a  Federal  court  in  Ohio 
that  a  solvent  corporation,  created  under  the  laws  of  that 
State,  engaged  in  a  profitable  business,  cannot  sell  its  plant 
and  assets  for  a  consideration,  the  greater  part  of  which  con- 
sists of  the  stock  and  bonds  of  another  corporation,  to  be  or- 
ganized  to    carry  on   the  business  of  the    former,  where  no 

1  Peeple  v.  Ballard,  134  N.  Y.  269 ;  '  Leathers  v.  Janney,  41  La.   An. 

8.  c.  17  L.  R.  A.  737 ;  48  N.  Y.  St.  Rep.  1120. 

166 ;  32  N.  E.  Eep.  54 ;  rehearing  de-  '  Polar  Star  Lodge  v.  Polar  Star 

nied,  48  N.  Y.  St.  Rep.  846;  32  N.  E.  Lodge,  16  La.  An.  53. 
Eep.  611. 
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exigency  exists  making  such  sale  necessary  for  the  protection 
of  the  stockholders  of  the  former  corporation;  for  the  reason 
that,  under  the  laws  of  Ohio,  as  established  by  the  highest 
State  tribunal,  one  corporation  cannot  become  the  owner  of 
the  stock  of  another,  unless  authority  to  do  so  is  clearly  con- 
ferred by  statute.'  The  Tnanager  of  a  corporation  cannot 
transfer  all  its  assets  in  payment  of  its  indebtedness,  without 
the  authority  or  consent  of  the  board  of  directors.'' 

§  6547.  Creditors  of  the  Old  Corporation  have  an  Equi- 
table Liien  on  the  Assets  thus  Transferred.  — Where  one  corpo- 
ration transfers  all  its  assets  to  another  corporation,  and  thus 
practically  ceases  to  exist,  without  having  paid  its  debts,  the 
purchasing  corporation  takes  the  property  subject  to  an  equu 
table  lien  or  charge  in  favor  of  the  creditors  of  the  selling  cor- 
poration.* We  have  already  seen  *  that  where  a  corporation 
reorganizes  under  a  new  form  of  reincorporation,  by  which  all 
the  assets  of  the  old  corporation  are  transferred  to  the  new, 
such  assets  pass  into  the  hands  of  the  new  corporation, 
charged  with  an  obligation,  on  its  part,  to  pay  all  the  debts  of 
the  old  corporation.'  This  is  a  necessary  extension  of  the 
doctrine  that  the  assets  of  a  corporate  or  are  a  trust  fund, 
for  its  creditors."  Such  being  the  quality  which  equity  an- 
nexes to  them,  when  the  corporation  elects  to  go  out  of  ex- 

'  Eaaum  ».  Buckeye  Brewery  Co.,  516;  Harrison  v.  Union  Pacific  R. 
SI  Fed.  Rep.  156.  It  is  worthy  of  Co.,  13  Fed.  Kep.  522;  Heman  v. 
note  that  the  action  was  for  damages  Britton,  88  Mo.  549 ;  Blair  v.  St. 
ioi  a,  breach  tf  the  contract  thus  to  sell.  Louis  &c.  R.  Co.,  24  Fed.  Rep.  148; 
That  one  corporation  cannot  become  Fogg  v.  St.  Louis  R.  Co.,  17  Fed. 
a  stockholder  in  another  under  the  *  Rep.  871 ;  see  also  Pollock  Contracts, 
laws  of  Ohio,  see  Franklin  Bank  v.  p.  200,  et  seq.;  Re  Empress  Engineer- 
Commercial  Bank,  36  Ohio  St.  350;  ing  Co.,  16  Ch.  Div.  125;  Vance  u. 
s.  c.  38  Am.  Rep.  594.  And  see  on  the  McNabb  Coal  Co.,  92  Tenn.  47 ;  s.  e, 
subject  generally,  ante,  i  5719.  20  S.  W.  Rep.  424. 

'  Goodyear  Rubber  Co.  v.  Scott  Co.,  *  Ante,  H  265,  266. 

96  Ala.  439;  s.  c.  11  South.  Rep.  370.  »  McVicker    v.    American    Opera 

'  National  Bank  v.  Texas  Invest-  Co.,  40  Fed.  Rep.  861;    Island  City 

ment  Co,,  74  Tex.  421,431;  Brum  v.  Sav.    Bank  v.    Sachtleben,   67   Tes. 

Merchants'    Mut.  Ins:   Co.,  16  Fed.  420. 
Rep.  140;    Hiberiria  Ins.  Co.  v.  St.  «  ^Ji!e,  §§  1569, 2951, 

Louis  &c.  Transp.  Co.,  13  Fed.  Rep. 
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istence,  to  dispossess  itself  of  them,  and  to  transfer  them  to 
another  corporation,  equity  follows  the  trust  fund  into  the  hands 
of  the  new  taker,  and  charges  the  property  in  the  hands  of 
such  taker  with  the  debts  of  the  transferor.  In  olher  words, 
the  corporation  receiving  the  assets  is  charged  in  equity,  as  a 
trustee  in  respect  of  such  property,  with  the  payment  of  the 
debts  of  the  antecedent  corporation,'  —  this  being  another 
branch  of  the  doctrine  of  following  trust  funds  hereafter  con- 
sidered.^ And,  while  the  right  to  follow  a  trust  fund  into  the 
hands  of  a  third  party  depends  upon  the  answer  to  the  inquiry 
whether  such  third  party  took  it  with  knowledge  of  the  trust,  the 
case  being  one  where  the  trustee  who  transferred  it  to  him 
had  a  power  of  disposition,  —  yet  in  such  a  case  as  we  are 
supposing,  where  one  corporation  transfers  all  its  assets  to 
another,  not  in  the  ordinary  course  of  business,  the  very  cir- 
cumstances of  the  case  imply  full  knowledge  on  the  part  of 
tlie  transferee  of  all  the  facts  necessary  to  charge  the 
property  in  his  hands  with  the  debts  of  the  transferor;  and 
the  case  is  still  clearer  where  the  corporation  receiving  the 
transfer  agrees  to  assume  and  pay  the  debts  of  the  corpora- 
tion making  it,  —  in  which  case,  under  the  principles  of  equity 
and  under  the  modern  codes  of  procedure,  the  creditors  of  the 
transferring  corporation  may  maintain  a  direct  action  against 
the  transferee  corporation  upon  the  contract,  as  a  contract  made 
for  their  benefit.'     The  principle  has  no  application  to  a  sale 

'  Leathers  v.  Janney,  41  La.  An.  pany,  which  agreed  to  pay  its  debts ; 
1120;  s.  c.  6  South.  Eep.  884;  6  that  among  the  assets  were  288  shares 
L.  E.  A.  661;  National  Bank  v,  of  corporate  stock  in  a  cattle  corn- 
Texas  Investment  Co.,  74  Tex.  421 ;  pany,  which  certain  defendants  had 
«.  c.  12  S.  W.  Eep.  101 ;  6  Kail.  &  acquired  with  full  notice  of  the  facts ; 
Corp.  L.  J.  373.  that  by  reason  thereof  said  defend- 
^  Post,  i  7084,  et  seq.  ants  were  trustees  for  the  creditors  of 
^  See  ante,  §  267,  near  the  end ;  the  insolvent  corporation ;  but  had 
also  National  Bank  «.  Texas  Invest-  transferred  the  stock  and  misii;. plied 
mentCo.,  74Tex.  421;  «.  c.  12  S.  W.  the  proceeds,  —  was  held  to  state  a 
Rep.  101 ;  6  Rail.  &  Corp.  L.  J.  373.  cause  of  action,  as  the  second  com- 
In  this  case,  a  petition  by  a  creditor  pany  took  the  assets  subject  to  a  lien 
of  an  insolvent  company  which  al-  in  favor  of  the  creditors  of  the  old 
leged  that  the  insolvent  corporation  company,  which  practically  ceased  to 
transferred  its  assets  to  another  com-  exist.    Where  creditors  of  an  insol- 
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made  in  the  usual  course  of  business; '  nor  does  it  apply  in  a 
case  of  a  sale  for  a  full  consideration,  albeit  of  the  entire  prop- 
erty of  the  selling  corporation,  to  another;  and  it  has  been 
held  that  if  the  consideration  for  the  sale  is  the  assumption 
and  payment  by  the  purchasing  company  of  the  mortgage 
debts  of  the  selling  company,  to  the  full  value  of  all  the  prop- 
erty  conveyed,  the  sale  will  not  be  set  aside  in  favor  of  other 
imsecured  creditors  of  the  selling  company,  nor  will  they  have 
a  lien  on  the  property  for  which  full  value  has  been  paid  in 
good  faith.* 

§  6548.  Sffect  of  thus  Selling:  out.  —  Undoubtedly  the  fact 
that  a  corporation  sells  all  of  its  property  to  another  corpora- 
tion, and  thereby  disables  itself  from  carrying  out  the  pur- 
poses of  its  existence,  while,  for  certain  purposes,  working  a 
dissolution  de  facto,"  will  not  work  a  technical,  legal  dissolution; 
but  the  corporation,  nevertheless,  continues  to  exist  de  jure, 
for  the  purpose  of  suing  and  being  sued.*  But  where  the 
trustees  of  a  water  company,  together  with  the  stockholders, 
sold  the  entire  stock,  and  delivered  the  property  of  the  cor- 
poration to  a  purchaser,  who  took  possession  thereof;  and, 
three  years  thereafter,  no  intermediate  act  having  been  done 
by  them,  a  majority  of  the  trustees  met,  allowed  an  account 
against  the  company,  and  drew  a  check  therefor;  —  it  was 
held  that  they  were  not  trustees  dejure  or  de  facto,  and  had  no 


vent  railroad  company  give  ■written  was  transferred.  Deposit  Bank  v.  Bar- 
authority  to  an  agent  to  purchase  the  rett  (Ky.),  13  S.  W.  Eep.  337;  s.  c. 
road  and  transfer  to  a  new  corporation  11  Ky.  L.  Eep.  910. 
to  complete  the  road,  for  the  purpose  '  National  Bank  v.  Texas  Invest- 
of  securing  their  indebtedness,  and  vaent  Co.,  supra, per  Gaines,  J. 
subsequently  the  corporation  is  con-  '  Warfield    v.    Marshall     County 
solidated  with  another,  one  of    the  Canning  Co.,  72  Iowa,  666;   s.  c.  2 
creditors  who  sues  to  recover  the  value  Am.  St.  Eep.  268. 
of  his  interest,  upon  the  ground  that          '  Ante,  §  3345. 
the  property  was  converted  without  *  Post,  §§  6720,  6721 ;  also  eh.  184, 
his  consent,  can  recover  only  his  pro-  art.   IV ;    Island  City  Sav.  Bank  v. 
portionate  share  of  stock  of  the  cor-  Sachtleben,  67  Tex.  420 ;  Brinkerhoff 
poration  to  which,  as  the  evidence  v.  Brown,  7  Johns.  Oh.  (N.  Y.)  217. 
shows,  the  road,  with  his   consent, 
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power  to  bind  the  corporation.'  Where  a  steamship  company 
went  into  liquidation  and  transferred  all  its  property  to  an- 
other corporation,  and  subsequently,  in  a  collision  between  one 
of  the  steamships  so  transferred  and  other  vessels,  the  plain- 
tiffs intestate  was  killed,  and  she,  by  mistake,  brought  an 
action  against  the  old  company  and  prosecuted  it  to  judg- 
ment,—  it  was  held  that  this  judgment  could  not  be  enforced 
in  equity  against  its  former  property  in  the  hands  of  the  new 
company,  thus  transferred  before  the  time  when  the  alleged 
cause  of  action  arose,  although  the  debts  of  the  old  company 
had  been  assumed  by  the  new.^ 

§  6549.  Ratlflcation  of  Such  Sellingr  out  by  the  Stock- 
holders.—  Assuming  that  such  a  sale  of  all  the  assets  of  the 
corporation,  as  we  are  considering,  has  taken  place  under  cir- 
cumstances where  dissenting  stockholders  are  entitled  to  main- 
tain a  proceeding  to  avoid  it,  —  as  where  it  has  been  done  by 
the  directors  without  the  consent  of  the  stockholders,  ex- 
pressed in  general  meeting  or  otherwise, — yet  here,  as  in 
other  cases,'  the  stockholders  may  ratify  it,  so  as  to  conclude 
them  from  making  further  objections;  and  such  ratification 
may  be  inferred  from  that  species  of  tacit  acquiescence  which 
consists  in  the  entire  failure  to  protest  or  to  take  any  steps  to 
repudiate  or  set  aside  the  sale.*  A  stockholder  who  partici- 
pated in  the  sale  will  not  be  allowed  to  avoid  the  contract  after 
it  has  been  thus  ratified  by  the  acquiescence  of  the  other  stock- 
holders.^ But,  where  the  sale  proceeds  in  fraud  of  the  rights 
of  stockholders,  a  majority  cannot,  of  course,  ratify  it  so  as  to 
conclude  a  dissenting  stockholder.* 

'  Orr  Water  Ditch    Oo.  v.  Keno  '  Ante,  §5  4497,  5270,  5318. 

Water  Co.,  17  Nev.  166;  s.  c.  30  Pac.  «  Stokes  v.  Detrick,  75  Md.  250; 

Eep.  695.  ».  c.  23  Atl.  Rep.  846. 

»  Gray  i;.  National  Steamship  Co.,  '  Berry  v.  Broach,  65  Miss.  450; 

115  V.  S.  116.   Effect  of  such  a  selling  s.  c.  4  South.  Eep.  117. 
out  upon  the  right  of  recovery  on  a  °  Chicago    Hansom    Cab    Co.    v. 

promissory  note  payable  "when  the  Yerkes,  141  111.  320;  s.  c.  33  Am.  St. 

first    locomotive    engine  on    the  M.  Eep.  315;  30  N.  E.  Eep.  667;  11  Eail. 

railroad  shall  arrive  "  in  town :  Askew  &  Corp.  L.  J.  265. 
V.  Hooper,  28  Ala.  634. 
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§  6550.  When  Such  Transactions  Fraudulent  and  when 
not.  —  On  a  principle  already  stated/  the  mere  fact  that 
the  directors  sell  the  property  of  the  corporation  to  a  new 
corporation,  of  which  they  are  directors  and  stockholders,  will 
not  make  the  sale  absolutely  void."  A  sale  of  all  the  property 
of  a  corporation,  which  has  taken  place  under  a  resolution 
appointing  the  president  and  secretary  a  committee  to  dis- 
pose of  it,  will  be  set  aside  in  equity  at  the  suit  of  a  dis- 
senting stockholder,  where  the  sale  is  made  to  one  who 
purchased  it  under  an  agreement,  previously  made  with  the 
secretary,  for  their  joint  acquisition  of  the  property.  The 
reason  is  that  the  power  conferred  on  the  president  and  sec- 
retary requires  their  joint  action,  and  that  the  secretary  is 
disqualified  from  acting  by  reason  of  his  personal  interest.' 

§  6551.  Receiver's  Sales:  Circumstances  under  Which 
Purchasing-  Company  at  "Void  Receiver's  Sale  Entitled  to 
Suhrogration  to  Bigrhts  of  Old  Company.  —  Where  a  corpora- 
tion has  become  insolvent,  and  ceased  business  largely  in 
debt,  and  its  property  is  sold  under  a  proceeding  to  dissolve 
it,  and  a  deed  is  made  by  the  receiver  which  is  adjudged  void, 
and  a  new  company,  claiming  title  under  such  deed,  has 
advanced,  for  the  purchase  of  the  property,  a  sum  sufficient  to 
pay  all  creditors  in  full,  and  which  is  so  used, —  such  new  com- 
pany will  be  entitled  to  be  subrogated  to  the  rights  of  the  cred- 
itors of  the  old  company,  and  may  enforce  the  trust  for  its 
own  benefit  as  cestui  que  trust,  to  the  extent  to  which  the  pur- 
chase-money discharged  the  debts  of  the  old  corporation.  In 
such  a  case,  in  the  absence  of  objections  on  the  part  of  the 
stockholders  of  the  old  company,  or  where  circumstances  of 
estoppel  exist  against  them,  the  court  decreeing  the  subroga- 
tion will  have  the  power  to  direct  the  old  company  to  convey 

*  Ante,  §  6542.  '  Chicago    Hansom    Cab    Co.   v. 

'  Manufacturers'  Sav.  Bank*.  Big  Yerkes,  141  111.  320;  s.  c.  33  Am.  St. 

Muddy  Iron    Co.,  97  Mo.  38;  ante,  Rep.  315;  SON.  E.  Bep.  667;  11  Eail. 

§  4079,  et  seq.  &  Corp.  L.  J.  265. 
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the  property  to  the  new  company,  on  the  ground  that  the  new 
company  is  the  cestui  que  trust  for  whose  benefit  the  legal 
title  is  held  by  the  old  company;  and  a  resale  of  the  property 
is  not  necessary.' 

*  St.  Louis  &c.  Co.  V.  Sandoval  &c.  Co.,  116  111.  170.    Compare  Kinney  v. 
Kjioebel,  51  111.  112. 
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CHAPTER  CXLIX. 

CEEDITORS'  SUITS. 
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§  6555.  Jurisdiction  of  Equity  to  Distribute  the  Assets 
of  Insolvent  Corporations. —  As  elsewhere  seen,  when  a  cor- 
poration becomes  dissolved,  either  de  jure  or  de  facto,  in  any 
mode  known  to  the  law,  so  that  the  ordinary  legal  remedies 
of  creditors  against  it  are  unavailable,  a  court  of  equity  will 
lay  hold  of  its  assets  by  its  receiver  and  convert  them  into 
money  and  distribute  them  among  those  beneficially  entitled 
thereto, —  that  is  to  say,  to  the  creditors  first  and  to  the  stock- 
holders last.^  This  results  from  a  doctrine  already  much 
considered,'^  that  the  assets  of  a  corporation  are  deemed,  in 


>  Ante,  §  2956,  et  geq.;  Hill  v.  Fogg, 
41  Mo.  563,  569 ;  Life  Association  v 
Faseett,  102  III.  315 ;  St.  Louis  &c.  Co. 
V.  Sandoval  &c.  Co.,  116  111.  170,  174; 
Hastings  v.  Drew,  50  How.  Pr.  (N.  Y.) 


254 ;  Marr  v.  Bank  of  West  Tennes- 
see, 4  Coldw.  (Tenn.)  471;  Irons  v. 
Manufacturers'  Nat.  Bank,  6  Biss. 
(U.  S.)  301. 

'  Ante,  §§  1569,  2951. 
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equity,  to  be  a  trust  fund  for  the  payment  of  its  creditors;' 
which  doctrine  is  sometimes  differently  expressed  by  saying 
that  the  creditors  of  a  dissolved  and  insolvent  corporation 
have  an  equitable  lien  upon  its  assets."  When,  therefore,  the 
corporation  becomes  dissolved,  its  liabilities  are  not  extin- 
guished, but  its  creditors  may  enforce  their  claims  against 
any  property  belonging  to  it  which  has  not  passed  into  the 
hands  of  bona  fide  purchasers  for  value:  until  then  the  property 
remains  affected  with  a  trust  in  their  favor.'  It  has  been 
broadly  stated  that  eqjiity  will  follow  them  into  the  hands  of 
anyone,  whether  he  obtained  them  fairly,  or  by  force  or  fraud, 
unless  he  has  acquired  a  better  equity  in  respect  of  them  than 
the  creditor.*  So,  it  has  been  reasoned  that,  upon  general 
principles,  the  bona  fide  and  just  creditor  of  a  corporation 
which  has  been  dissolved  under  a  judicial  sentence  for  a 
breach  in  its  charter,  has  a  claim  upon  the  corporate  property 
for  the  satisfaction  of  his  debt,  apart  from  any  reservation  in 
the  act  of  legislature  which  directed  the  prosecution;  that  the 
members  or  stockholders  of  the  corporation  have  a  similar 
right,  as  against  the  parties  who  claim  to  hold  the  corporate 
property;  and  that  a  court  of  equity  will  aid  the  parties  to 
release  the  property  belonging  to  the  corporation,  and  compel 
its  application  to  the  satisfaction  of  these  demands.'  The 
stockholders  are  said  to  be  the  equitable  owners  of  the  fran- 
chises, property,  and  assets  of  the  company  which  remain 
after  its  debts  and  liabilities  are  discharged.' 

>  Curran  v.  State,  15  How.  (U.  S.)  &c.  Co.,  116  111.  170;  Marr  v.  Bank  of 

304.    See  also  Wood  v.  Drummer,  3  "West   Tennessee,   4  Ooldw.    (Tenn.) 

Mason,  308;  Nathan  v.  Whitlock,  9  471. 

Paige  (N.  Y.),  152;  Mumma  v.  Poto-  '  Tinkham    v.    Borst,     31     Barb, 

mac  Co.,  8  Pet.  (U.  S.)  281 ;  Wrisht  v.  (N.  Y.)  407. 

Petrie,  1  Smedes    &  M.  Ch.  (Miss.)  '  Hastings  v.  Drew,  50  How.  Pr. 

319;  Nevitt  v.  Bank  of  Port  Gibson,  6  cN.  Y.)  254. 

Smedes  &M.  (Miss.)  282,  513;  High-  *  Tinkham    v.    Borst,    31     Barb, 

tower  V.  Thornton,  8  Ga.  486;  s.  c.  52  (N.  Y.)  407. 

Am.    Dec.    412;    Fort    Edward    &c.  '  Bacon    v.   Robertson,   18    How. 

Plank  Eoad  Co.  v.  Payne,  17  Barb.  (U.S.)  480. 

(N.  Y.)  567;  Gillet  v.  Moody,  3  N,  Y.  «  Chetlain  v.  Republic  Life  Ins. 

479;  Life  Association  v.  Passett,  102  Co.,  86  III.  220. 
111.  315 ;  SI.  Louis  &c.  Co.  v.  Sandoval 
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§  6556.  Further  of  This  Subject.  —  While,  as  elsewhere 
seen/  a  court  of  equity  has  no  inherent  jurisdiction  to  dis- 
solve a  corporation,  it  may  exercise  its  power  of  impounding 
and  distributing  its  assets,  when  the  corporation  has  been 
dissolved  by  such  circumstances  as  amount  to  a  tacit  or 
implied  surrender  of  its  franchises,  and  which  have  been 
elsewhere  referred  to  in  this  work  as  producing  a  de  facto  dis- 
solution.^ And  where  a  corporation  has  been  judicially 
dissolved,  and  the  statute  under  which  the  dissolution  has 
taken  place  merely  directs  that  the  trustees  appointed  there- 
upon shall  collect  the  assets  and  apply  them  as  thereafter 
directed  by  law,  no  subsequent  legislation  can  divert  the 
assets  from  the  creditors  of  the  corporation,  and  if  the  legis- 
lature subsequently  fails  to  direct  the  mode  of  distribut- 
ing them  among  the  creditors,  a  court  of  equity  will  execute 
the  trust.'  Moreover,  statutes  exist  in  several  of  the  States 
conferring  upon  courts  possessed  of  equity  powers,  the  juris- 
diction, in  the  exercise  of  such  powers,  of  winding  up  insol- 
vent corporations.  Such  a  statute,  existing  in  New  York,  has 
been  elsewhere  referred  to.*  Such  a  statute,  relating  to  in- 
solvent insurance  companies,  exists  in  Wisconsin.'  In  Eng- 
land, the  jurisdiction  of  winding  up  companies  is  generally 
exercised  in  the  Chancery  Division  of  the  High  Court  of  Jus- 
tice, and  is  understood  to  be  entirely  statutory.* 

§  6657.  Venue  of  Actions  Brought  for  This  Purpose. —  The 

question  of  the  venue  of  such  actions  will,  in  most  cases,  be  a 
question  of  local  procedure,  and  one  which  does  not  relate 

'  jlnte,  §  4538;  posJ,  §§6697,6703.  A.    273;   4    Baltimore    Underwriter, 

'  Ante,  ii  3345,  4545,   4546;   post,  206. 
§  6651.  '  The  winding-up  of    a    company 

'  Kevitt  V.  Bank  of  Port  Gibson,  6  cannot    be    transferred    to   a   court 

Smedes  &  M.  (Miss.)  513.  which  has  been  excluded  by  the  Lord 

*  Ante,  §§  4541,  4542 ;  post,  §  6692.  Chancellor    from    such    jurisdiction 

'  Eev.  Stat.  Wis.,   §§  3218,  3219.  under  the  provisions  of  the  English 

This  statute  has  been  held  to  refer  to  Companies  (Winding-up)  Act   1890, 

mutual,  as  well  as  to  other  incorpo-  empowering    him    to    exclude    the 

rated  insurance  companies.    Ee  Osh-  county  court  from  jurisdiction  under 

kosh  Mutual  Fire  Ins.   Co.,  77  Wis.  the  act.     Ee  Eeal  Estates  Co.  L1893], 

366;  8.  c.  46  N.  \V.  Eep.  441 ;  9  L.  E.  1  Ch.  398. 
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specially  to  the  law  of  corporations.  In  Texas,  an  equitable 
action,  in  behalf  of  all  the  creditors  of  an  insolvent  corpora- 
tion, for  an  accounting  and  to  compel  the  stockholders  to  con- 
tribute to  the  payment  of  its  debts  in  proportion  to  their 
unpaid  subscriptions,  may  be  brought  in  any  county  where 
any  of  the  stockholders  reside.*  In  Kentucky,  a  court  is  not 
deprived  of  jurisdiction  to  sell  the  land  of  an  insolvent  part- 
nership or  corporation,  in  proceedings  for  a  settlement  of  the 
business,  by  the  circumstance  that  the  land  is  situated  in 
another  county,  notwithstanding  the  provisions  of  a  statute^ 
that  actions  relating  to  real  property  and  to  obtain  the  sale  of 
land  under  incumbrances,  must  be  brought  in  the  county 
where  the  land  lies.^ 

§  6558.  Whether    Such  Action   by  Bill   or    Petition. — It 

was  held  by  Chancellor  Walworth  that,  in  a  proceeding  in 
equity  by  a  creditor  against  an  insolvent  corporation,  although 
the  w^ord  "  petition"  only  was  used  in  the  thirty-sixth  section 
of  the  article  of  the  Revised  Statutes  of  New  York,  which  re- 
lated to  proceedings  against  corporations  in  equity,  yet  such 
a  suit  might  properly  be  commenced  by  bill  as  well  as  by 
petition;  and  that  the  proceeding  by  bill  was  the  most  proper 
mode  of  commencing  the  suit  where  the  complainant  intended 
to  proceed  against  the  directors  or  stockholders  of  the  corpora- 
tion to  charge  them  personally  in  case  the  corporate  property 
and  effects  should  be  found  insufficient  to  pay  all  of  the  debts 
and  liabilities  of  the  corporation.  Every  bill  in  chancery  was 
said  to  be  in  fact  a  petition  to  the  court  for  relief.*  More- 
over, the  forty-fifth  section  of  the  same  article  of  the  Revised 

■>  Mathia  v.Vndha.m,  1  Tex.  Civ.  &  S.  (N.  Y.)  117,  where  the  same  doc- 

App.  58 ;  s.  c.  20  S.  W.  Bep.  1015 ;  con-  trine  is  laid  down,  citing  this  case, 

struing  Rev.  Stat.  Tex.,  art.  1098.  Undoubtedly  there  was  in  the  Eng- 

2  Ky.  Civ.  Code,  §  62.  lish  chancery  practice  a  clear  distinc- 

'  Mechanics'  Trust  Co.  v.   Cobb,  tion  between  a  bill  and  a  petition,  and 

14  Ky.  L.  Eep.  444 ;  s.  c.  20  S.  W.  between  cases  in  which  a  party  might 

Bep.  391  (not  to  be  officially  reported),  proceed    by    petition  and    those    in 

'  See  to  this  point.  Van  Pelt  v.  which  he  was  obliged  to  exhibit  a. 

United  States  &c.  Co.,  13  Abb.  Pr.  bill. 
(s.  B.)  (N.  Y.)  326,  331 ;  s.  c.  3  Jones 
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Statutes  expressly  recognized  the  filing  of  a  bill  against  the 
directors  or  stockholders,  as  well  as  against  the  corporation, 
whenever  the  creditor,  whose  execution  had  been  returned 
unsatisfied,  sought  to  charge  such  directors  or  stockholders  on 
account  of  any  liability  created  by  law.^ 

§  6559.  Oreditor  Bringfingr  the  Bill  must  be  a  Judgment 
Creditor.  —  In  the  respect  under  consideration  the  jurisdic- 
tion of  courts  of  equity  is  auxiliary  to  that  of  courts  of  law; 
and  therefore,  in  order  to  have  a  standing  in  equity,  the 
complainant  must  have  exhausted  his  remedy  at  law.  He 
must,  therefore,  as  a  general  rule,  have  prosecuted  his  demand 
against  the  corporation  to  a  judgment  at  law,  and  must  have 
sued  out  an  execution  which  has  been  returned  nulla  bona. 
There  are  reasons  in  support  of  this  rule  of  procedure,  and 
reasons  against  it,  which  need  not  be  gone  into.  One  reason 
in  support  of  it  is,  that  in  the  case  of  a  contested  demand,  the 
corporation  is  entitled  to  a  trial  by  jury.  The  reader  can  im- 
agine cases  where  this  reason  would  have  no  just  influence,  as 
in  the  case  where  the  complaining  creditor  is  a  liolder  of  the 
circulating  notes  of  an  insolvent  banking  corporation;  and  in 
several  jurisdictions  the  courts  hold,  chiefly  with  reference  to 
the  provisions  of  statutes,  that  it  is  not  necessary  for  the 
creditor  to  have  prosecuted  his  demand  to  judgment,  before 
proceeding  against  tlie  stockholders.^  The  general  rule, 
nevertheless,  is  that  only  those  creditors  can  bring  creditor's 
bills  against  insolvent  corporations,  who  are  judgment  cred- 
itors? 

'  Morgan  ».  New  York  &c.  E.  Co.,  27  Am.  St.  Eep.  767;    18  Atl.  Eep. 

10  Paige  (N.  Y.),  290;  s.  c.  40  Am.  181. 

Dec.  244;   Judson  v.  Eossie  Galena  '  Swan  Land  &  Cattle  Co.  r.  Frank, 

Co.,  9  Paige  (N.  Y.)  598;  «.  c.  38  Am.  39  Fed.  Eep.  456;  Consolidated  Tank 

Dec.  569.  Line  Co.  v.  Kansas  City  Varnish  Co., 

'  McDonnell  v.  Alabama  Gold  Life  45  Fed.  Eep.  7 ;  Berford  v.  New  York 

Ins.  Co.,  85  Ala.  401 ;  s.  c.  5  South.  Iron  Mine,  21  N.  Y.  St.  Eep.  439;  g.  c. 

Eep.  120;  Bird  v.  Calvert,  22  S.  C.  4  N.  Y.  Supp.  836;  Jones  v.  Green,  1 

292;  Hodges  v.  Silver  Hill  Min.  Co.,  Wall.  (U.  S.)  330;  Van  Weel  v.  Wins- 

9.0r.  200;  Cleveland  ?j.  Marine  Bank,  ton,  115  U.  S.  228,  245.   Compare Mel- 

17  Wis.  545.    Compare  Olney  v.  Co-  len  v.  Moline  Malleable  Iron  Works, 

nanicut  Land  Co.,  16  E.  I.  597 ;  a.  c.  31  U.  S.  352 ;  ante,  §  3351 ,  et  seg. 
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§  6660.  So  where  He   Proceeds   against    Stockholders. — 

There  is  an  analogous  rule  that  a  creditor  cannot  maintain  a 
bill  in  equity  against  stockholders  of  a  corporation  who  are  not 
officers  of  it,  to  compel  the  payment  of  his  claim,  until  he  has 
recovered  a  judgment  thereon  in  an  action  at  law  against  the 
corporation,  —  and  this,  although  the  corporation  is  joined  as 
a  party  to  the  bill/  We  have  already  had  occasion  to  note 
the  principle  that,  as  a  general  rule,  a  creditor  of  a  corpora- 
tion cannot  proceed  against  its  stockholders  in  any  manner, 
whether  by  an  action  at  law,  a  bill  in  equity,  a  motion  under 
a  statute,  or  otherwise,  in  the  absence  of  statutory  provisions 
to  the  contrary,  until  he  has  exhausted  his  remedy  against  the 
corporation,  by  prosecuting  his  demand  to  a  judgment  at  law 
and  suing  out  an  execution  which  has  been  returned  nulla 
hona? 

§  6661.  Exceptions  to  the  Kule  Which  Requires  a  Judgr- 
inent  at  liaw.  —  Circumstances  exist  which  create  exceptions 
to  this  rule.  If,  for  instance,  the  corporation  has  been  judi- 
cially dissolved,  so  that  no  judgment  at  law  can  be  recovered 
against  it,  the  creditor  is  not,  for  that  reason,  to  be  deprived 
of  his  relief  in  equity.*  And  the  same  effect  has  been  ascribed 
to  the  appointment  of  a  receiver,  under  a  statutory  system, 
where  some  of  the  debts  due  the  particular  creditor  had  not 
matured  at  the  time  of  the  appointment.^     In  another  case 

*  Cambridge  Water  Works  v.  Som-  Walworth,  C. ;  s.  c.  38  Am.  Dec.  569. 

merville&c.  Co.,  4  Allen  (Mass.),  239  That  a  JMdjrm«nt  against  a  corporation 

(under  a  statute) ;  Eemington  v.  Sa-  is  merely  a  step  to  fix  the  liability  of 

mana  Bay  Co.,  140  Mass.  494.  stockholders,  and  does  not  merge  it 

»  Ante,  §  3351,  et  seg.;  Grose  v.  Hilt,  or  stand  in  the  way  of  any  discovery 

36  Me.  22;  Peele  u.  Phillips,  8  Allen  or  relief  which  would   otherwise  be 

(Mass.),  86;   Handy  v.    Draper,   89  proper  to  enforce  that  liability,  —  see 

N.  Y.  334;   reversing  «.   c.  23  Hun  Newberry  r.  Robinson,  41  Fed.  Eep. 

(N.  Y.),  256;   Payne  v.  BuUard,  23  458. 

Miss.  88;  a.c.  55  Am.  Dec.  74;  Rich-  '  Judson  v.  Rossie  Galena  Co.,  9 

ards  V.  Ooe,  19  Abb.  N.  Cas.  (N.  Y.)  Paige  (N.  Y.),  598;  s.  c.  38  Am.  Dec. 

79;  Young  v.  Brice,  9  N.  Y.  St.  Rep.  569. 

532;  Drinkwater  v.  Portland  Marine  *  Ouykendall  v.  Douglas,  19  Hun 

Railway,  18  Me.  35;  Judson  «.  Rossie  (N.  Y.),  577. 
Galena  Co.,  9  Paige  (N.  Y.),  598,  per 
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the  appointment  of  a  receiver  has  been  held  to  be  sufficient 
evidence  that  corporate  property  could  not  be  found  to  levy 
upon,  as  required  by  a  statute,  before  allowing  the  creditor  to 
proceed  against  the  individual  stockholders.'  It  must  be 
borne  in  mind,  however,  that  the  rule  which  requires  the 
creditor  to  exhaust  his  remedy  against  the  corporation  before 
proceeding  against  the  stockholder,  does  not  rest  upon  the 
same  principle  as  the  rule  which  requires  him  to  exhaust  his 
legal  remedy  against  his  insolvent  debtor  before  being  allowed 
to  invoke  the  aid  of  equity;  but  it  rather  rests  upon  the  prin- 
ciple that  the  liability  of  the  stockholder  is  secondary,  in  the 
nature  of  a  superadded  guaranty}  Notwithstanding  this  differ- 
ence, there  is  a  close  analogy  between  the  two  subjects,  in  re- 
spect of  the  question  what  circumstances  will  excuse  the 
creditor,  in  either  case,  from  prosecuting  his  demand  to  a 
judgment  at  law.  The  law  does  not,  of  course,  require  the 
creditor  to  do  a  vain  thing;  nor  does  it  require  of  him  impos- 
sibilities; and  therefore,  where  the  complainant  was  the  holder 
of  the  circulating  notes  of  a  foreign  banking  corporation,  he 
was  allowed  to  maintain  a  bill  in  equity  to  reach  and  subject 
its  equitable  assets,  without  having  obtained  a  judgment  at 
law.'  Nor  is  this  rule  a  rule  of  jurisdiction  in  such  a  sense  that 
the  decree  in  the  creditor's  suit  will  be  subject  to  collateral  at- 
tack on  the  ground  that,  previous  to  bringing  his  suit,  he  had 
not  recovered  a  judgment  at  law.* 

§  6562.  Such  Judgment  at  Law  must  be  a  Domestic 
Judgment.  —  Indeed,  a  judgment  at  law  obtained  in  the  for- 
eign jurisdiction  would  not,  according  to  the  weight  of  judi- 
cial authority,  have  supported  a  proceeding  in  equity  in  the 
domestic  forum,  if  it  were  possible  to  obtain  such  a  judgment 
in  that  forum;  although  the  rule,  when  applied  to  the  judg- 
ments of  the  courts  of  sister  States  of  the  American  Union, 
seems  opposed  to  reason  and  justice.     It  is  undoubtedly  the 

1  Paine  v.  Stewart,  33  Oonn.  616.  •  Bank  of  St.  Mary's  v.  St.  John, 

"  Ante,  §  3087,  et  seq.  25  Ala.  566. 

*  Mellen  v.  Moline  Malleable  Iron  Works,  131  U.  S.  352. 
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rule  generally  acted  upon  by  courts  of  equity,  that  the  judg- 
ment at  law,  which  is  necessary  to  support  a  bill  in  equity  to 
reach  and  subject  equitable  assets,  must  be  a  domestic  judg- 
ment;'- and  the  same  has  been  held  of  a  judgment  required 
by  a  statute  to  be  recovered  against  a  corporation  before  pro- 
ceeding against  its  stockholders.* 

§  6563.  And  His  Execution  must  have  been  Returned 
Nulla  Bona.  —  The  mere  recovery  of  a  judgment,  without 
any  attempt  to  enforce  its  satisfaction  by  execution,  obviously 
does  not  amount  to  an  exhaustion  of  the  remedy  of  the 
plaintiff  at  law.  Accordingly,  the  general  rule  is,  that  a  bill 
in  equity  will  not  lie  in  behalf  of  a  judgment  creditor  to  reach 
and  subject  equitable  assets  of  the  judgment  debtor,  until  a 
fruitless  attempt  has  been  made  to  enforce  the  judgment  by 
execution  at  law.^  When,  therefore,  the  judgment  creditors 
of  an  insolvent  corporation  bring  a  bill  in  equity,  seeking  to 
have  funds  belonging  to  it,  which  are  in  the  hands  of  natural 
persons,  who  are  made  co-defendants  with  it,  applied  to  the 
payment  of  their  judgments,  their  bill  will  be  fatally  defect- 
ive, unless  there  is  an  averment  that  executions  have  been 
issued  on  their  judgments,  which  have  proved  fruitless.* 

§  6564.  Bill  by  Creditor  having:  a  Lien  upon  the  Assets. — 
Creditors  having  a  lien  upon  the  assets  of  an  insolvent  corpo- 

^  Ante,  §  3571.  pliance  with  the  condition ;  nor  is  a 

^  Thus,  under  the  provisions  of  the  judgment    obtained,   and    execution 

general    manufacturing   act  of   New  issued  thereon,  in  anotlier  StaU;  but 

York  (Laws  N.  Y.,  ch.  40,  §  24),  re-  the  statute  requires  a  judgment  and 

quiring,  as  a  condition  precedent  to  an  execution  issued   out  of  a  court 

the  bringing  of   an  action  against  a  of  the    State  of  New  York.    Rocky 

stockholder  to  enforce  his  liability  to  Mountain  &c.  Bank  v.  Bliss,  89  N.  Y. 

ft  creditor  of  the  corporation,  imposed  338.    That  a,  domestic  judgment  is  re- 

nnder  section  10  of  the  act,  that  judg-  quired  by  the  same  statute,  see  Dean 

ment  shall  be  recovered  against  the  v.  Mace,  19  Hun  (N.  Y.),  391. 
corporation    and     execution    issued  '  Jones  v.  Green,  1  Wall.    (U.  S.) 

thereon  and  returned  unsatisfied,  —  a  330,  where  this    was  the  sole  point 

judgment  in  a  proceeding  in  rem,  SiiiQct-  under  consideration.    Compare  8tur- 

ing  only  the  property  of  the  corpora-  ges  v.  Vanderbilt,  73  N.  Y.  384. 
tion    attached,    and     an    execution  *  Suydam  v.  Northwestern  Ins.  Co., 

against  that  property,  is  not  a  com-  51  Pa.  St.  394. 
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ration  may  likewise  invoke  the  relief  of  equity  to  enforce  the 
same,'  and  of  course  without  recovering  a  judgment  at  law, 
unless  legal  remedies,  which  are  plainly  adequate,  are  open  to 
them.  For  instance,  in  the  case  of  an  ordinary  chattel  mort- 
gage, the  mortgagee  would  have  the  right  to  take  possession 
upon  condition  broken,  and  might  bring  replevin  therefor; 
hence  it  may  be  assumed  that  he  would  not  be  entitled  to 
relief  in  equity,  except  upon  a  showing  that  his  legal  remedy 
was  in  some  way  obstructed.  But  in  the  usual  railway  mort- 
gage deeds  of  trust,  which  are  in  existence  in  the  United 
States,  although  the  trustee  is  empowered  to  take  possession 
upon  default  of  payment  of  interest  or  principal  of  the  bonds 
secured  thereby,  yet  it  is  the  constant  practice  to  go  into  a 
court  of  equity,  with  a  bill  to  foreclose  the  mortgage,  and  for 
a  receiver  pendente  lite? 

§  6665.  Bill  by  a  General  Creditor  to  Remove  an  Invalid 
Ijlen.  —  "The  removal  of  alleged  liens  or  incumbrances  upon 
property,  the  closing  up  of  affairs  of  insolvent  corporations, 
and  the  administration  and  distribution  of  trust  funds,  are 
subjects  over  which  courts  of  equity  have  general  jurisdic- 
tion."' While  it  may  be  assumed  that  the  creditor  suing  for 
this  relief  must  be  a  judgment  creditor,*  yet,  this  being  a  ques- 
tion for  decision  in  the  case  in  which  the  action  to  obtain  the 
relief  is  brought,  an  objection  on  this  ground  cannot  be 
raised  in  a  collateral  proceeding.^  A  suit  against  an  insolvent 
corporation,  to  subject  its  property  to  the  payment  of  a  debt 
due  the  plaintiff  and  to  remove  a  lien  thereon,  created  by  a 
deed  of  trust  and  chattel  mortgage  alleged  to  be  invalid,  is 
within  the  act  of  Congress,*  authorizing  an  order  of  publica- 
tion against  an  absent  defendant  in  a  suit  to  "  remove  any 
incumbrance  or  lien  or  cloud  upon  the  title  to"  property.'' 

'  McLean    v.    Eastman,    21    Hun  "  Mellen  v.  Moline  Malleable  Iron 

(N.  Y.),  312.  Works,  131  U.  S.  352. 

'  Ibid.   Compare  ante,  §  6208,  etseq.  '  Act  Cong.  Mar.  3,  1875;  18  U.  S. 

'  Mellen  v.  Moline  Malleable  Iron  Stat,  at  Large,  472,  ch.  137,  §  8 ;  Kev. 

Works,  131  XJ.  S.  352,  367,  opinion  by  Stat.  U.  S.,  §  738. 
Harlan,  J.  '  Mellen  v.  Moline  Malleable  Iron 

'  Ante,  §  6559.  Works,  supra. 
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§  6566.  Creditors'  Bill  where  the  Trustee  Fails  to  Execute 
the  Trust.  —  If  the  property  of  the  insolvent  corporation  has 
passed  into  the  hands  of  a  voluntary  assignee  of  the  corpora- 
tion for  the  benefit  of  its  creditors,  or  into  the  hands  of  a 
statutory  trustee,  and  such  assignee  or  trustee  is  either  neg- 
lecting or  malad  mini  storing  his  trust,  —  the  creditors  are  not, 
for  that  reason,  remediless,  but  may  maintain  a  suit  in  equity 
to  secure  a  proper  administration  of  the  trust,  and  compel 
the  trustee  to  make  distribution,  where  he  has  assets  to  dis- 
tribute.^ Statutory  trustees,  appointed  to  close  up  the  affairs 
of  an  insolvent  corporation,  are  not  in  the  enjoyment  of 
a  franchise,  in  such  a  sense  that  the  proper  remedy,  in  case  of 
the  usurpation  of  such  an  office,  is  by  quo  warranto,  but  the 
proper  remedy  is  by  a  bill  in  equity  to  control  the  adminis- 
tration of  the  trust;^  and,  on  well-understood  grounds,  the 
court  of  equity  will  remove  the  person  usurping  the  functions 
of  trustee  and  appoint  a  suitable  person  to  administer  the 
trust.  So,  a  fraudulent  combination  and  collusion  between 
the  assignee  and  debtors  of  an  insolvent  corporation,  to  injure 
and  defeat  the  creditors  of  the  corporation,  warrant  the  inter- 
position of  a  court  of  equity  in  behalf  of  the  creditors.* 

§  6567.  Parties  Plaintiff:  Whether  Bill  Filed  on  Behalf 
of  All  Creditors.  —  Such  a  creditors'  bill  should  not  only  be 
filed  in  behalf  of  the  moving  creditor,  but  in  behalf  of  all 
other  creditors  who  may  desire  to  come  in  and  make  them- 
selves parties  and  share  with  him  the  expense  of  the  litiga- 
tion;* though  the  principles  of  equity  do  not  exclude  the  right 
of  a  particular  creditor  to  proceed  in  his  own  behalf  to  set 
aside  a  fraudulent  conveyance,  or  otherwise  to  subject  partic- 
ular assets,  which  have  been  placed  by  the  managers  of  the 
corporation  beyond  the  reach  of  legal  process.'  Where  a  bill 
does  not  purport  to  be  filed  in  behalf  of  other  creditors,  this 
will  be  no  substantial  objection  to  it;  since,  under  the  princi- 

'  Bacon    v.   Robertson,  18   How.  "  Stocks  v.  Van  Leonard,  8   Ga. 

(U.  S.)  480.  511. 

»  People  V.  Ridgley,  21  111.  65.  •  Ante,  §  3481. 

'  Ante,  §§  3481,  3482,  3486. 
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pies  of  equity,  it  necessarily  stands  in  behalf  of  any  creditors 
who  may  choose  to  come  in;  and  they  will  be  allowed  to  in- 
tervene and  be  added  as  parties  complainant,  upon  their  own 
motion;  but  if  they  do  not  choose  to  come  in  voluntarily  and 
share  the  burden  and  expense  of  the  litigation,  the  creditor 
instituting  the  suit  will  be  entitled  to  the  fruits  of  his  victory.* 
Therefore,  if  the  creditor  originally  brings  his  bill  alone,  a 
subsequent  amendment  by  which  his  bill  is  so  framed  as  to 
proceed  on  behalf  of  himself  and  all  other  creditors  who  may 
become  parties,  does  not  set  up  a  different  cause  of  action 
from  the  original  bill.*  This  being  so,  it  followed  that  a  final 
decree  which  was  obtained  upon  a  bill  filed  by  a  judgment 
creditor  of  a  corporation,  under  the  thirty-ninth  section  of  the 
article  of  the  Revised  Statutes  of  New  York,  which  related  to 
proceedings  against  corporations  in  equity,  was  a  decree  not 
only  for  the  benefit  of  the  complainant  in  the  suit,  but  also 
for  the  benefit  of  all  other  creditors  of  the  corporation  who 
might  come  in  and  prove  their  claims  under  such  decree,  or 
under  an  order  of  the  court  made  previous  to  such  decree,  as 
authorized  by  the  fifty-sixth  section  of  the  same  title.'  It  was 
therefore  erroneous,  upon  such  a  bill,  to  appoint  a  receiver  of 
so  much  of  the  corporate  property  only  as  should  be  necessary 
to  satisfy  the  plaintiff's  judgment,  but  the  order  should  extend 
the  receivership  to  all  the  effects  of  the  corporation.  Such 
error,  however,  would  not  be  ground  for  reversing  the  decree, 


•  Williama  v.  Jackson  County  Pa-  sale  of  the  personal  property  of  a  cor- 
trons,  23  Mo.  App.  132.  That  a  cred-  poration,  it  was  agreed  that  the  fund 
iter  may,  in  a  proceeding  against  an  should  be  distributed  by  a  master,  as 
insolvent  corporation,  under  Gen.  if  a  bill  in  equity  had  been  filed  by 
Stat.  Minn.,  ch.  76,  to  wind  up  its  one  of  the  claimants  against  the  rest, 
affairs  and  distribute  its  assets,  be  The  report  of  the  master  was  filed, 
allowed,  in  the  discretion  of  the  court,  and  it  was  again  referred  to  him  for 
upon  a  proper  showing,  to  come  in  correction.  Other  creditors  then  asked 
and  be  made  a  party  after  the  expira-  to  be  made  parties  to  the  supposed 
tion  of  the  time  previously  limited  for  bill,  and  the  court  allowed  the  amend- 
that  purpose,  see  Spooner  v.  Bay  St.  ment.  This  was  no  error.  Hopkins's 
Louis  Syndicate,  48  Minn.  313;  «.  c.  Appeal,  90  Pa.  St.  69. 
51  N.  W.  Rep.  377.  In  making  dia-  «  Richmond  v.  Irons,  121  TJ.  S.  27. 
tribution  of  the  proceeds  of  a  sheriff's  °  2  Rev.  Stats.  New  York,  466. 
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where  it  did  not  appear  that  the  corporation  owed  any  debts 
except  that  of  the  complainant.* 

§  656S.  Parties  Defendant  to  Such  Bills.  —  Where  the 
object  of  such  bills  is  to  compel  a  contribution  from  shareholders, 
under  principles  already  considered/  there  is  a  difference  of 
theory  and  practice  as  to  whether  the  shareholders  must  he  made 
parties,  or  as  to  whether  they  are  represented  in  the  proceed- 
ing by  the  corporation,  in  such  a  sense  that  the  court  can 
determine  the  amount  to  be  raised  and  direct  its  receiver  to 
apportion  it  against  them,  and  authorize  him  to  enforce  the 
payment,  by  appropriate  actions  at  law  or  otherwise,  against 
the  stockholders  distributively.'  In  Texas,  an  equitable  action 
in  behalf  of  all  the  creditors  of  an  insolvent  corporation,  for 
an  accounting  and  to  compel  a  contribution  by  the  stock- 
holders to  pay  its  debts,  in  proportion  to  their  unpaid  sub- 
scriptions, must  be  brought  against  all  the  delinquent  subscribers, 
so  far  as  known,  who  are  solvent  and  within  the  jurisdiction 
of  the  court.*  In  Virginia,  all  the  shareholders  should  be 
made  parties;"  though,  in  the  celebrated  Glenn  cases,  which 
arose  upon  an  assignment  made  in  that  State,  it  was  held 
by  various  courts.  Federal  and  State,  that  non-resident 
stockholders  of  the  Virginia  corporation  were  bound  by  repre- 
sentation through  the  corporation,  which  had  been  made  a 
defendant  to  the  proceeding,  so  that  the  trustee  appointed  by 
the  court  might  maintain  actions  against  them."  In  Georgia, 
where  two  persons  organized  a  corporation  without  subscrib- 
ing the  minimum  capital  stock  or  paying  in  the  amount 
required  by  the  charter,  and  contracted  debts,  and  then  made 
a  fraudulent  assignment  of  the  assets,  —  it  was  held  that  the 

•  Morgan  v.  New  York  &c.  B.  essential  to  the  determination  of  a 
Co.,  10  Paige  (N.  Y.),  290;  «.  c.  40  suit  in  chancery  to  dissolve  a  joint- 
Am.  Dec.  2-14.  itock  company,  that  all  its  members 

•  ^m««,  §  3816,  eJ  seg.  should   be  made  parties, — see  Von 

•  That  stockholders  are  bound  by  Schmidt  v.  Huntington,  1  Cal.  56. 

a  decree  winding  up  the  corporation,  *  Mathia  v.  Pridham,  1  Tex.  Civ. 

though  not  parties  to  the  suit,  — see  App.  58;  g.  c.  20  S.  W.  Rep.  1015. 
Great  Western  Tel.  Co.  v.  Gray,  122  <•  Oason  v.  Seldner,  77  Va.  293. 

111.  630;  ante,  §  3499.    That  it  is  not  "  Ante,  §§  3499,  3567,  3568. 
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creditors  might  proceed  in  equity  against  all  the  parties  con- 
cerned in  the  transaction,  making  the  corporation  and  the  cor- 
porators parties,  to  set  aside  the  assignment  and  to  charge  the 
corporators  with  liability  for  the  fraud.^  Whatever  may  be 
the  practice  with  regard  to  making  the  stockholders  parties, 
the  rule  seems  to  be  universal  that,  in  any  proceeding  in 
equity,  whether  instituted  under  a  statute  ^  or  otherwise,  to 
wind  up  the  affairs  of  a  corporation,  the  corporation  itself  must 
be  made  a  party? 

§  6569.  Cross-bill  by  Assignee.  —  Where  the  corporation 
has  made  a  voluntary  assignment  for  the  benefit  of  its  credit- 
ors, and  a  judgment  creditor  has  brought  a  creditors'  bill 
against  a  stockholder,  making  the  corporation  and  the  as- 
signee parties  defendant  thereto,  the  assignee  cannot,  it  has 
been  held,  file  a  cross-bill,  alleging  breaches  of  trust  by  the  de- 
fendant stockholder  and  other  members  of  the  company,  and 
praying  that  they  be  charged  with  liability  to  the  company 
therefor,  and  that  they  pay  to  him  the  full  amounts  found 
against  them  to  be  distributed  among  the  creditors  of  the 
company.*  The  reason  is,  that  the  voluntary  assignee  stands 
in  the  shoes  of  the  assignor,  and  cannot  impeach  or  set  aside 
fraudulent  transfers  of  his  property  made  by  him.®  It  should 
be  observed,  however,  that  this  principle  is  not  acceded  to  in 
all  jurisdictions,  even  in  regard  to  voluntary  assignees,  espe- 
cially where  there  are  statutes  regulating  the  administration 
of  their  trusts;  nor,  according  to  the  best  opinion,  does  it 

»  Burns  v.  Beck,  83  Ga.  471 ;  «.  c.  10  S.  E.  Eep.  121. 

'  The    corporation  is   a   necessary  '  Ibid.    Upon  this  principle,   the 

j)ort2/ to  a  proceeding  instituted  under  court  cite  the  following  authorities: 

a  statute  in  West  Virginia  by  stock-  Brownell  v.  Curtis,  10  Paige  (N.  Y.), 

holders  to  Becme  its  dissolution.   Hurst  210;  Leach  i;.  Kelsey,  7  Barb.  (N.  Y.) 

V.  Coe,  30  W.  Va.  158.  466;  Vandyke  v.  Christ,  7  Watts  &  S. 

'  Ani^,    §§    3509,    4578;    Ferris   v.  (Pa.)  373;  Estabrook  j;.  Messersmith, 

Strong,  3  Edw.  Ch.  (N.  Y.)  127.  18  Wis.  545;  Jones  v.  Yates,  9  Barn. 

'  Bouton  V.  Dement,  123  111.  142;  &  C.  532;  Haiders  v.  Culver,  1  Duvall 

«.c.  14  N.  E.  Rep.  62;  11  West.  Rep.  (Ky.),  164;    Flower  v.  Cornish,    25 

437.  Minn.  473. 
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apply  to  receivers  appointed  by  a  court  of  equity,  or  to  receiv- 
ers who  are  statutory  trustees.* 

§  6570.  Kinds  of  Belief  Administered.^ — The  principal 
species  of  relief  which  is  granted  in  such  cases  is  the  im- 
pounding of  the  assets,  at  the  outset  of  the  proceeding,  by  the 
appointment  of  a  receiver.  The  circumstances  under  which 
receivers  will  be  appointed  have  been  reserved  for  separate 
consideration;'  but  it  may  be  stated  generally,  that  if  insol- 
vency and  the  probability  of  a  waste  of  assets  are  shown,  a 
receiver  is  properly  appointed  before  final  decree.''  Another 
leading  species  of  relief,  which  is  usually  granted  in  such 
cases,  is  an  injunction  restraining  the  corporation  from  the 
further  prosecution  of  its  business,  and  from  further  dealing 
with  its  assets;  and  this  relief,  in  many  cases,  extends  to  the  re- 
straining of  the  prosecution  of  suits  at  law,  —  depending  upon 
the  terms  of  the  governing  statute,  if  there  is  one,  or  upon 
the  scope  and  purpose  of  the  proceeding.  This  species  of 
relief  is  reserved  for  separate  consideration.^  A  creditors'  bill 
to  wind  up  an  insolvent  corporation  has  been  described  as  a 
proceeding  to  enforce  the  equitable  obligation  of  stockholders 
to  pay  the  unpaid  portions  of  the  capital  stock  due  by  them, 
in  order  that  all  the  debts  of  the  corporation  may  be  paid,  to 
the  extent  of  such  unpaid  capital.  "It  is  not  a  statutory  obli- 
gation at  all,  but  an  obligation  in  equity  arising  out  of  the 
consideration  that  the  capital  stock  of  a  corporation  is  a  trust 
fund  for  the  payment  of  its  debts.  Only  so  much  of  the  un- 
paid capital  as  is  necessary  for  the  payment  of  the  debts  can 
be  called  in,  and  this  can  only  be  done  when  all  the  other 
assets  are  exhausted.  It  is  manifest,  therefore,  that,  in  a  case 
of  this  kind,  there  must  be  an  account  taken  of  the  amount  of 
debts,  assets,  and  unpaid  capital,  and  a  decree  for  an  assess- 

'  Post,  ch.  161.  Jersey,  authorize  the  appointment  of 

•  See  also  ante,  §  3536,  et  seg.  a  receiver,  —  see  Atlantic  Trust  Oo.  v. 
'  Post,  ch.   158,   et  seq.     See  also     Consolidated  Electric  Storage  Oo.,  49 

ante,  5§  4545,  4546.  N.  J.  Eq.  402;  ».  c.  23  Atl.  Eep.  934; 

*  Turn  bull  v.  Prentiss  Lumber  Co.,     post,  §  6826. 

55  Mich.  387.    That  mere  insolvency  '  Post,  §§  6706,  6897. 

will  not,  under  the  statutes  of  New 
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ment  of  the  amount  due  by  each  stockholder.'"  Where  the 
corporation  which  has  become  insolvent  was  organized  for 
the  performance  of  duties  of  a  public  nature,  such  as  the  main- 
taining of  a  railway  or  turnpike  road,  public  policy  will  not 
allow  its  property  to  be  seized  under  executions  at  law,  so  as 
to  disable  it  from  the  performance  of  those  duties;  and  in 
such  a  case,  the  extent  of  the  relief  which  may  be  afforded  to 
corporations  by  a  court  of  equity  consists  in  the  sequestration 
of  the  earnings  of  the  corporation  and  the  application  of  the 
same  in  satisfaction  of  their  judgments;  and  the  court  will 
retain  jurisdiction  of  the  cause  until  this  is  accomplished.^ 
In  Virginia,  a  commissioner  appointed  under  a  creditors'  bill 
against  an  insolvent  railroad  company,  has  been  required  to 
lease  the  railroad  for  such  a  term  as  would  yield,  in  rents,  a  sum 
far  exceeding  the  amount  of  the  judgments,  in  case  it  could 
not  be  leased  for  a  shorter  term,  —  the  court  taking  the  view 
that,  rather  than  defeat  the  right  of  the  judgment  creditors  to 
the  satisfaction  of  their  judgments,  a  long  lease  is  justified.' 
But  relief  against  such  corporations  has  not  always  been  con- 
fined to  a  sequestration  of  their  earnings.  It  has  been  held, 
in  Georgia,  that  where  sundry  judgments  have  been  recovered 
at  law  against  an  insolvent  railroad  company,  and  executions 
sued  out  thereon,  and  the  judgment  creditors  are  threatening 
to  levy  upon  the  road  and  its  equipment  and  sell  the  same 
under  their  executions,  —  equity  will  take  jurisdiction,  direct- 
ing a  sale  for  all  concerned,  and  distributing  the  funds  to  such 
as  shall  show  themselves  entitled  thereto,  according  to  the 
usual  course  of  courts  of  equity  in  marshaling  assets.  In  such 
a  proceeding,  anyone  who  has  a  claim  upon  the  fund,  but  who 
is  not  a  party  to  the  suit,  may  become  a  party,  by  presenting 
his  claim  before  the  master,  or  under  the  decree,  before  it 
becomes  final.  But  if  he  neglects  to  do  so,  equity  will  not  aid 
him  in  setting  it  aside.* 

'  Bell's  Appeal,  115  Pa.  St.  88 ;  s.  c.  '  Winchester   &c.   Turnp.   Co.  v. 

2  Am.  St.  Eep.  532.     Compare  Lane's     Vimont,  5  B.  Mon.  (Ky.)  1. 
Appeal,  105  Pa.  St.  49;  «.  c.  51  Am.  "  Winchester  &c.  E.  Co.  v.  Colfelt, 

Dec.  166;  ante,  §§  2961,  3537.  27  Gratt.  (Va.)  777. 

*  Macon  &c.  B.  Co.  v.  Parker,  9  Ga.  377. 
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§  6571.  Statutory  Proceedings  for  Sequestration  of  Earn- 
ings. —  Statutes  have  been  enacted  providing  for  the  sequestration 
of  earnings  of  such  companies,  and  to  that  end,  for  the  appoint- 
ment of  a  species  of  receiver,  analogous  to  receivers  of  rents  and 
profits,  called  sequestrators.  Such  a  statute  was  enacted  in  Pennsyl- 
vania in  1836.^  By  its  terms,  it  excepted  from  its  operation  a 
"  county,  township,  or  other  public  corporate  body."  It  was  held 
that  a  turnpike  company,  in  which  the  State  was  a  stockholder,  was 
not,  for  that  reason,  a  public  corporate  body  within  the  meaning  of 
the  exception.'  The  operation  of  the  statute  was  such  that  the 
court  in  which  the  judgment  against  the  corporation  was  obtained, 
acquired  jurisdiction  over  all  its  property  and  estate,  although  part 
of  it  might  be  situated  in  other  counties  of  the  State.'  The  statute 
was  exclusive  of  all  other  remedies,  and,  since  its  enactment,  relief 
could  not  be  had  by  the  ordinary  creditors'  bill  in  equity.*  A  se- 
questrator might,  by  using  the  name  of  the  corporation,  maintain 
an  action  to  avoid  a,  fraudulent  grant.^ 


'  Pa.  Act  June  16,  1836.  It  was 
early  decided  in  Pennsylvania  that 
the  statute  of  1836,  which  was  a  stat- 
ute relating  to  executions,  did  not  au- 
thorize what  ia  called  in  that  State  an 
attachment-execution, — which  seems  to 
be  the  ordinary  writ  of  garnishment, — 
against  a  corporation  to  attach  debts 
due  to  it.  Monongahela  Land  Co.  «. 
Ledlei,  3  Pa.  L.  Jour.  179;  Eidge 
Turnp.  Co.  <-.  Peddle,  4  Pa.  St.  490.  A 
bill  for  the  discovery  of  assets  lies 
under  the  statute,  but  it  could  only  be 
filed  by  a  sequestrator  appointed 
under  its  provisions.  Bevans  v.  Ding- 
man's  Choice  Turnpike,  10  Pa.  St. 
174.  By  a  subsequent  statute,  en- 
acted in  1858,  the  power  of  the  seques- 
trator to  take  possession,  control,  and 
management  of  the  property  of  the 
insolvent  corporation,  was  refused  as 
to  an  unfinished  railroad.  It  was  the 
design  of  this  amendment  to  give  the 
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sequestrator,  as  the  representative  of 
creditors,  the  earnings  of  the  com- 
pleted portion  of  the  road,  but  to  pre- 
serve the  uncompleted  portion  within 
the  possession,  management,  and  con- 
trol of  the  corporate  officers.  Muncy 
Creek  E.  Co.  v.  Hill,  84  Pa.  St.  459. 
See  also  post,  §  6837. 

'  Turnpike  Co.  ■».  "Wallace,  8  Watts 
(Pa.),  316. 

'  Ibid.  An  action  for  tolls  under 
the  statute  was  required  to  be 
brought  in  the  name  of  the  company,  and 
not  in  the  name  of  the  sequestrator. 
Beeler  v.  Turnpike  Co.,  14  Pa.  St.  162. 
This  is  in  accordance  with  the  rule  in 
regard  to  actions  by  receivers,  where 
the  common  rules  of  pleading  prevail, 
as  elsewhere  stated.    Ante,  §  3570. 

*  Suydam  v.  North  Western  Ins. 
Co.,  51  Pa.  St.  394. 

"  Ibid. 


TITLE   SIXTEEN. 


DISSOLUTION  AND  WINDING  UP. 


TITLE  SIXTEEN. 

DISSOLUTION  AND  WINDING  UP. 


CHAPTER    CL. 

IN  WHAT  MANNER  OOEPORATIONS  DISSOLVED. 


SscnoN 

6577.  Four  ways  in  which  a  corpora- 
tion may  become  dissolved. 

When  a  corporation  is  deemed 
dissolved  for  all  purposes. 

Dissolution  by  legislative  repeal 
of  the  charter. 

Legislature  the  judge  whether 
condition  on  which  right  of 
repeal  is  predicated  has  hap- 
pened. 

Further  of  this  subject. 

Where  the  statute,  in  terms, 
prescribes  that  the  franchises 
shall  revert  to  the  State. 
6583.  When  legislative  prohibition 
against  dissolution  does  not 
conclude  the  courts. 

When  legislature  cannot  enact 
a  forfeiture  of  corporate 
franchises. 

Legislature  may  appoint  trustee 
to  wind  up. 

Forfeiture  for  non-performance 
of  conditions  subsequent. 


6578. 


6579. 


6580. 


6581. 
6582. 


6584. 


6585. 


6586. 


Section 

6587.  Doctrine    that    a    corporation 

ceases  to  exist  ipso  facto,  on 
failure  to  perform  the  pre- 
scribed conditions. 

6588.  Further  of  this  subject :  differ- 

ent principles  in  construing 
public  and  private  grants. 

6589.  Illustrations  of  this  principle. 

6590.  Franchise  for  building  railroads 

in  streets  limited  to  a  given 
time. 

6591.  Decisions  construing  such  limi- 

tations as  conditions  subse- 
quent. 

6592.  Other   decisions    of   the    same 

kind. 

6593.  Still  other  such  decisions. 

6594.  A  corporation  cannot  prolong 

its  existence  by  leasing  its 
franchise  to  another  corpora- 
tion which  complies  with 
the  conditions  for  its  own 
benefit. 


§  6577.  Four  Ways  in  Whicli  a  Corporation  may  Become 
Dissolved.  —  It  has  been  frequently  laid  down  that  private 
corporations  may  lose  their  legal  existence  in  four  ways:  1. 
By  the  act  of  the  legislature.  2.  By  the  death  of  all  the  mem- 
bers.    3.  By  a  forfeiture  of  their  franchises.     4.  By  a  sur- 
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render  of  their  charters.*  More  explicitly  stated,  it  has  been 
said  that  such  dissolution  can  take  place  only:  1.  By  an  act 
of  the  legislature,  where  power  is  reserved  for  that  purpose. 
2.  By  a  surrender,  which  is  accepted,  of  the  charter.  3.  By  a 
loss  of  all  its  members,  or  of  an  integral  part,  so  that  the 
exercise  of  corporate  functions  cannot  be  restored.  4.  By  a 
forfeiture,  which  must  be  declared  by  the  judgment  of  a 
court.^ 

§  6578.  "When  a  Corporation  is  Deemed  Dissolved  for  All 
Purposes.  —  We  shall  see,  as  we  advance  in  this  discussion, 


'  2  Kyd  Corp.  447;  1  Bla.  Com. 
485;  2  Kent's  Com.  245;  Ang.  & 
Ames  Corp.  501;  Oakes  v.  Hill,  14 
Pick.  (Mass.)  442;  Boston  Glass  Man- 
ufactory V.  Langdon,  24  Pick.  (Mass.) 
49 ;  s.  c.  35  Am.  Dec.  292. 

^  Penobscot  Boom  Co.  v.  Lamson, 
16  Me.  224 ;  «.  c.  33  Am.  Dec.  656. 
Observations,  more  or  less  similar  to 
the  above,  as  to  the  mode  in  which  a 
private  corporation  may  become  dis- 
solved, -will  be  found  in  the  following 
cases :  Boston  Glass  Manufactory  v. 
Langdon,  24  Pick.  (Mass.)  49;  g.  c. 
35  Am.  Dec.  292;  Chesapeake  Canal 
Co.  V.  Ohio  R.  Co.,  4  Gill  &  J.  (Md.) 
1 ;  Hodsdon  v.  Copeland,  16  Me.  814 ; 
Slee  V.  Bloom,  5  Johns.  Oh.  (N.  Y.) 
367 ;  Vernon  Society  v.  Hills,  6  Cow. 
(N.  Y.)  23:  a.  c.  16  Am.  Dec.  429; 
Bank  of  Niagara  v.  Johnson,  8  Wend. 
(N.  Y.)  645;  Wilde  v.  Jenkins,  4 
Paige  (N.  Y.),  481;  Russell  v. 
M'Lellan,  14  Pick.  (Mass.)  63;  Revere 
V.  Boston  Copper  Co.,  15  Pick.  (Mass.) 
351;  Peter  ».  Kendal,  6  Barn.  &  0. 
703 ;  2  Kent's  Com.  312.  Sometimes 
the  first  mode  above  stated  is  omitted 
by  the  courts  in  cataloguing  the 
grounds  of  dissolution,  evidently  un- 
der the  theory  that  a  dissolution  by 
an  act  of  the  legislature  is  inadmis- 
sible under  the  rule  of  the  Dartmouth 
College  Case.  Ante,  i  5381,  Thus, 
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we  find  it  stated,  in  an  early  case  in 
Ohio,  that  a  private  corporation  in 
this  country  may  be  dissolved :  1.  By 
the  death  of  its  members.  2.  By  the 
surrender  of  its  franchises.  3.  By  a 
judgment  of  forfeiture  for  non-user 
or  abuse.  Mclntire  Poor  School  v. 
Zanesville  Canal  &  Man.  Co.,  9  Ohio, 
203;  8.  c.  34  Am.  Dec.  436.  But  we 
shall  see  that  this  catalogue  is  imper- 
fect by  reason  of  the  omission  of  all 
reference  to  a  legislative  dissolution. 
According  to  Sir  Wm.  Blackstone,  a 
corporation  may  be  dissolved :  "  1. 
By  act  of  Parliament,  which  is  bound- 
less in  its  operations.  2.  By  the  nat- 
ural death  of  all  its  members  in  case 
of  an  aggregate  corporation.  3.  By 
surrender  of  its  franchises  into  the 
hands  of  the  King,  which  is  a  kind 
of  suicide.  4.  By  forfeiture  of  its 
charter  through  negligence  or  abuse 
of  its  franchises,  in  which  case  the 
law  judges  that  the  body  politic  has 
broken  the  condition  upon  which  it 
was  incorporated,  and  thereupon  the 
incorporation  is  void ;  and  the  regu- 
lar course  is  to  bring  an  information 
in  the  nature  of  a  writ  of  quo  war- 
ranto, to  inquire  by  what  warrant  the 
members  now  exercise  their  corpo- 
rate power,  having  forfeited  it  by  such 
and  such  proceedings."  1  Bla.  Com. 
485. 
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that  corporations  are  often  deemed  to  be  existent  for  some 
purposes,  and  to  be  dissolved  for  others.  The  test  by  which  to 
determine  whether  a  corporation  is  dissolved  for  all  purposes 
has  been  said  to  be  to  consider  whether  it  has  lost  its  capacity 
to  sustain  itself  by  a  new  election  of  officers}  If  the  corporation 
have  the  power  in  itself  to  supply  the  deficiency  in  its  body, 
its  rights  are  not  extinguished,  but  only  dormant.  If,  how- 
ever, that  power  is  gone,  and  it  cannot  act  until  the  deficiency 
is  supplied,  the  corporation  is  dissolved.  This  is  not  a  for- 
feiture for  non-user,  but  is  a  consequence  of  law.^ 

§  6679.  Dissolution  by  Tjcgrislative  Bepeal  of  the  Charter. 

Under  the  decision  of  the  Supreme  Court  of  the  United 
States  in  Dartmouth  College  v.  Woodward,^  the  charter  of  a 
corporation,  whether  embodied  in  a  special  statute  or  in  a  gen- 
eral statute  permitting  the  organization  of  corporations  under 
prescribed  conditions,  is  deemed  to  be  a  contract  between  the 
State  and  the  co-adventurers  who  accept  the  conditions  ten- 
dered, within  the  meaning  of  that  clause  of  the  constitution 
of  the  United  States,' which  is  to  the  effect  that  no  State  shall 
pass  any  law  impairing  the  obligation  of  contracts;*  and 
therefore,  such  charters  are  protected  from  legislative  alter- 
ation or  repeal,  unless  the  power  to  alter  or  repeal  has  been 
reserved  by  the  legislature  in  making  the  grant  of  the  fran- 
chises, either  in  the  particular  act  in  which  the  grant  is  em- 
bodied, or  in  some  general  law  applicable  to  the  subject.®  In 
#ie  latter  case,  a  statute  dissolving  a  corporation  and  annul- 
ling its  charter  is  not  unconstitutional."  Where  this  reserva- 
tion has  been  made,  a  corporation  may  be  dissolved  by  an 
act  of  the  legislature  repealing  its  charter.  Where  the  leg- 
islature has  reserved  to  itself  the  power  to  repeal,  and  exer- 
cises it,  the  courts  will  not  presume  that  the  power  has  been 

1  Iba  V.  Hannibal  &c.  E.  Co.,  45  *  Ante,  §§  92,  347, 3034,  5408,  e«  seq. 

Mo.  469,  473;  post,  i  6658.  "  People     v.    O'Brien,     45     Hun 

"Philips   V.    Wickham,    1   Paige  (N.  Y.),519;  Erie&c.  R.  Oo.v.Caaey, 

(N.  y.),  590.  26  Pa.  St.  287,  301;  McLaren  v.  Pen- 

'  4  Wheat.  (XJ.  S.)  518.  nington,  1  Paige  (N.  Y.),  102. 

•  Const.  U.  U.,  art.  1,  4  10. 
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improperly  or  unconscientiously  exercised.'  So,  where  the 
legislature  reserves  the  unqualified  right  of  repeal  upon  the 
happening  of  a  certain  condition,  it  is,  in  the  theory  of  many 
of  the  State  courts,  exclusively  within  the  power  of  the  leg- 
islature to  determine  whether  the  condition  has  happened, 
and  a  previous  judicial  determination  of  that  fact  is  not  nec- 
essary;^ and  this  is  the  only  tenable  theory.' 

§  6580.  Liegrislature  the  Judge  whether  Condition  on 
Which  Bight  of  Repeal  is  Predicated  has  Happened. — This 
principle  has  been  carried  to  the  extent  of  holding  that  where 
the  legislature  reserves  the  right  of  repeal  in  case  the  corpora^ 
tion  misuses  or  abuses  its  franchises,  it  is  for  the  legislature, 
and  not  for  the  courts,  to  determine  the  fact  of  misuse  or 
abuse,  and  that  such  determination,  when  made  by  the  leg- 
islature, is  conclusive  upon  the  courts.*  This  is  a  branch  of 
the  principle  of  constitutional  law  that,  in  determining 
wliether  an  act  of  the  legislature  is  constitutional  or  not, 
every  intendment  will  be  made  in  its  favor,  and  every  matter 
of  doubt  will  be  resolved  in  support  of  the  propriety  of  the 
action  of  the  legislature;  and  that  where  the  propriety  of  the 
action  of  the  legislature  depends  upon  the  existence  of  a  par- 
ticular fact,  it  will  be  presumed,  in  support  of  the  statute,  that 
the  legislature  ascertained  the  existence   of  the  fact,  unless 


'  State  w.Curran,  12  Ark.  321;  Mc-  unless    for  some  violation   or   othw- 

Laren  1).  Pennington,  1  Paige  (N.Y.),  default,    the    legislative   inquiry  to 

102.  ascertain  whether  there  has  been  a 

"  Jlyricktj.Brawley,  33Minn.  377;  violation  or  other  default  is  not  a 

Erie  &c.  K.  Co.  v.  Casey,  26  Pa.  St.  "judicial  act,"  -within  the  meaning  of 

287,  302-;  Crease  v.  Babcock,  23  Pick,  the    clause  of  the  bill  of  rights  of 

(Mass.)   334;  8.  c.  84  Am.  Dec.   61;  Massachusetts,   which     forbids    the 

Miners'  Bank  v.  United  States,  1  G.  legislature    from  exercising   judicial 

Greene   (Iowa),    553;    «.    c.    Morris  acts:    Crease   v.  Babcock,   23   Pick. 

(Iowa),  482;  43  Am.  Dec.  115.    Un-  (Mass.)  334;  s.  c.  34  Am.  Dec.  61. 
der  a  general  statute,   reserving  to  °  Ante,  §  5420. 

the  legislature  the  right  to  amend  or  *  Miners'  Bank  v.  United  States,  1 

repeal  all  charters  thereafter  to  be  G.  Greene  (Iowa),  553;  Erie  &c.  R. 

granted,  with  a  proviso  that  it  will  Co.  v.  Casey,  26  Pa.  St.  287 ;  ante, 

not  repeal  a  certain  class  of  charters  §  5419.    Compare  post,  §  6586, 
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the  presumption  is  impossible:  that  is,  a  violent  presumption 
will  not  overturn  the  statute.* 

§  6581.  Further  of  This  Subject. —  It  has  been  held  that 
where  a  charter  is  granted,  with  a  reservation  of  the  right  of 
repeal  in  case  the  franchises  therein  conferred  should  be 
abused  or  misused,  and  the  abuse  or  misuse  have,  in  point  of 
fact,  occurred, — the  corporators,  after  such  abuse  or  misuse, 
hold  the  franchise  as  mere  tenants  at  the  will  of  the  legislature, 
and  it  pcfesesses  as  full  power  to  repeal  the  charter  as  if  the 
reservation  of  the  right  of  repeal  had  been  unconditional.* 
The  reasoning  of  the  court  was  tliat,  after  the  interest  of  the 
corporators  had  been  thus  cut  down,  by  their  own  miscon- 
duct, to  something  analogous  to  an  estate  at  will,  the  legisla- 
ture alone  could  enlarge  their  charter  so  as  to  make  it  an 
irrepealable  grant,  or  so  as  to  put  them  upon  another  term  of 
probation.'  Nor  did  judicial  proceedings,  instituted  by  the 
State  against  the  corporation  to  restrain  and  enjoin  the  acts 
complained  of  as  abuse  or  misuse,  disarm  the  legislature  of 
its  right  of  repeal,  nor  enlarge  the  estate  of  the  corporators  in 
their  franchises,  nor  change  the  terms  of  the  original  grant; 
since  neither  the  judicial  nor  executive  branch  of  the  govern- 
ment had  the  power  to  bring  about  such  results.*  Moreover, 
it  should  be  observed  that  while,  as  hereafter  stated,*  a  repeal 
by  the  legislature  of  the  charter  of  a  corporation,  necessarily 
has  the  effect  of  abating  all  pending  actions  against  the  corpo- 
ration, unless  there  is  a  saving  clause  in  the  particular  statute 

'  This  is  illustrated  by  the  early  that  the  offense,  though  committed 

case    of  Cooper  v.  Telfair,   4    Dall.  within  the  State,  was  not  committed 

(U.S.)  14,  where   the  legislature  of  within  the  body  of  any  county.    It 

Greorgia  passed  an  act  punishing  a  should   be   observed,  however,  that 

citizen  and  confiscating  his  property  this  was  in  the  early  days,  before  the 

for  treason.  The  constitution  of  Geor-  Federal  tribunals  became  used  to  the 

gia  required  all  treasons  to  be  tried  in  now   every-day    business  of    setting 

the  county  where  committed.    The  law  aside  acts  of  the  State  legislatures, 
was,  therefore,  void  if    the  offense  '  Erie  &c.  E.  Co.  v.  Casey,  26  Pa. 

charged  upon   the  party  was   com-  St.  287. 
mitted  in  any  county.    The  court,  for  '  Ibid. 

the  purpose  of  sustaining  the  law,  re-  *  Ibid. 

sorted    to  the  violent   presumption  '  Post,  §  6722. 
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or  in  some  other  governing  statute,  —  yet,  it  does  not  follow  that 
such  a  repeal  in  any  way  infringes  the  rights  of  creditors  of 
the  corporation,  even  of  those  whose  actions  are  pending  at 
the  time.  It  is  competent  for  the  legislature  to  enact  laws 
which  merely  change  the  remedy,  so  that  the  change  does  not 
involve  a  substantial  deprivation  of  all  remedy;*  and  the  leg- 
islative repeal  of  a  charter  does  not  put  an  end  to  the  remedy 
of  creditors  against  its  assets,  but  it  merely  changes  the  remedy. 
Those  assets  are  still  available  to  each  creditor,  to  the  extent 
that  he  is  entitled,  on  a  final  administration  and  distribution, 
to  a  ratable  share  of  them,  under  principles  elsewhere  consid- 
ered;^ and,  although  the  effect  of  such  a  repeal  may,  in  cases 
which  may  be  supposed,  operate  to  prevent  a  particular  cred- 
itor frorn  prosecuting  his  demand  to  a  judgment  at  law,  and 
thereby  obtaining  an  advantage  in  the  distribution  of  the 
assets  over  other  creditors,  —  yet  it  is  not  a  deprivation  of 
any  rights  secured  to  him  by  any  constitutional  provision, 
and  he  has  no  standing  to  object  to  the  validity  of  the  repeal.* 
If  a  corporation,  which  has  forfeited  its  charter,  accepts  an 
act  of  the  legislature  restoring  the  charter  on  new  conditions, 
the  old  charter  is  thereby  repealed;  and  the  corporation  is 
estopped  to  deny  the  validity  of  the  law  to  which  it  has  thus 
assented.* 

§  6582.  Where  the  Statute,  in  Terms,  Prescribes  that  the 
Franchises  shall  Revert  to  the  State.  —  The  question  is  placed 
beyond  all  doubt  where  the  statute,  in  terms,  provides  that  if 
the  franchise  granted  is  not  exercised  within  a  given  time,  it 
shall  revert  to  the  State}  In  such  a  case,  the  reverter  takes 
place  ipso  facto,  upon  the  expiration  of  the  time  without  the 
performance  of  the  condition,  and  it  is  immaterial  that  the 
State  does  not  proceed  by  quo  warranto  to  oust  the  corporators 
of  the  franchises  thus  conditionally  conferred  upon  them.'    It 

'  Ante,  §5  3035,  3036,  3037.  *  Erie  &c.  R.  Co.  v.  Casey,  26  Pa. 

'  Ante,  i  2951,  et  seq.  St.  287. 

"  Read  v.  Frankfort  Bank,  23  Me.  »  Com.  v.  Lykena  Water  Co.,  110 

318.  Pa.  St.  391. 

•  Ibid. 
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was  so  held  where  a  statute  provided  that,  if  a  company  incor- 
porated under  a  certain  act,  should  fail  to  carry  on  its  works 
and  construct  the  necessary  buildings,  etc.,  within  two  years 
from  the  granting  of  letters-patent,  then  the  rights  and  privi- 
leges granted  should  revert  to  the  Commonwealth.  Here, 
upon  the  failure  of  the  company  to  comply  with  the  condi- 
tions, its  rights  and  privileges  reverted  to  the  Commonwealth, 
without  any  judicial  action  or  further  legislation;  and  it  was 
competent  for  the  Commonwealth  to  grant  those  privileges  to 
another  company,  to  be  formed  for  that  purpose.* 

§  6583.  When  legislative  ProWbition  against  Dissolution 
does  not  Conclude  the  Courts.  —  It  has  been  held  that  a  clause 
in  the  charter  of  a  bank,  that  the  corporation  shall  not  be 
dissolved  before  the  time  specified  in  the  charter,  unless  all 
debts  are  paid,  does  not  protect  the  corporation  from  dissolii. 
tion  by  quo  warranto,  for  a  violation  of  the  charter.  The  court 
took  the  view  that  the  clause  in  the  statute  referred  to  was 
merely  intended  to  prevent  the  corporation  from  dissolving 
itself  before  the  expiration  of  the  charter,  without  paying  its 
debts." 

§  6584.  When  Legislature  cannot  Enact  a  Forfeiture  of 
Corporate  Franchises.  —  Except  where  the  power  to  repeal 
the  charter  of  a  corporation,  or  to  revoke  the  franchises  which 
it  has  conferred  upon  the  co-adventurers,  is  expressly  reserved, 
as  already  stated,'  it  is  not,  in  general,  competent  for  the  leg- 
islature of  a  State  to  dissolve  a  corporation,  or  to  declare  a 
forfeiture  of  any  of  its  franchises.  The  reason  is,  that  such 
an  act  is  an  exercise  of  judicial  power,  vfhich,  by  all  American 
constitutions,  is  vested  in  a  separate  body;  which,  conse- 
quently, is  denied  by  implication  to  the  legislature;  and  which, 
in  some  States,  is  denied  to  it  in  express  terms.*    The  fran- 

»  Com.  V.  Lykens  Water  Co.,  110  ♦  State  v.  Noyes,  47  Me.  189 ;  Bruf- 

Pa.  St.  391.  fett  V.  Great  Western  E.  Co.,  25  111. 

»  Bank  v.  State,  1  Blackf.  (Ind.)  353;  Regents  v.  Williams,  9  Gill  &  J. 

267;  3.  c.  12  Am.  Dec.  234.  (Md.)  365;  a.  c.  31  Am.  Dec.  72. 

»  AnU,  §§  92,  347,  3034,  6408,  et  sea. 
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chises  of  a  corporation  are  property;  and,  in  view  of  this  fact, 
there  is  no  room  for  doubt  upon  the  proposition,  that  an  act 
of  the  legislature  annulling  the  franchises  of  a  corporation, 
where  the  power  to  do  so  has  not  been  reserved  so  as  to 
become  a  part  of  the  contract  embodied  in  the  grant  itself, 
would  be  a  deprivation  of  property  without  due  process  of  law, 
within  the  inhibition  of  the  fourteenth  amendment  to  the 
constitution  of  the  United  States.  But  where  the  power  to 
repeal  has  been  thus  reserved,  the  legislature  may  declare  a 
corporation  dissolved  without  taking  any  of  the  usual  steps 
which  are  necessary  to  what  is  called  due  process  of  law, — 
that  is  to  say,  without  giving  notice  to  any  one,  other  than  to 
the  receiver  whose  appointment  is  provided  for  in  the  act  of 
dissolution.* 

§  6585.  Legislature  may  Appoint   Trustee  to  Wind  up. — 

But,  as  elsewhere  pointed  out,*  whenever  a  corporation  does 
become  dissolved  in  any  mode  known  to  the  law,  it  is  un- 
doubtedly competent  for  the  legislature,  as  a  mere  adminis- 
trative measure,  in  the  absence  of  any  constitutional  restraint, 
having  reference  to  special  legislation  or  otherwise,  to  appoint 
a  trustee,  to  take  its  assets  and  administer  them,  in  conformity 
with  the  general  rules  which  it  has  prescribed,  or  with  the 
rules  of  a  court  of  equity,  if  no  statutory'  provisions  have  been 
enacted.  But  if  no  trustee  is  appointed  by  the  legislature,  a 
court  of  equity,  which  never  allows  a  trust  to  fail  for  the  want 
of  a  trustee,  would  see  to  the  execution  of  the  trust,  although ,  by 
the  dissolution  of  the  corporation,  the  legal  title  to  its  prop- 
erty may  have  been  changed.' 

-*»  §  6586.  Forfeiture  for  Non-performance  of  Conditions 
Subsequent.  —  Upon  the  question  whether,  in  case  the  legis- 
lature grants  certain  franchises  to  a  corporation,  upon  condi- 
tion that  they  shall  be  exercised  within  a  given  time,  or  that 
within  a  given  time,  the  corporation  shall  do  a  certain  act,  — 

'  People  V.  O'Brien,  45  Hun  (N.Y.),  '  Lothrop  v.  Stedman,  13  Blatchf . 

519.  (TJ.  S.;  134 ;  «.  c.  15  Am.  Law  Reg. 

>  Ante,  k  5392.  346. 
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such  franchises  are,  ipso  facto,  forfeited,  in  case  they  are  not 
exercised,  or  in  case  the  given  act  is  not  done  within  the 
prescribed  time,  —  there  is  a  regrettable  conflict  of  judicial 
opinion.  One  class  of  decisions  holds  that,  if  the  franchises  are 
not  exercised  within  the  prescribed  time,  or  if  the  prescribed 
act  is  not  performed  within  that  time,  the  franchises  are,  ipso 
facto,  forfeited,  and  that  no  act  of  tlie  State,  judicial  or  other- 
wise, is  necessary  to  complete  the  forfeiture.'  Another  class 
of  cases  holds  that  the  grant  vests  in  the  grantees,  and  takes 
effect  in  prsesenti;  that  the  condition  of  the  grant  is  a  condi- 
tion subsequent,  the  non-performance  of  which  will  operate  to 
defeat  the  grant,  but  that  it  is  for  the  State  to  say,  by  some 
affirmative  action,  legislative  or  judicial,  and  generally  the 
latter,  that  it  will  insist  upon  the  performance  of  the  condi- 
tion,* Distinctions  and  refinements  are  involved  in  the 
decisions  on  this  question;  but  a  careful  examination  of  them 
will  make  it  appear  that  while,  in  the  construction  of  legis- 
lative grants  to  corporate  adventurers,  the  courts  profess  to 
proceed  upon  the  principle  that  the  grant  is  to  be  strictly  con- 
strued in  favor  of  the  State  and  against  the  grantees,  yet  they 
violate  this  principle  in  a  profound  degree,  by  holding  that 
the  adventurers  can  enjoy  the  franchises  while  repudiating  the 
conditions   upon   which   they   have   been   conferred,   uuless 

•  Elizabethtown    Gaslight  Co.  v.  Johns.  (N.  Y.)  128,  129.     Compare 

Green,  46  N.  J.  Eq.  118;  s.  c.  18  Atl.  Omnibus  K.  Co.  v.  Baldwin,  57  Oal. 

Eep.  844;  Com.  v.  Lykens  Water  Co.,  160;  Toledo  &c.  E.  Co.  v.  Johnson,  49 

no  Pa.  St.  391;  Atchison  Street  E.  Mich.  148;  Peavey  ».  Calais  E.  Co., 

Co.  V.  Nave,  38  Kan.  744 ;  s.c.5  Am.  30  Me.  498. 

St.  Eep.  800 ;  Galveston  &c.  E.  Co.  v.  ^  Day  v.  Ogdensburgh  &c.  E.  Co., 

Galveston  &c.  E.  Co.,  63  Tex.  529;  107  N.  Y.  129;  La  Grange  &c.  E.  Co. 

Oakland  R.  Co.  t).  Oakland,  Brooklyn  v.  Eainey,    7    Coldw.    (Tenn.)   420; 

&c.  E.  Co.,  45  Cal.  365 ;  g.  c.  13  Am.  Hovelman  v.  Kansas  City  Horse  E. 

Eep.  181;  New  York  &c.   E.  Co.  v.  Co.,  79  Mo.  632;  People  «.  Manhattan 

Boston  &c.  E.  Co.,  36  Conn.  196;  Ee  Co.,  9  "Wend.  (N.  Y.)  351;  Atchafa- 

Brooklyn  &c.  E.  Co.,  72  N.  Y.  245;  laya  Bank  v.  Dawson,  13   La.  497; 

«.  c.  75  N.  Y.  335;  81  N.  Y.  69;  Ee  Chicago  v.  Chicago  &c.  E.  Co.,  105 

Kings  County  Elevated  R.   Co.,  41  111.    73;    Brooklyn   Cent.   E.   Co.   v. 

Hun  (N.  Y.),  426;  Brooklyn  Steam  Brooklyn    City    E.    Co.,    32   Barb. 

Transit   Co.  v.   Brooklyn,   78  N.  Y.  (N.  Y.)  358;  Davis  v.  Gray,  16  Wall. 

524,  529;  Green  v.  Green,  34  111.  320  (U.  S.)  203;  Chicago  &c.  E.  Co.  v. 

(by  analogy) ;  Kennedy  v.  Strong,  14  People,  73  HI.  541. 
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the  State  is  worried  into  a  judicial  proceeding  to  oust  them 
therefrom.  And  when  it  is  considered  that  the  grant  of 
franchises  to  such  adventurers  is  a  mere  contract  within  the 
protection  of  the  constitution  of  the  United  States,  these 
decisions  of  the  courts  become  still  more  inexcusable;  since 
they  leave  the  co-adventurers  in  the  enjoyment  of  the  benefits 
of  the  grant,  and  allow  them  to  repudiate  the  conditions  on 
which  the  grant  was  made,  until  the  State  puts  itself  to  the 
burden  and  expense  of  a  proceeding  to  annul  a  contract 
which  it  has  never  made. 

§  6587.  Doctrine  that  a  Corporation  Ceases  to  Exist  Ipso 
Facto,  on  Failure  to  Perform  the  Prescribed  Conditions.  — 

The  sound  doctrine  is  that,  where  a  statute  creating  a  cor- 
poration declares  that,  unless  the  corporation  performs  cer- 
tain acts  within  a  prescribed  time,  its  corporate  existence  and 
powers  shall  cease,  or  its  powers  and  franchises  shall  termi- 
nate, the  statute  executes  itself;  so  that,  if  the  prescribed  acts  are 
not  done  within  the  prescribed  time,  the  corporation,  ipso 
facto,  ceases  to  exist,  without  the  necessity  of  any  further 
action  by  the  State,  either  by  a  legislative  declaration  of  for- 
feiture, or  by  a  judgment  of  forfeiture  in  a  judicial  proceed- 
ing/ In  such  a  case,  whether  the  corporation  has  lost  its 
existence  is  a  fact  in  pais,  which  may  be  ascertained  in  any 
judicial  proceeding,  whether  the  question  arises  directly  or 
collaterally,  whenever  its  ascertainment  becomes  necessary  for 
the  protection  of  rights  or  the  redress  of  wrongs.*  The  ground 
which  supports  the  decisions  of  the  courts  so  holding,  and  the 
mistakes  which  have  been  made  by  those  courts  which  have 
repudiated  the  doctrine,  are  disclosed  in  the  following  quota- 

^  Elizabethtown   Gaslight   Co.  v.  &c.  R.  Co.,  45  Oal.  365;  s.  c.  13  Am. 

Green,  46  N.  J.  Eq.  118;  s.  c.  18  Atl.  Rep.  181. 

Eep.  844;  Peayey  i;.  Calais  E.  Co.,  SO  ^Elizabethtown    Gaslight    Co.  v. 

Me.  498;  Brooklyn  Steam  Transit  Go.  Green,  46  N.  J.  Eq.  118;  s.  c.  18  Atl. 

V.  Brooklyn,  78  N.  Y.  524;  Atchison  Eep.  844;  Ee  Brooklyn  &c.  E.  Co.,  72 

Street  R.  Co.  v.  Nave,  38  Kan.  744 ;  N.  Y.  245 ;  Atchison  Street  E.  Co.  v. 

s.  c.  6  Am.  St.  Eep.  800  (by  analogy) ;  Nave,  38  Kan.  744;  g.  c.  5  Am.  St. 

Oakland  E.  Co.  v.  Oakland,  Brooklyn  Eep.  800  (by  analogy). 
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tion  from  one  of  the  early  opinions  of  Chief  Justice  Marshall: 
"  It  has  been  proved  that  in  all  forfeitures  accruing  at  cona- 
mon  law,  nothing  vests  in  the  government  until  some  legal 
step  shall  be  taken  for  the  assertion  of  its  right,  after  which, 
for  many  purposes,  the  doctrine  of  relation  carries  back  the 
title  to  the  commission  of  the  offense;  but  the  distinction, 
taken  by  counsel  for  the  United  States,  between  forfeitures 
at  common  law  and  those  accruing  under  a  statute,  is  cer- 
tainly a  sound  one.  When  a  forfeiture  is  given  by  a  statute, 
the  rules  of  the  common  law  may  be  dispensed  with  and  the 
thing  forfeited  may  either  vest  immediately,  or  on  the  per- 
formance of  some  particular  act,  as  shall  be  the  will  of  the 
legislature.  This  must  depend  upon  the  construction  of  the 
statute."  *  The  reason  why  a  forfeiture  created  by  a  statute  is 
self-executing,  while  one  raised  by  the  common  law  is  not,  is 
that  the  legislature  says  so  and  intends  so;  and  that  it  is  com- 
petent for  the  legislature  to  change  the  rules  of  the  common 
law,  and  that  much  of  the  work  of  legislatures,  in  fact,  con- 
sists in  making  such  changes.'' 

§  6588.  Further  of  This  Subject:  Different  Principles  in 
Construing  Public  and  Private  Grants.  —  A  leading  ground 
of  difference  between  public  grants  embodied  in  statutes,  and 
private  grants,  in  respect  of  the  question  under  consideration, 
grows  out  of  the  fact  that  different  principles  apply  in  the 
interpretation  of  such  grants.  In  the  case  of  a  private  grant, 
the  principles  of  interpretation  are  those  applicable  to  private 
contracts,  and  the  effort  of  the  judge  is  to  ascertain,  from  the 

'United     States    v.    Grundy,    3  consideration,  are  cited  in  the  learned 

Cranch  (U.  S.),  337,  851.  opinion  by  Belcher,  J.,  in  Oakland  E, 

'  In  Kennedy  v.  Strong,  14  Johns.  Co.  v.  Oakland,  Brooklyn  &o.  R.  Co., 

{N.  Y.)  128,  129,  it  is  said  by  Thomp-  45  Oal.  365,  374;  s.  c.  13  Am.  Rep. 

son,   0.    J.:    "The    forfeiture   takes  181,  et  seg.;  — AVilkins  ».  Despard,  5 

place  on  the  commission  of  the  act  T.  R.  112 ;  Fontaine  v.  Phoenix  Ins. 

prohibited,  and,  by  the  forfeiture,  the  Co.,  11  Johns.  (N.  Y.)  293;  Bennett 

property  is  immediately  devested  out  i;.    American   Art    Union,  6    Sandf. 

of  the  owner  before  any  seizure  or  (N.  Y.)  614;    Borland  v.  Lewis,   43 

suit."    The  following   cases,   arising  Oal.  569, 


in  relations  different  from  those  under 
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instrument,  the  understanding  of  6oi?i  contracting  parties;  for 
the  rights  of  one  of  them  are  not  to  be  prejudiced  by  what  the 
other  may  have  understood  or  thought.     But,  in  the  case  of  a 
public  grant,  embodied  in  a  public  statute,  the  sole  question 
is,  what  the  grantor,  —  that  is  to  say,  the  legislature,  —  in- 
tended, and   the  grantee  is  conclusively  presumed   to  have 
accepted  what  the  legislature  intended  to  give,  and  nothing 
more.    Another  leading  difference  in  the  construction  between 
public  and  private  grants,  in  respect  of  the  principles  on 
which   they   are   construed,  is  that,  in  the  case  of  a  public 
grant,  which  is  generally  gratuitous,  the  grant  is  strictly  con- 
strued in  favor  of  the  public  and  against  the  grantee,  and  all 
doubtful  words  or  expressions  are  resolved  against  him.^    But, 
in  the  construction  of  private  grants,  no  such  principle  pre- 
vails.    If  we  attend  to  this  rule  of  construction,  or  even  if  we 
lay  it  out  of  view,  we  cannot  escape  the  conclusion  that,  in 
nearly  every  one  of  the  cases  considered  in  this  chapter,  in 
which  the  courts  have  held  that  the  conditions  of  grants  of 
franchises  were  conditions  subsequent,  so  that  the  grantee 
might  cling  to  the  franchises  until  the  State  resorted  to  an 
expensive  proceeding  to  oust  him  therefrom,  the  courts  have 
done  violence,  —  and  it  is  believed  that  the  judges  have  done 
it  consciously, — to  the  intent,  not  only  of  the  legislature  or 
municipal  assembly  making  the  grant,  but  also  to  the  under- 
standing of  the  parties  receiving  it.     Such  decisions  illustrate 
the  notorious  habit  which  judges  have,  in  construing  public 
statutes,  of  disregarding  and  ignoring  the  plain  intention  of 
the  authors  of  the  statute,  and  of  proceeding  upon  technical 
and  fantastic  canons  of  interpretation,  which  lead  them  away 
from  what  the  legislature  intended,  and  generally  to  the  preju- 
dice of  public  right.     Opposed  to  this  is  the  disposition  of 
courts  not  to  resort  to  such  principles  of  interpretation  as  will 
work  a  forfeiture  of  rights  already  vested.     But,  in  the  case 
where  a  grant  of  franchises  is  made  upon  the  condition  that 
a  certain  thing  shall  be  done  by  the  grantees  within  a  certain 
time,  the  true  theory  is,  that  the  franchise  never  vests  until 
»  Ante,  44  6335,  5659. 
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that  thing  is  done;  and  consequently,  there  can  be  no  forfeit- 
ure, for  there  is  nothing  to  forfeit. 

§  65S9.  Illustrations  of  This  Principle.  —  A  railroad  corpora- 
tion, organized  under  the  general  railroad  act  of  New  York,  failed  to 
comply  with  the  condition  of  another  act,'  requiring  every  such  cor- 
poration to  begin  the  construction  of  its  road  and  expend  thereon 
ten  per  cent  of  its  capital  within  five  years  after  its  articles  should 
be  filed  and  recorded,  and  declaring  that  in  case  of  the  non-perform- 
ance of  this  condition,  "its  corporate  existence  and  powers  shall 
cease."  After  the  expiration  of  the  time  so  fixed  for  beginning  the 
work  of  construction,  another  act  was  passed,"  reviving  the  corpora- 
tion and  extending  the  time  within  which  it  should  be  required  to 
finish  its  road  and  put  it  in  operation,  for  three  years  from  the  pas- 
sage of  the  act.  Nevertheless,  the  corporation  did  not,  within  such 
three  years,  finish  or  even  begin  its  road;  but  it  subsequently  under- 
took to  enter  upon  the  work  of  constructing  its  road,  and  instituted 
proceedings  to  condemn  land  for  that  purpose,  and  the  land-owner 
successfully  challenged  its  right  so  to  do,  on  the  ground  that  its 
franchises  had  become,  ipso  facto,  forfeited.'  On  like  grounds,  an- 
other court  has  held  that,  after  the  time  has  expired  within  which 
a  railroad  company  is,  by  its  charter,  required  to  complete  its  road, 
it  has  no  power  to  take  additional  lands  for  the  extension  of  its  road, 
except  with  the  consent  of  the  owner.*  A  street  railway  company 
was  incorporated,  by  a  special  statute,  which  contained  a  provision 
to  the  effect  that,  unless  it  should  be  organized  and  should  lay  at 
least  one  mile  of  its  road  within  three  years,  then  "  this  act  and  all 
the  powers,  rights,  and  franchises  herein  and  hereby  granted,  shall 
be  deemed  forfeited  and  terminated."'  By  a  supplementary  act 
amending  this  charter,  the  time  for  completing  the  one  mile  of  road 
was  extended  to  July  4,  1876.°  The  corporation  was  organized  un- 
der this  charter,  within  the  time  limited;  it  transacted  business, 
made  by-laws,  and  procured  surveys  and  plans  for  an  elevated  rail- 
road; but  it  did  not  build  any  portion  of  its  road  until  June,  1878, 
when  it  laid  a  mile  of  track  outside  of  the  city  of  Brooklyn.  About 
the  same  time,  it  commenced  to  lay  foundations  for  its  road  in  the 

»  N.  y.  Laws  1867,  ch.  775,  §  1.  *  Peavey  v.  Calais  K.  Co.,  30  Me. 

»  N.  Y.  Laws  1874,  ch.  575.  498. 

•  Ee  Brooklyn  &c.  Co.,  72  N.  Y.  '  Laws  N.  Y.  1871,  ch.  940,  §  17. 

245.  •  N.  Y.  Laws  1873,  ch.  61,  §  4. 
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streets  of  said  city,  whea  the  city  interfered  and  prevented  it  from 
proceeding  further  with  the  occupation  of  its  streets.  Thereupon  it 
brought  an  action  to  restrain  the  city  from  such  interference,  and  it 
was  held  that,  by  the  failure  to  comply  with  the  requirements  of  its 
charter  above  recited,  it  had  lost  its  right  to  construct  its  road  in 
the  streets  of  the  city,  and  that  the  interference  of  the  city  was  jus- 
tified.' Where  a  statute  provided  that,  in  case  any  railroad  com- 
pany should  not,  within  twelve  months  after  the  acceptance  of  its 
route  by  the  commissioners,  procure  and  pay  for  the  right  of  way 
over  all  land  covered  by  the  location,  such  acceptance  by  the  com- 
missioner should  be  void  and  of  no  effect,  —  it  was  held  that  its  fail- 
ure to  procure  and  pay  for  the  right  of  way  was  not  in  the  nature  of  a 
forfeiture,  to  be  taken  advantage  of  only  by  the  State  in  a  direct 
proceeding  against  the  company,  but  that  the  whole  proceeding  be- 
came of  no  effect  after  the  expiration  of  twelve  months,' —  and  it 
was  void  simply  because  the  statute  said  so. 

§  6590.  Franchise  for  Building:  Railroads  in  Streets  Liim- 
ited  to  a  Given  Time.  —  The  same  doctrine  has  been  held 
to  apply  where  the  legislature  of  the  State,  or.  the  governing 
body  of  a  municipal  corporation,  grants  to  a  railway  corpora- 
tion the  franchise  or  privilege  of  laying  a  railway  upon  the 
streets  of  the  city,  provided  the  privilege  is  availed  of  within 
a  prescribed  time.  Here,  according  to  one  theory,  which 
seems  entirely  sound, — the  grant  is  regarded  as  a  mere  license, 
so  that,  until  it  is  availed  of,  no  contractual  obligation  or  rela- 
tion arises  which  requires  a  judicial  declaration  of  forfeiture; 
and  so  that,  after  the  expiration  of  the  time  limited  for  the 
exercise  of  the  privilege,  if  the  corporation  attempts  its  exer- 
cise, a  land-owner,  damaged  by  the  occupation  of  the  street,  is 
entitled  to  an  injunction  to  restrain  the  same;'  and  a  munici- 
pal corporation,  in  the  exercise  of  its  general  power  of  prevent- 
ing nuisances  in  its  streets,  will  have  the  power  forcibly  to 
arrest  the  same.* 

1  Brooklyn  Steam  Transit  Co.  v.  Brooklyn,  78  N.  Y.  524. 
«  New  York  &o.  R.  Co.  v.  Boston  *  Brooklyn  Steam  Transit  Co.  v. 

&C.E.  Co.,  36  Conn.  196.  Brooklyn,  78  N.  Y.  524.    As  to  the 

»  Atchison  Street  R.  Co.  v.  Nave,     distinction  between  legislative  con- 
38  Kan.  744 ;  «.  c.  5  Am.  St,  Rep.  800.      tracts  and  licenses,  see  ante,  §  5435. 
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§  6591.  Decisions  Constrain^  Such  Limitations  as  Condi- 
tions Subsequent.  —  A  great  many  decisioQS  are  found,  con- 
struing such  limitations  in  grants  as  conditions  subsequent;  but, 
on  examination,  it  will  be  found  that  they  have  mostly  grown 
out  of  an  inadvertent  confusion  of  the  rule  in  relation  to  pri- 
vate grants  sit  common  law,  with  the  principle  which  governs 
statutory  public  grants.  In  both  cases,  the  courts  agree  that 
the  question  is  one  depending  upon  the  true  construction  of  the 
grant,  and  yet,  in  both  cases,  they  proceed  deliberately  to  vio- 
late the  plain  intent  of  the  parties.  Let  us  take,  for  example, 
a  case  where  a  city  granted  a  license  to  a  railway  company  to 
construct  its  road  across  certain  streets,  upon  an  express  con- 
dition that  the  tracks  authorized  should  be  constructed  within 
one  year  from  the  time  of  the  grant.  Here,  the  company, 
having  been  prevented  by  various  causes,  partly  by  the  inter- 
vention of  the  police  officers  of  the  city  and  by  injunctions, 
from  completing  its  road  within  the  period  named  in  the 
grant,  —  it  was  held  that  its  right  under  the  grant  was  not 
lost,  and  that  the  city  might  be  enjoined  from  interfering 
with  the  laying  of  the  track  after  the  expiration  of  the  year, 
it  being  apparent  that  the  same  would  have  been  completed 
within  the  time  limited,  had  it  not  been  prevented  by  opera- 
tion of  law  and  the  acts  of  the  city  authorities.  The  court 
proceeded  upon  the  well-known  rule  in  regard  to  private  grants 
containing  conditions  subsequent,  that  where  the  condition  is 
possible  at  the  time  of  making  the  grant,  but  afterwards  be- 
comes impossible  by  the  act  of  God,  the  act  of  the  law,  or  the 
act  of  the  grantor,  the  estate,  having  once  become  vested,  is 
not  thereby  divested,  but  becomes  absolute.^    If  the  city  pre- 

*  Chicago  V.  Chicago  &c.  E.  Co.,  ties,  that  the  failure  to  perform  the 

105  III.  73.    The  first  case  cited  by  condition  did  not  divest  the  title,  but 

the  court  is  NicoU  v.  New  York  &c.  E.  that  there  must  be  an  entry,  or  what 

Co.,  12  N.  Y.  121.    This  was  the  case  is  made  by  statute  equivalent  thereto, 

of  a,  deed  of  land  to  a  railroad  com-  by  the  grantor  or  his  heirs,  for  breach 

pany  hy  a  private  person,  upon  condi-  of  the  condition,  to  forfeit  the  estate ; 

tion     that     the     company     should  and  that  the  right  of  entry  was  not  a 

construct  its  road  thereon  within  a  reversion  or  an  estate  in  land,  and 

limited  time.    Here  it  was  held,  and  would  not  pass  by  assignment  or  by 

against  the  plain  intention  of  the  par-  the  conveyance  of  the  premises  held 
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vented  the  railroad  from  executing  the  condition  within  the 
time  prescribed,  then,  on  the  most  obvious  and  just  princi- 
ples, it  would  not  have  any  standing  in  court  to  insist  that 
the  conditions  of  the  grant  had  not  been  complied  with;  but, 
in  so  far  as  the  conditions  are  treated  as  conditions  subsequent, 
the  decision  is  palpably  erroneous,  and  it  is  apparent,  from 
the  cases  cited,  that  the  error  grew  largely  out  of  the  fact 
that  the  court  confused  the  distinction  between  conditions 
subsequent  in  private  grants  and  limitations  contained  in 
public  grants.  A  decision  of  one  of  the  departments  of  the 
Supreme  Court  of  New  York  is  to  the  effect  that  where  a  city 
grants  to  a  street  railway  company  a  franchise  to  occupy  its 
street  with  its  road  within  a  stated  period,  the  grant  is  a  con- 
dition subsequent,  the  omission  to  perform  which  within  the 
prescribed  time  will  not,  ipso  facto,  determine  the  estate,  but 
will  merely  expose  it  to  be  determined  at  the  election  of  the 
grantor;  and  that  nothing  short  of  a,  judicial  decisionupon  the 
question  can  deprive  the  grantee  of  the  franchise  or  impair 
its  rights  of  property  therein.^  But,  it  is  to  be  observed  in 
this  case,  that,  the  railroad  company  having  proceeded  to  con- 
struct its  track,  but  at  a  later  period  than  that  limited  by  the 
grant  of  the  franchise,  the  question  for  decision  was  whether 
another  such  company  could,  thereafter,  under  a  license  from 
the  city,  treat  its  franchise  as  ipso  facto  determined,  in  such  a 
sense  as  to  treat  its  railroad  as  a  part  of  the  public  liighway, 
which  it  was  at  liberty  to  use  with  its  horses  and  cars,  under  a 
license  which  the  city  had  assumed  to  give;  and  it  was  held 
that  it  was  not,  and  the  conclusion  is  obviously  sound  and  just. 
But  it  is  sound  and  just,  not  for  the  reasons  stated  by  the 
court,  but  for  another  reason,  which  is,  that  it  was  competent 
for  the  city  to  waive  the  condition  of  the  grant,  and  that,  when 


subject  to  the  condition.    The  deci-  •  Brooklyn  Central  R.  Co.  v.  Brook- 

sion  abounds  in  ancient  technicality,  lyn  City  R.  Co.,  32  Barb.  (N.  Y.)  358, 

and  the  conclusion  defeats  the  inten-  371.    The  court  in  this  case,  in  like 

tion  of  the  parties,  and  makes  a  con-  manner,  proceeded  upon  the  doctrine 

tract   for   them    which    they  never  of  Davis  v.  New  York,  14  N.  Y.  506, 

made  for  themselves,  and  is  palpably  which  related  to  a  private  grant. 
unjust. 
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the  city  allowed  tlie  grantee  to  proceed  with  the  execution  of 
the  condition  at  a  date  subsequent  to  the  date  named  in  the 
grant,  it  waived  the  time  thus  fixed,  and  consented  to  a  sub- 
sequent date, — just  as  the  State  may,  by  a  legislative  recogni- 
tion of  the  existence  of  a  corporation,  waive  an  ipso  facto 
forfeiture  of  its  franchises.  In  other  words,  after  standing  by 
and  allowing  the  corporation  to  complete  its  road  at  a  period 
subsequent  to  that  named  in  the  grant,  thus  waiving  the  time 
limited  for  the  performance  of  the  condition  named  in  the 
grant,  the  city  was  estopped  from  taking  the  position  that  the 
grant  had  been  forfeited,  and  from  attempting  to  grant  to 
another  street  railway  company  the  license  of  using  the  tracks 
thus  laid  down  by  the  former  company. 

§  6592.  Other  Decisions  of  the  Same  Kind. — The  Su- 
preme Court  of  the  United  States  proceeded  upon  the  same 
grounds,  in  a  decision  often  cited,  where  the  legislature  of 
Texas  had  granted  to  a  railroad  company  certain  lands,  upon 
the  condition  of  building  its  road  within  a  prescribed  time, 
and  had  made  a  subsequent  extension  of  the  grant,  but  had, 
by  a  constitutional  amendment  adopted  in  1869,  declared  that 
"  all  lands  granted  to  railway  companies  which  have  not  been 
alienated  by  said  companies,  in  conformity  with  the  terms  of 
their  charter,  respectively,  and  the  laws  of  the  State  under 
which  the  grants  were  made,  are  hereby  declared  forfeited  to 
the  State  for  the  benefit  of  the  school  fund."  A  court,  in  an 
action  by  a  receiver  of  the  railroad  company  appointed  by  a 
court  of  the  United  States,  against  the  Governor  of  the  State 
and  the  Commissioner  of  the  General  Land  Office  of  Texas, 
the  object  of  which  was  to  restrain  them  from  granting  such 
lauds  to  other  persons,  among  other  things,  held  that  the  con- 
dition annexed  to  the  grant  as  to  the  time  within  which  the 
road  should  be  completed  was  a  condition  subsequent;  that, 
under  the  rule  of  law  that  if  a  condition  subsequent  be  pos- 
sible at  the  time  of  making  it,  but  becomes  afterwards  impos- 
sible to  be  complied  with  by  the  act  of  God,  or  of  the  law,  or 
of  the  grantor,  the  estate,  having  once  vested,  is  not  thereby 
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divested,  but  becomes  absolute,*  —  the  State  of  Texas  had,  by 
plunging  into  the  Civil  War  and  prosecuting  it,  rendered  it 
impossible  for  the  company  to  fulfill  the  grant  during  the  con- 
tinuance of  the  war,  for  which  reason  the  grant  had  not  be- 
come ipso  facto  extinguished  during  that  period;  and  the 
court  decreed  that  the  conditions  of  the  grant  might  be  com- 
plied with,  within  such  reasonable  time  as  would  put  the 
parties  in  the  same  situation,  as  nearly  as  might  be,  as  if  no 
breach  of  condition  had  occurred.  In  other  words,  the  case 
was  one  where  it  was  in  substance  held  that  the  Circuit  Court 
of  the  United  States,  in  which  the  action  was  brought  by  the 
receiver,  could,  in  the  exercise  of  its  equity  powers,  relieve 
against  a  forfeiture.*  The  respect,  which  would  otherwise  be 
due  to  this  decision,  is  diminished,  in  view  of  the  obvious 
fact  that  the  court  had  no  jurisdiction  of  the  case  at  all,  it  be- 
ing, in  substance  and  fact,  an  action  against  the  State  of 
Texas;  for,  although  the  State  was  not  impleaded  in  its  cor- 
porate character,  yet  the  very  object  of  the  act  was  to  prevent 
the  State  from  exercising  its  sovereign  and  proprietary  rights 
over  lands  within  its  own  borders,  through  two  of  its  de- 
partmental officers,  its  Governor  and  the  Commissioner  of  its 
General  Land  Office;  and  it  was  upon  the  ground  of  this  want 
of  jurisdiction  that  Mr.  Chief  Justice  Chase  and  Mr.  Justice 
Davis  dissented.  The  case  appealed  strongly  to  equitable 
considerations;  and  if  the  court  had  had  jurisdiction  to  de- 
cide anything,  its  decision  could  probably  be  sustained  on 
other  grounds  disclosed  in  the  statement  of  facts  and  in  the 
opinion.  The  opinion  blends  and  confuses  all  distinction 
between  private  and  public  grants.  But  it  is  to  be  observed 
that,  in  respect  of  the  principle  that  a  grant  made  by  a  state, 
or  by  a  municipal  corporation,  cannot  be  defeated  by  the  act 
of  the  grantor  in  preventing  the  performance  of  the  condition 
upon  which  the  grant  is  made,  there  is  probably  no  just 
ground  for  distinction  between  a  public  and  a  private  grant. 


1  Citing  Co.   Litt.  206  a,  206  5;  2  •  Davis  v.  Gray,  16  Wall.  (U.  S.) 

Black.  Com.  156;  1  Kent'a  Com,  130.     203. 
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§  6593.  Still  Other  Such  Decisions. — Another  court  has 
held  that,  where  a  franchise  is  granted  to  a  corporation  to 
build  a  public  improvement,  such  as  a  street  railway,  upon  a 
condition  that,  unless  the  work  is  begun,  or  is  completed,  or  is 
pushed  to  a  certain  stage  of  completion,  by  a  date  named,  the 
franchise  shall  become  forfeited,  —  a  forfeiture  cannot  be 
declared  at  the  suit  of  a  private  individual,  but  that  it  rests 
with  the  power  which  has  granted  the  franchise,  to  proceed  to 
have  it  forfeited.  Thus,  the  common  council  of  Kansas  City 
granted  to  a  horse  railway  company  a  right  of  way  over  cer- 
tain streets,  providing  in  the  ordinance  that  the  road  should 
be  completed  within  twelve  months  from  the  acceptance  &i 
the  grant  by  the  company,  and  that,  in  case  of  a  failure  so  to 
complete  it,  the  council  of  the  city  might  take  away  the  fran- 
chise by  a  two-thirds  vote.  It  was  held,  and  on  the  obvious 
meaning  of  the  ordinance,  that  this  provision  was  a  condition 
subsequent,  and  that  the  right  of  way,  when  accepted  by  the 
company,  vests  at  once,  subject  to  be  defeated,  at  the  election 
of  the  city,  for  a  breach  of  the  condition,  but  that  a  private 
citizen  could  not  take  advantage  of  such  a  breach.^  The  Leg- 
islature of  Vermont  passed  an  act  creating  a  corporation  to 
build  a  railroad  between  designated  points,  and  the  act  de- 
clared that  "  if  said  corporation  shall  not,  within  ten  years 
from  the  approval  of  this  act,  commence  the  construction  of 
said  railroad,  then  said  corporation  shall  be  dissolved."  The 
construction  of  the  road  was  not  commenced  within  the  ten 
years  thus  prescribed  and  limited,  but  it  was  thereafter  built 
under  an  agreement  between  the  corporation  and  another  rail- 
road corporation  and  other  parties,  and  was  leased  to  such 
other  corporation.  In  an  action  against  the  latter  corporation 
by  the  holders  of  certain  bonds,  issued  by  it,  to  restrain  it 
from  carrying  out  the  provisions  of  the  lease,  it  was  contended 
that  the  lessor  company  had,  by  its  omission  to  commence  the 
construction  of  the  road  within  the  time  prescribed,  lost 
its  power  to  do  a  corporate  act,  and  that  its  existence  had 
become  terminated  ipso  facto.     But  the  court  held  that  the 

'■  Hovelman  v.  Kansas  City  Horse  R.  Co.,  79  Mo.  632. 
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non-compliance  with  the  statutory  requirement  did  not,  of 
itself,  work  its  dissolution.' 

§  6594.  A  Corporation  cannot  Prolong  its  Existence  by 
Leasing  its  Franchise  to  Another  Corporation  Which  Com- 
plies with  the  Conditions  for  its  Own  Benefit.  —  Where  a 
corporation  is  organized  under  a  general  statute,  and  has  ac-^ 
quired  the  franchise  to  build  a  railroad  on  certain  streets  of 
a  city,  which  statute  declares  that  if  any  corporation  organ- 
ized under  it  shall  not,  within  five  years  after  its  articles  of 
association  are  filed  and  recorded,  begin  the  construction  of 
its  road,  and  expend  at  least  ten  per  cent  of  its  capital  stock 
thereon,  "its  corporate  existence  and  powers  shall  cease,"  — 
it  cannot  prolong  its  existence  and  franchises  by  leasing  to 
another  corporation,  not  for  its  own  benefit  but  for  the  exclu- 
sive benefit  of  such  other  corporation,  the  right  so  acquired 
by  it  so  to  lay  the  tracks;  since  this  is  not  such  a  user  of  its 
franchises  as  is  contemplated  by  the  statute  embodying  the 
grant;  nor  is  any  expenditure  made  by  the  lessee  corporation 
an  expenditure  of  ten  per  cent  of  the  capital  stock  of  the  cor- 
poration receiving  the  grant  of  the  franchise,  such  as  is  like- 
wise contemplated  by  the  statute  embodying  the  grant.* 

'  Day  V.  Ogdensburgh  &c.  R.  Co.,  interpretation  of   a  statute  of  Ver- 

107  N.  Y.  129.    The  court  undertook  mont.    Vermont  &c.  R.  Co.  v.  Ver- 

to    "distinguish"    certain    previous  mont  Cent.  R.  Co.,  34  Vt.  2.     The 

decisions  of  its  own  (Re  Brooklyn  &c.  theory  of  both  courts  was  that  the 

R.  Co.,  72  N.  Y.  245;  s.  c.  75  N.  Y.  Legislatureof  Vermont  did  not,  by  the 

335;  Brooklyn  Steam  Transit  Co.  v.  language  used,  undertake  to  declare 

Brooklyn,  78  N.  Y.  524),  where  it  held  a  forfeiture,  but  only  to  prescribe  the 

the  contrary,  under  a  statute,  using  consequences  which  should  flow  from 

the  language  "  its  corporate  existence  certain  future  acts  and  omissions  on 

and   powers  shall  cease";  but  it  is  the  part  of  the  company.    The  ques- 

plain  that  those  decisions  cannot  be  tion,  therefore,  whether  a  forfeiture 

distinguished  on  any  differences  in  the  of  the  charter  of  the  company  had 

language  of    the  governing  statute,  occurred,  could  only  be  determined  in 

The  court,  however,  followed  a  deci-  the  proper  judicial  proceeding  brought 

sion  of  the   Supreme  Court  of  Ver-  in  behalf  of  the  public  for  the  pur- 

mont  upon  the  precise  question,  which  pose  of  testing  the  question, 
was  governing  authority  for  the  court,  *  Re  Brooklyn  &c.  R.  Co.,  81 N.  Y. 

as  the  question  for  decision  was  an  69. 
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CHAPTER    CLI 

DOCTRINE  THAT  FORFEITURES  CAN    ONLY    BE    EFFECTED    BY 

THE   STATE. 


Section 

6598.  General    rule    that    the    ques- 

tion whether  a  corporation 
has  forfeited  its  franchises 
can  be  raised  only  by  the 
State. 

6599.  Illustrations  of  this  principle. 

6600.  Further  illustrations. 

6601.  Interpretation     of     particular 

statute  provisions. 

6602.  When    the    existence    of    the 

corporation  is   made   to  de- 


Sbction 

pend  upon  a  condition  sub- 
sequent. 

6603.  When  courts  will  not  dissolve 

private   unincorporated  vol- 
untary associations. 

6604.  Evidence  insufficient  to  show  a 

dissolution. 

6605.  Private  persons  may  proceed  to 

forfeit  charters,  under  statu- 
tory authority. 


§  6598.  General  Rule  that  the  Question  whether  a  Cor- 
poration has  Forfeited  its  Franchises  can  be  Raised  only  by 
the  State.  —  We  have  already  had  occasion  to  note,  in  other 
relations,  the  general  principle  that  the  question  whether  a 
corporation  has  forfeited  its  franchises  and  ceased  to  exist, 
cannot,  in  general,  be  raised  in  a  collateral  proceeding,  but 
can  be  raised  only  by  the  State,  whose  privilege  alone  it  is  to 
question  the  right  of  the  corporators  to  exercise  the  franchises 
which  they  do  exercise;  so  that,  in  the  absence  of  a  statute 
otherwise  providing,  so  long  as  the  State  does  not  interfere, 
the  rightful  existence  of  the  corporation  is  presumed,  for  the 
purposes  of  every  collateral  proceeding.^     The  doctrine  is  of 


^  Toledo  &c.  R.  Co.  v.  Johnson,  49 
Mich.  148;  Montgomery  v.  Merrill, 
18  Mich.  338,  348;  Vermont  &c.  R. 
Co.  •;;.  Vermont  Cent.  R.  Co.,  84  Vt. 
1,  2;  Day  v.  Ogdensburgh  &c.  R.  Co., 
107  N.  Y.  129,  139;  La  Grange  &c.  R. 
Co.  V.  Rainey,  7  Coldw.  (Tenn.)  420, 
423;    People    v.  Manhattan    Co.,   9 


Wend.  (N.  Y.)  351;  Atlanta  v.  Gate 
City  Gas  Light-  Co.,  71  Ga.  106;  San 
Antonio  v.  Jones,  28  Tex.  19 ;  Boston 
Glass  Manufactory  v.  Langdon,  24 
Pick.  (Mass.)  49;  s.  c.  35  Am.  Dec. 
292;  Colchester  v.  Seaber,  3  Burr. 
1866;  Smiths'  Case,  4  Mod.  53;  Rex 
V.  Amery,  2  T.  R.  515,  545 ;  Staunton 
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still  stronger  force  where  the  action  is  in  a  court  of  equity, 
because  it  is  a  well-settled  doctrine  that  courts  of  chancery 


Copper  Min.  Co.  v.  Thurmond,  7  Mo. 
App.  587 ;  Ormsby  v.  Vermont  Min. 
Co.,  65  Barb.  (N.  Y.)  360;  Hudgins 
V.  State,  46  Ala.  208 ;  State  v.  Pagan, 
22  La.  An.  545;  Re  Arden,  4  N.  Y. 
Supp.  177;  Com.  v.  Alleghany  Bridge 
Co.,  20  Pa.  St.  185;  Baker  v.  Backus, 
32  111.  79 ;  Brookville  &c.  Co.  v.  Mc- 
Carty,  8  Ind.  392;  «.  c.  65  Am.  Dec. 
768 ;  Taggart  v.  Western  Maryland  R. 
Co.,  24  Md.  563 ;  >.  e.  89  Am.  Dec.  760 ; 
Hammett  v.  Little  Rock  &c.  R.  Co., 
20  Ark.  204;  Atchafalaya  Bank  v. 
Dawson,  13  La.  497 ;  Com.  v.  Burrell, 
7  Pa.  St.  34;  Com.  v.  Farmers'  Bank, 
2  Grant  Cas.  (Pa.)  392 ;  Lehigh  Bridge 
Co.  V.  Lehigh  Coal  &c.  Co.,  4  Rawle 
(Pa.),  9;  «,  c.  26  Am.  Dec.  Ill;  All 
Saints'  Church  v.  Lovett,  1  Hall 
(N.  Y.),  198;  State  v.  Fourth  N.  H. 
Turnp.,  15  N.  H.  162;  ».  c.  41  Am. 
Dec.  690 ;  Selma  &c.  R.  Co.  v.  Tipton, 
5  Ala.  787;  s.  e.  39  Am.  Dec.  344; 
Duke  V.  Cahawba  Nav.  Co.,  16  Ala. 
372 ;  Mississippi  &c.  R.  Co.  i;.  Cross, 
20  Ark.  443;  Spring  Valley  Water 
Works  II.  San  Francisco,  22  Cal.  434; 
Spencer  v.  Champion,  9  Conn.  536; 
Kellogg  V.  Union  Co.,  12  Conn.  7; 
Pearce  v.  Olney,  20  Conn.  544 ;  Young 
V.  Harrison,  6  Ga.  130 ;  Union  Branch 
R.  Co.  V.  East  Tennessee  &c.  R.  Co., 
14  Ga.  327;  Wilmans  v.  Bank  of  Illi- 
nois, 1  Gilm.  (111.)  667;  John  v. 
Farmers'  &c.  Bank,  2  Blackf.  (Ind.) 
367;  «.  c.  20  Am.  Dec.  119;  Bank  o£ 
Galliopolis  v.  Trimble,  6  B.  Mon. 
(Ky.)  599;  Day  v.  Stetson,  8  Me.  365, 
872;  Chesapeake  &c.  Canal  Co.  v. 
Railroad  Co.,  4  Gill  &  J.  (Md.)  1; 
University  of  Maryland  v.  Williams, 
9  Gill  &  J.  (Md.)  365;  «.  c.  31  Am. 
Dec.  72;  Planters'  Bank  v.  Bank  of 
Alexandria,  10  Gill  &  J.  (Md.)  346; 
Hamilton  v.  Annapolis  &c.  R.  Co.,  1 
Md.  Ch.  Dec.  107;  Com.  v.  Union 
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Fire  &c.  Ins.  Co.,  5  Mass.  230;  ».  c.  4 
Am.  Dec.  50;  Bayless  «.  Orne,  Freem. 
Ch.  (Miss.)  161,  173;  Grand  Gulf 
Bank  v.  Archer,  8  Smedes  &  M. 
(Miss.)  151;  Bank  v.  Merchants' 
Bank  of  Baltimore,  10  Mo.  123;  State 
V.  Carr,  5  N.  H.  367 ;  Peirce  v.  Som- 
ersworth,  10  N.  H.  369;  Sewall's 
Falls  Bridge  v.  Fisk,  23  N.  H.  171; 
Buffalo  &c.  R.  Co.  v.  Gary,  26  N.  Y. 
75;  Vernon  Society  ii.  Hills,  6  Cow. 
(N.  Y.)  23;  t.  c.  16  Am.  Dec.  429; 
Thompson  v.  New  York  &c.  R.  Co., 
3  Sandf.  Ch.  (N.  Y.)  625,  652;  Me- 
chanics' Build.  AsBO.  V.  Stevens,  5 
Duer  (N.  Y.),  676;  Webb  v.  Moler,  8 
Ohio,  548;  Bank  of  Circleville  v. 
Renick,  15  Ohio,  322;  Johnson  v. 
Bentley,  16  Ohio,  97 ;  Kishacoquillas 
&c.  Turnp.  Co.  i;.  M'Conaby,  16  Serg. 
&R.(Pa.)140;  «.c.  1  Penr.  &  W.  (Pa.) 
426;  Irvine  v.  Lumbermen's  Bank,  2 
Watts  &  S.  (Pa.)  190;  Connecticut 
&c.  R.  Co.  V.  Bailey,  24  Vt.  465 ;  s.  c. 
58  Am.  Dec.  181 ;  Banks  v.  Poitiaux, 
3  Rand.  (Va.)  136;  «.  c.  15  Am.  Dec. 
706;  Crump  v.  United  States  Min. 
Co.,  7  Gratt.  (Va.)  352;  g.  c.  56  Am. 
Dec.  116;  Harris  v.  Nesbit,  24  Ala. 
398;  Eaton  v.  Aspinwall,  19  N.  Y. 
119;  Bohannon  v.  Binns,  31  Miss, 
355;  Boise  City  Canal  Co.  v.  Pink- 
ham,  1  Idaho  (n.  s.),  790;  Baltimore 
&c.  R.  Co.  V.  Marshall  County,  3 
W.  Va.  319;  Wood  v.  Coosa  &c.  R. 
Co.,  32  Ga.  273;  West  v.  Carolina  &c. 
Ins.  Co.,  31  Ark.  476 ;  New  Jersey  &c. 
R.  Co.  V.  Long  Branch  Comm'rs,  39 
N.  J.  L.  28 ;  Importing  &c.  Co.  of  Geor  - 
gia  V.  Locke,  50  Ala.  332;  Moore  v. 
Schoppert,  22  W.  Va.  282;  Bank  of 
Missouri  v.  Snelling,  35  Mo.  190; 
Mackall  v.  Chesapeake  &c.  Caiial  Co., 
94  U.  S.  308;  Lumber  Co.  v.  Ward, 
30  W.  Va.  43. 
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have  no  power,  except  where  it  is  given  by  statute,  to  decree 
the  dissolution  of  the  corporation.' 

§  6599.  ninstrations  of  This  Principle. — An  action  was  pro- 
eecuted  by  a  railroad  company  upon  a  promissory  note  of  the  following 
tenor:  "  For  the  purpose  of  promoting  and  aiding  the  construction  of 
the  Toledo,  Ann  Arbor,  and  Northern  Railroad,  and  in  consideration 
of  the  benefits  to  be  derived  therefrom,  I  do  hereby  pledge  and 
agree  to  pay,  to  the  order  of  the  Toledo,  Ann  Arbor,  and  Northern 
Railroad  Company,  the  sum  of  one  hundred  dollars,  payable  in  six 
months  after  the  first  cars  run  over  the  road  from  Ann  Arbor  to 
Toledo,  payable  on  or  before  the  above  time  specified,  without  inter- 
est." In  an  action  upon  this  note,  the  court  instructed  the  jury  ■ 
thus:  "  The  Toledo,  Ann  Arbor,  and  Northern  Railroad  Company, 
by  the  law  under  which  it  was  organized,  was  required  to  have  its 
road  completed  and  running  in  full  operation  within  seven  years 
from  its  incorporation.  This  was  not  done;  and  the  jury  are, 
therefore,  instructed  to  find  for  the  defendant."  This  was  held 
error,  since  the  question  whether  there  had  been  a  forfeiture  for 
this  reason  might  involve  disputed  questions  of  fact  which  could 
not  be  determined  collaterally,  but  could  only  be  determined  in  a 
direct  proceeding  instituted  for  the  purpose  of  determining  that 
question,  to  which  proceeding  the  state  must  be  a  party .^  In  an 
action  by  a  navigation  company  for  tolls,  the  defendant  cannot  set 
up  that  the  charter  was  procured  by  fraud,  and  evidence  to  that 
efiect  will  not  be  admitted.'  So,  the  failure  on  the  part  of  a  cor- 
poration, created  under  the  Missouri  Act  of  1849,  to  perform  its 
corporate  duties  as  to  the  payment  of  cash  capital,  did  not  destroy 
its  corporate  existence  ipso  facto,  and  such  failure  could  not  be 
shown  by  a  defendant  for  the  purpose  of  disputing  the  right  of  the 
corporation  to  sue.*  So,  where  a  criminal  prosecution  is  brought  by 
the  State  for  selling  liquor  within  a  prescribed  distance  from  an 
incorporated  academy,  contrary  to  the  terms  of  a  statute,  —  it  can- 
not be  shown  in  defense  that  the  academy  has  forfeited  its  charter, 
except  by  exhibiting  the  judicial  record  of  a  judgment  of  forfeiture.^ 

'  Ante,  i  4538,  et  seq.;    Society  v.  '  Duke  u.  Cahawba  Nav.  Co.,  16 

Morris  Canal  &c.  Co.,  1   N.   J.  Eq.      Ala.  372. 
157 ;  8.  c.  21  Am.  Dec.  41.  *  Staunton    Copper    Min.    Co.  v. 

'  Toledo  &c.  E.  Co.  v.  Johnson,  49     Thurmond,  7  Mo.  App.  587. 
Mich.  148.  »  Hudgins  v.  State,  46  Ala.  208. 
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So,  where  a  corporation  brings  a  proceeding  in  equity  to  restrain 
third  persons  from  interfering  with  its  franchises,  they  cannot  show, 
in  defense,  that  it  has  forfeited  its  franchises  by  reason  of  not  com- 
pleting its  works  within  the  time  specified  by  the  governing  statute.^ 
So,  in  an  action  by  a  corporation,  an  answer  setting  up  that  the 
plaintiff  has  forfeited  its  charter  by  non-user,  but  which  does  not 
aver  that  a  forfeiture  has  been  declared  by  judicial  proceedings 
instituted  for  that  purpose,  is  bad  on  demurrerJ'  So,  the  question 
whether  a  corporation  has  forfeited  its  charter  and  lost  its  legal 
existence,  cannot  be  raised  in  proceedings  to  contest  a  will  in  which 
the  corporation  is  a  legatee,  in  any  manner  short  of  showing  that 
the  corporatioH  has  been  judicially  dissolved.'  So,  as  already  seen, 
when  considering  the  subject  of  de  facto  corporations,*  a  private 
party  cannot  take  advantage  of  a  forfeiture  resulting  from  irregv^ 
larities  or  departures  from  the  charter,  in  the  organization  of  the  com- 
pany. That  is  a  question  for  the  sovereign  power,  which  may  waive 
it  or  enforce  it,  at  its  pleasure.  The  courts  are  bound  to  regard  it  as  a 
corporation,  so  far  as  third  persons  are  concerned,  until  it  is  dissolved 
by  a  judicial  proceeding  on  behalf  of  the  government  that  created  it.' 

§  €5600.  Further  Illustrations.  —  So,  although,  tn  every  action 
brought  by  a  corporation,  the  corporate  existence  of  the  plaintiff  must 
be  averred  and  proved,  yet,  where  its  incorporation  has  been  prima 
facie  proved  in  any  of  the  modes  elsewhere  considered,*  its  cor- 
porate existence  cannot  be  contested  by  the  defendant,  by  any  evi- 
dence short  of  that  which  is  properly  admissible  as  showing  that  it 
has  been  judicially  dissolved;'  and,  as  already  seen,'  this  rule  ap- 

'  State  V.  Fagan,  22  La.  An.  545. 

*  West  V.  Carolina  &o.  Ins.  Co.,  31  '  Grand  Gulf  Bank  v.  Archer,  8 
Ark.  476.  Smedes  &  M.  (Misa.)  151 ;  Coil  v.  Pitts- 

»  Ke  Arden,  4  N.  Y.  Supp.  177.  burgh  &c.  College,  40  Pa.  St.  439 ;  Pe- 

*  Ante,  i  501,  et  seq.  nobscot  Boom  Corp.  v.   Lamson,  16 
'  Frost  V.  Frostburg  Coal  Co.,  24     Me.  224 ;  g.c.  33  Am.  Dec.  656;  Vernon 

How.  (U.  S.)278;  Vermont «.  Society  Society  v   Hills,  6  Cow.  (N.  Y.)  23; 

for  the  Propagation  of  the  Gospel,  1  8.  c.  16  Am.  Dec.  429 ;  John  ■v.  Farm- 

Paine  (U.  S.),  652;  United  States  v  ers'  &c.  Bank,  2  Blackf.  (Ind.)  367; 

Williams,    5     Cranch    (U.    S.),    62;  s.  c.  20  Am.  Dec.  119 ;  CahilU.  Kala- 

Persse   &    Brook's    Paper  Works  v.  mazoo  Mut.Ins.  Oo.,2Dougl.  (Mich.) 

Willett,   19    Abb.    Pr.  (N.   Y.)   410;  124,  139 ;  8.  c.  43  Am.  Dec.  457 ;  Boise 

Doyle  V.  Peerless  Petroleum  Co.,  44  City  Canal  Co.  v.  Pinkham,  1  Idaho 

Barb.  (N.  Y.)  239.  (n.  s.),  790. 

'  Ante,  §  521,  et  seq.;  §  1846  et  seq.;  "  Ante,  §  1846,  et  seq. 
post,  ch.  184,  art.  3. 
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plies  in  actions  brought  by  corporations  against  subscribers  to  tlieir 
shares  to  recover  assessments  laid  thereon;'  and  it  equally  applies 
in  actions  brought  by  corporations  to  recover  debts  due  to  them 
from  individuals,'  and  in  an  action  brought  by  a  building  associa- 
tion to  foreclose  a  mortgage  given  for  a  building  loan.*  Nor  does 
the  fact  that  a  corporation  has  forfeited  its  charter,  unless  the  for- 
feiture has  been  judicially  adjudged,  afford  any  defense  to  an  in- 
dictment against  it  for  the  neglect  of  a  public  duty.*  So,  one  who  has 
granted  lands  to  a  corporation  cannot  maintain  an  action  to  recover 
them,  on  the  ground  that,  by  reason  of  the  neglect  to  elect  trustees, 
and  the  acquisition  of  all  the  stock  in  the  company  by  one  person, 
the  corporation  has  been  dissolved,  and  the  land  has  reverted.  It 
must  be  regarded  as  having  a  legal  existence  until  a  judgment  of 
forfeiture  has  been  had  in  a  direct  proceeding.'  So,  under  a  statute 
providing  that,  if  the  annual  license  tax  of  a  corporation  is  not 
paid  before  a  certain  date,  the  corporation  shall  forfeit  its  charter, 
and  making  it  the  duty  of  the  auditor  of  the  State  to  publish  a  list 
of  such  corporations,'  the  publication  does  not,  of  itself,  work  a  for- 


'  Connecticut  &c.  E.  Go.  v.  Bailey, 
24  Vt.  465;  s.  c.  58  Am.  Dec.  181; 
Buffalo  &c.  E.  Co.  v.  Gary,  26  N.  Y. 
75.  See,  also,  Waterford  &c.  E.  Co. 
V.  Dalbiac,  6  Ex.  443;  «.  c.  6  Eng. 
Bail.  Oas.  753;  20  Law  J.  (n.  s.) 
(Ex.)  227;  4  Eng. L.  &  Eq.  465 ;  Bank 
of  Circleville  v.  Eenick,  15  Ohio,  322 ; 
Duke  V.  Oahawba  Nav.  Co.  16  Ala. 
872;  Pearce  v.  Olney,  20  Conn.  544; 
Young  V.  Harrison,  6  Ga.  130;  Baker 
V.  Backus,  32  111.  79 ;  Canal  Co.  v.  Eail- 
road  Co.,  4  Gill  &  J.  (Md.)  121 ;  Webb 
V.  Moler,  8  Ohio,  548,  552 ;  Buncomb 
Turnp.  Co.  v.  McCarson,  1  Dev.  & 
B.  L.  (N.  C.)  306;  Com.  v.  Morris,  1 
Phila.  (Pa.)  411;  Dyer  v.  Walker,  40 
Pa.  St.  157;  Crump  v.  United  States 
Min.  Co.,  7  Gratt.  (Va.)  352;  s.  c.  56 
Am.  Dec.  116;  Williams  v.  Bank  of 
Illinois,  1  Gilm  (111.)  667;  Irvine  v. 
Lumbermen's  Bank,  2  Watts  &  S. 
(Pa.)  180;  John  v.  Farmers'  &c.  Bank, 
2  Blackf.  (Ind.)  367;  s.  c.  20  Am. 
Dec.  119;  Brookville  &c.  Co.  v.  Mc- 
Carty,  8  Ind.  392 ;  g.  c.  65  Am.  Dec. 


768;  Stoops  v.  Greensburgh  Flank 
Eoad  Co.,  10  Ind.  47 ;  Bank  of  Gallio- 
polis  V.  Trimble,  6  B.  Mon.  (Ky.)  599 ; 
Bank  «.  Merchants'  Bank,  10  Mo. 
123;  Johnson  v.  Bentley,  16  Ohio, 
97 ;  Planters'  Bank  v.  Bank  of  Alex- 
andria, 10  Gill  &  J.  (Md.)  346;  Bay- 
less  V.  Orne,  1  Freem,  Ch.  (Miss.) 
161;  Hamilton  v.  Annapolis  &c.  E. 
Co.,  1  Md.  Ch.  107;  Cahill  ».  Kala- 
mazoo Mut.  Ins.  Co.,  2  Dougl.  (Mich.) 
124;  s.  c.  43  Am.  Dec.  457;  Se wall's 
Falls  Bridge  v.  Fisk,  23  N.  H.  171 ; 
Towar  v.  Hall,  46  Barb.  (N.  Y.)  361 ; 
McConahy  v.  Center  &c.  Turnp.  Co., 
1  Penr.  &  W.  (Pa.)  426. 

'  Hughes  V.  Bank  of  Somerset,  5 
Litt.  (Ky.)  45;  Coil  v.  Pittsburgh  Fe- 
male College,  40  Pa.  St.  439. 

'  Mechanics'  Build.  Asso.  v.  Stev- 
ens, 5  Duer  (N.  Y.),  676. 

*  Com.  V.  Worcester  Turnp.  Co.,  3 
Pick.  (Mass.)  327. 

'  Bohannon  v.  Binns,  31  Miss.  355. 
Compare  post,  (i  6655. 

'  West  Va.  Acts  1885,  ch.  20,  §8. 
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feiture  of  a  charter,  but  the  discretionary  power  to  bring  an  action 
for  Buch  forfeiture  still  resides  in  the  State.' 

§  6601.  Interpretation  of  Particular  Statute  Provisions. — 

Where  a  statute  provides  that  a  corporation  shall  be  dissolved  by  a 
mortgage  sale  of  the  franchises  and  property  of  the  corporation,  it  is 
scarcely  necessary  to  say  that  an  illegal  and  fraudulent  sale  does  not 
work  a  dissolution.'  A  provision  in  the  charter  of  a  navigation  com- 
pany declaring  that  the  right  to  collect  tolls  shall  be  suspended 
upon  the  report  to  the  Governor,  by  a  commissioner,  that  the  river 
is  not  in  the  condition  contemplated  by  the  act,  does  not  operate  to 
divest  the  company  of  its  corporate  character,  upon  the  fact  of  such 
report  being  made,  nor  of  its  right  to  sue  for  and  collect  tolls  accru- 
ing prior  to  the  making  thereof.' 

§  6602.  When  the  Existence  of  the  Corporation  is  Made 
to  Depend  upon  a  Condition  Subsequent.  —  As  elsewhere 
more  fully  seen,*  when  the  continued  life  of  the  corporation  is 


>  Lumber  Oo.  v.  Ward,  30  W.  Va 
43 ;  8.  c.  sub  nom.  Green  Briar  Lum- 
ber Co.  V.  Ward,  3  8.  E.  Rep.  227 ;  2 
Bail.  &  Corp.  L.  J.  464. 

»  White  Mountains  E.  Co.  ti.  White 
Mountains  (N.  H.)  R.  Co.,  50  N.  H- 
50.  Construction  of  a  statute  enact- 
ing that,  if  a  corporation  shall  not 
organize  and  commence  the  transac- 
tion of  its  business  within  one  year 
from  the  date  of  its  incorporation,  its 
corporate  powers  shall  cease,  with 
reference  to  the  question  of  the  com- 
putation of  time;  and  also,  with 
reference  to  the  question  whether  a 
mandatory  act,  though  not  expressly 
extending  the  time,  may  be  deemed 
to  have  that  effect :  Johnson  v.  Bush, 
3  Barb.  Ch.  (N.  Y.)  207.  That  the 
provision  of  section  1676  of  the  code 
of  Georgia  that  "no  corporation  cre- 
ated under  that  article  shall  com- 
mence to  exercisa,the  privileges 
conferred  by  its  charter  until  ten  per 
cent  of  its  capital  stock  had  been  paid 
in,  and  that  no  charter  shall  have 
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any  force  or  effect  for  a  longer  period 
than  two  years,  unless  the  incorpora- 
tors, within  that  time,  shall,  in  good 
faith,  commence  to  exercise  the 
powers  granted  by  the  charter,"  does 
not  apply  to  a  charter  granted  by  the 
general  assembly,  but  only  to  those 
granted  by  the  courts, — see  Atlanta  r. 
Gate  City  Gaslight  Co.,  71  Ga.  106. 
That  the  Indiana  statute  (Rev.  Stat. 
Ind.  1881,  4  3641),  providing  that  a 
gravel  company  shall  cease  to  be  a 
body  corporate  "if,  witliin  two  years 
from  the  time  of  filing  a  copy  of  its 
articles  of  association  with  the  county 
recorder,  it  shall  not  have  commenced 
the  construction  of  its  road,  and  .... 
if,  within  four  years  from  such  time, 
such  road  shall  not  be  completed," 
does  not  apply  to  a  company  formed 
to  own  a  road  previously  constructed, 
—see  State  v.  St.  Paul  &c.  Turnp.  Co., 
92  Ind.  42. 

'  Duke  V.  Cahawba  Nav.  Co.,  16 
Ala.  372. 

*  Ante,  §  6586,  et  seq. 
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made,  by  the  charter  or  governing  statute,  to  depend  upon 
the  performance  of  a  condition  subsequent,  the  non-performance 
of  the  condition  is  not,  under  some  theories,  an  ipso  facto  for- 
feiture, but  is  a  mere  ground  of  forfeiture,  of  which  the  State 
can  avail  itself,  or  which  it  can  waive,  at  its  pleasure;  so  that, 
unless  the  State  takes  advantage  of  the  ground  of  forfeiture, 
in  a  proceeding  by  quo  warranto  or  otherwise,  to  oust  the  cor- 
porators of  their  franchises,  the  existence  of  the  corporation 
cannot,  upon  such  a  ground,  be  collaterally  called  in  question.* 
This  rule  has  been  applied  even  where  it  was  expressly  pro- 
vided in  the  governing  statute  that,  upon  a  failure  to  comply 
with  a  condition  named,  within  a  time  named,  the  corpora- 
tion "shall  be  dissolved."  The  theory  is,  that  such  a  statutory 
declaration  is  merely  intended  to  indicate  the  consequences 
which  the  State  is  at  liberty  to  insist  upon,  of  the  failure  to 
perform  the  prescribed  condition.  In  such  a  case  a  failure 
to  comply  with  the  condition  does  not  work  a  dissolution,  ipso 
facto;  but  such  a  failure  is  merely  a  cause  of  forfeiture, 
which  the  State  may  take  advantage  of  in  a  proceeding  insti- 
tuted for  that  purpose,  in  which  proceeding  the  failure  of  the 
corporation  to  comply  with  the  condition  must  be  judicially 
determined.*  In  like  manner,  it  was  held  in  an  early  case 
in  Louisiana,  that  a  provision  in  the  charter  of  a  bank,  that, 
upon  suspension  of  payment  for  more  than  ninety  days,  the 
charter  shall  be,  ipso  facto,  forfeited  and  void,  has  no  greater 
force  than  the  provision  of  the  Civil  Code  of  that  State,  that  a 
corporation  "becomes  extinct"  by  a  violation  of  the  conditions 


>  Charles  River  Bridge  v.  Warren  R.  Co.,  72  N.  Y.  245;  Wallamet  Falls 

Bridge,  7  Pick.  (Mass.)  344;  Matter  &c.  Co.  v.  Kittridge,  5  Sawy.  (U.  S.) 

of  Reformed  Presbyterian  Church,  7  44;  La  Grange  &c.  R.  Co  v.  Rainey,  7 

How.  Pr.  (N.  Y.)476;  and  see  Caryl  Coldw.  (Tenn.)420,432;  Vermont  &c. 

V.  McElrath,  3  Sandf.  (N.  Y.)  176;  R.  Co.  v.  Vermont  Cent.  R.  Co.,  34 

Mickles  V.  Rochester  City  Bank,  11  Vt.  1,  2. 

Paige  (N.  Y.),  118;  «.  c.  42  Am.  Dec.  ^  Lagrange  &c.  R.  Co.  v.  Rainey,  7 

103;  Day  r.  Ogdensburgh  &c.  B.  Co.,  Coldw.   (Tenn.)  420,  432;  People  v. 

107N.  Y.  129;  Stooper«.  Greensburgh  Manhattan  Co.,  9  Wend.  (N.  Y.)  351 ; 

&c.PiankRoadCo.,  10Ind.47;Chesa-  Day  v.  Ogdensburgh  &c.  R.  Co.,  107 

peake  &c.  Canal  Co.  v.  Ohio  &c.  Co.,  N.  Y.  129;   Vermont  &c.  R.  Co.  v. 

4  Gill  &  J.  (Md.)  1 ;  Re  Brooklyn  &c.  Vermont  Cent.  R.  Co.,  34  Vt.  1,  2. 
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of  the  charter;  and  does  not  create  an  exception  to  the  general 
rule,  that  the  forfeiture  is  unavailing  to  defeat  a  suit  by  the 
corporation,  until  it  has  been  judicially  declared.*  Another 
court,  proceeding,  it  would  seem,  in  the  very  face  of  the  legis- 
lature, has  held  that,  under  a  provision  in  a  charter  that,  on 
breach  of  a  prescribed  condition,  "the  company  should  not 
be  entitled  to  any  benefit,  privilege,  or  advantage,  under  the 
act,  and  that  all  the  interest,  etc.,  of  the  corporation  should  be 
Jorfeited  and  cease"  a  violation  does  not  work  a  dissolution  of 
the  charter,  ipso  facto,  and  without  judicial  proceedings  by 
the  State.''  These,  and  other  like  decisions,  involve  a  disin- 
genuous refusal,  on  the  part  of  the  courts,  to  give  effect  to 
acts  of  the  legislature,  according  to  their  plain  meaning  and 
intent."  So,  where  an  incorporated  company  are  required  by 
law,  as  a  condition  of  a  right  granted  to  them  to  give  bonds  for 
the  completion  of  the  work,  their  neglect  to  give  bonds  is  not 
available  to  defeat  an  action  by  them  against  other  persons, 
to  enjoin  the  latter  from  interfering  with  the  work.* 

§  6603.  When  Courts  will  not  Dissolve  Private  Unincor- 
porated Voluntary  Associations. —  The  question  of  dissolving 
these  societies,  except  where  they  are  incorporated,  stands  on 
altogether  a  different  footing  from  those  which  arise  in  respect 
of  the  dissolution  of  corporations  proper.  Their  constating 
instruments  are  mere  contracts,  and  do  not  create  franchises, 
which  can  only  be  granted  by  the  State.  It  follows  that,  when- 
ever a  court   is   appealed  to  for  the   purpose  of   dissolving 

•  Atchafalaya  Bank  v.  Dawson,  13  being  that  the  stockholders  cannot 

La.  497.  avail  themselves  collaterally  of  tlie 

'  Chesapeake  &c.  OanalCo.  v.  Ohio  provision,  when  it  is  attempted  to  en- 

R.  Co.,  4  Gill  &  J.  (Md.)  1.  force  their  contract  of  subscription. 

'Ante,  ^  6580,  et  seg.  The  provi-  San  Antonio  v,  Jones,  28  Tex.  19; 
sion  of  a  railroad  charter,  requiring  a  ante,  §  1853.  That  §  3641,  Eev.  Stat, 
certain  section  of  the  road  to  be  com-  Ind.  1881,  has  no  application  to  cor- 
pleted  within  a  specified  time,  and  porations  formed  for  the  purpose  of 
providing  that,  upon  its  failure,  the  owning  gravel  roads  previously  con- 
charter  shall  be  null  and  void,  is  said  structed,  —  see  State  v.  St.  Paul  &c. 
to  be,  in  Texas,  not  of  the  essence  of  Turnp.  Co.,  92  Ind.  42. 
the  contract  between  the  corporation  *  Enfield  Toll  Bridge  Co.  v.  Con- 
and  its  stockholders,  —  the  meaning  necticut  Eiver  Co.,  7  Conn.  28. 
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them,  it  determines  the  question  as  a  mere  construction  of  a 
private  contract;*  and,  on  a  principle  already  considered,* 
where  the  laws  of  such  a  society  provide  a  method  by  which 
it  may  be  dissolved,  members  who  seek  its  dissolution  cannot 
resort  to  a  court  of  equity  for  that  purpose,  until. they  have 
exhausted  the  remedies  provided  by  the  laws  of  the  society.^  So, 
although  the  grand  lodge  of  such  an  order  is  incorporated,  yet 
where,  under  the  laws  of  the  order,  the  grand  lodge  has  the 
power  of  forfeiting  the  charters  of  subordinate  lodges,  until 
such  a  forfeiture  has  been  declared  by  the  grand  lodge,  the 
subordinate  lodge  is  entitled  to  the  possession  of  its  property, 
and  a  bill  in  equity  will  not  lie  against  its  members  to  recover 
such  possession,  by  persons  claiming  to  be  recognized  by  the 
grand  lodge  as  the  subordinate  lodge,  until  they  have  ex- 
hausted the  remedies  prescribed  by  the  constitution  of  the 
grand  lodge.* 

'""    §  6604.  Evidence   Insufflcient   to    Show  a  Dissolution. — 

Where  the  fact  of  the  dissolution  of  a  corporation  is  made 
the  ground  of  an  action,  such  dissolution  is  not  shown  by 
evidence  that  the  discharge  of  the  corporate  functions,  under 
its  charter,  has  become  impossible  by  reason  of  the  diminu- 
tion of  the  number  of  corporators,  where  no  forfeiture  of  the 
franchises  has  been  adjudged  in  a  proceeding  instituted  by 
the  State.* 

§  6605.  Private  Persons  may  Proceed  to  Forfeit  Charters, 
under  Statutory  Authority.  —  But  it  does  not,  of  course,  fol- 
low from  the  foregoing  that  it  is  not  entirely  competent  for 
the  legislature  to  confer  upon  private  persons  the  authority, 
in  a  suitable  proceeding,  to  impeach  the  rightfulness  of  the 
existence  of  a  pretended  corporation,  and  to  forfeit  its  charter. 
And  it  has  been  held  that  authority  for  private  parties  to  in- 
stitute a  proceeding  by  scire  facias  against  a  corporation  for 

'  Grosvenor  v.  United  Society,  118  *  Chamberlaia    v.     Lincoln,     129 

Mass.  78.  Mass.  70. 

'  Ante,  45  912,  4499.  *  Bohannon  v.  Binns,  31  Miss.  355. 

'  Lafond  v.  Deems,  81  N.  Y.  507.  Compare  post,  §§  6652,  6658. 
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a  forfeiture  of  its  charter,  may  be  properly  conferred  by  a 
general  law.'  A  statute  of  Pennsylvania,*  authorizes  any 
private  citizen,  by  a  bill  in  equity,  to  compel  a  corporation  to 
show  its  authority  to  do  a  particular  act;  but  it  is  held  that  a 
private  citizen  cannot,  by  virtue  of  this  statute,  show  the  mere 
non-user  of  a  franchise,  in  order  to  establish  a  forfeiture  of 
the  charter  of  the  corporation."  The  State  can,  of  course, 
prescribe  in  what  manner  the  power  of  an  association,  assum- 
ing to  act  as  a  banking  corporation,  and  to  issue  notes  to  cir- 
culate as  money,  may  be  called  in  question.* 

lb 

'  State  V.  Consolidation  Coal  Co.,  §  2593,  et  seq.,  do  not  provide  for  the 

46  Md.  1 ;  referring  to  Md.  Code,  art.  forfeiture  of  the  charters  of  corpora- 

12.  tiona  at  the  instance  of  private  per- 

•  Penn.  Act  June  19,  1871.  eons,   even  when    they  are    parties 

•  Western  Pennsylvania  K.  Oo.'s  interested,  —  see   State  v.  Attorney- 
Appeal,  104  Pa.  St.  399.    That  the  re-  General,  30  La.  An.,  pt.  II,  954. 
vised  statutes  of  Louisiana  of  1870,  *  Williams  v.  State,  23  Tex.  264. 
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Section 

6608.  Disinclination  of  courts  to  for- 

feit charters. 

6609.  General  statement  of  grounds 

of  forfeiture. 

The  public  must  have  an  inter- 
est in  the  act  done  or  omitted. 

For  the  non-performance  of  con- 
ditions subsequent. 

Further  of  this  subiect. 
6613.  Making    or    procuring    funda- 
mental changes  in  the  corpo- 
ration. 

Attempted  ■violations  of  law. 

Misprisions  of  directors  and  of- 
ficers. 

6616.  But  not  unauthorized  mispris- 

ions and  breaches  of  trust. 

6617.  How  far  the  question  of  forfeit- 

ure rests  in  judicial  discretion. 

6618.  Non-user  of  its  franchises. 

6619.  Suspending   ordinary  business 

for  one  year. 

6620.  Failing  to  make,  file,  or  publish 

statements    as    required    by 
statute. 

6621.  Making  excessive  loans  to  di- 

rectors. 

6622.  Failure  to  build  a  branch  rail- 

road. 

6623.  Failure  to  organize  in  the  mode 

prescribed  by  the  statute. 

6624.  Further  of  this  subject. 

6625.  Discontinuing  a  part  of  its  route. 


Section 

6626.  Failing  to  keep  works  in  repair. 

6627.  Joining    a    "trust"     to   stifle 

competition. 

6628.  Violating  charter  provisions  in- 

tended for   the  public  pro- 
tection. 

6629.  Making  usurious  loans,  shaving 

notes,  etc. 

6630.  Committing  frauds  upon  cred- 

itors. 

6631.  Serving  the  public  unequally. 

6632.  Contracting  debts  beyond  a  pre- 

scribed amount. 

6633.  Issuing    paper  with  intent  to 

defraud. 

6634.  Making  dividends  while  refus- 

ing specie  payments. 

6635.  Embezzling    deposits    of     the 

United  States. 

6636.  Suspension  of  specie  payments. 

6637.  Other   violations    of    duty    by 

banking  corporations. 

6638.  Neglecting  to  pay  its  debts  for 

more  than  one  year. 

6639.  Omission  to  elect  officers. 

6640.  Changing  the  corporate  name. 

6641.  Acts  for  which  the  legislature 

has  prescribed  a  specific  pen- 
alty. 

6642.  Mere  insolvency. 

6643.  Effect  of  a  clause  prohibiting 

dissolution  until  debts  paid. 

6644.  Subsequent  good  behavior. 


§  6608.  Disinclination  of  Courts  to  Forfeit  Charters.  —  A 

reading  of  the  decisions  upon  this  subject  must  convince  any- 
one that  the  judicial  courts  are  extremely  reluctant  to  adjudge 
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forfeitures  of  the  charters  of  corporations;  and  that  this  is 
especially  so  in  the  case  of  corporations  organized  to  promote 
desirable  public  works,  which  it  is  public  policy  to  foster  and 
encourage.  Thus,  it  has  been  said  by  the  Supreme  Court  of 
Indiana:  "  It  should  be  the  policy  of  the  State  and  of  its 
officers  of  all  grades,  as  it  seems  to  us,  to  foster  and  encourage, 
in  all  legitimate  ways,  the  organization  of  turnpike  and  gravel- 
road  corporations,  and  the  construction  and  maintenance  of 
their  roads.  The  rights,  privileges,  and  franchises  of  such 
corporations,  we  think,  should  not  be  declared  forfeited,  and 
they  should  not  be  ousted  and  excluded  therefrom,  except  for 
solid,  weighty,  and  cogent  reasons,  for  the  violation  of  a  posi- 
tive and  prohibitory  statute,  and  not  of  a  statute  whose  pro-, 
visions  are  permissive  and  apparently  directory;  and  never 
upon  merely  technical  grounds."^  "The  authorities,"  said 
Simrall,  J.,  "  teach  the  doctrine  that  courts  proceed  with 
extreme  caution  in  proceedings  which  have  for  their  object 
the  forfeiture  of  corporate  franchises;  nor  will  it  be  visited 
except  for  a  plain  abuse  of  power,  by  which  the  corporation 
fails  to  fulfill  the  design  and  purpose  of  its  organization.'' 
The  acts  of  misuser  or  non-user  must  be  touching  matters 
which  are  of  the  essence  of  the  contract  between  the  sovereign 
and  the  corporation,  and  they  must  be  willful  and  repeated.' 
In  order  that  the  courts  shall  proceed  with  requisite  caution 
and  circumspection,  it  is  required  that  the  information  shall 
state  with  precision  every  fact  which  constitutes  the  abuse  of 
the  franchises  complained  of."*  In  like  manner,  it  is  said: 
"  It  is  not  every  failure  to  perform  a  duty  imposed  that  will 
work  a  forfeiture.  It  must  be  something  more  than  accidental 
negligence;  something  more  than  an  excess  of  power;  some- 

'  Moore  v.  State,  71  Ind.  478,  493;  the  old  corporators  have  not  taken 

repeated    in    State   v.   ^t.  Paul   &c,  stock  in  the  new  company. 

Turnp.  Co.,  92  Ind.  42,48.    In  this  "  Citing  High  on  Extr.  Rem.,  §  ('49, • 

last  case,  the  court  held  that,  where  State*. OommercialBank,100hio,535. 

a  gravel-road  company  is  not  legally  '  Citing  High  on  Extr.Eem.,§  648; 

organized,   a  new  corporation   may,  Com.  v.  Commercial  Bank,  28  Pa.  St. 

after  the  road  is  made,  be  organized  383. 

to  own  and  operate  it,  and  that  the  *  Harris  v.  Mississippi  Valley  &c. 

State  cannot  complain  that  some  of  R.  Co.,  51  Miss.  602,  608. 
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thing  more  than  mere  mistake  in  the  mode  of  executing 
an  acknowledged  power;  and,  though  a  single  act  of  willful 
non-feasance  may  be  ground  of  forfeiture,  a  specific  act  of 
non-feasance,  not  committed  willfully,  and  not  producing  or 
tending  to  produce  mischievous  consequences  to  anyone,  and 
not  being  contrary  to  particular  requisitions  of  the  charter, 
will  not  be." ' 

§  6609.  General   Statement  of  Grounds  of  Forfeiture. — 

Stated  in  general  terms,  the  grounds  on  which  the  franchises 
of  corporations  may  be  seized  by  the  State  and  forfeited  con- 
sist of  a  willful  non-feasance  or  malfeasance,  otherwise  described 
as  a  willful  non-user  or  misuser  of  their  franchises,  in  matters 
afifecting  the  interest  or  right  of  the  public  generally.* 

§  6610.  The  Public  must  have  an  Interest  in  the  Act  done 
or  Omitted.' — In  respect  of  those  acts  which  will  constitute  a 
just  ground  for  adjudging  a  forfeiture  of  the  franchises  of  a 
corporation,  a  distinction  is  taken  between  those  provisions 
of  the  charter  which  are  intended  to  apply  merely  to  the 
internal  government  of  the  corporation,  and  those  which  impose 
positive  conditions,  restrictions,  and  duties,  in  which  the  pub- 
lic right  or  interest  is  involved.  For  a  violation  of  the  latter, 
a  forfeiture  will  be  adjudged,  but  not  so  with  regard  to  the 
former.*  "It  is  not  every  excess  of  power,  nor  every  omission 
of  duty,  that  produces  that  effect.     The  public  must  have  an 

■  State  V.  Pawtuxet  Tump.  Oo.,  8  tomac  Co.,  8  Pet.  (TJ.  S.)  281 ;  People 

E.  I.  182,  188,  per  Brayton,  J.    To  the  v.  North  River  Sugar  Eef.  Co.,  5  L.  B. 

same    general    effect,   see    People  v.  A.  386 ;  7  N.  Y.  Supp.  406 ;  «.  c.  af- 

Broadway  E.  Co.,  126  N.  Y.  29;  ».  c.  firmed,  121  N.  Y.  582;  s.  c.  18  Am.  St. 

26  N.  E.  Eep.  961 ;  29  N.  Y.  St.  Eep.  Eep.  843 ;  State  v.  Council  Bluffs  &c. 

343 ;  9  N.  Y.  Supp.  6.  Ferry  Co.,  11  Neb.  354 ;  Com.  v.  United 

"  Terreti;.  Taylor,  9  Cranch  (U.S.),  States  Bank,  2  Ashm.  (Penn.)  349. 

43 ;  Dartmouth  College  v.  Woodward,  There  is  a  learned  note  on  this  subject 

4  Wheat.  (U.  S.)  518,  661 ;  Paschall  *.  in  22  Abb.  N.  Oas.  (N.  Y.)  210. 
Whitsett,  11  Ala.  472 ;  Washington  &c.  »  Commercial    Bank    v.    State,    6 

Eoad  V.  State,  19  Md.  239;  Com.  v.  Smedes  &  M.  (Miss.)  617;  Harris  •;;. 

Union &c.  Ins.  Co.,  5  Mass.  230 ;  *.  c.  4  Mississippi    Valley '  &c.    E.   Co.,   51 

Am.  Dec.  50 ;  Com.  v.  Blue  Hill  Turnp.  Miss.  602,  605 ;  State  v.  Wood,  13  Mo. 

Corp. ,  5  Mass.  ^20, 423 ;  Mumma  v.  Po-  App.  139,  143. 
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interest  in  the  act  done  or  omitted  to  be  done.  If  it  is  con- 
fined exclusively  to  the  corporation,  and  in  no  wise  affects  the 
community,  it  should  not  be  considered  as  of  those  conditions 
upon  which  the  grant  is  made."^  Therefore,  in  a  proceeding 
by  information  in  the  nature  of  quo  warranto,  to  forfeit  the 
franchise  of  a  private  manufacturing  corporation,  it  was  held 
that  the  court  might  consider  evidence  tending  to  show  that 
one  of  the  corporators  procured  the  institution  of  the  proceed- 
ing in  bad  faith  and  for  his  private  purposes.^ 

§  6611.  For  the  Non-performance  of  Conditions  Subse- 
quent. —  When  it  is  determined,  as  the  true  interpretation  of 
the  charter  or  governing  statute,  that  a  condition  annexed  to 
a  grant  of  corporate  franchises  is  not  a  condition  precedent, 
which  must  be  performed  before  the  grant  takes  effect,  but  is 
a  condition  subsequent,  then,  in  conformity  with  a  doctrine 
already  considered,*  the  non-performance  of  the  condition 
does  not  operate,  ipso  facto,  to  determine  the  grant,  until  the 
State,  or  the  municipal  corporation,  where  that  is  the  grant- 
ing power,  takes  the  appropriate  affirmative  action  to  put  an 
end  to  the  grant  for  that  reason,  —  and  this  by  analogy  to 
the  principle,  applicable  to  conditions  subsequent  in  private 
grants,  that  such  a  condition  does  not  defeat  the  grant  until 
there  is  an  entry  by  the  grantor.*  But,  where  conditions  sub- 
sequent in  a  grant  of  corporate  franchises  are  of  such  a 
nature  as  to  affect  the  public  right  and  interest,  in  such  a 
manner  and  to  such  an  extent  that  it  may  reasonably  be  pre- 
sumed that,  without  the  insertion  of  the  conditions,  the  grant 
would  not  have  been  made,  —  if  the  conditions  are  not  per- 
formed, it  is  good  ground  for  adjudging  a  forfeiture  of  the 
franchises  at  the  suit  of  the  State.*  And  this  is  true,  not 
only  of  express  conditions  in  charters  and  governing  stat- 
utes, but  also  of  those  conditions  which  the  law  implies  as 

1  Harris  t,.  Mississippi  Valley  &c.  dale  Turnp.  Co.,  23  Wend.  (N.  Y.) 

E.  Co.,  supra.  254. 

«  State  V.  Wood,  13  Mo.  App.  139.  "  People  v.  National  Sav.   Bank, 

»  Ante  5  6587,  et  seq.  129  111.  618;  s.  c.  22  N.  E.  Kep.  288. 
*  See,  to  this  effect,  People  v.  Hills- 
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necessarily  inhering  in  the  grant.  Thus,  it  was  said,  in  a 
case  in  the  English  King's  Bench,  that  all  franchises  are 
granted  upon  condition  that  they  shall  be  duly  executed  ac- 
cording to  the  charter,  and  that  a  corporation  cannot  be 
allowed  to  take  a  grant  and  repudiate  the  conditions  on  which 
it  is  made,  but  that  a  breach  of  the  conditions  is  punished  by 
withdrawing  the  grant.*  This  doctrine  has  been  affirmed  by 
American  courts,  and  with  the  additional  statement  that  it  is 
a  fundamental  doctrine  that  corporations  shall  perform  the 
conditions  and  duties  enjoined  by  the  fundamental  law  of 
their  creation,  and  that  a  non-performance  of  the  conditions 
is,  per  se,  such  a  misuser  as  will  forfeit  the  grant,  at  common 
law.^  The  general  doctrine,  therefore,  is,  that  the  non-per- 
formance of  the  substantial  conditions  named  in  the  charter, 
upon  which  the  grant  was  made,  or  of  those  named  in  the 
governing  statute  under  which  the  corporation  was  permitted 
to  organize,  operates  per  se  as  such  a  misuser  as  will  warrant  a 
judicial  forfeiture  of  the  grant.* 

§  6612.  Further  of  This  Subject.  —  While  it  is  often  said 
that,  to  warrant  a  judgment  of  forfeiture,  there  must  be  some- 
thing wrong  arising  from  willful  abuse  or  improper  neglect,  — 
something  more  than  mere  accidental  negligence,  excess  of 
power,  or  Tnistake  in  the  mode  of  exercising  an  acknowledged 
power,  —  yet  it  is  also  held  that  it  is  enough  to  work  a  forfeit- 
ure, that  the  performance  of  the  condition  is  neglected,  or  de- 
signedly omitted, — and  that  the  ingredient  of  a  bad  or  corrupt 
motive  is  not  necessary.*    It  must  also  be  concluded  from  what 

'  Wilson  V.  Vanacker,  1  Ld.  Eaym.  People  v.  National  Sav.  Bank,  129  111. 

498.  618 ;  g.  c.  22  N.   E.  Eep.  288.      See 

*  People  V.  Kingston   &c.  Tump,  also    Quincy  Canal   v.   Newcomb,  7 

Co.,  23  Wend.  (N.  Y.)  193;    «.  c.  35  Met.  (Mass.)  276;   s.  c.  39  Am.  Dec. 

Am.  Dec.  551.  778 ;  People  v.  Koyalton  &c.  Turnp. 

»  State  V.  Pawtuxet  Turnp.  Corp.,  Co.,  11  Vt.  431 ;  Lumbard  v.  Stearns, 

8  E.  I.  182;  People  v.  Kingston  &c.  4  Cush.   (Mass.)  60;   Attorney-Gen- 

Turnp.  Co.,  23  Wend.  (N.  Y.)   193;  eral  «.  Petersburg  &c.  E.  Co.,  6  Ired. 

s.  c.  35  Am.  Dec.  551 ;  People  v.  Bris-  L.  (N.  C.)  456. 

tol  &c.  Turnp.  Co.,  23  Wend.  (N.  Y.)  *  People  v.  Kingston  &c.   Turnp. 

222;  People  v.  Waterford  &c.  Turnp.  Co.,  23  Wend.  (N.  Y.)  193;   «.  c.  35 

Corp.,  3  Abb.  App.  Dec.  (N.  Y.)  580;  Am.  Dec.  551. 
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has  preceded,*  that  the  law  does  not  insist  upon  a  strained,  lit- 
eral, or  technical  compliance  with  the  conditions  of  such  a  grant, 
but  that  a  reasonable  and  substantial  performance  of  the  con- 
ditions is  all  that  is  necessary  to  defeat  a  claim  to  a  forfeiture.^ 
Where  the  charter  of  a  railroad  company  defined  the  begin- 
ning point  and  terminus  of  the  road,  gave  the  general  direc- 
tion of  the  road,  and  required  a  survey  of  the  route  to  be  made, 
and  a  map  of  it  to  be  filed  in  the  office  of  the  Secretary  of 
State  within  twelve  months  from  the  grant  of  the  charter, — 
these  provisions  were  held  not  material  conditions  in  the 
charter  aff'ecting  the  public  interest,  and  the  conclusion  was 
that  a  failure  to  comply  with  them  would  not  authorize  a  judi- 
cial declaration  of  the  forfeiture  of  the  franchise.'  But  where 
the  charter  of  a  banking  corporation  contained  the  provision, 
"  this  act  shall  be  void  unless  said  corporation  shall  organize 
and  proceed  to  business  within  two  years  after  the  passage  of 
this  act,"  and  another  provision  was,  "  the  capital  stock  of 
said  corporation  shall  be  $50,000,  with  power  to  increase  the 
same  to  $150,000,  and  shall  be  divided  into  shares,"  etc.,  and 
only  $10,000  of  the  capital  stock  was  subscribed  and  paid  in 
within  the  two  years  thus  limited,  —  it  was  held  that  the  cor- 
poration had  no  authority  to  proceed  to  business,  and  that  the 
State  was  entitled  to  a  judgment  of  ouster.* 

§  6613.  Making  or  Procuring'  Fundamental  Changes  in 
the  Corporation.  —  For  a  corporation  to  procure  from  the 
legislature  an  amendment  of  its  charter,  such  as  works  a  fun- 

'  Ante,  i6&08.  alsowith  the  provision  which  requires 

'  Thompson  v.  People,  23  Wend,  the  work  to  be  completed  within  three 

(N.  Y.)  537;  People  v,  Kingston  &c.  years,  shall  have  that  effect.    Omni- 

Tunip.  Co.,  23  Wend.  (N.   Y.)   193;  bus  R.  Co.  v.  Baldwin,  57  Cal.  160. 
s.  c.  35  Am.  Dec.  551.    And  see  Com.  *  .Harris  v.  Mississippi  Valley  &c. 

V.  Alleghany  Bridge  Co.,  20  Pa.  St.  R.  Co.,  51  Miss.  602. 
185.     Section  502  of  the  Civil  Code  *  People  v.  National  Sav.  Bank,  129 

of  California  does  not  declare  that  a  111.  618;  «.  c.  22  N.  E.  Rep.  238.    For 

failure  to  comply  with  the  provision  a  statute  providing  for  the  dissolu- 

which  requires  work  to  be  commenced  tion  of  railway  corporations  which  do 

within  one  year  by  a  street  railroad  com-  not  begin  the  construction  of  their 

pany,  shall  work  a  forfeiture ;  but  that  roads  within  five  years,  see  Colo.  Laws 

a  failure  to  comply  with  that,  and  1889,  p.  95. 
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damental  change  in  its  character,  purposes,  or  organization, 
will  not,  of  course,  be  ground  of  forfeiting  its  charter;  since 
the  State  cannot  put  the  corporation  or  its  members  in  the 
wrong  for  procuring  that  which  the  legislature  has  granted; 
though  this  may  have  the  effect  of  releasing  dissenting  stock- 
holders from  their  contracts  of  subscription;*  and  allhough, 
under  some  theories,  the  minority  shareholders  may  have  an 
injunction  to  prevent  the  employment  of  the  corporate  funds 
for  tlie  promotion  of  such  legislation.^  It  has  even  been  held 
that,  if  a  domestic  corporation  procures  a  charter  from  a 
foreign  State,  under  which  its  members  attempt  to  reorganize, — 
this  is  not  such  a  violation  of  its  allegiance  to  the  State  grant- 
ing its  charter,  or  crimen  laesse  majestatis,  as  will  warrant  a 
judicial  sentence  forfeiting  its  charter  in  the  domestic  State.' 
Nor  does  the  further  fact  that  the  corporation,  under  cover  of 
its  foreign  charter,  has  instituted  a  proceeding  in  the  Circuit 
Court  of  the  United  States  witliin  the  domestic  State,  against 
another  corporation  created  by  the  domestic  State,  and  also 
against  other  persons,  praying  that  an  act  of  the  legislature 
of  the  domestic  State  be  declared  null  and  void, —  warrant 
such  a  judicial  sentence;  for,  although  a  corporation  which 
undertakes  to  drag  its  sovereign  ad  forinsecus  examen,  be- 
fore the  bar  of  the  tribunal  of  another  sovereign,  violates  its 
first  and  paramount  duty,  and  thereby  subjects  itself  to  the 
extreme  consequences,  —  yet,  a  court  of  the  United  States 
within  the  domestic  State  is  not  a  court  of  another  sovereign, 
because  the  Federal  constitution  is  the  constitution  of  the 
State,  and  the  government  of  the  United  States  forms  a  part 
of  the  government  of  each  State.*  So,  where  an  incorporated 
turnpike  company  attempted,  in  good  faith,  to  consolidate  with 
another  such  company,  and,  twelve  years  afterwards,  the  con- 
solidation was  declared  void,  and  the  former  company  then 

^  Ante,  §§  67,  1273.  proceeding  by  quo  warranto  to  oust 

'  Ante,  §  4527.  certain  officers  of  a  corporation,  who 

*  Coin.  t).  Pittsburg  &c.  E.  Co.,  58  had    undertaken    to  accept    certain 

Pa.  St.  26.     Compare  Com.  v.  Cullen,  fundamental  charter  amendments. 

13  Pa.  St.  133 ;  s.  c.  53  Am.  Dec.  450,—  *  Com.  v.  Pittsburg  &c.  R.  Co.,  58 

which  seems  to  have  been  a  statutory  Pa.  St.  26. 
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resumed  possession  of  its  property,  and  for  a  year  continued 
to  exercise  its  franchises,  —  it  was  held  that  it  should  not  be 
deemed  to  have  forfeited  them  by  non-user,  by  reason  of  hav- 
ing failed  to  keep  up  its  original  organization  during  the  period 
when  the  consolidation  subsisted  de  facto.  The  court  pro- 
ceeded largely  upon  the  ground  of  encouraging  such  enter- 
prises as  the  company  had  been  organized  to  promote, —  the 
maintaining  of  turnpike  roads.* 

§  6614.  Attempted  Violations  of  Law.  —  It  was  said,  obiter, 
by  Sharswood,  J., in  an  important  case, that  "no mere  intention 
or  purpose  in  a  corporation  to  violate  its  duty  can  constitute  a 
cause  of  forfeiture.  Its  officers  and  managers  have,  like  indi- 
viduals, a  locus  penitentise.  They  may  avail  themselves  of  it. 
The  design,  clearly  evinced,  to  do  an  unlawful  act,  may  justify 
the  interposition  of  a  court  of  equity,  by  a  process  of  injunc- 
tion, but  it  would  be  unjust,  before  the  act  was  consummated) 
to  visit  the  corporate  body  itself  with  the  extreme  penalty  of 
civil  death  and  confiscation."  *  Upon  the  same  line  of  thought, 
it  has  been  held  that  the  "  reasonable  cause  "  to  decree  a  dis- 
solution of  a  corporation,  under  a  statute  of  Massachusetts,* 
providing  for  a  dissolution  upon  a  petition  by  a  majority  in 
number  or  interest  of  the  members,  is  something  more  than  a 
vague  apprehension  of  some  future  mischief.  It  was  accord- 
ingly held  no  ground  for  the  dissolution  of  a  telegraph  com- 
pany, upon  such  a  petition,  that  it  had  leased  its  line  to 
another  company  at  a  less  rent  than  it  might  have  obtained, 
fraudulently  intending  to  give  the  benefit  of  the  lease  to  the 
second  company,  in  which  the  majority  in  interest  of  the 
stockholders  of  the  first  company  were  also  interested, — it 
appearing  that,  after  the  filing  of  the  petition  for  dissolution, 
the  lease  had  been  canceled  by  a  vote  of  the  directors  of  both 
companies.* 

1  State  D.  Crawfordsville  Ac.Tump.  '  Gen.  Stat.  Mass.,  ch.  68,  4  35. 
Co.,  102  Ind.  283.  *  He  Franklin  Tel.  Co.,  119  Mass. 

2  Com.  V.  Pittsburg  &c.  B.  Co.,  58  447. 
Pa.  St.  26,  45. 
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§  6615.  Misprisions  of  Directors  and  OfSacers.  —  lu  a  pro- 
ceeding by  the  State  to  forfeit  the  charter  of  a  corporation  for 
the  misuser  of  its  franchises,  the  m  isprisions  of  its  directors 
and  other  principal  officers  who  wield  its  powers,  are,  in  law, 
the  misprisions  of  the  corporation  itself;  and  if  the  directors 
wrongfully  delegate  their  discretionary  power  to  subordinate 
agents,  the  misprisions  of  such  subordinate  agents  will,  for 
such  purpose,  be  deemed  the  misprisions  of  the  directors,  and 
consequently  of  the  corporation.*  The  same  rule  applies 
where  a  minority  of  the  stockholders  institute  a  proceeding  to 
wind  up  the  corporation  by  the  appointment  of  a  receiver; 
and  where  the  directors  of  the  corporation  do  any  act  which 
may  work  a  forfeiture  of  the  charter  of  the  company,  it  is  such 
a  violation  of  the  law  incorporating  the  company  as  to  author- 
ize a  creditor  or  stockholder  of  the  corporation,  under  the  Re- 
vised Statutes  of  New  York,  to  institute  proceedings  against 
it,  in  equity,  for  the  purpose  of  having  a  receiver  appointed, 
and  to  close  up  its  concerns.*  Where  one  of  the  trustees  of  a 
corporation  entered  into  an  agreement  with  one  A.,  to  the 
effect  that  if  A.  would  obtain  an  appropriation  from  the  legis- 
lature to  the  corporation,  he  should  receive  whatever  amount 
might  be  appropriated  in  excess  of  a  certain  sum;  and  the 
board  of  trustees,  with  knowledge  of  the  agreement,  appropri- 
ated, by  resolution,  the  excess  over  the  sum  named,  to  the 
payment  of  A.,  after  he  had  obtained  the  legislative  appropri- 
ation; and  the  money  was  paid  to  A.  in  pursuance  of  their 
resolution,  —  these  acts  were  held  to  be  such  an  abuse  of  the 
powers  of  the  corporation  as  constituted  sufficient  ground  for 
a  sentence  of  dissolution.'  Nor  did  the  fact  that,  in  making 
the  payment  to  A.,  the  trustees  acted  upon  the  advice  oj  counsel; 
nor  the  fact  that,  since  the  passage  of  the   resolution,  the 


*  Bank  Comm'rsv.  Bank  of  Buffalo,  $  6275,  et  uq.;  Life  &  Fire  Ins.  Co.  v. 

6  Paige   (N.  Y.),  497;  Bank  of  Vin-  Mechanic's  Fire  Ins.  Co.,  7  Wend, 

cennes  v.  State  Bank,  1  Blackf.  (Ind.)  (N.  Y.)  31. 

267,276;  «.  c.  12  Am.  Dec.  234.    That  »  Ward  v.  Sea  Ins.  Co.,  7  Paige 

this  is  the  rule  where  the  question  (N.  Y.),  294. 

arises  between  the  corporation  and  *  People  v.  Dispensary  Ac.  See,  7 

private  parties  is  unquestionable :  Ante,  Lans.  (N.  Y.)  304. 
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board  of  trustees  had  been  changed  by  the  election  of  new  mem- 
bers, and  that  the  new  members  were  competent  to  manage 
the  affairs  of  the  corporation,  —  constitute  any  defense  to  the 
action  to  dissolve  it  for  the  misconduct  above  stated.*  So, 
where  it  was  found  by  a  jury,  in  a  quo  warranto  proceeding, 
that  a  banking  corporation  had  embezzled  large  sums  of  money 
deposited  with  it  for  safe-keeping  by  the  United  States,  this 
was  held  a  violation  of  the  first  principles  of  their  charter; 
and  it  was  no  argument  that  the  embezzlement  was  the  act  of 
the  directors,  and  was  not  to  be  charged  against  the  stock- 
holders, since  the  statute  evidently  contemplated  that  the 
corporation  should  be  responsible  to  the  fullest  extent  for  the 
acts  of  its  governing  body.  Besides,  the  whole  corporation, 
by  their. corporate  name,  had  been  charged,  and  found  guilty 
by  the  verdict  of  the  jury.^ 

§  6616.  Sut  not  Unauthorized  Misprisions  and  Breaches 

of  Trust.  —  But,  it  must  not  be  concluded  from  the  foregoing 
that  the  unauthorized  misprisions  of  the  ministerial  officers  of 
corporations  will  constitute  grounds  of  a  judicial  sentence 
forfeiting  the  franchises  of  the  corporation,  and  thereby 
working  wrong  to  the  innocent  stockholders.  Thus,  it  has 
been  held  that  the  cashier  of  a  banking  corporation  cannot 
produce  a  forfeiture  of  the  charter,  by  a  direct  and  palpable 
violation  of  the  authority  or  instructions  given  him  by  the 
directors.  It  is  conceded  that,  if  they  give  him  no  instruc- 
tions against  doing  the  illegal  act  upon  which  the  right  of 
forfeiture  is  predicated  by  the  State,  and  he  commits  it  in  the 
course  of  his  ordinary  duties,  it  becomes  their  act;  but,  it  is 
held  that,  if  his  act  is  a  direct  violation  of  express  instruc- 
tions from  them,  as  well  as  a  violation  of  the  charter,  the  cor- 
poration is  not  bound  by  it,  in  such  a  sense  that  its  charter 
is  to  be  thereby  forfeited.'  Nor  must  it  be  concluded  that 
every  illegal  act  or  breach  of  trust  on  the  part  of  the  directors 

'  People  V.  Dispensary  &c.  Soc,  7  Lana.  (N.  Y.)  304. 
'  Bank  of  Vincennes  v.   State,   1  '  State    v.   Oommercial    Bank   of 

Blackf.  (Ind.)  267,  276;  s.  c.  12  Am.  Manchester,  6  Smedes  &  M.  (Miss.) 
Deo.  234.  218,  237 ;  s.  c.  45  Am.  Dec.  280. 
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even,  of  a  corporation,  will  warrant  a  sentence  of  forfeiture. 
Thns,  the  fact  that  the  trustee3  of  a  Tnutual  benefit  association 
illegally  voted  to  themselves  back  pay  and  issued  unauthorized 
certificates  of  membership,  was  held  not  a  sufficient  ground 
for  ousting  the  corporation  of  its  franchises.^  The  court 
justly  concluded  that  "  to  visit  the  perversion  of  its  objects 
by  a  few,  upon  the  heads  of  the  entire  membership,  must 
result  in  irremediable  hardship."" 

§  6617.  How  Far  the  Question  of  Forfeiture  Kests  in 
Judicial  Discretion.  —  It  must  be  apparent  at  a  glance  that 
nothing  could  be  more  dangerous  than  the  proposition  that 
the  right  of  the  State  to  have  a  corporation  ousted  of  its  fran- 
chises, upon  any  legal  ground  of  forfeiture,  or  the  right  of  the 
corporation  to  be  exempt  from  the  extreme  penalty,  notwith- 
standing it  has  incurred  it  on  strict  legal  grounds,  is  a  right 
yielding  to  mere  judicial  discretion;  for  such  a  proposition 
would  put  the  most  important  and  substantial  rights  to  the 
hazard  of  mere  discretionary  action,  where  there  would  be  no 
better  rule  than  the  rule  of  the  length  of  the  judge's  foot. 
And  yet,  we  find  it  stated  by  the  Supreme  Court  of  Ohio,  in  an 
official  syllabus,  which  follows  the  language  of  the  opinion, 
that  "  whether  a  corporation,  which  is  shown,  upon  quo  war- 
ranto proceeding,  to  have  misused  or  abused  its  franchises, 
should  be  ousted  of  its  corporate  franchises,  is  a  question  not 
capable  of  determination  by  any  fixed  rule  or  test,  but  rests 
in  the  sound  discretion  of  the  court,  in  the  light  of  all  the  cir- 
cumstances of  the  case  before  it." '  In  an  earlier  case,  the 
same  court,  according  to  its  official  syllabus,  announced  pre- 
cisely the  opposite  doctrine  in  the  following  language:  "Where 
a  corporation  has  been  guilty  of  such  negligence  as  is  made, 
by  the  terms  of  its  charter,  a  cause  for  the  forfeiture  of  its 
franchises,  and  the  State,  on  the  relation  of  the  attorney-gen- 
eral, demands  a  judgment  of  dissolution  on  account  thereof, 
the  court  has  no  discretion  to  refuse  such  judgment  upon  the 

'  State  V.  ]'eop'e's  Mut.   Benefit  *  State  v.  People's  Mut.  Benefit 

Asso.,  42  Ohio  St.  579.  Assc,  42  Ohio  St.  579. 

^  Ibid.  584. 
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ground  that  public  or  private  interest  would  be  better  sub- 
served by  preserving  the  existence  of  the  corporation."  *  The 
same  court,  in  a  subsequent  case,  referring  to  this  decision, 
laid  down  the  following  proposition:  "Where  a  corporation 
has  been  guilty  of  acts,  which,  hy  statute,  are  made  a  cause  of 
forfeiture  of  its  franchise  to  be  a  corporation,  this  court  has  no 
discretion  to  refuse  such  judgment;  but  in  other  cases  we  are 
vested  with  discretion  to  determine  whether  judgment  of  ouster 
of  the  franchise  to  be  a  corporation  shall  be  rendered,  or 
whether  the  corporation  shall  be  ousted  from  the  exercise  of 
the  powers  illegally  assumed."  A  majority  of  the  court,  "  with 
some  hesitation,"  came  to  the  conclusion  that  it  would  be  for 
the  interest  of  the  stockholders,  as  well  as  the  public,  that  it 
should  not  render  a  judgment  of  forfeiture.  Gilmore,  C.  J., 
dissented,  on  the  ground  that  a  judgment  of  forfeiture  ought 
to  be  entered.  Such  flagrant  and  persistent  violations  of  cor- 
porate powers  and  duties  as  were  shown  in  the  case,  in  his 
opinion,  called  for  and  required  an  application  of  the  severest 
penalties  of  the  law.^  A  study  of  the  judicial  decisions  must 
convince  one  that  neither  of  these  propositions  is  entirely 
true;  and  the  attentive  student  must  conclude,  on  the  one 
hand,  that  rights  of  this  nature  cannot  be  committed  to  the 
mere  sport  of  judicial  discretion;  and,  on  the  other  hand,  that 
the  courts  may,  and  constantly  do,  exercise  some  discretion, 
but  always  in  the  direction  of  mitigating  the  causes  of  forfeit- 
ure. In  other  words,  they  constantly  exercise  a  discretion 
analogous  to  the  jurisdiction  which  courts  of  equity  exercise, 
of  relieving  against  forfeitures.  Such  a  discretion  has  been 
exercised  in  a  case  where  the  power  to  dissolve  and  wind  up 
corporations  had  been  committed  by  statute  to  the  Court  of 
Chancery  of  New  York,  and  where  the  Bank  Commissioners, 
who  had  instituted  the  proceeding  under  a  statute,  submitted 
the  matter  to  the  discretion  of  the  chancellor.  The  bank  liad 
done  acts  violative  of  its  act  of  incorporation,  which  worked 
a  forfeiture  of  its  franchises;  but  the  court,  being  satisfied  of 

'  State  V.  Pennsylvania  &c.  Canal  '  State    v.  Oberlin    Building    &c. 

Co.,  23  Ohio  St.  121.  Aeso.,  S5  Ohio  St.  258,  264. 
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the  integrity  of  its  officers,  and  that  the  institution  could  go 
on  without  danger  to  the  creditors  or  to  the  public,  and  that 
its  suspension  would  fcause  great  public  inconvenience,  —  per- 
mitted it  to  go  on  under  certain  prescribed  regulations,  instead 
of  perpetuating  the  injunction  against  it.  But  Chancellor 
Walworth  did  not  hold  that  he  had  the  discretionary  power  to 
do  this,  in  case  the  Bank  Commissioners  should  insist  upon 
the  injunction,  and  he  gave  them  leave  to  make  application 
for  its  restoration,  upon  an  affidavit  that  the  regulations  pre- 
scribed by  him  had  not  been  complied  with.' 

§  6618.  Non-user  of  its  Franchises.  —  While  the  abandon- 
ment and  nonuser  by  a  corporation,  of  its  franchises,  will  or 
will  not  work  an  ipso  facto  dissolution,  according  to  the  nature 
of  the  rights  involved  in  the  question,  and  the  manner  in 
which  it  arises,''  —  yet  it  is  well  settled  that,  whenever  a  cor- 
poration voluntarily  and  totally  abandons  the  exercise  of  its 
franchises,  and  does  or  suffers  to  be  done,  acts  which  destroy 
the  end  and  objects  for  which  it  was  incorporated,  this  will 
authorize  a  judgment  ousting  it  of  its  franchises  at  the  suit  of 
the  State,*  or  the  appointment  of  a  receiver  by  a  court  of  equity 
to  wind  up  its  affairs,  under  a  statutory  jurisdiction,  on  the 
ground  that  it  has  suffered  de  facto  dissolution.*     Some  of  the 

'  Bank  Comm'rs  «.  Bank  of  Buf-  ability,  and  as  no  existing  danger  to 

faio,  6  Paige  (N.  Y.),  497.    An  earlier  the  community  seemed  to  require  the 

decision  of  the  Supreme  Court  of  Ver-  destruction  of  the  institution,  —  the 

mont  must  be  quoted  to  the  effect  court  ought  not  to  have  awarded  a 

that,  although  the  corporators  of  a  judgment  of  ouster.    State  v.  Essex 

banking  institution,  chartered  by  the  Bank,  8  Vt.  489. 
State,  had,  in  organizing  the  bank,  '  Ante,^^  3345,  3346;  post,  §§  6619, 

defrauded  the  statute  in  a  shameful  6622,  6623,  6624,  6625. 
degree,   by    proceeding   to    business  '  People    v.   Bank   of    Hudson,  6 

without  the  capital  required,  and  by  Cow.  (N.  Y.)  217;    State  v.   Seneca 

withdrawing  a  large  portion  of  the  County  Bank,  5  Ohio  St.   171;    St. 

pretended  capital  before  commenc-  Louis  &c.  Co.  ».  Sandoval  &c.  Co.,  116 

ing  business, — yet,  as  the  power  to  111.170,  173;  Hart  v.  Boston  &c.  E. 

vacate  its  charter  rested  in  judicial  Co.,  40  Conn.  524  (under  a  statute); 

discretion,  and  as  it  was  by  no  means  People  v.  Northern  E.  Co.,  53  Barb, 

certain  that  the  scamps  intended  a  (N.  Y.)  98  (under  a  statute), 
fraudulent  violation  of  the  act,  and  as  *  Ward  v.  Sea  Ins.  Co.,  7  Paige, 

the  business  of  the  bank  appeared  to  (N.  Y.)  294;  Ee  Jackson  Marine  Ins. 

have  been  managed  with  skill  and  Co.,4  Sandf.  Ch.  (N.  Y.)  559. 
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cases  proceed  upon  the  proposition,  announced  in  a  leading 
case,'  that  the  suffering  an  act  to  be  done  which  destroys  the 
nature  and  object  for  which  the  corporation  was  instituted, 
must  be  regarded  as  equivalent  to  a  direct  surrender  of  its 
franchises.^  Where  this  is  the  theory,  an  action  in  the 
nature  of  quo  warranto,  prosecuted  by  the  State,  does  not,  ex- 
cept in  form,  oust  the  corporation  of  its  franchises;  for  it  has 
already  abandoned  or  surrendered  them:  it  does  no  more  than 
judicially  ascertain  the  fact  of  the  abandonment  and  sur- 
render, and  put  it  beyond  all  future  question.  When,  there- 
fore, in  a  proceeding  in  the  nature  of  quo  warranto,  the 
corporation  showed  that  it  had  been  duly  incorporated,  and 
traversed  the  allegations  of  usurpation  in  the  information; 
and  the  State  replied,  setting  up,  in  substance,  among  other 
things,  that,  on  a  day  named,  the  corporation  had  become  wholly 
insolvent  and  unable  to  redeem  its  bills;  that  it  had  discon- 
tinued its  banking  operations,  either  by  the  way  of  discounts  or 
otherwise,  and  had  assigned  or  transferred  so  much  of  its 
property  to  trustees,  in  trust  for  the  payment  of  its  debts,  as 
to  render  itself  incapable  of  continuing  its  banking  opera- 
tions according  to  the  intent  of  the  statute  of  incorpora- 
tion;—  it  was  held  that  this  constituted  a  good  ground  for  a 
judgment  of  ouster.'  On  the  other  hand,  a  railway  company 
does  not  subject  itself  to  a  judicial  sentence  of  forfeiture,  when 
it  discontinues  its  business,  in  consequence  of  having  con- 
veyed its  property  to  another  such  company,  under  the  author- 
ization of  a  special  statute,  which,  by  a  just  construction  of  its 
terms,  contemplates  that  the  granting  company  shall  continue 
its  corporate  existence.*  Again,  it  has  been  adjudged  that  the 
assignment  by  a  banking  corporation  of  all  its  assets  for  the 
liquidation  of  its  debts,  does  not,  of  itself,  authorize  a  judg- 
ment ousting  it  of  its  franchises,  though  it  is  conceded  that 

1  Slee  V.  Bloom,  19  Johns.  (N.  Y.)  '  People  v.  Bank  of  Hudson,  6  Cow. 

456;    «.  c.  10  Am.    Dec.  273;    ante,  (N.  Y.)  217.    Closely  similar  to  this, 

§  3345.  on  its  facts  and  conclusions,  was  State 

"  People  D.  Bank  of  Hudson,  6  Cow.  v.  Seneca  County  Bank,  5  Ohio  St.  171. 

(N.  Y.)  217;   State  v.  Seneca  County  '  State  v.  St.  Paul  &c.-  E.  Co.,  35 

Bank,  5  Ohio  St.  171.  Minn.  222. 
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circumstances  may  exist  under  which  such  an  assignment 
will  be  tantamount  to  such  a  non-user  of  its  franchises,  as  will 
warrant  an  ouster.* 

§  6619.  Suspending   Ordinary  Business   for   One   Year.  — 

Under  the  Revised  Statutes  of  New  York,'  a  corporation  which,  for 
one  whole  year,  has  remained  insolvent  or  suspended  its  ordinary 
business,  is  deemed  to  have  surrendered  its  franchises,  and  shall  be 
adjudged  dissolved.  This  statute  is  regarded  as  cumulative,  and  not 
as  creating  a  substitute  for  the  common-law  rule  that  if  a  corpora- 
tion suffer  acts  which  destroy  the  objects  of  its  existence,  this  is 
equivalent  to  a  surrender  of  its  franchises;  and  it  therefore  does  not 
prevent  the  presumption  of  such  a  surrender  by  a  non-user  for  less 
than  a  year.  But  in  order  to  raise  the  inference  of  a  surrender  from 
insolvency,  suspension  of  business,  etc.,  for  less  than  a  year,  the  cir- 
cumstances must  be  such  as  to  show  that  the  corporation  has  lost 
all  power  to  continue  or  resume  its  business.  It  was  accordingly 
held  that  a  manufacturing  corporation,  which,  having  become  actu- 
ally insolvent,  had  suspended  its  business  for  less  than  a  year,  under 
a  resolution  to  wind  up  its  affairs,  was  not  thereby  dissolved,  it  appear- 
ing that  it  had  buildings,  machinery,  stock,  and  assets,  by  which  it 
might  have  carried  on  its  business.'  But  a  lease  by  the  stockholders 
of  a  manufacturing  corporation  of  all  its  property,  to  its  president, 

'  State  V.  Commercial  Bank,  13  decide,  and  not  according  to  what  they 
Smedes  &  M.  (Miss.)  569;  «.  e.  53  Am.  say;  and  it  is  hard  to  understand  how 
Dee.  106.  This  decision  is  one  of  a  a  bench  of  judges  could,  while  keep- 
class  of  decisions  rendered  by  the  ing  themselves  in  an  honest  frame  of 
courts  of  the  western  and  southern  mind,  hold  that,  when  a  banking  cor- 
Statesin  the  era  of  "  wild  cat"  and  poration  dispossesses  itself  of  all  its 
"  red  dog  "  banking.  It  is  entitled  to  assets,  with  the  intent  of  never  again 
little  respect.  The  question  arose  on  resuming  business,  it  does  not  com- 
a  demurrer  to  the  replication  of  the  mit  such  an  abandonment  and  non- 
State,  in  a  quo  warranto  proceeding,  user  of  its  franchises  as  authorizes 
the  replication  alleging  that  on  a  day  the  State  to  demand  a  judgment  oust- 
jxamed,  the  haiik.,  "  with  the  intention  ing  it  of  them.  Compare  State  v. 
of  never  again  discounting  notes,  issuing  Commercial  Bank,  33  Miss.  474. 
bills  for  circulation,  or  otherwise  carry-  "  2  Eev.  Stats.  N.  Y.  463,  §  38. 
ing  on  banking  operations,  assigned  to  '  Bradt  v.  Benedict,  17  N.  Y.  93. 
certain  persons,  as  trustees,  to  liqui-  It  is  to  be  noted  that  the  question 
date  and  wind  up  its  affairs  and  busi-  was,  whether  it  was  ipso  facto  dis- 
ness,  all  its  property  of  every  kind  and  solved,  so  as  to  let  in  a  proceeding 
description,   in  trust,"   etc.    Courts  against  a  stockholder. 


must  be  taken  according  to  what  they 
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for  two  years,  though  the  business  continues  to  be  carried  on  aa 
before,  has  been  held  a  suspension  of  its  ordinary  business,  for  the 
period  of  more  than  one  year,  such  as  works  an  ipso  facto  forfeiture 
of  its  franchises,  under  the  above  statute.'  Such  a  suspension  does 
not  require  a  dissolution  in  a  proceeding  at  law,  by  quo  warranto  or 
otherwise;  but  it  gives  the  court  of  chancery  power  to  step  in  and 
lay  hold  of  its  assets,  by  means  of  a  receiver,  and  wind  up  its  affairs.' 
The  proceeding  in  chancery  was  merely  a  statutory  mode  of  dissolv- 
ing and  winding  up  the  corporation,  since  it  was  characterized  by 
an  injunction  against  the  officers  of  the  corporation  from  the  further 
exercise  of  the  corporate  powers.  Although  the  corporation  was 
deemed  to  have  surrendered  its  charter  in  consequence  of  the  non- 
user  denounced  by  its  statute,  yet  it  was  not  actually  dissolved 
until  judicial  proceedings  had  been  instituted,  either  at  law  or  in 
equity,  to  have  its  dissolution  judicially  declared;  so  that  a  judg- 
ment recovered  against  it  before  the  institution  of  such  proceedings, 
and  the  sale  of  its  property  upon  execution  thereunder,  were  valid 
and  effectual  to  transfer  title  to  the  purchaser.'  Whenever  the  con- 
ditions denounced  by  the  statute  had  taken  place,  any  of  its 
directors  or  stockholders,  who  had  an  interest  in  closing  up  its  affairs, 
might  file  a  bill  in  chancery  against  the  corporation,  to  have  its 
dissolution  judicially  declared,  its  concerns  closed  up,  and  its  prop- 
erty distributed  under  the  direction  of  the  court.*  Until  a  judg- 
ment of  dissolution,  either  at  law  or  in  equity,  any  creditor  might 
proceed  to  reduce  his  demand  to  judgment,  and  to  procure  satisfac- 
tion of  his  judgment  by  execution.'  If  a  proceeding  at  law  is 
commenced  by  the  people  to  oust  a  railroad  company  of  its  fran- 
chises, on  the  ground  that  it  has  suspended  its  ordinary  lawful 
business,  for  more  than  one  year,  and  the  fact  is  made  to  appear, 
judgment  of  ouster  must  go;  for  the  statute  admits  of  no  excuse 
or  explanation.* 

1  Conro  V.  Gray,  4  How.  Pr.  (N.  Y.)  it  was  held  that  a  corporation  had  not 

166.  incurred  a  forfeiture  by  the  suspen- 

3  Ward  V.   Sea  Ins.  Oc,  7  Paige  sion  of  its  ordinary  business,  for  one 

(N.  y.),    294;    Ee  Jackson    Marine  year,  under  this  statute:   Kelsey  v. 

Ins.  Co.,  4  Sandf.  Oh.  (N.  Y.)  559.  Pfaudler  Process  Fermentation   Co., 

"  Mickles  v.  Rochester  City  Bank,  45  Hun  (N,   Y.),  10;  s.   c.  19  Abb. 

11  Paige  (N.  Y,),  118;  i.  c.  42  Am.  N.  Cas.  (N.  Y.)  427;  9  N,  Y.  St.  Rep. 

Dec.  103.  563. 

*  Ibid.  *  People  v.  Northern  E.  Co.,  53 

'  Ibid.  Circumstances  under  which  Barb.  (N.  Y.)  98. 
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§  6620.  Failing^  to  Make,  File,  or  Publish  Statements  as 
Kequired  by  Statute. — There  is  a  difference  of  judicial  opin- 
ion upon  the  question  wliether,  in  case  the  governing  statute 
requires  a  corporation  to  make  and  file,  in  a  certain  public 
office,  or  to  publish  annually,  or  at  other  stated  periods,  a  pre- 
scribed statement  of  its  affairs,  and  it  neglects  so  to  do,  it 
thereby  subjects  itself  to  a  judicial  sentence  of  forfeiture,  in 
case  the  State  proceeds  against  it  on  that  ground.  Many  of 
the  statutes,  as  elsewhere  seen,*  denounce  penalties  against  the 
directors,  trustees,  and  managing  officers,  and  in  some  cases 
against  the  stockholders  also,  for  the  failure  to  make,  file,  or 
publish  such  statements  or  reports;  and  where  the  statute  is 
so  framed,  the  failure  would  not  be  ground  of  visiting  on  the 
corporation  the  extreme  penalty  of  the  law,  on  a  principle 
elsewhere  stated,^  that  where  the  statute  denounces  a  specific 
penalty  for  an  offense  committed  by  the  corporation  or  its 
managing  officers,  that  penalty  will  be  deemed  to  have  been 
intended  by  the  legislature  to  be  exclusive.'  Thus,  it  has 
been  held  that  the  failure  of  the  directors  of  a  gravel-road 
company  to  file  the  return  with  the  Secretary  of  State  *  pre- 
scribed by  a  statute  of  Indiana,  is  not  a  ground  on  which  the 
State  may  demand  an  ouster  of  its  franchises.®  But  where 
the  question  arose  in  regard  to  a  banking  corporation,  and  the 
governing  statute  required  the  bank  to  make  and  transmit  to 
the  Auditor  of  the  State,  at  stated  periods,  a  statement  of  its 
condition,  —  it  was  held  that,  while  a  mere  negligent  or  inad- 
vertent failure  to  comply  with  the  statutory  mandate  would  not 
be  ground  upon  which  the  State  could  demand  a  forfeiture  of 
its  franchises,  yet  that  a  willful  refusal  to  obey  the  statute 
would  afford  such  a  ground."  It  may  be  collected  from  two 
cases  in  New  Hampshire  that  the  failure  of  a  bridge  company 
to  make  returns  to  the  State  of  its  tolls  for  the  period  of  thirty 
years  is  not  a  ground  upon  which  "in  equity  and  good  con- 

'  Ante,  §  4221,  et  seq.  °  State  v.  Brownstown  &c.  Gravel 

»  Ante,  §  3020.  Road  Co.,  120  Ind.  337 ;  s.  c.  22  N.  E. 

»  See  also  Baker  v.  Backus,  32  111.      Rep.  316. 
79.  "  State  v.  Seneca  County  Bank,  5 

"  Rev.  Stat.  Ind.  1881,  §  3641.  Ohio  St.  171, 
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science,  a  decree  of  forfeiture  should  be  made,"  under  the  pro- 
■visions  of  a  statute,  where  the  defendants  pray  to  be  permitted 
to  make  the  returns.' 

§  6621.  Making  Excessive  liOans  to  Directors.  —  Where 
the  governing  statute  provided  that  "the  stockholders  collec- 
tively of  any  independent  banking  company,  should  al  no  time 
be  liable  to  such  company,  either  as  principal  debtors  or  sure- 
ties, or  both,  to  an  amount  greater  than  three-fifths  of  the 
amount  of  capital  stock  actually  paid  in,  and  remaining  un- 
diminished by  losses  or  otherwise;  nor  should  the  directors 
be  so  liable,  except  to  such  amount  and  in  such  manner  as 
should  be  prescribed  by  the  by-laws  of  such  company,  adopted 
by  its  stockholders  to  regulate  such  liabilities,"  —  and,  with- 
out any  such  by-laws  having  been  first  made  by  the  stock- 
holders, a  banking  company  proceeded  to  make  loans  to  its 
directors  and  to  permit  them  to  become  liable,  as  sureties  to 
each  other,  and  for  other  parties,  in  a  large  amount,  —  it  was 
held  that  this  constituted  a  ground  upon  which  the  State 
might  demand  a  judgment  of  ouster  of  the  franchises  of  the 
corporation.  The  court  refused  to  take  the  view  that  the  stat- 
ute involved  the  absurdity  of  permitting  the  directors  alone, 
in  the  absence  of  any  action  by  the  stockholders  in  the  prem- 
ises, by  making  the  by-law  prescribed,  to  absorb  all  the  lia- 
bilities which  the  statute  permitted  to  the  entire  body  of 
the  stockholders  collectively,  and  to  nullify  those  wholesome 
restrictions  which  it  was  obvious  that  the  legislature  intended 
to  impose  upon  the  evil  of  excessive  loans  to  directors,  —  a  fer- 
tile source  of  abuse  and  disaster  in  the  management  of  bank- 
ing institutions.  In  the  view  of  the  court,  the  statute  had 
a  more  obvious  reference  to  the  character  than  to  the  amount 


'  State  V.  Barron,  57  N.  H.  498;  modate  the  public  travel,  —  the  evi- 

s.   c.   58  N.   H.   370.    Evidence  was  dent  theory  being  that   the  answers 

held  admissible  to  show  how  the  cor-  to  these  inquiries  would  enlighten  the 

poration    had    been     managed,    the  conscience  of  the  court  as  to  its  duty 

amount  of  its  receipts  from  tolls  and  under  the  statute.     State  v.  Barron, 

of  its  expenditures,  and  whether  the  58  N.  H.  370, 
bridge  was  longer  needed  to  accom- 
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of  the  liability.  To  answer  that  the  corporators  might  well 
have  been  ignorant  of  this  violation,  or  might  have  acted 
under  a  misapprehension  of  the  law  in  this  respect,  and  that 
it  was  not  averred  that  the  corporation  or  its  directors  know- 
ingly Yiola.ied  the  statute,  —  the  court  said  that  the  corpora- 
tion must  be  presumed  to  know  the  law  under  which  it  was 
organized,  by  virtue  of  which  alone  it  had  its  being,  and  that 
ignorance  of  that  law  was  no  more  an  excuse  in  the  case  of  a 
corporation  than  of  a  natural  person.' 

§  6622.  Failure  to  Build  a  Brancli  Kailroad. — The  prin- 
ciple already  referred  to,  that  the  courts  proceed  with  extreme 
reluctance  in  adjudging  forfeitures  of  the  franchises  of  corpo- 
rations, finds  an  apt  illustration  in  a  case  where  it  was  held 
that,  where  a  corporation  fails  to  carry  out  the  public  duties 
assumed  by  it  in  consideration  of  the  grant  of  its  franchises, 
by  building  a  branch  railroad,  its  franchises  are  forfeited  only 
as  to  that  particular  branch.'^ 

§  6623.  Failure  to  Orgauize  in  the  Mode  Prescribed  by 
the  Statute.  —  It  may  be  concluded,  by  analogy  to  what  has 
preceded,'  that  where  the  co-adventurers  enter  upon  the  busi- 
ness of  the  corporation,  and  hold  themselves  out  as  possessing 
the  faculties  of  a  corporation,  before  they  have  complied,  in 
the  manner  of  affecting  their  organization,  with  the  substantial 
requirements  of  the  governing  statute,  this  will  be  a  just 
ground  on  which  the  State  may  demand  a  judgment  of  ouster 
against  them;  and,  on  the  other  hand,  that  the  failure  to  com- 
ply with  an  unimportant,  subsidiary,  or  directory  provision, 

^  State  V.  Seneca  County  Bank,  5  nesota  R.  Co.,  18  Minn.  40;   People 

Ohio  St.  171.  V.  Albany  &c.  R.  Co.,  24  N.  Y.  261; 

''  State  V.  St.  Paul  &c.  R.  Co.,  35  e.  c.  82  Am.  Dec.  295.    In  this  last 

Minn.  222.    It  may  be  remarked  that  case  it  was  said  that  the  remedy  was 

where  a  corporation  fails  to  carry  out  not  an  action  in  equity,  which  was  the 

the  public  object  for  which  it  was  in-  parlicular  action  brought,  but  that  it 

corporated,  such  as  the  construction  was  liy  mandamus  or  indictment,  or, 

of  a  particular  line  of  railroad,  and  at  the  election  of  the  State,  by  a  pro- 

the  statutory  duty  is  clear,  a  manda-  oeeding  to  annul  the  franchises  of  the 

mus  will  lie  to  compel  it  to  perform  corporation. 

such  duty.    State  v.  Southern  Min-  •  Ante,  ^  6587,  el  seq.,  6311,  et  teq, 
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will  not  afiford  such  a  ground.'  But  where  a  statute  incor- 
porating a  village  provided  that  a  meeting  of  the  legal  voters 
of  the  village  should  be  held,  and  that  if  a  majority  of  the 
legal  voters  present  should  vote  in  favor  of  accepting  the 
charter,  it  should  be  in  force,  but  otherwise  should  be  void; 
and  it  was  made  to  appear,  in  an  action  oiquo  warranto  by  the 
State,  that  the  vote  by  which  the  charter  was  declared  a^c- 
cepted,  was/raxtdwZewi,  and  that  in  fact  a  majority  of  the  legal 
voters,  present  at  the  election,  voted  against  the  acceptance 
of  the  charter,  —  it  was  held  that  the  State  was  entitled  to 
judgment  of  ouster.^  So,  where  a  corporation  had  been  au- 
thorized by  letters-patent  in  England,  but  upon  condition 
that,  before  it  should  commence  business,  one-half  of  its  capi- 
tal stock  should  be  subscribed,  and  at  least  £50,000  thereof 
should  be  paid  up,  which  fact  should  be  certified  to  the 
Board  of  Trade  by  three  directors,  and  three  directors  falsely 
certified  the  fact  to  the  Board  of  Trade,  whereupon  the  cor- 
poration commenced  business,  —  it  was  held  that  its  charter 
could  be  vacated  by  scire  facias,  at  the  suit  of  a  private  pros- 
ecutor, without  a  revocation  under  the  Great  Seal  or  Sign 
Manual.'  So,  where  a  general  law,  permitting  the  organiza- 
tion of  banking  corporations,  provided  that  no  such  corpora- 
tion should  continue  the  transaction  of  its  business  beyond 
the  period  of  one  year  from  the  date  of  its  creation  and  or- 
ganization, unless  its  entire  capital  should  be  fully  paid  up 
in  cash,  and  the  corporation  against  which  the  State  pro- 
ceeded had  made  a  general  assignment  of  all  its  assets  for  the 

'  Com.  V.  Central  Passenger  Rail-  quired  by  the  governing  statute,  —  it 

way,  52  Pa.  St.  506.    When,  there-  was  held  that  this  was  not  a  proper 

foie,  a  company  incorporated  to  sup-  ground  for  the  dismissal  of  the  pe- 

ply  the  city  of  San  Francisco  with  tition,  since  it  was  a  mere  technical 

water,  instituted  a  statutory  proceed-  error,  and  did  not  avoid  the  act  of  in- 

ing  to  condemn  land  required  for  its  corporation.     Ee  Spring  Valley  &c. 

purposes,  and  the  owner  of  the  land  Works,  17  Cal.  132. 
contested    the    application,    on    the  »  State  v.  Bradford,  32  Vt.  50. 

ground  that  it  was  not  a  legal  corpo-  '  Reg.  v.  Eastern  Archipelago  Co., 

ration  because  its  articles  of  associ-  1  El.  &  Bl.  310;  s.  c.  22  L.  J.  iQ.  B.) 

at.on    did    not    show     "where    the  196;   17  Jur.  491;  18  Eng.   L.   Rep. 

principal   place  of  business  of    the  167;  «.  c.  affirmed,  23  L.  J.  (Q.  B.) 

company  is  to  be  located,"   as  re-  82;  22  Eng.  L.  Rep.  328. 
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benefit  of  its  creditors,  without  having  complied  with  this 
statutory  provision,  —  it  was  held  that  there  was  nothing  for 
the  court  to  do  except  to  enter  a  judgment  of  ouster/  And 
while,  under  an  original  grant  of  corporate  franchises,  the 
grantees  must  comply  strictly  with  all  conditions  precedent  to 
the  taking  effectof  the  grant, yet  where  a  corporation  passes,  by 
a  judicial  sale,  into  the  hands  of  purchasers,  by  virtue  of  a 
statute  declaring  that  its  franchises  shall  vest  in  the  purchasers, 
with  all  the  rights,  privileges,  and  franchises  of  the  original 
corporation,  —  the  directions  of  the  statute  in  regard  to  reor- 
ganization are  not  conditions  of  its  being,  in  such  a  sense  as  to 
entitle  the  State  to  oust  the  purchasers  of  the  franchises  thus 
acquired,  on  the  ground  that  the  reorganized  corporation  has 
no  existence.  It  was  so  held  where  the  statute  providing  for 
the  reorganization  declared  that  the  franchise  should  vest  in 
the  purchaser  or  purchasers,  and  that  he  or  they  should  be  a 
body  corporate  and  seised  of  all  the  rights,  powers,  privileges, 
and  franchises  of  the  corporation  of  whose  property  they  be- 
came the  purchasers.  The  statute  thus,  of  its  own  vigor, 
made  the  purchasers  a  corporation,  and  endowed  them  with 
the  franchises  of  the  precedent  corporation;  and  the  direc- 
tions in  regard  to  subsequent  reorganization  were  hence  not 
conditions  precedent  to  the  coming  into  existence  of  the  corpo- 
ration, as  possibly  they  might  have  been  if  the  purchasers 
had  not  taken  by  succession.  In  the  view  of  the  court,  the 
utmost  effect  of  not  following  those  directions  strictly  could 
be  no  more  than  to  work  a  forfeiture  and  enable  the  Common- 
wealth to  retake  the  franchise:  it  could  not  entitle  her  to  a 
judgment  that  the  franchise  had  no  existence.^  In  like  man- 
ner, it  has  been  held  that  the  fact  that,  in  the  organization  of 
a  corporation,  a  single  subscriber  and  the  appraisers  committed 
a  fraud  upon  the  corporation,  by  allowing  such  subscriber 
stock  on  insufficient  security,  affords  no  ground  for  dissolving 
the  company,  unless  the  directors  who  accepted  the  security 
were  privy  to  the  fraud.* 

»  People  V.  City  Bank,  7  Oolo.  226. 
'  Com.  V.  Central  Passenger  Kail-  »  King  v.  Sea  Ins.  Co.,  26  Wend, 

way,  52  Pa.  St.  506,  512.  (N.  Y.)  62. 
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§  6624.  Further  of  this  Subject.  —  Again,  the  failure  to 
comply  with  such  a  provision  as  that,  at  the  time  of  the  sub- 
scription to  the  capital  stock,  each  subscriber  shall  pay  in  cash 
five  dollars  on  each  share  subscribed,'  is  not  sufficient  ground 
for  the  State  to  demand  a  judgment  of  ouster.''  Nor  is  a  de- 
parture from  the  directions  given  in  the  statute  to  the  agents 
of  the  State,  in  the  proceeding  to  organize  the  corporation,  or 
the  neglect  of  the  directors  to  sell  the  stock  of  a  subscriber 
who  has  not  paid  the  calls  made  against  it,  as  they  are  directed 
to  do  by  the  charter,  in  themselves,  aground  of  forfeiture.'  A 
weak  decision  of  the  Supreme  Court  of  North  Carolina  denies 
this  principle,  and  holds,  in  effect,  that  the  failure  of  the  cor- 
porators named  in  the  charter  of  a  banking  corporation,  to 
organize  in  compliance  with  the  charter,  and  their  act  of  hold- 
ing themselves  out  as  a  corporation,  without  so  organizing, 
makes  them  a  corporation,  even  as  against  the  State;  and  that 
a  judgment  cannot  be  rendered  in  a  proceeding  by  the  State 
against  such  co-adventurers,  to  the  effect  that  they  never  were 
a  corporation.  The  court  proceed  partly  upon  the  ground 
that  an  ouster  of  the  franchises  of  the  pretended  corporation 
would  work,  in  some  way,  injury  to  innocent  third  persons.* 

*  As  to  which  see  ante,  §  1216,  et  be  strange  indeed  if ,  after  a  bank  had 
leq.  been  held  out  to  the  world  as  a  cor- 

*  Com.  t).  West  Chester  R.  Co.,  3  poration  formany  years,  and  through 
Grant  Cas.  (Pa.)  200.  persons  calling  themselves  its  oflBcers, 

'  State    1).  Commercial    Bank,    6  has  had  large  and  various  dealings 

Smedes  &  M.  218,  237 ;  s.  c.  45  Am.  with  the  public,  and  has  perhaps  ac- 

Dec.  280.  quired  large  corporate    property  in 

*  State  V.  Simonton,  78  N.  0.  57.  money  and  lands,  it  should  be  coni- 
In  giving  the  opinion  of  the  court,  petent  or  just  for  any  court  to  declaro 
Rodman,  J.,  says:  "What  would  be  that  there  never  was  such  a  corpora- 
the  effect  of  a  judicial  declaration  that  tion,  and  thus,  in  some  cases,  destroy 
a  corporation  liad  never  had  an  ex-  or  impair  the  rights  of  those  who, 
istence,  which  is  what  is  demanded  hona  fide,  dealt  with  it,  upon  the 
in  this  action,  on  the  rights  of  those  ground  that  it  does  not  appear  to 
who  dealt  with  it  through  its  sup-  have  been  regularly  organized,  or  its 
posedofficers,  it  would  be  diflScult  to  ca,  ital  stock  paid  up."  These  quo- 
say.  We  were  cited  to  no  precedent  tations  show  a  lamentable  misunder- 
of  such  judicial  action."  Ibid.  61.  standing  of  the  first  principles  of  the 
He  further  says :  "  As  to  those  who  law  on  the  part  of  the  judges  of  a 
dealt  with  it,  it  did  exist.    It  would  court  of  last  resort.    The  judgment  of 
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Under  this  decisiou  rascals  can  incorporate  themselves  ad  lib- 
itum, by  merely  calling  themselves  a  corporation,  and  the  State 
is  powerless  to  interfere.  The  true  doctrine,  indicated  by  many 
decisions,  is  that  the  court  does  not,  in  such  a  case,  bring  its 
information  against  the  corporation,  for  that  would  recognize 
that  it  had  acquired  a  legal  existence  as  such,  but  it  brings  it 
against  the  individuals,  who  are  usurping  the  franchises;  and 
the  judgment  of  the  court  ousts  them,  of  the  franchises,  which 
they  pretend  to  exercise.^  In  such  a  proceeding  against  in- 
dividuals, it  is  not  sufficient  for  them  to  show  an  act  establish- 
ing a  corporation,  and  that  they  are  members  of  it,  in  virtue 
of  which  they  use  the  franchises  mentioned  in  the  informa- 
tion; but  they  must  also  show  that  the  corporation  is  in  such 
a  state  of  organization  as  to  authorize  the  use  of  the  franchises 
and  privileges  which  they  are  charged  to  have  usurped,  and 
that  they  are  empowered  by  the  corporation  to  do  the  acts 
complained  of."  In  conclusion,  it  should  not  be  overlooked 
that  constitutional  provisions  have  been  enacted  in  some  of  the 
States,  declaring  all  existing  charters  ipso  facto  forfeited  where 
a  bona  fide  organization  has  not  taken  place  thereunder,'  and 
prohibiting  the  legislature  from  remitting  the  forfeiture  of 
any  corporate  charter.* 

§  6625.  Discontinuing  a  Part  of  its  Koute.  —  It  has  been 
reasoned  in  New  York  that  a  railroad  company  which  has 
completed  its  road  between  the  termini  named  in  its  charter  or 

ouster  would  not  at  all  invalidate  the  taken  place,  and  business  been  com- 

acts  of  the  corporation,  done  while  it  menced  in  good  faith,  at  the  adoption 

was  a  corporation  de  facto;  nor  would  of  this  constitution,   shall  thereafter 

it  in  any  sense  prejudice  the  rights  of  have  no  validity."    Mo.  Const.  1875, 

third  persons   who  may  have   dealt  art.   12,  §  1. 

with  the  corporation  on  the  faith  of  *  The  following  is  the  provision  on 

its  being  such.  that  subject  in  the  constitution  '  of 

1  See,  for  an  illustration,  State  V,  Missouri:    "The    general    assembly 

Brown,  33  Miss.  500;  post,  J  6782.  shall  not  remit  the  forfeiture  of  the 

a  jfjid.  charter  of  any  corporation  now  exist- 

'  Such  a  provision,  in  the  consti-  ing,  or  alter  or  amend  such  forfeited 

tution  of  Missouri,  is  as  follows:  "All  charter,  or  pass  any  other  general  or 

existing  charters,  or  grants  of  special  special  laws  for  the  benefit  of  such 

or  exclusive  privileges,  under  which  corporations."     Const.  Mo.  1875,  art. 

a  bona  fide  organization  shall  not  have  12,  §  3. 
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articles  of  association,  forfeits  its  franchise  by  abandoning  or 
ceasing  to  operate  a  part  of  the  route.  It  was  held  that  it 
could  not  be  compelled  by  a  court  of  equity,  even  where  the 
action  was  brought  by  the  State,  to  continue  to  maintain 
and  operate  it.  The  remedy  was  by  mandamus,  or  indict- 
ment, or  by  a  proceeding  in  the  nature  of  quo  warranto,  at 
the  election  of  the  State,  to  forfeit  the  franchises  of  the  cor- 
poration.^ It  may  perhaps  be  collected,  as  the  result  of  a 
few  cases,  that  the  failure  of  a  railroad  or  plank-road  com- 
pany to  build  a  part  of  its  route,  will  not  work  a  forfeiture  of 
all  its  franchises,  but  will  at  most  work  a  forfeiture  of  the 
franchise  which  it  possesses  of  building  the  unfinished  portion; 
so  that  the  State  will  be  warranted  in  conferring  that  franchise 
upon  another  company.^  In  a  case  in  Michigan,  where  the 
four  judges  of  the  court  delivered  separate  opinions,  and  one 
of  them  dissented,  leave  to  file  an  information  in  the  nature 
of  quo  warranto  against  a  railroad  company  for  the  purpose  of 
forfeiting  its  charter,  was  denied,  where  it  was  apparent  that 
the  forfeiture  of  the  charter  would  not  redress  the  grievance 
complained  of,  which  was  that  the  lessee  of  the  railroad  com- 
pany had  discontinued  a  part  of  its  route,  and  had  side-tracked 
a  village,  which  complained  of  the  consequent  loss  of  facilities 
for  transportation.'  The  decision  of  another  court  is  to  the 
effect  that  a  railroad  corporation,  which  has  built  a  branch 
railroad  under  authority  from  the  legislature,  which  maintains 
it  in  good  condition  for  use,  uses  it  regularly  and  sufSciently 
for  the  transportation  of  freight,  and  is  ready  at  all  times  to 
transport  passengers  and  draw  passenger  cars  over  it,  when- 
ever any  shall  be  offered  to  be  transported  or  drawn  for  a 
reasonable  toll  or  compensation,  —  dfles  not  forfeit  its  franchise 


■  People  V.  Albany  &c.  R.  Co.,  24  316.  In  this  last  case  the  court  so 
N.  Y.  261;  «.  c.  82  Am.  Dec.  295.  concluded,  in  obedience  to  the  Ian- 
Compare  State  V.  Western  North  guage  of  a  statute,  but  the  reasoning 
Carolina  E.  Co.,  95  N.  C.  602.  of  the  court  indicates  that  its  conclu- 

'  State  V.  St.  Paul  &c.  R.  Co.,  35  sion  would  have  been  the  same  with- 

Minn.  222;  s.  c.  28  N.  W.  Kep.  245;  out  the  statute. 

State  V.  Brownstown  &c.  Gravel  Koad  '  Attorney-General  v.  Erie  &c.  E. 

Co.,  120  Ind.  337;  s.  c.  22  N.  E.  Rep.  Co.,  55  Mich.  15. 

5238 


GROUNDS    OF   POKFEITINQ   CHARTERS.       [6  Thomp.  Corp.  §  6626. 

by  discontinuing,  after  public  notice,  the  running  of  regular 
passenger  trains  over  the  branch  railroad,  when  there  is  not 
sufficient  passenger  business,  at  any  rate  of  toll  or  fare,  to  pay 
the  expenses  of  running  them,  by  reason  of  the  establishment, 
under  authority  of  the  legislature,  of  a  competing  line  for 
the  transportation  of  passengers  over  a  horse  railroad.^ 

§  6626.  Failing  to  Keep  Works  in  fiepair.  —  In  the  case 
of  corporations  organized  to  build  toll  roads,  canals,  or  other 
works  of  public  utility,  to  be  used  by  members  of  the  public 
distributively  on  the  payment  of  tolls,  there  is  a  reasonable 
implication,  arising  from  the  acceptance  of  the  franchise,  that 
the  corporation  will  keep  the  works  in  a  reasonable  state  of 
repair  for  the  benefit  of  the  public;  and  moreover,  the  char- 
ters or  other  governing  statutes  generally  prescribe  this  in 
express  terms.  In  either  case,  a  substantial  failure  to  comply 
with  this  duty  will  be  ground  upon  which  the  State  may 
demand  a  judgment  ousting  the  corporation  of  its  franchises.* 
For  example,  a  verdict  finding  that  the  road  of  a  plank-road 
company  has  been,  for  more  than  six  years,  in,  a  broken  and 
worn-out  condition  throughout  its  entire  length,  and  has  been  for 
that  length  of  time  and  still  continues  to  be,  entirely  unsafe 
and  in  an  unsafe  condition  for  vehicles  to  pass  over  and 
upon,  —  is  sufficient  to  justify  a  judgment  of  ouster.     Nor  is 

'Com.  V.  Fitchburg    R.   Co.,   12  implication,  an  obligation  on  the  part 

Gray    (Mass.),    180.      Ttie    decision  of  the  company  to  operate  their  road 

might  have  been  rested  on  the  exclu-  so  as  to    satisfy  the    public   needs, 

sive  ground  that  the  legislature  had,  Those  needs  were  to  be  measured  by 

by  granting  a  franchise  to  a  compet-  the  amount  of  public  business  offered, 

ing  company,  rendered  it  unprofitable  and  there  was  no  obligation  on  the 

for  the  defendant  company  to  con-  part  of  the  company  to  operate  their 

tinue  the  running  of  its  trains;  but  road,  without  regard  to  the  volume  of 

it  was  rested  on  the  preferable  ground  business,  at  all  hazards  and  at  any 

that  the  governing  statute  nowhere  sacrifice. 

required,  in  express  terms,  thateither  »  State  v.  Pasumpsic  Turnp.  Co.,  3 

passenger  or  freight  trains  should  be  Vt.  178;  People  u.Eoyalton&c.  Tump, 

run,  or  run  at  any  given  rate  of  fre-  Co.,  11  Vt.  431 ;  People  v.  Hillsdale 

quency.     The    court    conceded    the  &c.  Turnp.  Co.,   23  Wend.  (N.  Y.) 

doctrine  that  the  grant  of  a  franchise  254 ;  People  v.  Fishkill  &c.  Plankroad 

to  a  railroad  company,  to  build  and  Co.,  27  Barb.  (N.  Y.)  445;  State  v. 

operate  a  railroad,  carries  with  it,  by  Moore,  19  Ala.  514. 
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it  a  good  objection  to  the  sufBciency  of  such  a  verdict  that  it 
fails  to  find  that  the  road  was  in  an  unsafe  condition  through 
the  neglect  or  fault  of  the  company;  since  negligence  in  such 
a  case  is  a  legal  conclusion,  drawn  from  the  finding  that  the 
road  is  unsafe/  As  elsewhere  seen,^  the  State  may  insist  upon 
or  waive  the  right  to  a  judgment  of  forfeiture;  and  where  a 
plank-road  company  permitted  portions  of  its  road  to  become 
impassable  and  dangerous,  its  subsequent  act  of  surrendering 
those  portions  of  the  road,  under  the  provisions  of  a  general 
statute,  or  of  repairing  them,  will  not  disentitle  the  State  to 
such  a  judgment.^  But  here,  as  elsewhere  seen,*  in  proceed- 
ings to  forfeit  the  franchises  of  corporations,  the  law  does  not 
require  the  performance  of  conditions  subsequent  with  ex- 
treme strictness,  nor  does  it  insist  upon  extreme  care,  or  upon 
the  attainment  by  the  corporation  of  impracticable  results. 
When,  therefore,  a  charter  had  been  granted  for  the  naviga- 
tion of  a  bayou,  and  the  company  was  required  to  keep  ordi- 
narily, at  low  tide,  a  certain  depth  of  water,  the  simple  fact 
that  less  w^ater  was  occasionally  found,  in  consequence  of  ex- 
tremely low  stages  of  the  lake  into  which  the  bayou  emptied, 
was  not  sufficient  ground  for  the  State  to  demand  a  judgment 
of  forfeiture.'  Nor  was  a  turnpike  company  required,  after 
fifty  years,  to  continue  its  road  in  the  same  condition  as  required 
by  the  statute  in  its  original  construction,  but  the  law  was  sat- 
isfied with  its  continuance  in  a  good  state  of  general  repair; 
so  that,  to  warrant  a  forfeiture  for  an  omission  to  keep  it  in 
repair,  it  was  necessary  for  the  State  to  allege  and  prove  that 
the  want  of  repair  was  such  as  to  render  the  road  dangerous 
and  inconvenient  to  travelers.' 

§  6627.  Joining  a  "Trust"  to  Stifle  Competition. — For  a 

corporation  to  combine  with  other  corporations  and  form  a 

^  People  V.  Plymouth  Plankroad  '  State  v.  Orleans  Nav.  Co.,  7  La. 

Co.,  32  Mich.  248.  An.  679. 

=  Ante,  §  6598.  °  People  v.  Williamsburgh  Turnp. 

»  People  V.  Fishkill  &c.  Plankroad  &c.  Co.,  47  N.  Y.  586.    Compare  Peo- 

Co.,  27  Barb.  (N.  Y.)  445.  pie  v.  Waterford  &c.  Turnp.  Co.,  3 

*  Ante,  §  6611,  el  seg.  Abb.  App.  Dec.  CN.  Y.)  580. 
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"trust,"  the  object  of  which  is  to  limit  production,  maintain 
prices,  and  to  stifle  competition,  is  such  a  misuser  of  its  fran- 
chises as  will  entitle  the  State  to  demand  a  judgment  ousting 
it  of  them,  where  there  is  a  statute  prohibiting  corporations 
from  entering  into  such  combinations.^  Constitutional  provi- 
sions have  been  established  in  some  of  the  newer  States  pro- 
hibiting such  combinations,  of  which  the  following,  found  in 
the  constitution  of  Montana,  may  be  cited  as  an  example:  "  No 
incorporation,  stock  company,  person,  or  association  of  per- 
sons in  the  State  of  Montana,  shall  directly  or  indirectly  com- 
bine or  form  what  is  known  as  a  trust,  or  make  any  contract 
with  any  person  or  persons,  corporations  or  stock  company, 
foreign  or  domestic,  through  their  stockholders,  trustees,  or  in 
any  manner  whatever,  for  the  purpose  of  fixing  the  price,  or 
regulating  the  production  of  any  article  of  commerce,  or  of  the 
product  of  the  soil,  for  consumption  by  the  people.  The  legis- 
lative assembly  shall  pass  laws  for  the  enforcement  thereof,  by 
adequate  penalties,  to  the  extent,  if  necessary  for  that  purpose, 
of  the  forfeiture  of  their  property  and  franchises,  and  in  case  of 
foreign  corporations  prohibiting  them  from  carrying  on  busi- 
ness in  the  State."  ^ 

§  6628.  Violating'  Charter  Provisions  Intended  for  the 
Public  Protection.  —  The  constant  and  willful  violation,  by  a 
corporation,  of  the  fundamental  conditions  upon  which  its  char- 
ter was  granted,  especially  of  those  conditions  intended  for 
the  protection  of  the  public  who  deal  with  it,  and  more  espe- 
cially of  negative  prohibitions,  —  furnish  ground  upon  which 
the  State  may  demand  a  judgment  ousting  it  of  its  franchises. 
The  principle  is  sometimes  announced  by  the  statement  that, 

1  People  V.  American  Sugar  Befin-  121  N.  Y.  582;  18  Am.  St.  Eep.  843. 

ing  Co.  (Sup.  Ot.  San  Francisco),  7  See  ante,  §  6411,  et  seq.;  also  the  re- 

Eail.   &  Corp.  L.   J.   83;   People  v.  cent  decision  of  tlie  Supreme  Court 

North  Eiver  Sugar  Eefining  Co.,  8  of  Illinois  in  People  v.  Distilling  and 

N.  Y.  Supp.  401 ;  s.  c.  22  Abb.  N.  Cas.  Cattle  Feeding  Co.,  not  yet  reported. 
(N.  Y.)  164 ;  16  Civ.  Proc.  Eep.  (N.  Y.)  "  Const.  Mont.  1889,  art.  XV.,  §  20. 

1;  s.  c.  affirmed,  7  N.  Y.  Supp.  406;  Similarly,  see  constitution  of  Idaho, 

5  L.  E.  A.  386;  a.  c.  affirmed  in  court  art.  XI.,  §  18. 
oi  appeals,  but  on  another  ground, 
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where  there  has  been  a  misuser  or  non-user  in  regard  to  mat- 
ters which  are  of  the  essence  of  the  contract  between  the  corpo- 
ration and  the  State,  and  the  acts  or  omissions  have  been 
repeated  and  willful,  they  constitute  a  just  ground  on  which 
the  State  may  claim  a  forfeiture.^ 

§  6629.   Making:    Usurious   liOans,  Shaving   Xotes,  etc. — 

The  deliberate  violation  by  a  banking  corporation  of  restrict- 
ive provisions  in  its  charter  relating  to  the  rate  of  interest  or 
of  discounts  upon  loans,  is  a  ground  upon  which  the  State 
may  demand  a  forfeiture  of  its  franchises.^  Thus,  where  a 
banking  corporation  is  prohibited  by  its  charter  from  making 
loans  at  a  greater  rate  of  discount  than  one-half  of  one  per 
centum  for  thirty  days,  and  from  dealing  in  promissory  notes, 
—  if  it  willfully  violates  these  restrictions,  by  discounting  at 
a  higher  rate,  or  by  dealing  in  promissory  notes  otherwise 
than  by  discounting  them  at  a  rate  not  greater  than  that  pre- 
scribed,—  such  acts  constitute  good  ground  of  forfeiture.' 

§  6630.  Committing  Frauds  upon  Creditors. — That  the 
commission  of  frauds  upon  its  creditors,  by  a  corporation, 
will  be  a  sufficient  ground  on  which  the  State  may  proceed  to 
oust  it  of  its  franchises,  does  not  seem  to  have  been  adjudged 
in  any  case;  though  a  court  of  equity  possesses  ample  jurisdic- 
tion to  remedy  such  frauds  where  the  creditors  have  estab- 
lished their  right  to  the  interposition  of  equity,  by  reducing 
their  demands  to  judgments  at  law  and  executions  returned 
unsatisfied.*  And  if  the  State  is  a  lien  creditor,  it  may  have 
the  appropriate  remedies  of  equity,  in  the  form  of  an  injunc- 

^  Com.    V.  Commercial    Bank    of  would  be  of  public  benefit  and  utility, 

Pennsylvania,  28  Pa.  St.  383 ;  State  and  only  the  stockholders  would  have 

V.  New  Orleans  Gas  Light  &c.  Co.,  2  the  right  to  complain. 
Eob.  (La.)  529;  State  v.  Commercial  »  State   ti.   Commercial    Bank,  33 

Bank,  33  Miss.  474.    The  erection  of  a  Miss.  474. 

building  hy  a  bank  was  said  to  be  a  »  Com.  v.  Commercial  Bank,  28  Pa. 

violation  of  its  charter,  such  as  would  St.  383.  See  also  Bank  of  Vincennes  v. 

entitle  the  State  to  forfeit  its  fran-  State,  1  Blackf.  (Ind.)  267;  ».  c.  12 

chiaes,  in  New  Haven  v.  City  Bank,  Am.  Dec.  234. 
31  Conn.  106.    But  there  is  no  sense  *  Ante,  §  6559. 

in  such  a  conclusion.    The  building 
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tion  and  a  receiver,  where  the  circumstances  warrant  it.* 
Under  the  Eevised  Statutes  of  New  York,  an  injunction  will 
be  granted  against  the  corporation  and  particular  creditors, 
to  prevent  the  corporation  from  preferring  them,  by  confessing 
judgments  or  otherwise;  and  it  seems  that  such  an  injunction 
is  authorized  in  behalf  of  any  creditor." 

§  6631.  Serving  the  Public  Unequally, — It  stands  to 
reason  that  corporations  having  public  duties  to  perform, 
such  as  railway  companies,  turnpike  companies,  gaslight  com- 
panies, companies  for  the  distribution  of  water  in  cities,  and 
the  like, — must  serve  the  public  equally  under  similar  condi- 
tions, and  that  if  they  willfully  persist  in  discriminating  in 
favor  of  particular  individuals  and  against  others,  they  com- 
mit a  breach  of  the  conditions  of  their  charters  in  an  essential 
particular,  such  as  entitles  the  State  to  demand  a  judgment  of 
ouster.  It  was  said,  obiter,  by  Chief  Justice  Shaw,  in  a  case 
in  equity  brought  to  restrain  the  diversion  of  water  by  a 
water  company,  that  for  such  a  company  to  refuse  to  supply 
all  families  and  persons  who  should  apply  for  water,  on  rea- 
sonable terms,  or  to  furnish  some  houses  and  lots  with  water 
and  refuse  the  same  to  others,  thus  giving  value  to  some  prop- 
erties and  relatively  diminishing  the  value  of  others, — would 
be  a  plain  abuse  of  their  franchise,  although  such  acts  are 
not  expressly  forbidden  in  their  governing  statute.  And  the 
learned  judge  said:  "By  accepting  the  act  of  incorporation, 
they  undertake  to  do  all  the  public  duties  required  by  it. 
When  an  individual  or  a  corporation  is  guilty  of  a  breach  of 
public  duty,  by  misfeasance  or  non-feasance,  and  the  law  has 
provided  no  other  specific  punishment  for  the  breach,  an  in- 
dictment will  lie.  Perhaps  also,  in  a  suitable  case,  a  process  to 
revoke  and  annul  the  franchise  might  be  maintained." ' 

>  State  «.  Northern  Cent.  E.  Co.,  (N.  Y.)   211;  21  How.  Pr.  (N.  Y.) 

18  Md.  194.  313. 

'  Galway  v.  United  States  Steam  *  Lumbard   v.    Stearns,   4   Cusli. 

Sugar  Eeflning  Co.,  36  Barb.  (N.  Y.)  (Mass.)  60. 
256;    affirming    s.    c.    13   Abb.    Pr. 
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§  6632.  Contracting  Debts  beyond  a  Prescribed  Amount, 

Where  the  charter  of  a  banking  corporation  provided  that  the 
total  amount  of  debts  which  the  corporation  should  at  any 
time  owe,  should  not  exceed  double  the  amount  of  moneys 
actually  deposited  in  the  bank  for  safe-keeping,  a  violation  of 
this  provision  was  held  to  be  a  ground  on  which  the  State 
might  demand  a  judgment  of  ouster,'  although  the  statute 
provided  for  making  the  directors  individually  liable  for  the 
offense.* 

§  6633.  Issuing  Paper  with  Intent  to  Defraud.  — In  a  pro- 
ceeding by  quo  warranto  against  a  banking  corporation,  it  was 
found  by  the  jury  that  they,  with  intent  to  defraud,  etc.,  had 
issued  paper  to  a  vast  amount,  which,  at  the  time  of  issuing, 
they  knew  that  they  had  not  the  means  of  redeeming,  and 
which  they  did  not  intend  to  redeem.  It  was  held  that  this 
finding,  although  it  did  not  disclose  a  violation  of  any  express 
provisions  of  the  charter,  disclosed  what  was  evidently  con- 
trary to  the  intent  and  spirit  of  the  grant;  and  that  upon  it, 
The  State  was  entitled  to  a  judgment  of  ouster,  upon  the  well- 
known  principle  of  common  law,  that  whenever  the  managers 
of  a  corporation  pursue  such  a  course  as  wholly  to  frustrate 
the  design  of  the  State  in  granting  its  franchise,  the  reason 
of  its  existence  ceases,  and  the  State  has  a  right  to  resume  the 
franchise  granted, — a  decision  in  wholesome  contrast  with 
many  of  the  wretched  decisions  in  other  States  which  charac- 
terized the  era  of  "  wild  cat"  and  "red  dog"  banking.' 

§  6634.  Making  Dividends  while  Refusing  Specie  Pay- 
ments. —  It  has  been  held  that  the  verdict  of  a  jury,  finding 
that  a  banking  corporation  had  made  large  dividends  of  prof- 
its, while  they  had  refused  to  redeem  their  notes  in  specie  or 
anything  else,  entitled  the  State  to  a  judgment  of  ouster  of 
its  franchises.     "If,"  said  Holman,   J.,   "they  were,  at  the 

.    '  Bank  of  Vincennes  v.  State,  1  '  Bank  of  Vincennes  v.   State,   1 

Blackf.  (Ind.)  267,  275;  «.  c.  12  Am.  Blackf.  (Ind.)  267,  278;  s.  c.  12  Am. 
Dec.  234.  Dec.  234. 

^  Ibid.   Compare  ante,  ^  4259,  el  seq. 
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time  of  those  dividends,  able  to  redeem  their  notes  and  re- 
fused to  do  so,  it  manifests  a  fraudulent  intention;  if  they 
were  then  unable  to  redeem  them,  their  conduct  shows  a  pre- 
determination to  continue  so." ' 

§  6635.  Embezzling    Deposits    of    the    United    States. — 

Where  a  jury,  in  a  quo  warranto  proceeding,  found  that  a 
banking  corporation,  created  by  a  charter  granted  by  the 
legislature  of  Indiana,  had  embezzled  large  sums  of  money 
deposited  for  safe-keeping  by  the  United  States,  this  was  held 
"  a  violation  of  the  first  principles  of  their  charter,"  such  as 
showed  that  they  could  not  be  safely  trusted  with  their  fran- 
chises, and  such  as,  consequently,  entitled  the  State  to  a  judg- 
ment of  ouster.  Nor  was  it  a  valid  argument  against  this 
conclusion,  that  the  embezzlement  was  to  be  deemed  to  be 
the  act  of  the  president  and  directors,  as  contradistinguished 
from  the  stockholders,  who  composed  the  great  body  of  the 
corporation,  and  who  might  be  innocent;  since  the  govern- 
ment of  the  corporation  existed  in  the  select  body;  and  here, 
as  in  the  case  of  most  other  corporations,  the  act  of  the  select 
body  was  to  be  deemed  the  act  of  the  corporation,  and  their 
acts  were  obligatory  upon  the  whole  body.  As  the  custody 
of  the  deposit  was  within  the  proper  sphere  of  the  duties  of 
the  president  and  directors,  the  whole  corporation  was  an- 
swerable for  their  misconduct  to  the  extent  of  an  ouster  of 
their  franchises.  Besides,  the  jury  had  found  that  the  cor- 
poration, by  its  corporate  name,  had  been  guilty  of  the  act, 
and  this,  of  course,  included  all  its  members." 

§  6636.  Suspension  of  Specie  Payments.  —  The  general  re- 
fusal of  a  bank  to  redeem,  in  gold  and  silver  coinof  the  United 
States,  its  circulating  notes,  w^as  frequently  held,  during  the 
period  of  the  existence  of  State  banks  of  issue,  to  be  such  a 
failure  to  discharge  the  obligations  imposed  upon  such  a  bank 

by  its  charter,  defeating  the  essential  ends  for  wliich  it  was 

• 

•  Bank  of  Vincennes  v.    State,    1  *  Bank  of  Vincennes    v.   State,   1 

Blackf.  (Ind.)  267,  276;  s.  c.  12  Am.  Blackf.  (Ind.;  267,  276;  s.  c.  12  Am. 
Dec.  234.  Dec.  234. 
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instituted, — as  entitled  the  State  to  a  judgment  ousting  it  of 
its  franchises.^  Statutes  exist,  affirming  this  principle;  and 
in  an  era  when  financial  profligacj'^  and  debauchery  seem  to 
have  involved  even  the  integrity  of  the  courts,  it  is  not  a  mat- 
ter of  surprise  that  decisions  should  be  met  with,  frittering 
away  these  statutes,  under  the  pretense  of  construing  them 
strictly.  Such  a  statute,  enacted  in  1850  by  the  Legislature  of 
Pennsylvania,''  required  directors  of  banks,  upon  refusal  to 
redeem  their  notes,  to  execute  an  assignment  preparatory  to 
a  forfeiture  of  their  charters.  It  was  held  that  this  was 
technically  a  penal  statute,  and  hence  must  be  strictly  con- 
strued; and  that  to  authorize  a  dissolution  under  it,  it  must 
appear  that  the  financial  officer  of  the  bank  not  only  refused 
to  pay  its  notes  or  certificates  in  gold  or  silver  on  demand, 
but  that  he  also  willfully  refused  to  indorse  on  them  the  day 
and  the  year  when  they  were  presented  for  payment,  or  re- 
fuse to  give  a  certificate  for  money  deposited  in  the  bank.' 
So,  it  was  held  by  Chancellor  Walworth  that,  to  subject  a  bank- 
ing corporation  to  the  forfeiture  of  its  charter  under  the  New 
York  Act  of  1840,  for  allowing  its  circulating  notes  to  remain 

'  Commercial  Bank  v.  State,  6  ages  to  the  holder  of  the  notes, — 
Smedes&M.  (Miss.)  599;  Planters'  though  the  court  admitted  that  a  sus- 
Bank  v.  State,  7  Smedes  &  M.  (Miss.)  pension  of  specie  payments  by  a  bank 
163;  State?).  Bank  of  South  Carolina,  1  might  be  carried  so  far  as  to  be  evi- 
Spears  (S.  C),  433, 443 ;  States.  Bank  dence  of  an  entire  misuser  of  its  pow- 
of  Charleston,  2  McMuU.  (S.  C.)  439:  ers,  such  as  ought  to  extinguish  its 
8.  c.  39  Am.  Dec.  135 ;  Bank  of  Vin-  chartered  privileges.  State  v.  Com- 
cennest).  State,  1  Blackf.  (Ind.)  267;  mercial  Bank,  10  Ohio,  535.  The 
s.  c.  12  Am.  Dec.  234;  Townsends  v.  court  took  the  view  that  the  fact  that 
Bank  of  Racine,  7  Wis.  185.  In  this  the  legislature  had  provided  the  pen- 
last  case  it  was  held  that  the  refusal  of  alty  indicated  a  view  on  the  part  of 
a  bank  to  redeem  its  bills  on  presents,-  the  lawmakers  that  it  was  better  to 
tioa  wnB,  prima  facie,  B,  failure  oi  the  secure  the  holders  of  the  notes  by 
bank.  On  the  contrary,  it  was  held  this  means  than  to  produce  the  in- 
by  the  Supreme  Court  of  Ohio,  in  convenience  and  derangement  in- 
1841,  in  a  decision  not  entitled  to  volved  in  a  liquidation  and  closing  of 
much  respect,  that  an  incorporated  the  business  of  such  institutions, 
bank  did  not  incur  the  penalty  of  a  Ibid. 
forfeiture  of  its  franchises,  by  the  »  Pa.  Laws  1850,  ch.  488. 
mere  fact  of  suspending  specie  pay-  '  Com.  v.  Bank  of  Commerce,  9 
ments,  where  the  governing  statute  Am.  L.  Eeg.  379. 
gave  a  penalty  of  twelve  per  cent  dam- 
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unpaid  for  twenty  days  after  presentation  at  an  agency  of  the 
bank,  the  notes  must  be  allowed  to  remain  with  the  agent  until 
the  expiration  of  the  twenty  days,  or  else  must  be  presented  a 
second  time  after  the  expiration  of  that  time.^ 

§  6637.  Other  Violations  of  Duty  by  Banking  Corpora- 
tions. —  A  decision  of  the  Supreme  Court  of  Ohio,  which 
does  not  seem  entitled  to  much  respect,  is  to  the  effect  that 
not  the  suspension  of  specie  payment,  nor  the  taking  of  usuri- 
ous interest,  nor  expansions  and  contractions  of  circulation 
nor  disproportionate  loans  to  its  own  officers,  will  entitle  the 
State  to  a  judgment  of  ouster  against  one  of  its  incorporated 
banks.^  On  the  other  hand,  where  a  banking  corporation,  in 
violation  of  the  statute  law,  received  from  another  bank  the  bills 


^  Bank  Oomm'rs  v.  James  Bank, 
9  Paige  (N.  Y.),  457.  But  the  court 
aaid  that,  to  enable  the  holder  of  the 
circulating  bills  of  a  banking  associa- 
tion to  apply  to  the  Comptroller  for 
payment,  or  to  subject  the  associa- 
tion to  a  forfeiture  for  non-payment 
for  twenty  days  after  demand  of  pay- 
ment at  the  agency,  it  was  not  neces- 
sary that  the  holder  should  present, 
the  second  time,  such  bills  for  pay- 
ment, at  the  last  moment  of  the  business 
hours  on  the  twentieth  day  after  they 
were  presented,  or  even  on  that  day, 
as  in  the  case  of  a  lender  at  common 
law ;  but  that  an  association  which  had 
once  made  default  in  paying  its  bills 
at  the  agency  must,  at  its  peril,  pro- 
vide its  agent  with  funds  to  redeem 
those  bills,  whenever  they  should 
be  again  presented  for  payment,  at 
or  after  the  end  of  the  twenty  days 
from  the  time  of  their  presentment. 
"Where  a  note-holder  of  a  bank  pre- 
sented a  petition  for  a  mandamus 
against  the  State  Auditor,  requiring 
him  to  proceed  against  the  bank  to 
forfeit  its  franchises  for  refusing  to 
redeem  its  circulating  notes  in  specie, 
and  his  petition  showed  that,  on  a 


day  named,  he  had  presented  two 
bills  of  the  bank  of  the  denomination 
of  five  dollars  each,  to  the  cashier  of 
the  bank,  and  demanded  gold  coin 
ther'efor,  and  that  the  cashier  had  re- 
fused to  redeem  them  in  gold  coin,  or 
in  any  other  manner  than  in  quarter 
dollars  of  United  States  coinage,  which 
the  petitioner  refused  to  receive, 
whereupon  he  caused  the  bills  to  be 
protested  by  a  notary  public,  etc.,  —  it 
was  held,  on  an  examination  of  the 
statutes  of  the  United  States  relat- 
ing to  the  legal  tender  quality  of  its 
fractional  silver  currency,  that,  in 
order  to  put  the  bank  in  default,  the 
petition  should  aver  that  the  specie 
tendered  in  payment  of  its  bills,  if 
greater  in  amount  than  five  dollars  of 
the  denomination  of  quarters,  was 
of  the  coinage  authorized  by  the  act  of 
Congress  of  1853 ;  since  gold  and  silver 
of  United  States  coinage  prior  to  that 
time,  was  legal  tender  for  all  debts  in 
any  sums  whatever.  People  v.  Du- 
bois, 18  111.  333. 

^  Slate  V.  Commercial  Bank,  10 
Ohio,  535.  Contrast  Bank  of  Vin- 
cennes  v.  State,  1  Blackf.  (Ind.)  267; 
s.  c.  12  Am.  Deo.  234. 
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of  that  institution  in  exchange  for  its  own  bills,  with  the  purpose 
of  paying  out  the  bills  so  received  instead  of  specie,  —  it  was 
held  that  this  was  a  sufficient  ground  on  which  the  bank  com- 
missioners might  proceed  against  it,  for  a  perpetual  injunction 
against  the  exercise  of  its  franchises  and  for  the  appointment 
of  a  receiver.'  It  was  held  that  an  application,  under  the 
Revised  Statutes  of  Rhode  Island,  by  the  bank  commissioners 
of  that  State,  for  an  injunction  restraining  a  bank  from  exer- 
cising its  franchises,  and  to  wind  up  its  affairs  through  a 
receiver,  on  the  ground  that  the  bank  was  "  so  managing  its 
concerns  that  the  public  or  those  having  funds  in  its  custody 
are  in  danger  of  being  defrauded  thereby,"  —  could  not  be 
sustained,  upon  evidence  of  a  past  mismanagement,  although 
the  same  had  been  violative  of  the  charter,  or  had  been  fol- 
lowed by  insolvency,  where  there  had  been,  with  the  appro- 
bation of  the  bank  commissioners,  a  readjustment  and  a 
change  in  the  board  of  directors,  and  where  the  new  board 
were  endeavoring,  on  lines  marked  out  by  the  bank  commis- 
sioners, to  retrieve  the  condition  of  the  bank  produced  by  the 
previous  mismanagement.* 

§  6638,  Neglecting'  to  Pay  its  Debts  for  More  than  One 
Year,  —  Tliis  is  a  ground  of  dissolution  under  the  statutes  of 
New  York.' 

'  Bank  Oomm'rsu.  Bank  of  Buffalo,      agement  which  such  commission  had 

6  Paige,  (N.  Y.),  497,  508.  directed  or  approved  as  the  means  of 

2  Bank  Oomm'rs  v.  Rhode  Island  remedying  former  mismanagement." 

Cent.  Bank,  5  R.  I.  12.     In  the  opin-  Ibid.   19. 

ion  of  the  court,  Ames,   C.  J.,  said:  ^  Ante,   §  6619;  N.  Y.  Code  Civ. 

"  Certainly  this  court  would  not  exer-  Proc,  §  1785.     See  Kittredge  «.  Kel- 

cise  its  powers  in  such  mode  as  to  en-  logg  Bridge  Co.,  8  Abb.  N.  Cas.  (N.  Y.) 

able  the  accredited  State  visitors  of  168.    The  following  case  arose  under 

a  bank  to  practice  a  fraud  upon  those  a  different    statute: — Ward  v.   Sea 

whom  they  had  invited,  at  great  out-  Ins.  Co.,  7  Paige  (N.  Y.),  234.    Com- 

lay  and  risk,  to  its  management ;  or,  pare  Miokles  v.  Rochester  City  Bank, 

except  in  a  plain  case  of  complicity  11  Paige   (N.  Y.),  118;  s.  c.  42  Am. 

or  of  grpss  ignorance  or  dereliction  of  Dec.  103 ;  Wilmersdoertfer  v.  Mahopac 

duty  on  the  part  of  the  commission-  Improvement  Co.,  18  Hun  (N.  Y.), 

ers,   hold,  under  the    circumstances  387;    Medbury    v.   Rochester    Frear 

supposed,  that  to  be  present  misman-  Stone  Co,,  19  Hun  (N.  Y.),  498, 
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§  6639.  Omission  to  Sleet  Officers. —  As  elsewhere  seen,' 
the  mere  omission  to  elect  trustees,  directors,  or  other  ollicers 
of  a  corporation,  does  not  ipso  facto  work  a  dissolution,  pro- 
vided the  means  remain,  under  the  charter  or  governing  stat- 
ute, of  perpetuating  its  existence;  and  similarly,  it  has  been 
lield  that  the  omission  to  elect  trustees  for  a  number  of  years  is 
not  a  statutory  ground  of  dissolution,^  since  the  old  board 
liold  over,  and  their  acts  are  valid  until  their  successors  are 
elected." 

§  6640.  Gliangringr  the  Corporate  Name.  —  The  attempt  of 
a  corporation  to  change  its  name,  in  a  manner  not  authorized 
by  its  charter,  does  not  ipso  facto  work  an  avoidance  of  its 
charter.*  Nor  does  the  use  of  an  abbreviated  name  by  the  offi- 
cers of  a  corporation,  organized  under  a  particular  name,  con- 
stitute such  a  usurpation  as  will  support  a  proceeding  by  quo 
warranto  to  oust  the  corporation  of  its  franchises.* 

§  6641.  Acts  for  'nrbich  the  Legislature  has  Prescribed  a 
Specific  Penalty.  —  There  is  some  authority  to  the  effect  that 
acts  of  omission,  for  which  the  legislature  has  prescribed  a 
specific  penalty,  do  not,  in  general,  constitute  a  ground  on 
which  the  State  may  demand,  in  a  judicial  court,  a  forfeiture 
of  the  franchises  of  a  corporation;  since  the  legislature,  in 
prescribing  the  penalty,  is  deemed  to  have  intended  that  that 
should  be  exclusive.*  But  this  principle  cannot  be  stated  with 
any  degree  of  confidence.  A  penalty  is  often  given  as  a 
remedy  to  private  individuals,  rather  than  as  a  punishment  to 
the  corporation;  and  if  the  act  be  one  which,  from  its  very 
nature,  defeats  the  end  for  which  the  corporation  was  created, 
the  mere  fact  that  a  penalty  is  given  to  a  private  individual, 

*  Post,  §  6655.  Compare  People  v.  Sierra  Buttes  &c. 
»  Under  New  York  Laws,  1848,  ch.      Min.  Co.,  39  Cal.  511,  514.    And  see, 

40,  §  4.  as  to  names    of    corporations,   ante, 

^  Kelsey  v.  Pfaudler  Process  Fer-  §  284,  et  seq. 
mentation  Co.,  45  Hun  (N.  Y.),  JO.  '  State   v.  Commercial   Bank,    10 

*  O'Donnell  i;.  Johns,  76  Tex.  362;  Ohio,  535;  Com.  v.  Breed,  4  Pick, 
s.  c.  13  S.  W.  Eep.  376.  (Mass.)  460.    See  ante,  §  3020. 

'  People   V.  Bogart,   45   Cal.   73. 
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damnified  by  the  act,  ought  not  to  operate  to  oust  the  State 
of  its  right  to  demand  a  forfeiture  of  its  franchises.  Thus,  it 
is  elsewhere  seen  *  that  the  suspension  of  specie  payments  by 
banks  of  issue  has  generally  been  held  a  ground  on  which 
the  State  may  demand  an  ouster  of  their  franchises;  and  yet, 
it  is  believed  that  an  examination  of  all  the  early  banking 
charters  where  this  was  held,  will  disclose  the  fact  that  they 
contained  provisions  giving  a  penalty  to  note-holders,  gener- 
ally of  twelve  per  cent  per  annum,  for  the  refusal  of  the  bank 
to  pay  its  circulating  notes  in  specie.  The  early  Supreme 
Court  of  Ohio,  in  an  opinion  not  entitled  to  much  respect, 
discovered  in  this  provision  a  purpose  on  the  part  of  the  leg- 
islature to  make  that  the  exclusive  remedy,  except  in  cases  of 
long-continued  suspension;  and,  whitewashing  many  other 
corporate  acts  of  misfeasance,  declined  to  forfeit  the  charter 
of  a  bank.^  It  is  obvious  that  the  inquiry  must  center  upon 
the  consideration  of  the  nature  of  the  act  which  is  forbidden, 
and  for  which  the  penalty  is  given.  Where  the  charter  of 
a  corporation,  created  to  erect  and  maintain  a  bridge  across  a 
navigable  stream,  imposed  upon  the  proprietors  of  the  bridge  a 
penalty  for  unreasonably  neglecting  to  raise  the  draw,  —  it  was 
justly  held  that  such  a  neglect  would  not  operate  as  a  forfeit- 
ure of  their  franchise;^  and  it  might  have  been  so  held  for 
the  reason  that  the  legislature  could  not  be  deemed  to  have  in- 
tended so  severe  a  result  from  such  an  act,  for  which  it  had 
given  a  specific  penalty. 

§  6642.  Mere  Insolvency.  —  Mere  insolvency  does  not,  as 
elsewhere  stated,^  work  an  ipso  facto  dissolution  of  a  corpora- 
tion; nor  is  it  ordinarily  a  ground  on  which  the  State  may 
demand  a  judgment  of  ouster.^  But  it  may  be,  and  often  is, 
regarded  as  a  de  facto  dissolution,  for  the  purpose  of  letting  in 
the  remedies  of  its  creditors  against  its  stockholders.^  So, 
under  statutes  of  New  York,  authorizing  proceedings  in  equity 

^  ^n(e,  §6636.  *  PosJ,  §  6666. 

'  Statet).  Commercial  Bank,  supra.  °  State  v.  Bailey,  16  Ind.  46;  s.  c 

»  Com.   „.  Breed,  4  Pick.   (iVIass.)  79  Am.  Dec.  405. 
460.  »  Ante.  §§  3345,  3347. 
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to  wind  up  insolvent  moneyed  corporations,  the  mere  failure 
of  a  bank  to  pay  a  debt  on  demand  would  not  support  such 
a  proceeding.* 

§  6643.  Effect  of  a  Clause  Prohibitingr  Dissolution  until 
Debts  Paid.  —  A  clause  in  the  charter  of  a  bank  to  the  effect 
that  the  corporation  shall  not  be  dissolved  before  the  expira- 
tion of  its  charter  until  its  debts  are  paid,  has  been  held  not 
to  protect  the  corporation  from  a  dissolution  in  a  proceeding 
by  quo  warranto  for  violation  of  its  charter,  —  the  court  taking 
the  view  that  the  clause  was  intended  merely  to  prevent  the 
corporation  from  dissolving  itself,  before  the  expiration  of  its 
charter,  without  paying  its  debts." 

§  6644.  Subsequent  Good  Bebavior. — Where  a  corpora- 
tion has  done  acts  which,  as  mere  matter  of  law,  operate  as  a 
forfeiture  of  its  franchises,  and  entitle  the  State  to  demand  a 
judgment  of  ouster,  its  mere  subsequent  good  behavior  will 
not  disable  the  State  from  demanding  such  judgment.  Nothing 
but  a  waiver  by  the  State  will  release  the  corporation  from  the 

'  The  following  cases  are  cited  in  notes  to  be  returned  to  the  comp- 
support  of  the  text,  without  any  at-  troller  for  redemption,  non-payment 
tempt  to  analyze  them,  since  they  of  rent  for  the  premises  occupied  by 
depend  upon  local  statutes  which  the  association,  nor  having  on  hand 
may  not  be  in  existence  at  the  pres-  less  than  twelve  and  a  half  per  cent 
ent  time : —T  Case  of  Mechanics'  Bank,  of  specie,  nor  the  issue  of  post-notes, 
5  Abb.  Pr.  (N.  Y.)  374;  Livingstone,  were  grounds  warranting  a  dissolution 
Bankof  New  York,  5  Abb.  Pr.  (N.  Y.)  of  a  New  York  banking  association 
338;  «.  c.  26  Barb.  fN.  Y.)  304.  That  to  be  ordered,  see  Parmly  v.  Tenth 
the  mere  refusal  to  pay  a  note  or  Ward  Bank,  3  Edw.  Oh.  (N.  Y.)  395. 
other  evidence  of  debt,  issued  by  a  That  a  creditor  at  large  cannot  main- 
banking  corporation,  when  the  offi-  tain  an  action  to  have  a  corporation 
cers  of  the  corporation  had  reasonable  dissolved  on  the  ground  of  its  insol- 
cause  for  believing  that  the  debt  was  vency,  and  to  compel  the  officers  to 
not  due,  would  not  work  a  forfeiture  make  good  the  losses  from  their  mis- 
of  its  charter,  —  see  Bank  Comm'rs  i).  management,  —  see  Oole  v.  Knicker- 
Bank  of  Buffalo,  6  Paige  (N.  Y.),497.  bocker  Life  Ins.  Co.,  23  Hiin  (N.  Y.), 
Again,   that    neither  discontinuance  255. 

of  business,  reputed  insolvency  and  '  Bank  of  Vincennes  v.   State,   1 

inability  to  pay  their  debts,  having  Blackf.  (Ind.)  267,  270;  s.  c.  12  Am. 

large  amounts  of  notes  outstanding  Deo.  2i/4. 
and  unpaid,  suffering  their  cii-culation 
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consequences  of  its  acts.*  In  such  a  case,  it  has  been  reasoned 
that  the  corporation,  after  the  doing  or  suffering  of  the  guilty 
act  which  incurs  the  penalty  of  forfeiture,  holds  its  franchises 
as  a  mere  tenant  at  will  of  the  State.* 

*  People  V.  Fishkill  &c.  Plankroad      St.  287.    Compare  Ee  Franklin  Tel. 
Co.,  27  Barb.  (N.  Y.)  445.  Co.,  119  Mass.  447. 

'  Erie  &c.  E.  Co.  v.  Casey,  26  Pa. 
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6663.  Sale  or  disposal  of  all  its  prop- 
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quent in  their  charters. 

6668.  Consolidation  of  two  corpora- 

tions. 

6669.  Dissolution  for  the  purpose  of 
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6670.  When  deemed  dissolved  for  the 

purpose  of    effectuating  the 
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§  6650.  Scope  of  This  Chapter. — In  a  former  chapter  we 
have  had  occasion  to  note  three  modes  in  which  a  corporation 
may  become  dissolved,  other  than  by  the  direct  act  of  the  State 
through  its  legislature  or  through  its  judicial  courts:  1.  By 
the  expiration  of  the  period  named  in  its  charter.  2.  By  the 
loss  of  all  its  members.  3.  By  a  surrender  of  its  franchise, 
which  is  accepted  by  the  State.  It  is  proposed  in  the  present 
chapter  to  consider  under  what  circumstances  a  corporation 
may  become  dissolved  other  than  by  the  direct  intervention 
of  the  State;  and  the  discussion  will  have  more  or  less  refer- 
ence to  one  or  the  other  of  these  three  modes  of  de  facto  dissolu- 
tion. 
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§  6651.  By  the  Expiration  of  its  Charter.  —  If  the  charter 
or  governing  statute  of  the  corporation  fixes  a  definite  period 
of  time  at  which  its  corporate  life  shall  expire,  when  that 
period  is  reached,  the  corporation  is  ipso  facto  dissolved,^  with- 
out any  direct  action  to  that  end,  either  on  the  part  of  the  State 
orof  its  members;  and  no  powers  created  by  the  charter  or  gov- 
erning statute  can  thereafter  be  exercised,  except  such  as  are 
continued,  by  force  of  the  statute  law,  for  the  purpose  of  wind- 
ing up  its  affairs.  For  instance,  a  corporation  which  has  the 
franchise  of  demanding  tolls  upon  a  wagon  road  cannot  demand 
such  tolls  after  the  expiration  of  the  period  named  in  its 
charter.*  A  corporation,  which  is  invested  by  its  charter  with 
the  faculty  of  "perpetual  succession,"  without  any  restriction, 
in  other  provisions  of  the  instrument,  upon  the  meaning  of 
this  expression,  has  the  right  to  exist  forever,  although  the  gen- 
eral law  of  the  State  limits  the  duration  of  corporations,  when 
not  otherwise  provided,  to  the  period  of  twenty  years?  As  we 
shall  see  hereafter,  the  general  rule,  in  the  absence  of  saving 
statutes,  is  that  all  actions  by  or  against  a  corporation  abate 
upon  the  expiration  of  the  period  of  existence  limited  in  its 
charter  or  governing  statute;  so  that  whatever  remedies  there- 
after exist  in  respect  to  its  assets,  for  the  purpose  of  calling 
them  in  and  of  distributing  them  among  those  entitled  thereto, 
must  be  supplied  either  by  the  statute  law  or  by  the  remedial 
principles  of  equity.*  , 

'  People  V.  Anderson   &c.  Valley  provided  in  their  charters,   has   no 

Boad  Co.,  76  Oal.  190;  LaGi-ange&c.  application  to  purely  charitable  cor- 

R.  Co.  V.  Eainey,  7  Coldw.  (Tenn.)  porations.     State    v.    Ladies    of   the 

420,  432 ;  Scanlan  v.  Orawshaw,  5  Mo.  Sacred  Heart,  99  Mo.  533.    Nor  was 

App.  337.  this  conclusion  changed  by  the  pro- 

^  People  V.  Anderson  &c.  B.  Co.,  visions  o£  the  revision  of  1855  (Rev. 

supra.  Stat.  Mo.  1855,  pp.  369,  370).    Ibid. 

"  Fairchild  v.  Masonic  Hall  Asso.,  *  It  was  held,  in  an  early  case  in 
71  Mo.  526;  overruling  on  that  point,  Missouri,  that  legal  proceedings  regu- 
Scanlan  v.  Orawshaw,  5  Mo.  App.  larly  commenced  against  a  corporation 
337.  The  first  section  o£  the  general  were  not  affected  by  the  expiration  of 
corporation  law  of  Missouri  (Bev.  its  charter  before  the  determination 
Stat.  Mo.  1845,  ch.  231)  limiting  the  of  such  proceedings  (Lindell  v.  Ben- 
duration  of  corporations  to  a  period  ton,  6  Mo.  361) ;  but  the  question  was 
of  twenty  years,  unless  otherwise  not  well  considered,  and  no  reasons 
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§  6652.  By  the  Loss  of  All  its  Members.  —  It  cannot  be 
stated,  as  a  general  proposition,  as  we  find  the  statement  laid 
down  by  some  of  the  text-writers  and  judicial  decisions,'  that 
a  corporation  may  become  dissolved  by  the  death  of  all  its 
members.  This  statement  is  no  doubt  applicable  to  munici- 
pal corporations,  and  indeed  to  most  corporations  except  those 
having  a  joint  stock;  but  it  has  no  application  whatever  to 
joint-stock  corporations.  In  these  last-named  corporations, 
membership  exists  by  virtue  of  the  ownership  of  the  shares, 
and  where  a  shareholder  dies,  his  shares  being  personal  prop- 
erty, the  legal  title  to  them  immediately  vests  in  his  executors 
or  administrators,  or,  under  some  statutory  conditions,  in  his 
widow  or  next  of  kin,  without  administration.  There  is  only 
a  theoretical  hiatus,  which  exists  between  the  date  of  the  death 
of  the  shareholder  and  the  qualification  of  his  executor,  or  the 
appointment  and  qualification  of  his  administrator;  and  the 
title  of  the  executor  or  administrator  is  understood  to  vest  and 
take  efi'ect  by  relation,  at  the  time  of  the  death  of  the  testator  or 
intestate.  A  true  statement  of  doctrine  under  this  head  is,  that 
a  corporation  may  become  dissolved  by  the  loss  of  all  its  mem- 
bers, and  this  statement  is  applicable  to  any  species  of  corpo- 
ration which  is  capable  of  sustaining  such  a  loss.^  While  it 
is  clear  that  a  dissolution,  for  this  reason,  could  happen  to 
municipal  and  charitable  corporations,  and  generally  to  cor- 
porations which  have  no  joint  stock  the  shares  of  which  are 
transferable  from  person  to  person, — yet  it  is  pointed  out 
that  this  mode  of  dissolution  cannot  take  place  in  respect  of 
pecuniary  or  business  corporations  which  have  a  transferable 
joint  stock,  for  the  reason  that  their  shares,  being  personal 
property,  pass  by  assignment,  bequest,  or  descent,  and  must 
always  remain  the  property  of  some  person  or  persons,  who 
must,  of  necessity,  be  a  member  or  members  of  the  corpora- 


were  given  for  the  conclusion,  which  ^  Eussell   v.    M'Lellan,    14    Pick, 

might  possibly  have  had  reference  to  (Mass.)  63;  Boston  Glass  Manufac- 

some  provision  of  the  statute  law.  tory  v.  Langdon,  24  Pick.  CMass.)  49; 

'  Ante,  §  6567.  8.  c.  35  Am.  Dec.  292. 
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tion  as  long  as  it  exists.*  As  already  pointed  out,^  the  legal 
title  to  its  property  remains  in  the  ideal  body  or  corporation, 
no  matter  how  much  its  individual  members  may  change.  If 
every  member  of  a  joint-stock  corporation  should  die  at  the 
same  moment,  its  shares  would  be  distributed  under  the  stat- 
ute of  distribution,  or  according  to  thetestamentsof  the  deceased 
shareholders,  and  the  legal  representatives  of  the  deceased 
members  would  have  authority,  by  law,  to  manage  the  corpo- 
ration; and  no  dissolution  would,  in  such  a  case,  take  place.'' 
It  is  a  very  common  thing  to  change,  in  one  transaction,  the 
entire  personnel  of  a  corporation,  by  the  concurrent  act  of  all 
its  members,  in  selling  all  their  shares  to  third  persons,  who 
may  thereupon  elect  a  new  board  of  directors.  The  as- 
signees of  the  shares  thus  proceeding  to  reorganize  the  corpo- 
ration, perpetuate  its  legal  existence,  and  the  title  of  the  ideal 
body  to  its  real  and  personal  property  remains  as  before.* 

§  6653.  Where  All  the  Shares  Pass  Into  the  Hands  of 
One  Owner.  —  Another  question  is,  whether,  in  case  the  char- 
ter or  other  governing  statute  limits  the  number  of  members 
which  the  corporation  must  have  to  a  prescribed  minimum, 
and  the  shares  are  so  sold  as  to  pass  into  the  hands  of  a  less 
number,  this  fact,  ipso  facto,  dissolves  the  corporation.  The 
decisions  seem  to  be  unanimous  to  the  effect  that  it  does  not. 
They  rest  upon  the  principle  that  a  corporation  is  not  dis- 
solved by  the  destruction  of  an  integral  portion  of  its  member- 
ship, so  long  as  the  remaining  portion  has  the  power  to  restore 
or  renew  the  defective  part.^     Thus,  in  the  case  of  a  charita- 

'  Boston    Glass    Manufactory    v.  while  nine  members  remain,  such  pro- 

Langdon,   24  Pick.    (Mass.)  49;  g,  c.  vision  not  being  authorized  by  law, 

35  Am.  Dec.  292.  — see  United  Daughters  of  Cornish, 

'  Ante,  §§  1071,  1073.  35  Pa.  St.  80. 

«  Eussell   V.   M'Lellan,    14    Pick.  >  Smiths.  Smith, 3  Desaua.  (S.  C.) 

(Mass.)  63.  557;  State  v.  Vincennes  University, 

*  Wilde  ti.  Jenkins,  4  Paige  (N.  Y.),  5  Ind.  77.    This  decision  was  not  re- 

481.    Tliat  a  charter  y/ili.  not  be  judi-  versed  by  the  dei;ision  of  the  Supreme 

cially  appr'O!;?^,  in  Pennsylvania,  for  a  Court  of   the    United    States  in   14 

beneficial  society,  which  provides  that  Howard,  but  the  latter  decision  pre- 

the  corporation  shall  not  be  dissolved  ceded  the  former.     See  5  Ind.  80. 
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ble  corporation,  no  loss  of  members  destroys  the  corporation, 
so  long  as  a  sufficient  number  remain  to  continue  the  succes- 
sion and  fill  up  the  vacancies.'  Contrary  to  early  opinion,*  it 
is  now  generally  held  that  the  fact  that  all  the  shares  in  a 
joint-stock  corporation  have  passed  into  the  hands  of  two  Tnem- 
bers,^  or  even  into  the  hands  of  a  single  person*  does  not,  ipso 
facto,  work  a  dissolution  of  the  corporation;  since  such  sole 
owner  may  so  dispose  of  the  shares,  as,  by  the  election  of  the 
necessary  directors  and  officers,  to  continue  the  corporate  ex- 
istence. If,  therefore,  such  a  sole  owner  continues  the  business 
under  the  corporate  name,  without  giving  notice  to  the  public 
of  a  dissolution  or  of  his  individual  ownership,  he  is  still  liable 
to  be  sued  as  a  corporation."  Such  sole  owner  does  not  become 
the  legal  owner  of  the  property  of  the  corporation,  but  he  owns 
merely  the  shares,^  though  he  would  probably  be  regarded  as 
the  equitable  owner.''  And,  in  general,  the  dissolution  of  a  cor- 
poration, which  is  made  the  ground  of  an  action,  is  not  shown 
by  evidence  that  the  discharge  of  the  corporate  functions  under 
the  charter  has  become  impossible  by  reason  of  the  diminution 
of  the  number  of  corporators,  where  a  forfeiture  of  the  fran- 
chise has  not  been  declared  by  a  court,  in  a  proper  proceeding." 

§  6654.  Private  Agreements  among'  the  Sole  Stockhold- 
ers.—  A  corporation  is  not  dissolved  in  consequence  of  any 
private  agreement  among  its  sole  stockholders,  unless  the  nec- 
essary effect  of  such  an  agreement  is  a  surrender  of  its  char- 
ter. Thus,  where  a  corporation  came  lawfully  into  existence 
with  but  two  stockholders,  an  agreement  between  them  that 
each  was  to  contribute  half  of  the  expense  in  carrying  on  the 
work  for  which_  the  corporation  was  organized,  that  the  profits 
of  the  venture  were  to  be  divided  equally  between  them,  but 

■  State  V.  Vincennes  University,  5  Ga.  148 ;  Bohannon  v.  Binns,  31  Miss. 

Ind.  77.  355. 

"  Bellona  Company's  Case,  3  Md.  °  Newton  Man.  Co.  v.  White,  supra. 

446.  «  Button  v.  Hoffman,  61  Wis.  20; 

5  Eussell   V.    M'Lellan,   14    Pick.  «.  c.  60  Am.  Re;.  131. 
(Mass.)  63.  '  Compare  ante,  §§  18,  1073,  5096. 

*  Newton  Man.   Co.  v.  White,  42  '  Bohannon  v.  Binns,  31  Miss.  355. 
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that  no  debts  to  strangers  were  to  be  contracted  without  the 
consent  of  both  of  them,  the  subsequent  refusal  of  one  of  the 
corporators  to  be  anj-  longer  bound  by  the  agreement  did  not, 
upon  any  conceivable  theory,  work  a  dissolution  of  the  corpo- 
ration.' 

§  6655.  Omission  to  Elect  Directors.  —  Similarly,  the  mere 
omission  to  elect  directors,  trustees,  or  other  corporate  officers, 
does  not,  of  itself,  work  a  dissolution  of  the  corporation,  even 
in  the  case  of  eleemosynary  and  similar  corporations,  where 
the  directors  or  trustees  are,  in  law,  the  persons  who  are  incor- 
porated and  hence  the  corporation,  —  so  long  as  the  possibil- 
ity of  restoring  the  governing  body,  by  an  election  or  otherwise, 
remains  in  the  members;  and  especially  in  view  of  the  gen- 
eral rule  of  law  that  the  existing  directors,  trustees  and  offi- 
cers hold  over  until  their  successors  are  lawfully  chosen.^  The 
highest  American  court  has  declared  this  principle  with  regard 
to  an  eleemosynary  corporation,^  and  the  reasons  are  stronger 
for  so  holding  in  the  case  of  a  joint-stock  corporation.  In 
the  latter  case,  the  board  of  directors,  or  other  managers  or 
officers,  do  not  form  an  integral  part  of  the  corporation;  and 
therefore  the  omission  to  elect  them  will  operate  merely  to 
suspend  the  powers  of  the  corporation  for  the  time  being, 
since  it  cannot  act  without  them,  but  a  subsequent  election 

1  McKay  v.  Beard,  20  S.  0.  156.  457;   Knowlton  v.  Ackley,   8  Cush. 

'  All  Saints'  Church  v.  Lovett,  1  (Mass.)  93;  Smith  tj.  Natchez  Steam- 
Hall  (N.  Y.),  191;  Lehigh  Bridge  Co.  boat  Co.,  1  How.  (Miss.)  479;  Allen 
«.  LehighCoal&c.  Co.,4Eawle  (Pa.),  v.  New  Jersey  Southern  R.  Co.,  49 
9;  s.  c.  26  Am.  Dec.  Ill;  Com.  v.  How.  Pr.  (N.  Y.)  14;  St.  Louis  &c. 
Cullen,  13  Pa.  St.  138 ;  s.  c.  53  Am.  Loan  Asso.  v.  Augustin,  2  Mo.  App. 
Dec.  450;  Evarts  v.  Killingworth  123 ;  Hoboken  &c.  Asso.  ti.  Martin,  13 
Man.  Co.,  20  Conn.  447;  Harris  v.  N.  J.  Eq.  427;  Rose  t).  Turnpike  Co., 
Mississippi  Valley  &e.  E.  Co.,  51  3  Watts  (Pa.),  46;  Blake  v.  Hinkle, 
Miss.  602;  Vincennes  University  v.  10  Yerg.  (Tenn.)  218;  People  v. 
State,  14  How.  (U.  S.)  268,  273;  Bos-  Eunkle,  9  Johns.  (N.  Y.)  147.  Corn- 
ton  Glass  Manufactory  v.  Langdon,  pare  Ward  v.  Sea  Ins.  Co.,  7  Paige 
24  Pick.  (Mass.)  49;  8.  c.  35  Am.  Dec.  (N.  Y.),  294.  Compare  ante,  5  6639. 
292,  295;  Baker  V.  Backus,  32111.  79;  'Vincennes  University  v.  State, 
Cahill  V.  Kalamazoo  Mut.  Ins.  Co.,  2  14  How.  (U.  S.)  268,  273. 
Dougl.  (Mich.)  124;  s.  c.  43  Am.  Dec. 
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will  restore  its  functions.'  The  conclusion  is  unavoidable, 
where  the  charter  expressly  provides  that,  in  case  of  the  failure 
to  elect  directors  at  the  prescribed  time,  the  old  directors  shall 
continue  in  the  offices  until  their  successors  are  elected;^  but 
it  is  not  at  all  necessary  to  the  conclusion  that  there  should 
be  such  a  charter  provision.'  It  is  scarcely  necessary  to  add 
that  a  dissolution  of  a  corporation  does  not  arise  from  a  fail- 
ure to  re-elect  officers  at  the  proper  periods,  when  the  corporate 
offices  are  in  fact  filled,  and  their  functions  exercised,  by  offi- 
cers de  facto;  for  in  such  a  case  it  is  clear  that  a  new  election 
may  be  had.*  Where  there  is  a  statute  providing  that,  in 
case  of  a  suit  against  a  corporation  which  has  failed  to  elect 
directors,  service  may  be  had  on  the  late  proper  officers,  such 
a  failure  will  not,  of  course,  prevent  the  recovery  of  a  judg- 
ment against  the  corporation.* 

§  6656.    Resignation    of     the    Corporate    Oflftcers.  —  For 

stronger  reasons,  it  must  be  apparent  that  the  mere  resigna- 
tion of  all  the  officers  of  a  corporation  does  not  work  a  disso- 
lution of  the  corporation;  so  long  as  the  possibility  remains 
of  again  filling  the  offices,  by  an  election  or  otherwise." 

§  6657.  When  Election  will    not    Prevent  Dissolution. — 

On  the  other  hand,  where  it  is  necessary,  in  order  to  give 

>  Rose  V.  Turnpike  Co.,  3  "Watts  &c.  Co.,  4  Eawle  (Pa.),  9;  s.  c.  26 

(Pa.),  46;  Boston  Glass  Manufactory  Am.  Dec.  Ill;  Philips  «.  Wickham, 

V.  Langdon,  24  Pick.  (Mass.)  49;  s.  c.  1  Paige  (N.  Y.),  690;  Slee  v.  Bloom, 

35  Am.  Dec.  292,295.     See  Corpora-  5  Johns.  Ch.   (N.  Y.)   366;  Vernon 

tion  of  Colchester  v.  Seaber,  3  Burr.  Society  v.  Hills,  6  Cow.  (N.  Y.)  23. 
1866,  1870.  *  Blakei;.  Hinkle,  lOYerg.  (Tenn.) 

2  Cahill  V.  Kalamazoo  Mut.  Ins.  218.    That  the  omission  of  a  corpo- 

Co.,  2  Dougl.   (Mich.)  124;  «.  c.  43  ration  to  elect  a  cZert  during  the  year 

Am.  Dec.  457,  463;  Slee  v.  Bloom,  5  previous  to  incurring  the  debt  sued 

Johns.  Ch.  (N.  Y.)  366.  on,  will  not  be  a  good  defense  by  a 

'  Cahill  V.  Kalamazoo  Mut.  Ins.  stockholder  in  a  proceeding  to  make 

Co.,  2  Dougl.  (Mich.)  124;  s.  c.  43  him  personally  liable  for  a  debt  of 

Am.  Dec.  457,   464;    citing  Ang.   &  the  corporation,  — see   Knowlton  v. 

Ames  Corp.  77;  2  Kent's  Com.  295;  Ackley,  8  Cush.  (Mass.)  93. 
People  V.  Runkle,  9  Johns.  (N.  Y.)  ^  Muscatine  Turn  Verein  t;.  Funck, 

147.  18  Iowa,  469. 


Lehigh  Bridge  Co.  v.  Lehigh  Coal 
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effect  to  the  rights  of  creditors  against  shareholders,  to  treat  the 
corporation  as  dissolved,  under  a  principle  already  stated,^  it 
is  held  that  the  mere  election  of  trustees  for  the  purpose  of 
keeping  the  corporation  in  its  existence  will  not  be  deemed 
to  have  prevented  such  a  dissolution? 

§  6668.  Circumstances  uader  Which  the  Incapacity  to 
Revive  Exists. —  Chancellor  Walworth,  in  a  learned  opinion, 
has  said:  "  The  incapacity  to  revive  or  resuscitate  the  powers 
of  a  corporation  may  arise  from  three  causes:  1.  The  absence 
of  the  necessary  officers  who  are  required  to  be  present  when 
the  deficiency  is  supplied,  or  their  incapacity  or  neglect  to  do 
some  act  which  is  requisite  to  the  validity  of  the  appointment. 
2.  The  want  of  the  necessary  corporators  who  are  required  to 
unite  in  the  appointment.  3.  The  want  of  the  proper  persons 
from  whom  the  appointment  is  to  be  made."* 

§  6659.  Mere  Kon-user  of  Corporate  Powers. — A  corpo- 
ration is  not  ipso  facto  dissolved  for  all  purposes,  by  merely 
neglecting  to  exercise  its  corporate  powers,  so  long  as  the  pos- 

'  Ante,  §  3345.  See  also  post,  §  6670.  but  the  sixth  section  of  the  act 
'  Briggs  V.  Penniman,  8  Cow.  expressly  excludes  the  second  class, 
(N.  Y.)  387;  s.  c.  18  Am.  Dec.  454;  and  no  provision  is  made  for  cases  of 
affirming  s.  c.  sub  nom.  Penniman  v.  the  third  class.  The  result  of  an 
Briggs,  1  Hopk.  Ch.  (N.  Y.)  300.  examination  of  all  the  cases  on  this 
^  Philips  V.  Wickham,  1  Paige  subject  is  the  principle  so  ably  and 
(N.  Y.),  590,  596.  In  support  of  this  successfully  contended  for  by  Serjeant 
text  he  added  the  following:  "Ttie  East,  in  The  King  ^).  Pasmore,  that  if 
case  of  The  Corporation  of  Banbury,  the  corporators  have  the  power  in 
before  referred  to  [10  Mod.  346],  themselves  to  supply  the  deficiency 
appears  to  be  one  of  the  first  descrip-  in  their  body,  their  rights  are  not 
tion.  And  the  case  cited  from  Rolle,  extinguished,  but  only  dormant.  If, 
and  that  put  by  Chief  Baron  Comyn,  however,  that  power  is  gone,  and 
as  well  as  The  King  v.  Pasmore  (3  they  cannot  act  until  the  deficiency 
T.  R.  199),  and  The  Corporation  of  is  supplied,  the  corporation  is  dis- 
Maidstone,  and  The  Borough  of  Tev-  solved.  In  the  language  of  Lord 
erton,  referred  to  in  that  case,  all  Mansfield,  this  is  not  a  forfeiture  for 
appear  to  belong  to  the  two  last  non-user,  but  is  a  consequence  of  law. 
clasKes  of  cases.  The  statute  11  Geo.  'The  corporation  is  dead,  and  not 
1.,  ch.  4  (15  Stat,  at  Large,  178),  has  barely  asleep.' "  Philips  v.  Wick- 
provided  for  the  first  class  of  cases;  ham,  1  Paige  (N.  Y.),  590,  596. 
5260 


IPSO  FACTO  FORFBiTURES.     [6  Thoiup.  Corp.  §  6660. 

sibility  remains  of  resuming  them.^  An  abandonvient  or  sur- 
render by  the  corporators  of  their  franchises  is  a  question 
both  of  fact  and  intent,  and  undoubtedly  such  an  abandon- 
ment may  be  proved  by  acts  as  well  as  by  words?  Neverthe- 
less, it  has  been  held  that  a  non-user,  even  for  twenty  years,  is 
not,  per  se,  conclusive  evidence  of  an  abandonment,  although  it 
is  a  relevant  fact  in  determining  the  question.*  On  the  other 
hand,  where  a  chapter  of  Free  Masons  disposed  of  all  their 
real  and  personal  property,  consisting  of  their  hall,  their  fur- 
niture and  equipments,  pursuant  to  a  vote  of  the  society,  and 
for  twenty-three  years  held  no  meetings,  elected  no  officers, 
performed  no  acts  required  by  its  laws  and  rules,  and  ceased 
to  have  any  visible  organization,  —  it  was  held  that  the  legal 
existence  of  the  chapter  was  destroyed,  and  that  it  was  beyond 
the  power  of  the  State  chapter  to  restore  it  to  life,  so  as  to 
preserve  for  it  a  continued  existence  from  the  time  of  its  dis- 
organization. Nor  did  a  rule  of  the  association  that  officers 
elected  should  hold  their  offices  until  others  were  elected, 
operate  to  preserve  its  legal  existence.^ 

§  6660.  Asslgrnment  of  AH  its  Property.  —  It  follows  from 
the  foregoing  that  the  mere  fact  that  a  corporation  ceases  its 
business  and  makes  an  assignment  of  all  its  property  to  a  trus- 
tee for  the  payment  of  its  debts,^  and  thereafter  discontinues, 
for  several  years,  to  hold  annual  meetings  and  to  choose 
directors,'  does  not  work  a  dissolution  so  as  to  disable  it  from 

•  Brandon  Iron  Co.  v.  Gleason,  24  "  De  Camp  v.  Alward,  52  Ind.  468; 
Vt.  228;  Baptist  Meeting  House  v.  Boston  Glass  Manufactory  v.  Lang- 
Webb,  66  Me.  398;  Kollins  v.  Clay,  33  don,  24  Pick.  (Mats.)  49;  s.  c.  35  Am. 
Me.  132;   Attorney-General  v.  Bank  Dec.  292. 

of  Niagara,  Hopk.  Ch.  (N.  Y.)   354;  ^Boston    Glass     Manufactory    v. 

Russell  V.  M'Lellan,  14  Pick.  (Mass.)  Langdon,  supra.    In  this  case  it  does 

63 ;  University  of  Maryland  v.  Will-  not  quite  clearly  appear  bow  the  cor- 

iams,  9  Gill  &  J.  (Md.)  365;  Moseby  poration  could  have  had  any  title  to 

V.  Burrow,  52  Tex.  396.  maintain  an  action  upon   the    note 

'Post,   §  6683,  et  seg.      Compare  -which  was  the  subject  of  the  suit,  after 

ante,  §  60,  et  Beg.  it  had  transferred  all  its  assets  to  trus- 

'  Saritan    Water    Power    Co.    v.  tees  for  the  payment  of  its  debts.    To 

Veghte,  21  N.  J.  Eq.  463.  the   same   effect    as  the   text,    see 

*  Strickland  v.  Prichard,  37  Vt.  Brandon  Iron  Co.  v.  Gleason,  24  Vt. 
324.  228. 
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maintaining  an  action  on  an  evidence  of  indebtedness  due  to 
it.  Tliis  position  is,  of  course,  more  clear  where  the  deed  of 
assignment  contains  clauses  which  contemplate  the  future  ex- 
istence of  the  corporation,  as  where  it  covenants  that  the  cor- 
poration will  make  any  further  conveyance  and  assurance 
which  may  become  necessary,  and  will  do  and  perform  any 
other  and  further  act  which  may  be  required,  to  enable  the 
assignees  fully  to  execute  their  trust.*  But  this  may  be  a  de  facto 
dissolution  for  the  purpose  of  letting  in  the  remedies  of  its 
creditors  against  its  stockholders.* 

§  6661.  Resolution  of  Directors  to  "Wind  up  as  Trustees. 

—  It  has  been  held  that  the  fact  that  the  directors  of  a  corpo- 
ration resolved  to  notify  the  stockholders  that  the  affairs  of 
the  corporation  should  be  at  once  wound  up  by  the  directors 
acting  as  trustees  under  the  statute,  and  that  a  meeting  should 
be  called  to  ratify  the  action  of  the  directors,  is  not  evidence 
that  the  corporation  was  dissolved,  nor  did  it  show  that  a  sub- 
sequent call  upon  stock  by  the  directors  was  invalid.^ 

§  6662.  Sale  of  AH  the  Corporate  Property  to  Foreclose 

a  liien. —  It  has  been  held  that,  when  the  State  becomes  the 
purchaser  of  a  railroad  under  a  lien  which  it  has  reserved  to 
secure  bonds  which  it  has  issued  to  aid  in  the  construction 
of  the  railroad,  both  tlie  lien  and  the  railroad  corporation  are 
extinguished,  and  the  indebtedness  is  extinguished  with  the 
company.''  In  other  words,  such  a  purchase  was  held  to 
work  a  dissolution  of  the  corporation,  because  it  totally  de- 
stroyed the  end  and  object  for  which  it  was  created.*  But 
these  lioldings  are  certainly  contrary  to  the  general  current 
of  authority  and  the  general  understanding  of  the  profession. 
A  sale  under  a  decree  to  foreclose  a  mortgage,  of  the  property 
and  franchises  of  a  corporation,  does  not,  ipso  facto,  work  its 

1  Boston    Glass    Manufactory   v.  *  Opinion  of   the  judges,  37  Mo. 

Langdon,  supra.  131,  134. 

»  Ante,  §  3345 ;  post,  §  6670.  '  Moore  v.  Whitcomb,  48  Mo.  643, 

"  Lucas  Market  Sav.  Bank  v.  Gold-  548. 
soil,  8  Mo.  App.  596. 
5262 


IPSO  FACTO  FORFEITURES.     [5  Thomp.  Corp.  §  6663. 

dissolution.-'  One  reason  for  this  conclusion  is,  that  such  a 
sale  does  not  pass  the  'primary  franchise  of  a  corporation,  — 
that  is,  its  franchise  to  be  a  corporation;  but  it  merely  passes 
its  secondary  franchises,  —  that  ia  to  say,  whatever  right  it  has 
to  operate  the  particular  railroad  or  the  particular  property 
which  has  been  the  subject  of  the  mortgage.* 

§  6663.  Sale  or  Disposal  of  All  its  Property.  —  The  sale 
or  disposal  by  a  corporation  of  all  of  its  property  does  not,  of 
itself,  work  such  a  dissolution  of  the  corporation  as  disables 
it  from  thereafter  exercising  its  corporate  powers,  though  it 
may  have  the  effect  of  substantially  destroying  the  object  for 
which  the  corporation  was  created.^  But,  in  this  connection, 
we  may  find  an  apt  illustration  of  what  the  courts  frequently 
hold,  that  a  corporation  may  be  regarded  as  dissolved  for  the 
purpose  of  letting  in  the  rights  of  creditors,  and  yet  as  being 
existent  when  it  is  necessary  to  exercise  its  right  to  sue  for  a 
proper  purpose  and  in  a  proper  case.  For  the  purpose  of  en- 
abling a  creditor  of  a  corporation  to  proceed  directly  against 
its  stockholders  for  the  collection  of  his  debt,  it  has  often  been 
held  that  a  virtual  surrender  of  its  franchises  and  a  de/acJo 
dissolution  will   be  presumed  from  the  circumstance  that  it 

'  Smith  V.  Gower,  2  Duvall  (Ky.),  tion  carrying  on  the  same  business  in 
17;  ante,  §  5370.  another  State, — see  Kelseya.  Pfaud- 
'  Ante,  §§  5353,  6236.  ler  Process  Fermentation  Co.,  54  Hun 
'  Reichwalcl  v.  Commercial  Hotel  (N.  Y.),  10.  Thai  fh^  dissolution  of  a 
Co.,  106  III.  439 ;  Hill  v.  Fogg,  41  Mo.  corporation,  a  sale  of  its  property,  and 
563,569:  Powell  i).  North  Missouri  R.  a  division  of  its  assets,  maybe  en- 
Co.,  42  Mo.  63;  Kansas  City  Hotel  joined,  where  the  provisions  in  its  con- 
Oo. '«.  Sauer,  65  Mo.  279 ;  State  v.  Bank  stitution  have  impressed  the  society 
of  Maryland,  6  Gill  &  J.  (Md.)  205;  with  the  character  of  a  charity,  — sse 
s.  c.  26  Am.  Dec.  561 ;  New  Jersey  Mayer  v.  Society  for  the  Visitation  of 
Zinc  Co.  V.  Boston  Franklinite  Co.,  the  Sick,  &c.,  2  Brews.  (Pa.)  385. 
13  N.  J.  Eq.  322;  Barclay  v.  Talman,  That  a  stockholder  participating  in  a 
4  Edw.  Ch.  (N.  Y.)  123;  Russell  v.  scheme  by  which  a  corporation  trans- 
M'Lellan,  14  Pick.  (Mass.)  63 ;  Brinck-  fers  all  its  assets  to  another  may  be 
erhoft  n.  Brown,  7  Johns.  Ch.  (N.  Y.)  thereby  estopped  from  asserting  any 
217;  Smith  v.  Gower,  2  Duvall  (Ky.),  rights  as  a  stockholder  in  the  old  com- 
17.  That  a  corporation  has  no  power  pany,  —  see  St.  Louis  &c.  Co.  v.  San- 
to transfer  all   its    pro'">prty  in  ex-  doval  &c.  Co.,  116111.  170,  178. 


change  for  stock  in  a  foreign  corpora- 
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has  transferred  all  its  assets,  and  from  other  circumstances 
that  would  not  ordinarily  work  a  dissolution  per  se}  On  the 
other  hand,  there  are  holdings  to  the  effect  that  the  mere  fact 
of  the  sale  of  all  the  visible  property  of  a  corporation,  and  a 
temporary  suspension  of  its  manufacturing  business,  is  not  a 
sufBcient  ground  for  considering  it  dissolved,  so  as  to  render 
the  stockholders  individually  responsible,  so  long  as,  by  a  reg- 
ular election  of  trustees,  there  has  been  kept  up  a  continued 
succession,  and  the  company  has  been  kept  in  operation,  and 
has  capacity  to  resume  its  business.^ 

§  6664.  Cessation  of  Active  Business.  —  For  stronger  rea- 
sons, the  dissolution  of  a  corporation  is  not  necessarily  im- 
plied from  its  mere  cessation  of  active  business.' 

§  6665.  Attempting  to  Change  Name. — An  attempt  by  a 
corporation  to  change  its  corporate  name  in  a  manner  not 
authorized  by  law,  does  not,  of  itself,  have  the  effect  of  avoid- 
ing its  charter,  or  operate  as  a  dissolution/  It  follows  that, 
where  a  corporation  has  assumed  to  change  its  name  without 
authority  of  law,  an  action  begun  by  it  in  its  lawful  name  and 
prosecuted  to  judgment  under  its  changed  name,  results  in  a 
good  judgment,  and  one  which  will  not  even  be  reversed  in  a 
direct   proceeding.      In    such   a   case  it  was   said:    "  If  the 

^  Ante,  §  3345,  et  seq.;  post,  §6670;  to  be  deemed  to  have  surrendered  its 

Kehlor  v.  Lademann,  11    Mo.  App.  franchises,  by  reason  of  insolvency 

550;  Slee  v.  Bloom,  19  Johns.  (N.  Y.)  and  a  suspension  of  business  for  Jess 

456;  s.  c.  10  Am.  Dec.  273;  McDonnell  than  a  year;  and  the  court  took  the 

V.  Alabama  Gold  Life  Ins.  Co.,  85  Ala.  view  that  such  a  conclusion  is  not  to 

401 ;  s.  c.  5  South.  Eep.  120.  be  reached  unless  the  corporation  has 

''  Brinckerhoff  v.  Brown,  7  Johns,  lost  all  power  to  continue  or  to  re- 

Ch.  (N.  Y.)  217;  Bradt  v,  Benedict,  sume  its  business.     See,  as  to  this 

17  K.  Y.  93.    In  this  last  case,  the  statute,  ante,  §  6619. 

governing  statute  (2  Rev.  Stat.  N.  Y.  '  Kansas  City  Hotel  Co.  „.  Sauer, 

463,  §  38)  declared  that  a  corporation  65  Mo.  279 ;  State  Nat.  Bank  v.  Bobi- 

which,    for   one  whole  year,   has  re-  doux,     57    Mo.   446;    Butchers    and 

mained  insolvent  or  suspended  its  or-  Drovers'   Bank  v.  Pulitzer,   11   Mo. 

dinary  business,  shall  be  deemed  to  App.  594. 

have  surrendered  its  franchises ;  and  *  O'Donnell  v.  Johns,  76  Tex.  362; 

the  statute  was  held  to  be  cumulative,  g.  c.  13  S.  "W.  Rep,  376. 
and  the  question  was,  whether  it  was 
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attempted  change  of  name  was  unlawful,  it  would  still  be  a 
lawful  corporation  with  the  name  by  which  it  brought  its 
suit."  * 

§  6666.  Insolvency  of  the  Corporation. — JN  either  the  in- 
solvency of  a  corporation,  nor  the  circumstances  which  usu- 
ally attend  an  insolvency,  such  as  the  appointment  of  a 
receiver,  works  a  dissolution  of  the  corporation,  so  as  to  disable 
it  from  exercising  its  corporate  powers  and  using  its  corporate 
name  for  the  purpose  of  protecting  the  rights  of  those  benefici- 
ally interested  in  its  assets  and  business;*  since  the  possession 
of  property  is  not  essential  to  the  existence  of  a  corporation.' 
A  corporation  is  not,  therefore,  dissolved  because  a  receiver  of 
its  assets  has  been  appointed  by  reason  of  its  insolvency,  un- 
less the  court  appointing  the  receiver  has,  under  the  author- 
ity of  a  statute,  issued  an  injunction  against  the  exercise  of 
its  franchises,  which  injunction  is  made  tantamount  to  a  dis- 
solution.* To  state  a  case  in  illustration  of  this  principle,  let 
us  suppose  that  a  corporation  is  suing  to  enforce  an  obligation 
made  to  it;  that  the  defendant  sets  up,  by  way  of  defense,  that 
the  corporation  has  become  dissolved,  and  is  hence  incapable 
of  maintaining  the  action,  but  that  the  right  of  action,  if  any, 
has  passed  to  its  trustees  or  other  legal  representatives  for  the 
purposes  of  its  liquidation.  It  has  been  held  that  such  an 
answer  sets  up  no  defense  to  the  action,  and  that  evidence 
under  the  answer,  that  the  corporation  has  become  insolvent 
and  ceased  to  do  business,  is  inadmissible.'     But,  on  the  other 

>  O'Donnell  v.  Johns,  76  Tex.  362;  '  Moran  v.   Lydecker,    27    Hun- 

«.  c.  13  S.  W.  Eep.  376.  Compare onte,  (N.  Y.),  582;  Moseby  t;.  Burrow,  52 

§  288,  et  seg.  Tex.  396 ;  Dewey  v.  St.  Albans  Trust 

'  Hoyt  V.  Shelden,  3  Bosw.  (N.  Y.)  Co.,  56  Vt.  476;  s.  c.  48  Am.  Eep. 
267;  Nimmons  v.  Tappan,  2  Sweeny  803.  Compare  Denike  v.  New  York 
(N.  Y.),  652;  Pondville  Company  v.  &c.  Co.,  80  N.  Y.  599;  Davenport  v. 
Clark,  25  Conn.  97;  Boston  Glass  City  Bank,  9  Paige  (N,  Y.),  12;  Bos- 
Manufactory  V.  Langdon,  24  Pick,  ton  Glass  Manufactory  ».  Langdon, 
(Mass.)  49;  «.  c.  35  Am.  Dec.  292;  24  Pick.  (Mass.)  49 ;  s.  c.  35  Am.  Dec. 
Catlin  V.  Eagle  Bank,  6  Conn,  233.  292. 

'  Boston    Glass    Manufactory    v.  "  Butchers    &  Drovers'    Bank    v. 

Langdon,  24  Pick.  (Mass.)  49;  s.  c.  Pulitzer.  11  Mo.  App.594. 
35  Am.  Dec.  292. 
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hand,  in  pursuance  of  a  principle  already  discussed,'  where  it  is 
necessary  to  consider  a  business  corporation  dissolved  in  order 
to  effectuate  the  rights  of  its  creditors  against  its  stockholders, 
a  total  insolvency,  accompanied  by  a  non-user  of  its  fran- 
chises and  a  permanent  cessation  of  its  business,  will'  be 
regarded  as  a  surrender  of  its  franchises  and  an  ipso  facto  dis- 
solution.' 

§  6667.  Breaches  of  Conditions  Subsequent  in  their  Char- 
ters.— We  have  already  considered  the  rule'  that  breaches  of 
conditions  subsequent  in  the  charter  or  governing  statute  of  a 
corporation, —  those,  for  instance,  which  relate  to  the  formal- 
ities of  its  organization,  or  the  manner  in  which  its  stockhold- 
ers shall  pay  up  its  subscriptions,  the  election  of  its  directors, 
and  the  like,  —  do  not  furnish  sufficient  grounds  for  regard- 
ing the  corporation  as  ipso  facto  dissolved.  And  this  is  espe- 
cially true  in  regard  to  the  election  of  directors,  where  there 
are  by-laws  providing  that  those  elected  shall  serve  until  their 
successors  are  elected  and  qualified  according  to  law.*  Of  this 
nature  is  a  failure  to  comply  with  a  provision  in  the  charter 
of  a  bridge  company,  that  the  company  should  give  a  bond  for 
the  completion  of  the  bridge  within  a  limited  time,  where 
this  was  not,  in  terms,  prescribed  as  a  condition  precedent.* 

§  6668.  Consolidation  of  Two  Corporations.  —  On  princi- 
ples already  fully  discussed,"  the  union  or  consolidation  of  two 
corporations,  under  a  law  which  continues  their  liabilities,  or 
without  the  existence  of  a  special  statute  so  enacting,  does 
not  work  such  a  dissolution  of  either  of  them  as  will  abate  an 
action  commenced  against  one  of  them  before  the  consolida- 

'  Ante,  §§  3345,  3346,  3347.  Mo.  App.  87 ;  Perry  v.  Turner,  55  Mo. 

»  See  also  post,  §  6670 ;  Penniman  418,  427. 
,,.  Briggs,  1  Hopt.  Ch.  (N.  ¥.1  300;  'Ante,   §  6587,   et   uq.    Compare 

affirmed  mh  nom.    Briggs  v.  Penni-  anie,  §  6611. 

man,  8  Cow.  (N.  Y.)  387;  s.  c.  18  Am.  «  Searcy  v.  Yarnell,  47  Ark.  269; 

Dec.  454.    See  Brinkerhoff  v.  Brown,  «.  c.  1  S.  W.  Eep.  319,  321. 

7  Johns.  Ch.  (N.  Y).  217 ;  Slee  v.  '  Toll  Bridge  Co.  v.  Connecticut 
Bloom,  19  Johns.  (N.  Y.)  456 ;  «.  c.  10  River  Co.,  7  Conn.  28. 

Am.  Dec   273;  Dryden  v.  Kellogg,  2  •  Ante,  §§  396,  399. 
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tion  was  effected,*  though  it  may  require  an  amendment  of  the 
pleadings  for  the  purpose  of  keeping  the  record  straight.^ 

§  6669.  Dissolution    for    the    Purpose    of    Taxation.  —  A 

corporation  may  cease  to  exist  de  facto  for  the  purpose  of  fax- 
ation,  although  it  has  not  been  dissolved  in  a  judicial  proceed- 
ing. Thus,  it  has  been  held,  under  taxing  laws  of  New  York, 
that  a  bank  is  not  taxable  during  the  period  of  six  years  al- 
lowed by  the  statute,'  after  the  redemption  of  ninety  per  cent 
of  its  circulation,  for  closing  its  business,  if  it  has  perma- 
nently ceased  to  transact  any  banking  business.  By  ceasing  to 
act  as  a  bank,  it  loses  its  character  as  such,  and  is  no  longer 
deemed  to  exist  as  a  bank  for  purposes  of  taxation.'' 

§  6670.  When  Deemed  Dissolved  for  the  Purpose  of  Effec- 
tuating' the  Rights  of  its  Creditors.  —  We  shall  now  separately 
and  briefly  state  a  leading  exception  to  the  principle  that  a 
corporation  is  not  ipso  facto  dissolved  by  its  insolvency,  the 
cessor  of  its  business,  the  divesture  of  its  property,  or  the  non- 
user  of  all  its  franchises.  This  principle  has  arisen  out  of  the 
necessity  of  doing  justice,  under  those  statutes  which  have 
been  enacted  in  many  of  the  States  providing  that,  for  all 
debts  of  certain  corporations,  due  and  owing  at  the  time  of  their 
dissolution,  the  persons  then  composing  the  corporation  shall 
be  liable  to  the  extent  of  their  respective  shares  of  stock 
therein,  to  its  creditors.^  With  such  a  statute  in  force,  an  in- 
solvent corporation  would  cease  to  exercise  its  franchises  and 
fade  out  of  existence;  and  when  its  creditors  proceeded 
against  its  stockholders  to  enforce  their  statutory  liability,  the 
latter  would  plead  that  the  condition  named  in  the  statute 
had  not  arrived,  because  the  corporation  was  not  dissolved; 
and  they  would  plant  themselves  on  the  proposition  that  a 
corporation  is  not  dissolved  by  a  non-user  of  its  franchises, 

*  Baltimore  &c.  R.  Co.  v.  Musselman,  2  Grant  Caa.  (Pa.)  348. 
'  Ante,  §  403.  '  For  a  consideration  of  such  stat- 

•  N.  y.  Laws  1859,  ch.  236.  utes,  see  ante,   §  S3ii,  et  seg.;  post, 

*  Metcalf  V.  Messenger,  46  Barb.      §  6729,  et  seg. 
(N.  Y.)  325. 
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but  that  there  must  be  a  direct  proceeding  by  the  State,  result- 
ing in  a  judgment  of  forfeiture  and  dissolution.  The  courts 
found  themselves  obliged,  for  the  mere  sake  of  justice,  to  meet 
this  defense  with  the  proposition  that  a  corporation  may  do 
or  suffer  acta  to  be  done,  which  amount,  in  contemplation  of 
law,  to  a  surrender  of  its  franchises;  and  that  if  it  suffer  acts  to 
be  done  which  have  the  effect  of  destroying  the  end  and  ob- 
ject for  which  it  was  created,  this  will  be  equivalent  to  a  sur- 
render of  its  rights,  and  will  work  its  dissolution.^  But  the 
limitations  of  this  doctrine  must  be  carefully  kept  in  view. 
It  has  no  just  application,  in  a  litigation  by  or  against  a  cor- 
poration, where  the  corporation  itself  asserts  the  fact  of  its  own 
existence.  It  was  so  held  in  an  important  case  in  Tennessee, 
upon  a  bill  of  review  in  chancery  filed  by  a  railway  company.^ 
It  has  not  escaped  the  observation  of  capable  judges  that  the 
dissolution  of  a  corporation  sometimes  means  an  annulment  of 
its  franchises  or  a  termination  of  its  existence,  and  sometimes 
a  mere  judicial  act  which  alienates  its  property  and  suspends 
its  business  without  terminating  its  existence;  so  that  the 
corporation  may,  for  certain  purposes,  be  considered  as  dis- 
solved, so  far  as  to  be  incapable  of  doing  injury  to  the  public, 
while  it  yet  retains  vitality  so  far  as  essential  for  the  protec- 
tion of  the  rights  of  others.^ 

§  6671.  When  an  Injunction  against  a  Corporation  Is 
Made  Perpetual.  —  Under  other  statutory  systems,  a  corpora- 
tion is  deemed  dissolved  for  all  purposes,  when  an  injunction 

'  Blee  V.  Bloom,  19  Johns.  (N.  Y.)  7  Coldw.  (Tenn.)  420,  438.     Chancel- 

456;  s.  c.  10  Am.  Dec.  273;  Moore  r.  lor  Kent,  in  his  Commentaries,  has 

"Whitcomb,  48  Mo.  543, 547 ;  Briggs  v.  carefully  pointed  out  what  he  deems 

Penniman,  8  Cow.  (N.  Y.)  387 ;  ».  c.  to  be  a  just  limitation  of  the  doctrine 

18  Am.  Dec.  454 ;  affirming  Penniman  of  the  celebrated  case  of  Sleei;.  Bloom, 

*.  Briggs,  1  Hopk.  Oh.   (N.  Y.)  300;  19  Johns.  (N.  Y.)  466,  s.  c.  10  Am. 

State  Sav.  Asso.  v.  Kellogg,  52  Mo.  Dec.  273,  —  which  is  that  it  is  merely 

683;  Dryden  v.  Kellogg,  2  Mo.  App.  a  doctrine  devised  to  save  the  rights  of 

87 ;  Perry  v.  Turner,  55  Mo.  418,  427.  creditors,  and  that  it  does  not  apply 

Compare    Lagrange  &o.   E.    Co.    v.  in  other  cases.    2  Kent's  Com.  311. 

Eainey,  7  Coldw.  (Tenn.)  420,  438.  •  Re    Independent    Ins.     Co.,    1 

'  Lagrange  &c.  R.  Co.  v.  Eainey,  Holmes  (U.  S.),  103. 
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against  the  exercise  of  its  franchises  is  made  perpetual,  in 
statutory  proceedings,  dissolve  it  and  wind  it  up  by  means 
of  a  receiver,'  —  and  not  until  then.'  Under  a  statute  of 
Maine,'  making  each  stockholder  of  a  bank  liable,  upon 
the  expiration  of  the  chiarter,  for  the  redemption  of  all 
unpaid  bills,  in  proportion  to  the  stock  he  then  holds,  the 
charter  expires  when  an  injunction  against  the  further  prose- 
cution of  business  is  made  perpetual.*  On  the  other  hand, 
it  was  laid  down  by  Chancellor  Walworth,  on  unquestionable 
grounds,  that  judgments  and  executions  obtained  against  a 
corporation,  and  sales  of  corporate  property  thereunder,  before 
any  proceedings  have  been  instituted  to  obtain  a  judgment  or 
decree  declaring  a  surrender  of  the  corporate  franchises  and 
a  dissolution  of  the  corporation,  are  valid,  and  the  purchasers 
at  such  sales  acquire  good  titles.* 


'  Wiswell  V.  Starr,  48  Me.  401 ;  Dane 
».  Young,  61  Me.  160. 

*  Mickles  v.  Rochester  City  Bank, 
11  Paige  (N.Y.),  118;  ».c.42Am.  Deo. 
103,  per  Walworth  Oh. 

»  Rev.  Stat.  Me.  1857,  eh.  47,  §  46. 

*  Wiswell  V.  Starr,  48  Me.  401 ; 
Dane  v.  Young,  61  Me.  160. 

'  Mickles  v.  Rochester  City  Bank, 
11  Paige  (N.  Y.),  118;  s.  c.  42  Am.  Dec. 
103.  This  decision  was  under  a  stat- 
ute of  New  York,  elsewhere  con- 
sidered (ante,  §  6619),  authorizing  the 
dissolution  of  corporations  for  non- 
user  of  their  franchises  for  a  whole 
year.  The  point  in  judgment  was 
that  the  effect  of  the  statute  was  not 
to  put  an  end  to  corporations  for 
all  purposes,  at  the  termination  of 
the  year  from  the  commencement  of 
which  the  insolvency  or  non-user 
dated,  so  as  to  deprive  their  creditors 
of  ail  the  remedies  which  they  might 
otherwise  effectuate  by  actions  against 
the  corporation;  but  that  its  object 
was  to  enable  the  creditors  and  all 
others  who  were  interested  in  having 
a  surrender  of  its  privileges  and  its 


dissolution  declared,  to  take  proper 
proceedings  for  that  purpose.  The 
conclusion,  therefore,  was  that  until 
a  judgment  upon  a  guo  warranto,  or  a 
decree  of  a  court  of  chancery  declaring 
a  surrender  of  the  corporate  fran- 
chises and  a  dissolution  of  the  corpo- 
ration, any  creditor  was  at  liberty  to 
proceed,  by  suit  against  the  corpora- 
tion and  its  property,  to  obtain  satis- 
faction of  his  debt,  in  the  same 
manner  as  if  the  alleged  surrender  by 
insolvency  or  non-user  had  not  oc- 
curred ;  and  that,  if  any  of  the  cred- 
itors should  wish  to  prevent  other 
creditors  from  obtaining  preferences, 
they  must  file  their  bill  for  the  pur- 
pose of  obtaining  a  judicial  declara- 
tion of  the  fact  that  the  corporation 
had  surrendered  its  rights  and  fran- 
chises according  to  the  provisions  of 
the  statute,  and  for  a  decree  declaring 
the  corporation  dissolved,  and  direct- 
ing the  appropriation  of  its  moneys 
and  effects  to  the  payment  of  its 
creditors.  Then,  by  an  application 
under  another  section  of  the  statute, 
they  might,  if  a  proper  case  was 
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§  6673.  Dissolution  how  Pleaded.  —  Where  it  becomes 
necessary  to  aver,  in  a  judicial  proceeding,  that  a  corpora- 
tion has  become  dissolved,  without  reference  to  the  ques- 
tion whether  it  has  been  dissolved  by  a  judicial  proceeding, 
or  whether  it  has  suffered  a  de  facto  dissolution,  —  it  is  not 
necessary  to  aver  the  manner  of  its  dissolution,  but  a  general 
averment  of  dissolution  is  enough.'  But  an  averment,  in  a  bill 
in  equity,  tliat  "  complainant  is  informed  and  believes  that  the 
business  of  said  bank  has  been  so  fraudulently  and  negligently 
managed  that  no  suit  at  law  can  be  brought  against  it,  as  the 
stockholders  have  failed  and  refused  to  elect  directors  as  re- 
quired by  the  charter,  and  many  other  acts  and  doings  have 
taken  place  contrary  to  the  charter,  whereby  they  are  dis- 
solved,"—  has  been  held  an  insufficient  foundation  to  charge 
the  stockholders  individually.^  On  the  other  hand,  the  answer 
of  a  garnishee,  that  he  had  been  informed  and  believed  that 
the  corporation  ceased  to  have  "  any  legal  existence  "  previous 
to  the  issuing  of  the  garnishment,  is  equivalent  to  the  asser- 
tion that  it  was  dissolved,  which,  if  not  negatived  in  the  man- 
ner prescribed  by  the  statute,  will  be  taken  to  be  true.*  A 
statement,  in  a  petition,  that  a  corporation  has  ceased  to  trans- 
act business,  and  is  insolvent,  is  not  equivalent  to  an  allega- 
tion that  the  corporation  is  dissolved.* 


shown,  be  entitled  to  an  injunction  tion  can  be  tested,  is  singularly  un- 

reatraining  proceedings  at  law  by  the  fortunate ;  since  the  law  has  always 

other  creditors  to  obtain  a  lien  and  given   such  a  proceeding  against  the 

preference,  and  allowing  such  cred-  persons  usurping  the  franchise.    Post, 

itors  to  come  in  and  make  themselves  §  6782.    See  Society  Perun  v.  Cleve- 

parties  to  the  suit  in  chancery.    Ibid,  land,  43  Ohio  St.  481. 
For  a  case  in  which  it  was  held,  upon  '  Bank  of  Poughkeepsie  v.  Ibbot- 

forcible,  though  not  conclusive,  rea-  son,  24  Wend,  iN.  Y.)   473 ;  Perry  v. 

soning  that  the  da /acto  dissolution  Turner,  55  Mo.  418 ;  onte,  §  3348. 
of  a  corporation  may  be  set  up  collater-  *  Blake  v.  Hinkle,  10  Yerg.  (Tenn.> 

ally,  —  see  Carey  v.  Cincinnati  &c.  E.  218. 

Co.,  5    Iowa,   357,    366,  opinion   by  "  Paschall    v.   Whitsett,    11    Ala. 

Wright  0.  J.    The  argument  of  the  472. 

learned  judge  that  if  the  corporation  *  Valley    Bank    &    Sav.    Ins.    v. 

never  had  an  existence  there  is  no  Ladies'  Congregational  Sewing  Soc, 

direct  proceeding  by  which  the  ques-  28  Kan.  423. 
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§  6673.  Failure  to  Keep  Alphabetical  List  of  Stockhold- 
ers.—  A  corporation  is  not  ipso  facto  dissolved  by  any  species 
of  misprision,  which  consists  in  a  violation  of  the  statute 
governing  its  existence,  until  the  State  supervenes  and  de- 
mands and  receives  a  judgment  of  dissolution.  Therefore,  the 
mere  failure  of  a  corporation  to  keep  in  its  office  an  alphabet- 
ical list  of  its  stockholders,  showing  their  residences,  the  num- 
ber of  their  respective  shares,  and  the  amounts  which  each 
has  paid  in,  does  not  of  itself  work  a  dissolution  of  the  corpo- 
ration.^ 

*  Baker  v.  Backus,  32  111.  79. 
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CHAPTER  CLIV. 

SURRENDER  OF  FRANCHISES  AND  VOLUNTARY  DISSOLUTIONS 

Section  Section 

6678.  Voluntary  surrender   of  fran-     6684.  Failing  to  accept  charter. 

cmses.  6685.  Whether  unanimous  vote  neces- 

6679.  Doctrine  that  a  surrender  must  sarv. 

be  accepted  by  the  State.  6686.  Dissol-rfng  on  the  petition  of  a 

6680.  This   doctrme  inapphcable   to  minority  in  value. 

aao.    ^Pfyate  corporations.  6687.  OonstitutionaUty    of     statutes 

6681.  Doctrme  that  an  acceptance  by  providing  for  the  dissolution 

the  State  not  necessary  in  the  j     •   j-  c  • 

,         .     ,  '    , .  and  windmg  up  of  insurance 

case  of  a  private  corporation.  .      °    ^ 

6682.  By  the  act  of  the  directors  and     ^„„„    „  companies.  .  ,   ,      , 

^  „  6688.  Pursmng  the  steps  pomted  out 

6683.  "What  will  be  evidence  of  a  sur-  ^^  statute. 

render. 

§  6678.  Voluntary  Surrender  of  Franchises.  —  The  volun- 
tary surrender  by  a  corporation  of  its  franchises  is  one  of  the 
recognized  modes  by  which  its  existence  may  be  terminated.* 
The  dissolution  of  a  corporation  may  be  effected  by  the  con- 
current act  of  the  State  and  the  corporation,  the  corporation 
surrendering  and  the  State  accepting  the  surrender,  of  its 
franchises,  without  the  intervention  of  any  judicial  proceed- 
ings for  that  purpose.^  It  has  been  reasoned  that  a  private 
corporation  having  public  duties  to  perform,  as  for  instance,  a 
railway  company,  may  abandon  its  charter  and  dissolve,  except 
in  so  far  as  the  creditors  may  have  a  right  to  object, — and  we 
have  seen  that  creditors  have  no  right  to  object,  since  it  does 
not  affect  their  rights  at  all,' — and  that  the  legislature  may,  at 
pleasure,  release  it  from  the  performance  of  its  public  duties, 

^  Mumma  v.  Potomac  Company,  8  19  Md.  239;  People  v.  Olmstead,  45 

Pet.  (U.  S.)  281 ;  McMahan  v.  Morri-  Barb.  (N.  Y.)  644. 
son,  16  Ind.  172 ;  «.  c.  79  Am.  Deo.  »  Savage  v.  Walahe,  26  Ala.  619. 

418;  Washington  &c.  Road  v.  State,  »  Post,  §  6730. 
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and  allow  a  transfer  of  those  duties  to  another  corporation.^ 
It  has  been  held  that  a  single  stockholder  has  no  right  to  object 
to  a  transfer  of  all  the  property  of  the  corporation  to  another 
company,  where  it  is  done  under  the  authority  of  an  act  of  the 
legislature,  —  though,  as  already  seen,^  he  cannot  be  com- 
pelled by  law  to  accept  the  stock  of  the  other  company  in 
payment  of  the  shares  subscribed  by  him,  because  this  would 
be  forcing  him  into  a  contract  which  he  had  never  agreed  to 
enter;  but  (in  Pennsylvania)  the  majority  must  give  the  dis- 
senting stockholder  security  for  his  interest.' 

§  t;679.  Doctrine  that  a  Surrender  must  be  Accepted  by 
the  State.  —  The  doctrine  is  frequently  announced  in  judicial 
decisions  that  a  corporation  cannot  dissolve  itself  by  a  mere 
corporate  act,  or  by  the  vote  of  a  majority  of  its  members,  so 
as  to  escape  its  responsibilities  or  liabilities,*  but  that  a  sur- 
render of  its  franchises  by  a  corporation  must,  in  order  to  be 
effective,  be  followed  by  an  acceptance  on  the  part  of  the  State.* 
It  is  added  that  a  record  of  the  acceptance  must  be  made.' 
The  doctrine,  and  the  reasons  on  which  it  is  founded,  were 
thus  stated  in  a  leading  case  by  Mr.  Justice  Morton:  "Charters 
are  in  many  respects  compacts  between  governments  and  the 
corporators.  And,  as  the  former  cannot  deprive  the  latter  of 
their  franchises  in  violation  of  the  compact,  so  the  latter  can- 
not put  an  end  to  the  compact  without  the  consent  of  the 
former.  It  is  equally  obligatory  on  both  parties.  The  sur- 
render of  a  charter  can  only  be  made  by  some  formal,  solemn 
act  of  the  corporation;  and  will  be  of  no  avail  until  accepted 

'  Lauman  v,  Lebanon  Valley  E.  of  River  Raisin,  2  Dougl.  (Mich.)  5?0. 

Co.,  30  Pa.  St.  42;  s.  c.  72  Am.  Dec.  Compare,  to  the  contrary,  McOurdy 

685.  V.  Myers,  44  Pa.  St.  535. 

'  Ante,  §§  67,  et  leg.,  1273,  1274.  '  Mechanics'  Bank  v.  Heard,   37 

'  Ante,  §  345 ;  Lauman  v.  Lebanon  Ga.  401 ;  Harris  v.  Muskingum  Man. 

Valley  R.  Co.,  supra.  Co.,  4  Blackf.    (Ind.)    267;  «.  c.    29 

*  Portland  Dry  Dock  &c.    Co.    v.  Am.   Dec.   372;   New  York  Marble 

Portland,  12  B.  Mon.  (Ky.)  77;  Polar  Iron  Works  v.  Smith,  4  Duer  (N.  Y.), 

Star  Lodge  v.  Polar  Star  Lodge,  16  362. 

La.  An.'53;  Curient;.  Santini,  16  La.  •  Norria    v,    Smithville,    1    Swan 

An.  27;  Revere  ti.  Boston  Copper  Co.,  (Tenn.),  164. 
15  Pick.  (Mass.)  351 ;  Town  v.  Bank 
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by  the  government.  There  must  be  the  same  agreement  of 
the  parties  to  dissolve  that  there  was  to  form  the  compact.  It 
is  the  acceptance  which  gives  efficacy  to  the  surrender.  The 
dissolution  of  a  corporation,  it  is  said,  extinguishes  all  its  debts. 
The  power  of  dissolving  itself  by  its  own  act  would  be  a  danger- 
ous power,  and  one  which  cannot  be  supposed  to  exist."  * 

§  6680.  This  Doctrine  Inapplicable  to  Private  Corpora- 
tions.—  This  doctrine,  though  still  frequently  reiterated  in 
judicial  decisions,  with  the  inconsiderate  habit  of  imitation 
which  characterizes  lawyers  and  judges,  is  totally  inapplicable 
to  corporations  of  a  strictly  private  nature.  It  has  come  down 
to  us  from  a  time  when  nearly  all  corporations  were  municipal 
corporations,  and  when  nearly  all  charters  were  granted  in 
consideration  of  the  performance  by  the  corporation  of  public 
duties.  It  has  further  been  handed  down  to  us  from  a  time 
when,  according  to  legal  conceptions,  the  dissolution  of  a  cor- 
poration did,  in  fact,  extinguish  its  debts;  for  that  was  the 
ancient  law."*  Such  a  dissolution  not  only,  according  to  that 
law,  extinguished  its  debts,  but  it  extinguished  the  possibility 
of  its  debts  being  satisfied  out  of  its  assets;  since  its  lands 
reverted  to  the  donor  or  grantor  or  his  heirs,  and  its  person- 
alty escheated  to  the  crown.'  But,  in  the  modern  law,  as  we 
have  seen,  the  dissolution  of  a  corporation  neither  extinguishes 
its  debts,  nor  does  it  have  the  effect  of  removing  its  assets 
beyond  the  reach  of  its  creditors;^  nor  has  the  ingenuity  of 
lawyers  and  judges  discovered  any  process  by  which  the  State 
can  compel  the  specific  performance  of  the  obligation  assumed 
by  the  members  of  a  corporation,  in  consideration  of  the  grant 
of  the  franchises  to  them,  of  performing  the  public  duties 
expressed  or  implied  in  the  charter.  We  shall  hereafter  see 
how  ineffectual  such  a  demand  on  the  part  of  the  State  must 
be,  in  respect  of  a  railroad  company,  which  has,  under  its 
charter,  assumed  the  duty  of  maintaining  a  railroad  between 

'  Boston    Glass    Manufactory    v.  '  Ibid. 

Langdon,    24  Pick.    (Mass.)  49,   53;  ♦  Ante,  §  2951,  et  seg.;  post,  §  6730, 

8.  c.  85  Am.  Dec.  292.  et  seg. 

'  Post,  §  6718. 
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certain  points  and  operating  trains  tliereon.'  The  difficulties 
there  pointed  out  may  be  generalized,  and  applied  to  any 
other  corporation  organized  by  its  members  for  the  mere  pur- 
pose of  pecuniary  gain.  The  State  can,  indeed,  prevent  them 
from  applying  their  funds  to  other  purposes  than  those  named 
in  their  charters,^  and  it  may  be  assumed  that  it  can  compel 
them,  by  mandamus,  to  apply  their  funds  to  those  purposes;^ 
and  certainly  it  may  indict  and  fine  them  for  not  so  applying 
their  funds;*  but,  in  the  last-named  case,  the  fine  is  paid  out 
of  the  corporate  funds,  and  it  merely  has  the  effect  of  dimin- 
ishing the  fund  which  it  is  possible  to  apply  to  the  purposes 
named  in  the  charter,  and  of  diverting  it  into  the  coffers  of 
the  State,  and  thereby  diminishing  the  capacity  of  the  corpora- 
tion to  perform  the  public  duties  which  it  has  assumed.  As 
members  of  the  corporation  are  different  persons  in  law  from 
the  corporation  itself,  and  do  not  stand  as  guarantors  for  the 
performance  by  the  corporation  of  public  duties  which  it  has 
assumed,  any  attempt  on  the  part  of  the  State  to  compel  it  to 
perform  those  duties,  can  go  no  further  than  to  compel  the 
exhaustion  of  its  funds  for  that  purpose;  and  beyond  that,  all 
efforts  must  be  futile.  The  State  may,  indeed,  compel  the 
performance  of  minor  or  incidental  duties  by  a  corporation, 
which  it  has  assumed  under  its  charter,  —  such  as  the  operat- 
ing by  a  railroad  company  of  a  branch  railroad,^  or  the  estab- 
lishing and  maintaining  of  a  station  at  a  particular  place;  °  it 
may  compel  it,  by  mandamus,  to  restore  a  part  of  its  railroad 
which  it  has  dismantled;''  and  it  may  demand,  in  a  judicial 
proceeding,  a  forfeiture  of  its  franchises,  in  whole  or  in  part, 
for  refusing  so  to  do.'  It  has  even  been  held  that  a  corpora- 
tion which  is  a  defendant  in  a  suit  in  equity  and  liable  to 
respond  pecuniarily  to  the  plaintiff  in  the  suit,  and  which  has 

'  Post,  Ch.  190.  V.  Kansas  City  &c.  R.  Co.,  60  Mo. 

"  Post,  Ch.  187.  e08. 

»  Post,  Ch.  190.  '  Rex  v.  Severn  &c.  R.  Co.,  2 Barn. 

*  Ante,  §  6428.  &  Aid.  646. 

»  People  V.  Albany  &c.  K.  Co.,  24  '  Attorney-General  v.  West  Wis- 

N.  Y.  261 ;  s.  c.  82  Am.  Dec.  295.  consin  R.  Co.,  36  Wis.  466,  496;  ante, 

'  See  the  reasoning  in  Martindale  §  6622. 
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made  one  attempt  to  procure  its  own  dissolution,  may  be 
enjoined  from  taking  any  proceeding  to  that  end,  or  for  the 
appointment  of  a  receiver  of  its  effects,  or  for  the  distribution 
of  such  effects  among  its  stockholders  or  any  other  persons, 
or  from  making  any  distribution  or  transfer  of  any  of  its 
effects.'  But  the  proposition  that  the  State  can  compel  a 
private  corporation  to  continue  in  existence  for  the  purpose  of 
discharging  the  public  duties  which  it  was  organized  to  per- 
form, is  delusive  and  chimerical.  In  respect  of  a  municipal 
corporation,  which  is  charged  by  the  law  of  its  creation  with 
the  reparation  of  streets  and  highways,  the  preservation  of 
the  public  health,  and,  within  certain  limits,  the  maintenance 
of  a  suitable  police  and  the  preservation  of  the  public  peace, 
— the  rule  probably  remains  as  it  stood  under  the  ancient 
law. 

§  6681.  Doctrine  that  an  Acceptance  by  the  State  not 
Necessary  In  the  Case  of  a  Private  Corporation.  —  The  gen- 
eral doctrine,  therefore,  is  that  a  corporation,  organized  for 
the  pecuniary  gain  of  its  members,  which  has  not  assumed 
public  duties  in  consideration  of  the  grant  of  its  franchises, 
and  with  the  continuance  of  whose  existence  the  State  has 
no  special  concern,  may  dissolve  itself,  by  the  voluntary  action 
of  its  members,  without  the  consent  of  the  State.''  That  a 
corporation  may  be  dissolved  by  a  voluntary  surrender  of  its 
franchises,  evidenced  by  its  mere  abandonment  and  non-user  of 
them,  without  any  formal  tender  of  them  to  the  State  or 
acceptance  of  them  by  the  State,  for  the  purpose  of  effectuat- 
ing the  remedy  of  its  creditors  against  its  stockholders,  has 
been  adjudged  in  numerous  decisions,  which  have  been  already 
much  considered.*     And  while  the  facts  showing  such  a  sur- 

1  Fisk  V.  Union  Pac.  E.  Co.,   10  g.  c.   10    Am.   Dec.    273;    Briggs    v. 

Blatchf.  (U.  S.)  518.  Penniman,  8  Oow.  (N.  Y.)  387;  s.  c. 

•  Merchants  &   Planters'  Line  v.  18  Am.  Dec.  454;  McMahan  v.  Mor- 

"Waganer,  71  Ala.  581,  588;  Savage  v.  rison,  16  Ind.  172;  «.  c..79  Am.  Dec. 

Walshe,  26  Ala.  619.  418;    Washington  &c.  Road  w.  State, 

»  Ante,  55  8345,  et  seq.,  6670;    Slee  19  Md.  239;  La  Grange  R.  &c.  Oo.  v. 

V.   Bloom,    19    Johns.    (N.  Y.)   456;  Eainey,  7  Coldw.  (Tenn.)  420. 
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render  are  not  available  for  the  purpose  of  proving  a  dissolu- 
tion of  a  corporation,  in  order  to  defeat  an  action  brought  in  its 
name,^ — yet,  without  special  reference  to  the  rights  of  creditors, 
it  is  clear,  upon  principle  and  authority,  that  a  corporation 
may  become  defunct  for  all  purposes,  by  its  own  voluntary 
act, — or  rather,  by  the  voluntary  act  or  neglect  of  its  mem- 
bers,—  and  that  it  does  become  defunct  for  all  purposes,  when- 
ever there  has  been  an  abandonment  of  its  franchises, 
committed  under  such  circumstances,  or  continued  for  such  a 
length  of  time,  as  renders  it  morally  or  legally  impossible  for 
it  to  resume  them.^  In  the  same  line  of  thought,  it  has  been 
held  that  where  an  act  authorizes  a  certain  proceeding  to  be 
had  upon  the  surrender  by  a  corporation  of  its  franchises,  the 
same  may  be  had  without  waiting  for  the  acceptance  of  the 
surrender  by  the  State.* 

§  6682.  By  the  Act  of  the  Directors   and  Officers.  —  We 

have  already  seen,*  that  the  directors  of  a  business  corporation 
are  merely  its  business  managers,  and  that  they  have  no  power, 
unless  such  power  has  been  conferred  by  statute,  or  unless  it 
is  delegated  by  a  vote  of  the  stockholders  in  general  meeting, 
to  do  what  may  be  termed  constituent  acts;  that  is,  to  do  any 
acts  changing  the  constituent  character  of  the  corporation, — 
as,  for  instance,  to  increase  or  diminish  its  capital  stock}  On 
the  same  principle,  in  the  absence  of  any  enabling  statute,  or 
of  the  authorization  of  the  constituent  body,  the  directors  of 
a  business  corporation  have  no  power  to  surrender  its  fran- 
chises, or  to  declare  it  dissolved.*  It  follows  that  a  resolution, 
passed  by  the  directors  of  a  banking  corporation,  that  the  bank 
be  closed,  that  its  business  cease,  that  it  go  into  liquidation, 

'  Bank  of  Niagara  v.  Johnson,  8  '  Bradt  v.  Benedict,  17  N.  Y.  93. 
"Wend.  (N.  Y.)  645 ;  Cahill  v.  Kalama-          »  Wilson  v.  Central  Bridge,  9  R.  I. 
zooMut.InB.Co.,2Dougl.(Mich.)124;  590.    The  real  reason  was  that  the 
8.  c.  43  Am.  Dec.  457 ;   Atchafalaya  statute  did  not  contemplate  any  fur- 
Bank  V.  Dawson,  13  La.  497 ;   Uni-  ther  action  on  the  part  of  the  State, 
versity  of   Maryland  v.  Williams,   9          *  AnU,  §§  2076,  3979. 
Gill  &  J.  (Md.)  365 ;  s.  c.  31  Am.  Dec.          »  AnU,  §  2076. 
72 ;  Brandon  Iron  Co.  v.  Gleason,  24          •  Smith  v.  Smith,  3  Desaus.  (S.  C.) 
Vt.  228.  567. 
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and  that  its  franchises  be  surrendered,  does  not  operate  to 
dissolve  it,  in  such  a  sense  as  to  preclude  the  maintaining  of 
actions  against  it  to  enforce  its  liabilities.* 

§  6683.  What  will  be  Evidence  of  a  Surrender. — A  sur- 
render may  be  made  by  acts  or  neglects  in  pais  as  well  as  by 
a  formal  proceeding  for  that  purpose;  and  it  may  be  concluded, 
upon  abundant  authority,^  that  a  surrender  by  a  corporation 
of  its  charter  may  be  presumed  from  a  neglect,  for  a  long 
period  of  time,  to  choose  directors  and  to  exercise  the  corpo- 
rate franchises,' — though  this  presumption  is  a  disputable 
one  and  may  be  rebutted  by  other  circumstances.*  Yet  it 
must  be  conceded  that  the  cases  are  rare,  where  a  surrender 
for  all  purposes  has  been  held  to  have  taken  place  in  conse- 
quence of  acts  in  pais,  done  without  the  express  intent  of 
effecting  a  surrender  and  the  termination  of  the  existence  of 
the  corporation.  But  in  one  case,  where  the  property  of  a 
corporation  had  been  sold  out  under  a  mortgage  to  its  treasurer, 
and  an  action  had  been  brought  in  the  corporate  name  to  set 
aside  the  same  as  fraudulent,  —  it  was  held,  on  a  collection  of 
facts,  that  there  was  such  evidence  of  surrender  as  disabled 
any  party  in  interest  from  using  the  name  of  the  corporation 
for  the  prosecution  of  the  action,  —  in  other  words,  that  the 
corporation  had  ceased  to  exist,  and  could  not  sue.  The  facts 
were  that,  after  the  defendant  had  purchased  the  land  of  the 
corporation  at  the  foreclosure  sale,  he  bought  the  membership 
tickets  of  nineteen  of  the  twenty  life  members  of  the  society, 

'  Lake  Ontario  Nat.  Bank  v.  Onon-  a  dissolution,  does  not,  of  itself,  dis- 

daga  Co.  Bank,  7  Hun  (N.  Y.),  549.  solve  the  corporation,  nor  compel  the 

In  opposition  to  this  is  the  conclusion  directors  to  do  so ;  but  that  the  act 

of    a  Federal  district    judge,   which  of  dissolution  must  proceed  from  the 

may  possibly  be  justified  as  the  proper  directors,  who  alone  can  exercise  the 

interpretation  of  a  statute,  but  which  corporate    powers.    Wallamet    Falls 

otherwise  does  not  rest  upon  sound  &c.  Co.  v.  Kittridge,  5  Sawy.  (U.  S.) 

principle,  —  that  where  the  govern-  44,  per  Deady,  J. 

ing  statute  provides  that  the  majority  '  Ante,  ^§  6655,  6659. 

of  the  stockholders  may  authorize  a  '  State  v.  Vincennes   University, 

dissolution  of  the  corporation,  a  vote  5  Ind.  77. 

of  the  stockholders,  authorizing  such  *  Ibid. 
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after  which  the  society  never  met,  and  officers  wore  never 
elected.  The  case  proceeded  upon  the  ground  that  the  nine- 
teen life  members,  who  acted  with  full  knowledge  of  the  facts, 
intended  to  ratify  the  sale  and  to  put  an  end  to  the  society. 
What  the  court  really  held  was  that  the  only  remaining  life 
member  could  not  use  the  name  of  the  society  for  the  purpose 
of  undoing  the  sale.^ 

§  6684.  Failing  to  Accept  Charter. — We  have  already  seen 
that  the  grant  of  a  charter  to  a  body  of  adventurers  does  not 
constitute  them  a  corporation,  but  that  they  must  accept  it 
and  organize  thereunder;^  and  it  has  been  held,  under  a  col- 
lection of  facts  too  numerous  to  be  set  out,  that  a,  failure  to 
accept  within  a  reasonable  time  is  evidence  of  a  surrender,  and 
that  the  franchises  cannot  be  renewed  without  a  new  expres- 
sion of  the  will  of  the  legislature,  but  that  the  State  is  entitled 
to  demand  a  judgment  of  ouster  in  a  proceeding  by  gwo  war- 
ranto.^ 

§  6685.  Whether    Unanimous    Vote    Necessary.  —  It    has 

been  held,  in  reference  to  an  unincorporated  joint-stock  com- 
pany^that  it  cannot  be  dissolved  within  the  period  named  by 
its  articles  for  the  duration  of  its  existence,  without  the  unani- 
mous consent  of  the  stockholders,  except  by  the  interposition 
of  a  court  of  equity;*  but  this  conclusion,  if  a  sound  one, 
must  rest  on  the  principle  that  the  existence  of  such  an  asso- 
ciation is  a  matter  of  private  contract  among  the  co-associates, 
and  that  some  of  them  cannot  put  an  end  to  the  contract  with- 
out the  consent  of  the  others.  It  is  not  perceived  why  the  sa^ne 
principle,  if  sound,  should  not  apply  in  the  case  of  corpora- 
tions, in  the  absence  of  some  controlling  statute;  but  it  may 
be  collected  from  more  than  one  decision,  that  a  unanimous 
vote  of  the  stockholders  or  members  is  not  necessary  to  a  valid 
surrender  of  the  franchises  of  a  corporation,  and  that  the  dis- 
sent of  a  single  member  or  stockholder  will  not  be  allowed  to 

»  Union  Agric.  Soc.  v.  Gamble,  52  »  State  v.  Bull,  16  Conn.  179. 

Iowa,  524.  *  Von  Schmidt  v.  Huntington,  1 

>  Ante,  §  52.  Cal.  55. 
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prevent  a  surrender  desired  by  all  the  other  members.^  But 
it  should  be  carefully  kept  in  mind  that  in  many  States  this 
subject  is  controlled  by  statutes,*  which  allow  a  surrender  to 
be  affected  by  a  majority  of  the  members,  under  prescribed 
conditions.  In  the  absence  of  such  statutes,  other  judicial 
authority  is  to  the  effect  that  a  majority  of  the  members  can- 
not, against  the  will  of  the  minority,  dissolve  the  corporation, 
provided  the  minority  are  sufficient  in  numbers  to  keep  it 
alive  under  the  provisions  of  its  governing  statute.  The  ma- 
jority may  dissolve  their  own  connection  with  the  corporation, 
but  this  will  not  prejudice  the  vested  rights  of  their  co-corpo- 
rators to  have  the  corporation  continued.*  It  follows  that 
where  the  duration  of  the  life  of  a  corporation  is  not  limited, 
by  its  charter  or  otherwise,  except  that  the  legislature  retains 
general  power  to  repeal  its  incorporating  act,  and  the  company 
enters  into  a  contract  with  one  of  its  stockholders  to  serve  it 
during  the  period  of  its  existence,  and  subsequently  a  majority 
of  the  stockholders  vote  to  dissolve  the  corporation  and  wind 
up  its  concerns,  in  pursuance  of  which  determination  the  cor- 
poration discharges  the  stockholder  from  its  service,  —  he  may 
maintain  an  action  at  law  against  it,  for  damages  for  the 
breach  of  the  contract  subsisting  between  him  and  ili  The 
contract  was  construed  to  be  a  contract  for  service  until  the  ex- 
istence of  the  corporation  should  be  determined  in  the  mode 
fixed  by  law,  or  until  the  death  of  the  plaintiff,  or  until 
it  should  be  determined  by  a  failure  on  his  part  to  perform 
the  agreement;  and  the  resolution  was  not  such  a  dissolution 
of  the  corporation  as  was  contemplated  by  the  contract.  And 
while  it  released  the  plaintiff  from  his  obligation  to  serve  the 
corporation,  it  entitled  him  to  indemnity  for  the  loss  which  he 
had  sustained  in  consequence  of  the  refusal  of  the  corpora- 
tion further  to  employ  and  pay  him.*     It  is  reasoned  that  a 

'  Wilson*.  Central  Bridge,  9  E.I.  same  effect  see  Campbell «.  Mississippi 

590,  597;  Union  Agric.  Soc.  v.  Gam-  Union  Bank,  6  How.  (Miss.)  625,  681; 

ble,  52  Iowa,  524.  Revere  v.  Boston  Copper  Co.,  15  Pick. 

»  Post,  il)  t)688,  6694,  6695,  6713.  (Mass.)  351. 

'  Polar  Star  Lodge  v.  Polar  Star  •  Eevere  v.  Boston   Copper   Co., 

Lodge,  16  La.  An.  53,  76.    To  the  supra. 
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majority  of  the  members  of  a  corporation  may,  indeed,  by  the 
abuse  of  the  powers  of  the  corporation,  commit  an  act  which 
will  entitle  the  State  to  demand  an  ouster  of  its  franchises,  but 
they  cannot  make  such  an  act  the  basis  of  an  action,  insti- 
tuted by  themselves  against  the  minority,  for  the  purpose  of 
having  the  franchises  of  the  company  forfeited.  A  corporate 
body  is  (it  is  said),  a  juridical  being,  separate  and  distinct  in 
its  rights  and  obligations  from  the  individual  members  who 
compose  it;  and  while  it  lasts,  a  majority  of  its  members  can- 
not maintain  an  action  against  the  minority,  for  the  sale  of 
its  assets  and  a  distribution  of  the  proceeds  arising  here- 
from.* These  conclusions  rest  largely  on  the  ground,  else. 
where  stated,''  that  the  State  is  necessarily  a  party  to  any 
proceeding  to  determine  the  existence  of  a  corporation.  Upon 
principles  already  discussed,'  this  reason  can  have  no  just  ap- 
plication in  the  case  of  a  corporation  of  a  purely  private 
nature,  with  the  continuance  of  whose  business  the  State  has 
no  special  interest.  It  is  accordingly  held  that  corporations 
of  a  private  nature,  established  solely  for  trading  or  manufac- 
turing purposes,  may,  by  a  vote  of  the  majority  of  their  mem- 
bers, against  the  protest  of  a  minority,  wind  up  their  affairs 
and  close  their  business,  if,  in  the  exercise  of  a  sound  discre- 
tion, they  deem  it  expedient  so  to  do;  and  may  sell  the  whole 
of  their  property  to  a  new  corporation,  taking  payment .  in 
shares  of  the  new  corporation,  to  be  distributed  among  those 
of  the  old  stockholders  who  are  willing  to  take  them.'' 

§  6686.  Dissolving  on  the  Petition  of  a  Minority  in  Value. 

In  the  absence  of  statutory  authorization,  a  court  cannot,  in 
virtue  of  its  equity  powers,  entertain  a  petition  of  a  minority 
in  value  of  the  stockholders  to  dissolve  and  wind  up  the  cor- 
poration, or  to  produce,  under  any  form  of  language,  that 
substantial  result.  The  reason  goes  back  to  a  principle,  else- 
where discussed   and  often   misapplied,  that   a   corporation 

'  Curien  v.  Santini,  16  La,  An.  27.  *  Tread  well  v.  Salisbury  Man.  Co., 

'  AnU,  §  6033.  7  Gray  (Mass.),  393,  404;  ».  c.  66  Am. 

»  Ante,  §  6680.  Dec.  490;  ante,  §  4443. 

331  5281 


5  Thomp.  Corp.  §  6686.J     dissolution  and  winding  up. 

owes  its  life  to  the  sovereign  power,  and  that  the  circum- 
stances under  which  it  shall  forfeit  or  be  deprived  of  that  life, 
depends  on  the  same  power.  "A  corporation,"  it  is  said, 
"  may  be  dissolved  by  forfeiture,  through  abuse  or  neglect  of 
its  franchises;  but  such  forfeiture,  unless  there  be  special  pro- 
visions by  statute,  can  only  be  enforced  by  the  sovereign,  in 
some  proceeding  instituted  in  its  behalf."  ^  Another  such 
court  has  held  that  diversity  of  interest  among  the  mem- 
bers of  a  corporation,  and  differences  of  opinion  as  to  the 
advisability  of  continuing  the  existence  of  the  concern,  such 
as  make  it  certain  that  no  benefit  can  result  to  any  party 
interested  by  perpetuating  its  existence,  furnish  sufficient 
grounds  for  its  dissolution,  in  a  judicial  proceeding  at 
the  suit  of  some  of  its  stockholders.''  It  has  been  held  not 
a  sufficient  ground  for  dissolving  a  manufacturing  corpo- 
ration, on  the  petition  of  a  majority  in  number  of  the  stock- 
holders owning  a  minority  of  the  stock,  that  one  owner  of  a 
majority  of  the  stock  has,  for  many  years,  controlled  the  elec- 
tion of  the  officers,  and  elected  himself  agent  and  clerk;  that 
he  has  for  a  long  time  managed  the  business  "according  to 
his  own  will  and  choice,  regardless  of  the  wishes  and  inter- 
ests of  the  petitioners";  that,  according  to  his  statement,  the 
corporation  has  been  doing  a  losing  business  for  many  years; 
that  he  has  refused  to  make  any  change  in  the  business,  or  to 
purchase  the  shares  of  the  petitioners;  and  that,  if  the  busi- 
ness were  skillfully  and  properly  managed,  it  might  be  made 
a  source  of  profit  to  all  concerned.  Ijj  such  a  case,  there  must 
at  least  be  a  showing  of  illegal  and  fraudulent  acts  upon  the 
part  of  the  governing  stockholder,  to  the  prejudice  of  those 
holding  a  minority  of  the  shares.'  It  must  be  borne  in  mind, 
in  this  connection,  that  the  power  to  take  proceedings  on  the 

^  Denike  v.  New  York  &c.  Co.,  80     ters  v.  Eclectic  Life  Ins.  Co.,  6  Daly 
N.  Y.  699,  605.    It  has  been  held,  by     (N.  Y.).  455. 

a  subordinate  court  in  New  York,  *  Re   Importers   &   Grocers'  Ex- 

that  a  life  insurance  corporation,  or-     change,  28  N.  Y.  St.  Rep.  416. 
ganized  under  the  laws  of  that  State,  °  Pratt  v.  Jewett,  9  Gray  (Maa^.), 

may  be  dissolved  and  wound  up  at     34. 
the  suit  of  a  single  stockholder.  Mas- 
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petition  of  stockholders  for  the  winding  up  of  a  corporation, 
is  totally  distinct  from  the  power  to  lay  hold  of  its  assets  at 
the  suit  of  creditors,  or  even  of  stockholders,  and  distribute 
them,  in  a  case  where  it  has  voluntarily  put  an  end  to  its 
own  existence.^ 

§  6687.  Constitutionality  of  Statutes  Providingr  for  the 
Dissolution  and  Winding^  up  of  Insurance  Companies.  —  Stat- 
utes providing  for  the  dissolution  and  winding  up  of  insur- 
ance companies  which  have  become  insolvent,  or  whose  reserve 
has  become  so  reduced  that  they  cannot  continue  business 
with  safety  to  the  members  of  the  public  who  may  be  induced 
to  accept  their  policies  of  insurance,  —  are  valid  exercises  of 
the  police  power  of  the  State.  This  power  may  be  exercised 
upon  corporations  without  regard  to  the  time  of  their  creation. 
Nor  does  such  an  exercise  of  it  impair  the  obligation  of  con- 
tracts subsisting  between  the  company  and  its  policy-holders, 
in  a  constitutional  sense;  because  these  contracts  must  be 
understood  to  have  been  entered  into,  subject  to  this  right  of 
legislation.  Nor  is  such  a  statute  obnoxious  to  the  constitu- 
tional objection  that  it  deprives  the  stockholders  in  such  com- 
panies of  their  property,  liberties,  or  franchises  without  due 
process  of  law,  where  the  statute  provides  for  a  full  hearing 
upon  notice  to  all  parties  interested.  It  was  so  held  in  regard 
to  the  Illinois  act  of  1874  ^  for  the  dissolution  of  insurance 
companies.* 

§  6688.  Pursuing   the    Steps    Pointed  out   by  Statute. — 

Where  the  statute  prescribes  the  steps  to  be  taken  by  the 
members  of  a  corporation  for  a  surrender  of  its  charter,  those 
steps  must,  of  course,  be  followed,  in  order  to  terminate  the 
existence  of  the  corporation.  But  it  is  necessary  to  discrimi- 
nate between  those  steps  which  are  made  by  the  statute  essen- 
tial to  effect  the  surrender,  and  other  collateral  steps  which 
are  merely  directory.     Thus,  where  a  statute  provided  that  the 

'  Ante,  §  6555,  et  seq.  Republic  Life  Ins.  Co.  v.  Swigert,  135 

»  Rev.  Stat.  111.  1889,  ch.  73,  §  103.      111.  150;  «.  c.  25  N.  E.  Rep.  680. 
»  AVard   v.  Farwell,  97   111.  593 ; 
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owners  of  a  majority  of  the  stock  of  a  bank  might  vote  to 
surrender  their  charter,  at  a  meeting  duly  called  for  that  pur- 
pose, and  that  the  corporate  capacity  of  such  bank  should 
continue  for  the  term  of  two  years  from  the  time  of  filing  a 
written  notice  of  such  surrender,  certified  by  its  clerk,  with 
the  Secretary  of  State,  within  thirty  days  from  the  passage  of 
the  vote;  and  that  any  bank  surrendering  its  charter  should 
publish  a  certain  notice  thereof  in  a  prescribed  place  and  man- 
ner, —  it  was  held  that  where  the  steps  for  the  surrender  were 
taken  in  compliance  with  the  statute,  except  the  publication 
of  the  notice,  the  surrender  was  effectual.  The  publication  of 
the  notice  formed  no  element  in  the  process  of  surrendering 
the  charter,  but  was  simply  declarative  of  that  fact,  and  the 
corporation  could  not  avail  itself  of  its  omission  to  comply 
with  the  requirement  in  regard  to  the  publication  of  notice, 
in  order  to  defeat  the  validity  of  the  surrender,  when  the  act 
was  valid  without  the  publication.* 


•  American  Bank  v.  Cooper,  54  Me. 
438.  Voluntary  dissolution  and  wind- 
ing up  under  California  statute:  Cal. 
Code  Civ.  Proc,  §§  1227,  1228,  1229, 
1230, 1231, 1232,  and  1233,  as  amended 
April  16, 1880.  That  these  provisions 
are  exclusive,  see  Kohl  v.  Lilienthal, 
81  Cal.  378,  387,  per  Fox,  J., —a  seem- 
ingly unsound  conclusion.  That  they 
do  not  apply  to  corporations  formed 
for  ideal  purposes,  having  no  stock- 
holders, see  People  v.  College  of  Cal- 
ifornia, 38  Cal.  166.  Dissolution  and 
■winding  up  under  statute  of  West  Vir- 
ginia (W.  Va.  Code,  ch.  53,  §  57), 
—  with  the  conclusion  that  the  share- 
holders may  proceed  in  pais  or  by  a 
bill  in  equity,  and  that  if  they  pro- 
ceed in  equity,  the  corporation  is  a 
necessary  party  defendant:  Hurst  v. 
Coe,  30  W.  Va.  158,  166;  «.  c.  3  S.  E. 
Kep.  564.  Dissolving  and  winding  up 
on  the  application  of  a  stockholder  under 
statute  of  Connecticut:  Hart  v.  Boston 
&c.  R.  Co.,  40  Conn.  524.  Voluntary 
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dissolution  and  winding  up  under 
statutes  of  New  York:  See  Rev.  Stat. 
N.  Y.  463 ;  §  38  Laws  N.  Y.  1889,  ch. 
314,  p.  384;  Medbury  t;.  Rochester 
Frear  Stone  Co.,  19  Hun  (N.  Y.), 
498;  N.  Y.  Code  Civ.  Proc,  §§  2419, 
etseg.j  Re  Santa  Eulalia  Min.  Co.,  4 
N.  Y.  St.  Rep.  174;  Lake  Ontario  Nat. 
Bank  v.  Onondaga  Co.  Bank,  7  Hun 
(N.  Y.),  649.  See  also  Chamberlain 
V.  Rochester  Seamless  Paper  Vessel 
Co.,  7  Hun  (N.  Y.),  557.  Voluntary 
winding  up  under  statute  of  Oregon: 
Wallamet  Falls  Co.  v.  Kittridge,  5 
Sawy.  (U.  S.)  44  (untenable  in  so  far 
as  it  holds  that  the  act  of  dissolution 
must  proceed  from  the  directors). 
Voluntary  winding  up  under  English 
Companies  Act:  Lind.  Com  p.  Law 
(5th  ed.),  876,  etseg.;  Re  Torquay 
Bath  Co.,  32  Beav.  581 ;  Re  London 
India  Rubber  Co.,  L.  R.  1  Oh.  329, 
citing  Re  Sunderland  &c.  Building 
Soc,  21  Q.  B.  Div.  349.  As  to  what 
will  be  a  good  notice  of  a  meeting  to 
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pass  a  resolution  to  wind  up,  see 
Lind.  Oomp.  Law  (5th  ed.),  877;  Re 
Bridport  Old  Brewery  Co.,  L.  R.20h. 
App.  191 ;  Ke  Silkstone  Fall  Colliery 
Co.,  1  Ch.  Div.  38;  Re  National  Sav. 
Bank  Asso.,  L.  R.,  1  Oh.  App.  647, 
553.  That  such  a  notice  may  be  good 
in  part  though  bad  in  part, — good 
so  far  as  it  relates  to  the  passing  of  a 
resolution  to  wind  up,  though  bad  as 
to  matters  which  are  ultra  vires,  — see 
Clevev.  Financial  Corp.,  L.  R.  16  Eq. 
363;  Stone  v.  City  &  County  Bank,  3 
0.  P.  Div.  282,  307,  313.  Impeaching 
resolutions  for  a  voluntary  winding 
up  and  amalgamation,  for  want  of  suf- 
ficient notice  of  the  meeting:  Re  Im- 
perial Bank,  L.  R.  1  Ch.  App.  339. 
See  Ee  Bank  of  Gibraltar,  L.  R.  1  Oh. 
App.  69.  What  claim  does  not  con- 
stitute a  party  a  creditor,  so  as  to  en- 
title him  to  obtain  an  order  continuing 
the  voluntary  winding  up  under  the 
supervision  of  court:  Re  Pen-y-van 
Colliery  Co.,  L.  R.  6  Ch.  Div.  477. 
Circumstances  under  which  an  order 
will  be  made  continuing  the  voluntary 
winding  up  under  supervision:  Ee 
United  Service  Co.,  L.  R.  7  Eq.  76. 
Sufficient  that  creditor  is  such  at  the 
date  of  proving  his  claim,  though  not 
such  at  the  date  of  the  order  for  con- 
tinuing the  voluntary  winding  up: 
Re  Oriental  Commercial  Bank,  L.  E, 


6  Eq.  582.  State  of  pleadings  under 
which  a  creditor  could  not  claim  a 
winding-up  order  on  the  ground  that 
the  company  was  insolvent:  Re 
Spence's  Patent  Non-conducting  &c. 
Co.,  L.  R.  9  Eq.  9.  Costs  of  the  liquida- 
tor incurred  previous  to  an  order  made 
on  the  petition  of  a  creditor  to  continue 
the  voluntary  winding  up  under  sup- 
ervision: Ee  New  York  Exchange 
Co.  [1893],  1  Ch.  371.  The  court  will 
not,  at  the  instance  of  contributories, 
interfere  with  a  voluntary  winding 
up,  by  ordering  a  winding  up  by  or 
under  the  supervision  of  the  court, 
except  where  the  resolution  for  wind- 
ing up  voluntarily  has  been  obtained 
hy  fraud,  or  by  an  inequitable  over- 
bearing of  the  rights  of  a  dissentient 
minority  by  proper  influence.  Re 
London  &c.  Discount  Co.,  L.  R.  1  Eq, 
277;  ReBeaujolais  Wine  Co.,  L.  R.  3 
Ch.  App.  15.  If  the  resolution  dis- 
ables the  company  from  performing 
its  contracts,  it,  of  course,  remains 
liable  in  an  action  for  damages  for  the 
breach  of  them.  Inchbald  v.  Western 
Milgherry  Coffee  Co.,  17  0.  B.  (n.  s.) 
133.  But  it  is  added  by  Sir  Nathaniel 
Lindley  that,  "  generally  speaking,  a 
winding-up  order  is  not  equivalent  to 
a  breach  of  contract."  Lind.  Comp. 
Law  (5th  ed.),  883;  post,  §  6743. 
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§  6692.  Under  Statutes  of  New  York. —  Provisions  of  the 
New  York  Code  of  Civil  Procedure  are  to  the  effect  that  a  ma- 
jority of  the  directors  of  a  corporation  may  apply  for  a  disso- 
lution when  they  deem  it  for  the  interest  of  the  stockholders, 
and  that  a  final  order  may  be  made,  if  it  appears  to  the  court 
that  a  dissolution  would  benefit  the  stockholders,  and  not  in- 
jure the  public  interest.*     Under  this  statute  it  has  been  held 
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that  a  corporation  organized  as  a  business  exchange  ought  to 
be  dissolved  on  such  an  application,  where  it  appears  that  the 
members  have  no  community  of  interest;  that  a  dissolution 
is  favored  by  135  out  of  _216  of  them,  and  also  by  13  of  the 
15  directors  who  own  the  capital  stock  and  control  the  opera- 
tions of  the  body,  and  that  the  small  minority,  who  would 
alone  be  benefited  by  its  continuance,  have  not  done  business 
on  the  exchange  for  years,  and  that  its  operations  have  long 
since  substantially  ceased.'  Another  statute  of  New  York^ 
authorizes  the  dissolution  of  a  corporation  in  case  the  trustees 
are  unable  to  agree  as  to  its  management.  Under  this  statute 
it  is  held  that  the  court  may,  in  proper  cases,  direct  the  assets, 
which  remain  after  the  payment  of  the  expenses  of  the  re- 
ceivership, and  the  debts  and  liabilities  of  the  corporation,  to 
be  sold,  and  the  proceeds  divided  among  the  stockholders.' 
In  determining  the  judicial  character  and  quality  of  such  a 
proceeding,  it  must  be  constantly  kept  in  mind  that  it  is  a 
special  statutory  proceeding,  and  that,  unless  it  takes  place  in 
substantial  compliance  with  the  steps  pointed  out  by  the 
governing  statute,  it  will  be  either  void,  or  erroneous  in  the 
sense  of  being  reversible  on  error  or  appeal,  according  to  the 
nature  of  the  omitted  statutory  steps.  If  the  statute  requires 
an  order  to  show  cause,  and  this  is  omitted,  or  not  made 
and  served  in  substantial  compliance  with  the  statute,  the 
judgment  will  be  void,  as  heretofore  stated.*  And  so,  if  the 
petition  which  is  filed  does  not  state  a  condition  of  facts  upon 
which  the  statute  predicates  the  right  of  dissolution,  or  the 
power  of  the  court  to  dissolve  the  corporation,  it  will  not 
support  a  judgment  of  dissolution,  but  such  a  judgment  will 
be  reversed  on  appeal  or  error.  It  was  so  held  where  the  pe- 
tition failed  to  state  facts  showing  (what  was  required  by  the 
statute),  that  the  dissolution  would  be  beneficial  to  the  stock- 
holders.* 

'  Ee  Importers'  &c.  Exchange,  8  N.  Y.  Supp.  322. 
»  Laws  N.  Y.  1876,  ch.  442.  *  Ante,  ^  6673. 

"  Be  Woven  Tape  Skirt  Co.,  8  Hun  '  Re  Pyrolusite  Manganese  Co.,  29 

(N.  Y.),  508.  Hun  (N.  Y.),  429. 
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§  6693.  Order  to  Show  Cause  agrainst  the  Application.  — 

"Where  the  statute  provides  for  an  order  to  show  cause  against 
the  application,  and  for  service  or  publication  in  a  certain  way, 
unless  the  order  is  so  made  and  served  or  published,  the  whole 
proceeding  will  be  void.  The  reason  is,  that  the  order  to 
show  cause  is  in  the  nature  of  original  process,  bringing  in 
parties  in  interest,  who  have  the  right  to  oppose  the  winding- 
up  ;*  and,  of  course,  such  a  proceeding  will  be  dismissed,  at 
the  instance  of  any  party  in  interest  at  any  stage  of  it,  upon 
it  being  made  to  appear  that  no  order  to  show  cause  has  been 
made,  served,  or  published,  in  conformity  with  the  statute.' 
When,  therefore,  the  governing  statute'  prescribed  that,  on 
presentation  of  the  petition,  the  court  might  make  an  order 
requiring  all  persons  interested  in  the  corporation  to  show 
cause  why  it  should  not  be  dissolved,  and  the  order  that  was 
in  fact  made  and  served,  was  an  order  to  show  cause  "  why  the 
prayer  of  the  petition  should  not  be  granted,"  and  there  was 
no  statutory  provision  for  the  service  of  a  copy  of  the  petition 
with  the  order  to  show  cause,  —  it  was  held  that  subsequent 
proceedings  were  void.* 

§  6694.  Whether  a  Majority  can  Wind  up.  —  In  another 
connection,^  we  have  discussed  the  question  whether  it  is  com- 
petent for  a  majority  of  the  members  of  a  corporation, 
against  the  will  of  a  minority,  to  surrender  its  franchises,  — 
with  the  conclusion  that,  while  corporations  organized  for 
ideal  purposes  cannot  be  dissolved  by  the  action  of  a  mere 
majority,  so  long  as  the  minority  is  sufficient  in  numbers  to 
maintain  the  corporate  existence,'  yet  that  this  principle  has 
no  application  to  corporations  which  are  organized  for  strictly 
private  business  purposes;  and  that,  in  respect  of  such  corpo- 

i  Ee  Pensacola Lumber  Co.,  8  Ben.  •  N.  Y.  Code  Civ.  Proc,  ^  2423. 

(U.  S.)  171 ;  Freeman's  Nat.  Bank  v.  *  People  ».  Seneca  Lake  &c.  Grape 

Smith,  13  Blatchf.  (U.  S.)  220;  Peo-  &c.  Co.,  52  Hun  (N.  Y.),  174;  s.  c.  5 

pie  V.  Seneca  Lake  Grape  &c.  Co.,  52  N.  Y.  Supp.  136;  17  Civ.  Proc.  Rep. 

Hun  (N.  Y.),  174 ;  s.  c.  5  N.  Y.  Supp.  (N.  Y.)  130. 
136;  17  Civ.  Proc.  Eep.  (N.  Y.)  130.  '  Ante,  ii  4443, 6685. 

'  Ee  Pyroluaite  Manganese  Co.,  29  *  Ibid.;  Polar  Star  Lodge  v.  Polar 

Hun  (N.  Y.),  429.  Star  Lodge,  16  La.  An.  53. 
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rations,  the  principle  of  the  rule  of  the  majority  obtains  to  the 
extent  that,  if  the  majority  conclude  that  the  business  cannot 
be  carried  on  with  profit  or  advantage  to  all,  they  may, 
against  the  will  of  the  minority,  elect  to  wind  it  up.*  "When 
we  consider  that  it  is  not  only  competent  for  a  majority  of 
the  stockholders,^  but  also  for  a  quorum  of  the  directors,"  to  as- 
sign all  the  property  of  the  corporation  to  a  trustee  for  the  pay- 
ment of  its  debts,  an  act  which,  in  itself,  substantially  works 
a  dissolution  of  the  corporation  and  a  winding  up  of  its 
affairs,  —  the  conclusion  that  it  is  within  the  power  of  the 
majority  to  take  action  to  wind  up  any  business  corporation, 
in  the  absence  of  a  statutory  prohibition,  seems  unavoidable. 
Nor  can  any  reason  be  suggested  why  this  should  not  be  the 
case  with  a  joint-stock  business  corporation,  as  well  as  with  a 
commercial  partnership.  If  it  is  conceded  that  such  action 
on  the  part  of  the  majority  is  lawful,  then  the  principle  fol- 
lows that  the  judicial  courts  will  not  examine  into  the  affairs 
of  the  corporation  for  the  purpose  of  determining  whether  the 
action  is  expedient,  or  for  the  purpose  of  scanning  the  mo- 
tives which  have  led  to  it.*  A  qualification  of  the  principle 
of  the  foregoing  discussion  is  discovered  in  a  case  in  West 
Virginia,  referable  no  doubt  to  the  provisions  of  a  statute, 
where  the  court  held  that,  although  it  is  competent  for  a 
majority  in  interest  of  the  shareholders  to  discontinue  the 
business  of  the  corporation,  yet  a  statutory  proceeding  for  a 
dissolution  cannot  be  had  at  the  instance  of  a  majority,  with- 
out a  showing  of  good  cause  therefor." 

§  6695.  Decisions  Kelatingr  to  the  Number  and  "Value  of 
Stockholders  whose  Concurrence  is  Ifecessary  to  Support 
the  Proceeding.  —  Several  of  the  statutes  providing  for  volun- 

"  Treadwell  t).  Salisbury  Man.  Co.,  »  Ante,  5  6466. 

7  Gray  (Mass.),  393,  404 ;  s.  c.  66  Am.  •  Ante,  §  6473 ;  De  Camp  v.  Alward, 

Dec.  490;  Trisconi  v.  Winship,  43  La.  52  Ind.  468. 

An.  45;  «.  c.  26  Am.  St.  Rep.  175;  9  *  Bailey  v.  Birkenhead  &o,  B.  Co., 

Kail.  &  Corp.L.  J.  469;  9  South.  Kep.  12  Beav.  453;  Oglesby  v.  Attrill,  105 

29;  Berry  v.  Broach,    65  Miss.   450;  U.  S.  605,610. 

s.  c.  4  South.  Eep.  117;  21  Am.  &  '  Hurst «.  Coe,  30  W.  Va.  158;  «.c. 

Eng.  Corp.  Gas.  347.  S'S.  E.  Rep.  564. 
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tary  proceedings  for  the  winding  up  of  corporations,  prescribe 
the  number  and  value  of  shareholders  who  must  concur  in  the 
proceeding,  in  order  to  authorize  the  court  to  act.  Under  one 
statute,  requiring  the  concurrence  of  three-fourths  in  value  of 
the  shares  at  the  time  of  the  institution  of  the  proceeding,  and 
of  the  final  decree,  it  was  held  that  it  was  not  necessary  to  the 
validity  of  the  decree  that  it  should  appear  that  the  petition- 
ers for  dissolution  continued  to  desire  the  dissolution,  from 
the  filing  of  the  petition  up  to  the  final  decree,  where  they 
were  prosecuting  the  case  to  the  very  last.'  Where  some  of 
the  shares  are  owned  by  a  deceased  person,  his  executor  or  ad- 
ministrator is  a  shareholder  for  the  purpose  of  making  up  the 
requisite  number;  and  his  appointment  as  executor  is  sufficiently 
proved  by  a  certified  copy  of  the  will  and  the  proceedings  of 
the  court  probating  the  will  and  directing  his  qualification.* 
Upon  the  question  of  the  mode  of  proving  the  amount  of  capital 
stock,  it  has  been  held  that  it  is  sufficiently  proved  by  a  cer- 
tified copy  of  the  charter  proceedings.'  Upon  the  question  of 
the  amount  of  shares  held  by  the  petitioners,  their  oral  testi- 
tnony  is  admissible,  and  the  stock-book  of  the  corporation  need 
not  be  produced;  and  the  failure  to  produce  it  will  not  be  re- 
versible error,  at  least  without  evidence  that  there  was  such  a 
book.*  In  reviewing  such  a  proceeding,  if  it  appears  that  all 
the  material  averments  of  the  petition  were  established  by  un- 
contradicted legal  evidence,  the  judgment  will  not  be  reversed, 
no  matter  how  much  immaterial,  illegal,  incompetent,  or  irrel- 
evant evidence  may  have  been  admitted.'  Any  of  the  peti- 
tioners for  the  dissolution  of  a  corporation  may,  before  the 
court  has  found  that  they  do  not  own  the  necessary  amount  of 
stock  to  entitle  them  to  maintain  the  proceeding,  withdraw 
therefrom,  and  if  there  are  not  left  a  sufficient  number  of 


'  "Wolfe  «. Underwood,  97  Ala.  375;  Cas.  614;    Merchants'    &c.    Line  v. 

$.  c.  12    South.  Eep.   234.    As   to  a  Waganer,  71  Ala.  581. 
voluntary  winding  up  under  the  Ala-  "  Wolfe    v.  Underwood,  97    Ala. 

bama  statute,  see  also  Wolfe  v.  Un-  375;  t.  c.  12  South,  Eep.  234. 
derwood,  91  Ala.  523 ;  «.   c.  8  South.  •  Ibid. 

Eep.  774;  s.  c.  32  Am.  &  Eng.  Corp.  ♦  Ibid.  »  Ibid. 
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petitioners  in  amount,  the  court  cannot  proceed  on  the  peti- 
tion and  dissolve  the  corporation.' 

§  6696.  When  not  Dissolved  at  the  Suit  of  a  Singrle  Stock- 
holder.—  It  has  been  held  that  a  corporation  will  not  be  dis- 
solved on  the  petition  of  a  single  stockuolder,  on  the  ground 
that  its  officers  have  refused  to  allow  the  petitioner  to  inspect 
its  books  and  accounts,  that  it  is  carrying  on  a  losing  busi- 
ness, and  that  the  directors  have  levied  an  assessment  for  the 
purpose  of  compelling  the  petitioner  to  dispose  of  his  shares.^ 
Nor,  according  to  a  decision  of  a  Court  of  Common  Pleas  in 
Ohio,  will  a  corporation  in  that  State  be  dissolved  at  the  suit 
of  a  stockholder,  because  a  by-law  provides  that  it  shall  con- 
tinue only  for  a  certain  period,  and  that  period  has  expired; 
since  the  by-law  imposes  on  those  assenting  to  it  no  enforce- 
able obligation.'  Nor  will  a  corporation  be  dissolved  on  such 
a  petition,  on  the  ground  that  it  was  actually  formed  for  a 
longer  period  than  that  designated  in  the  preliminary  subscrip- 
tion agreement, —  either  on  the  ground  that  such  agreement, 
of  itself,  terminates  the  corporate  life,  or  that  it  should  be 
specifically  performed.* 

§  6697.  Doctrine  that  Equity  will  Decree  a  Dissolution 
where  the  Company  has  Collapsed.  —  An  early  case  in  Cali- 
fornia is  also  to  the  effect  that  a  court  of  equity  has  power, 
on  a  bill  filed  by  some  of  the  stockholders  of  the  corporation, 
to  decree  its  dissolution,  where  it  has  been  found  "  impractic- 
able to  keep  the  company  together."  "  The  successful  prose- 
cution of  gold  mining  at  the  present  time,  under  such  an 
organization  as  is  prescribed  by  these  articles  of  association, 
appears  to  us  to  be  an  impracticability  and  a  delusion,  and  in 
such  event,  it  is  proper  for  courts  to  interfere  and  decree  a 
dissolution."  *     "  Besides   the  desire  of   the  members   is  suf- 

*  Herancourt  Brew.  Co.  v.  Armstrong,  6  Ohio  C.  C.  468. 
'  Burnham  v.  San  Francisco  Fuse  ''  Oronin    v.  Potters    Co-Op.    Co. 

Man.  Co.,  76  Oal.  24;  s.  c.  21  Am.  &      (Ohio  0.  P.),  29  Ohio  L.  J.  52. 
Eng.  Corp.  Cas.  644;  17  Pac.  Rep.  *  Ibid. 

«39.  *  Citing  Story  on  Part.,  4  390. 
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ficiently  indicated,  and,  being  in  accordance  with  the  interests 
of  all  concerned,  ought  not  to  be  thwarted."  '■ 

§  6698.  Eight  of  a  Shareholder  to  have  the  Corporation 
Wound  up  where  It  has  Embarked  in  an  Ultra  Vires  Busi- 
ness.—  According  to  a  decision  of  Mr.  Justice  North  in  tbe 
English  Chancery  Division,  where  a  company  has  ceased  to 
carry  on  its  proper  business,  but  carries  on  a  business  ultra 
vires,  the  shareholder  is  not  confined  to  his  remedy  by  injunc- 
tion, but  is  entitled  to  have  the  company  wound  up.  It  was 
so  held  where  a  company  organized  to  do  a  banking  business 
had  given  up  that  business  and  had  undertaken  to  carry  on 
some  land  speculations,  the  formation  of  a  foreign  company, 
and  the  business  of  investing  in  shares  and  securities.* 

§  6699.  Various  Matters  of  Procedure.  —  In  a  proceeding 
to  wind  up  an  insolvent  corporation  under  the  statutes  of 
New  Jersey,  the  bill  need  not  allege  that  the  corporation  is 
doing  business  in  the  State  at  the  time  when  the  bill  is  filed; 
since  the  court  has,  under  the  statute,  jurisdiction  in  the  case 
of  a  foreign  corporation  which  has  previously  done  business 
in  the  State  and  still  has  property  there.'  A  stockholder,  who 
is  also  a  creditor,  may  file  a  bill  in  equity  in  Tennessee,  to 
wind  up  an  insolvent  corporation,  and  may  have  all  suits 
pending  against  it  by  creditors,  consolidated,  and  proper 
accounts  taken  for  the  settlement  of  its  afifairs;  and  other 

'  Von  Schmidt  v.  Huntington,  1  really  did  was  to  direct  a  decree  to  be 

Cal.  55,  73.    It  should  be  noted  that  entered  dissolving  the  company  aa  of 

the  corporation  was  organized  by  arti-  the  date  of  the  judgment  appealed 

clesof  association  under  the  laws  of  from,  directing  the  receiver  to  sell  its 

New  York,  presumably  the  celebrated  property  to  pay  the  costs,  of  suit,  in- 

statute  of  that  State  authorizing  the  eluding  counsel  fees,  and  to  make  a 

formation  of  manufacturing  and  min-  pro  rata  distribution  of  the  balance 

ing  corporations.  It  is  also  to  be  noted  among  all  the  stockholders,  excluding 

that  the  court  dealt  with  it  as  it  would  two  of  them,  etc. 

have  dealt  with   a  partnership.    It  »  Re  Grown  Bank,  44  Ch.  Div.  634. 

should  be  added  that  the  bill  did  not  Compare  ante,  §  4538,  et  seq. 

pray  for  a  decree  of  dissolution, — the  '  Albert  «.  Clarendon  Land  &c.  Co. 

lawyer  who  drew  it  had  too  much  (N.  J.  Eq.),  23  Atl.  Kep.  8. 
sense  for  that ;  —  but  what  the  court 
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stockholders  may  show  that  the  claim  of  the  one  filing  the 
bill  is  not  valid,  although  the  bill  has  been  taken  for  con- 
fessed against  the  corporation.^  Where,  in  a  proceeding  to 
wind  up  the  affairs  of  a  corporation,  a  stockholder  was  ordered 
to  turn  over  certain  bonds,  or  else  to  pay  in  money  the 
balance  remaining  due  after  deducting  the  indebtedness  of 
the  corporation  to  him,  and  he  did  neither,  —  it  was  held  that 
his  refusal  should  be  treated  as  an  election  to  retain  the  bonds, 
and  that  an  absolute  money  judgment  should  go  against  him, 
without  granting  him  further  time.* 

§  6700.  Notice    of   the    Application    for  Dissolution.  —  A 

proceeding  for  the  dissolution  of  a  corporation  and  a  decree 
or  judgment  of  dissolution,  rendered  without  notice  to  the 
parties  entitled  to  oppose  the  rendition  of  such  judgment  or 
decree,  would  be  merely  void,  not  only  under  the  principles 
of  the  common  law,  but  under  American  constitutions.  Fed- 
eral and  State.  It  would  be  contrary  to  that  clause  incorpo- 
rated in  most  of  our  State  constitutions,  which  provides  that 
no  man  shall  be  deprived  of  his  freehold,  liberties,  or  privi- 
leges without  due  process  of  law,  —  the  franchises  of  a  corpo- 
ration being  liberties  within  the  meaning  of  the  word  as  there 
used.  A  statute  allowing  such  a  proceeding  to  take  place 
without  notice  would  also  be  contrary  to  that  clause  of  the 
fourteenth  amendment  to  the  constitution  of  the  United  States 
which  prohibits  the  States  from  depriving  any  person  of  his 
property  without  due  process  of  law.  In  conformity  with 
this  principle,  it  was  held  that,  where  a  corporation  had  be- 
come dissolved  and  its  assets  had  become,  under  an  existing 
statute,  vested  in  its  trustees  then  in  ofiBce,  in  trust  for  its 
creditors  and  stockholders,  —  a  subsequent  proceeding,  under 
a  subsequent  statute,  instituted  by  the  Attorney-General,  such 
trustees  not  being  made  parties,  resulting  in  a  decree  appoint- 
ing a  receiver  and  divesting  the  property  out  of  the  hands  of 
such  trustees,  and  vesting  it  in  the  receiver,  for  the  purposes 

»  Crutchfield  v.  Mutual  Gaslight     tion  Co.,  72  Iowa,  405;  a.  c.  34  N.  W 
Co.  (Tenn.),  2  S.  W.  Kep.  658.  Eep.  190. 

"  Peters  v.  Ft.  Madison  Oonstruc- 
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of  a  winding  up,  was  a  violation  of  a  constitutional  inhibition 
against  the  taking  of  property  without  due  process  of  law.' 
The  theory  of  the  decision  is  that  the  right  to  have  the  prop- 
erty administered  under  the  existing  statute  by  the  existing 
trustees,  was  a  right  accruing  to  the  creditors  and  stockholders, 
which  it  was  not  competent  for  the  legislature,  by  a  subse- 
quent act,  to  release  or  discharge,^  It  is  obvious  that  if  notice 
had  been  given  to  the  trustees  in  possession,  it  would  not  have 
cured  the  defect. 

§  6701.  STotice  to  tlie  Attorney-General. — Where  the  leg- 
islature has  prescribed  a  statutory  proceeding  for  the  winding 
up  of  a  corporation,  on  the  application  of  stockholders  or 
otherwise,  and  has  not  provided  for  notice  to  the  State,  or  any 
officer  of  the  State,  it  may  be  assumed  that  no  such  notice  is 
necessary  to  the  validity  of  the  proceeding;  since  it  is,  of 
course,  competent  for  the  State  to  waive  any  notice  to  which 
it  might  be  entitled.  A  statute  of  New  York'  provides  that  a 
copy  of  all  motions,  all  motion  papers,  and  a  copy  of  any 
other  application  to  the  court,  together  with  a  copy  of  the 
order  of  judgment  to  be  proposed  thereon,  in  every  action  for 
the  dissolution  of  a  corporation,  shall,  in  all  cases,  be  served 
on  the  Attorney-General,  whethev  the  application  be  ex  parte,  or 
upon  notice,  and  that  any  order  or  attachment  granted  in  any 
such  action  or  proceeding,  without  notice,  or  the  service  of 

>  People  V.  O'Brien,  111  N.  Y.  1;  160;  Kil  bourn  D.Thompson,  103  U.S. 
8.  c.  7  Am.  St.  Rep.  684 ;  18  N.  E.  168.  Under  a  statute  of  Pennsylvania 
Rep.  692;  2  L.  R.  A.  255;  19  N.  Y.  St.  (Pa.  Act  April  4,  1872,  Pamph.L.  40), 
Rep.  173;  reversing  s.  c.  45  Hun  notice  of  an  application  for  the  disso- 
(N.  Y.),  519.  Compare  People  v.  lution  of  a  corporation  should  be  pub- 
O'Brien,  103  N.  Y.  657.  lished  once  a  week  for  three  weeks. 

'  Peoplejj.  O'Brien,  111  N.  Y.  1, 56;  Re  Philadelphia  &c.  Sewing  Machine 

«.  c.  7  Am.  St.  Rep.  689;  citing  and  Co.,   6  Pa.  Co.   Ct.  65;    Re  Ashton 

following    Dafch    v.    Van    Kleeck,    7  Hand  Man.  Co.,  5  Pa.  Co.  Ot.  450. 

Johns.  (N.  Y.)477;«.  c.  5  Am.  Dec.  And  where  a  place  of  meeting  is  main- 

291.    The  court  also  cited  Parker  v.  tained  in  a  county  other  than  that  in 

Browning,  8  Paige  (N.  Y.),  388;  s.  c.  which  the  principal  office  is  located, 

35  Am.  Dec.  717 ;  Taylor  v.  Porter,  4  such  advertisement  should  be  in  both 

Hill  (N.  Y.),  140, 147 ;  Wynehamer  v.  counties.    Re  Ashton  Hand  Man.  Co., 

People,  13  N.  Y.  434;  Westervelt  v.  5  Pa.  Co.  Ct.  400. 
Gregg,  12  N.  Y.  20^ ;  s.  e.  62  Am.  Dec.  *  N.  Y.  Laws  1883,  ch.  378,  §  8. 
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the  papers  oa  the  Attorney-General,  shall  be  void.  It  has 
been  held  that  this  applies  to  proceedings  for  the  voluntary  dis- 
solution of  corporations.*  But  an  application  for  the  appoint- 
ment of  a  new  trustee  of  an  insolvent  insurance  company  in  the 
placje  of  the  trusteee  appointed  under  an  old  statute"  of  New 
York,  providing  for  the  appointment  of  trustees  under  the 
sanction  of  the  court  of  chancery  by  insolvent  insurance 
companies,  not  being  a  proceeding  for  the  distribution  of  the 
assets  of  the  corporation,  need  not  be  accompanied  with  no- 
tice to  the  Attorney-General,  under  the  above  statute.* 

§  6703.  Intervention  of  Creditors.  —  A  final  settlement, 
made  between  a  corporation  and  its  members,  on  the  wind- 
ing up  of  its  affairs,  is  not,  of  course,  valid  as  against  its  cred- 
itors, unless  they  have  been  parties  to  the  proceeding.*  On 
general  principles  of  equity,  where  such  a  proceeding  takes 
place  in  a  court  possessing  equity  powers,  it  would  be  within 
the  discretion  of  the  court  to  allow  a  creditor  to  intervene,  even 
after  the  expiration  of  the  time  previously  limited  for  that 
purpose, — at  least  it  has  been  so  held  where  the  proceeding 
was  instituted  by  creditors,* — and  no  reason  is  perceived  why 
the  rule  should  be  dififerent  where  it  is  instituted  by  stock- 
holders. 

§  6703.  Power  of  Courts  of  Equity  in  Dissolving  and 
Windlngr  up  Corporations.  —  In  the  absence  of  enabling  stat- 
utes, courts  of  chancery  have  no  jurisdiction  to  decree  the 
dissolution  of  a  corporation;*  nor,  as  a  general  rule,  can  such 
a  court,  during  the  life  of  the  corporation,  wind  up  its  busi- 

'  People  V.  Seneca  Lake  &c.  Co.,  52  *  Heggie  v.  People's  Building  &c. 

Hun  (N.  Y.),  174;  ».  c.  5  N.  Y.  Supp.  Asso.,  107  N.  0.  581;  s.  c.  12  S.  E. 

136;   17  Civ.  Proc.  Kep.  (N.  Y.)  130.  Eep.275. 

Vacating  such  an  order  on  motion  of  '  Spooner  v.  Bay  St.  Louis  Syndi- 

the  Attorney-Oeneral,  when  made  on  cats,  48  Minn.  313 ;  s.  c.  51  N.  W.  Kep. 

petition  of  stockholders  and  credit-  377 ;  ante,  §§  3484,  6567 ;  post,  §  7025, 

ors :  Matter  of  Mart,  22  Abb.  N.  Cas.  et  leq. 
(N.  Y.)  227.  "  AnU,  §  4538;  Wheeler  v.  Pull- 

•  N.  Y.  Act  April  15, 1814.  man  Iron  &c.  Co.,  143  111.  197;  «.  c. 

»  Matter  of  Gay,  21  N.  Y.  St.  Eep.  32  N.  E.  Kep.  420 ;  17  L.  R.  A.  818. 


B46;  «.  c.  4  N.  Y.  Supp.  602. 
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ness  and  sequestrate  its  property  and  effects,  on  the  applica- 
tion of  a  stockliolder  as  such;'  but  when  a  corporation  dies 
by  reason  of  the  expiration  of  its  charter,  or  becomes  substan- 
tially dead  by  reason  of  the  uon-user  of  its  franchises,  a  court 
of  equity  has  jurisdiction,  under  principles  already  elaborated,* 
to  lay  hold  of  its  assets  by  its  receiver  and  distribute  them 
among  its  creditors.  In  Virginia,  such  a  court  has  jurisdic- 
tion, at  the  suit  of  the  holders  of  unredeemed  shares  in  a  build- 
ing association,  to  call  the  redeemed  shareholders  to  account, 
for  the  purpose  of  enforcing  payment  of  what  they  respect- 
ively owe,  and  to  distribute  the  fund  among  the  unredeemed 
shareholders  and  wind  up  the  concern.'  Jurisdiction  to  dis- 
solve a  corporation  may,  of  course,  be  conferred  upon  a  court 
of  equity  by  a  statute;*  and,  considering  the  constitution  of 
these  courts  and  their  modes  of  procedure,  statutes  confer- 
ring such  a  jurisdiction  are  very  appropriately  enacted,  and 
exist  in  many  of  the  States.  In  some  cases  the  statutes  go 
no  further  than  to  provide  for  an  adjudication  of  insolvency, 
and  for  the  appointment  of  a  receiver,  and  the  winding  up 
of  the  affairs  of  the  corporation,  by  collecting  its  debts  and 
converting  its  assets  into  money,  and  distributing  the  money 
ratably  among  its  creditors  first,  and  thereafter  among  its 
stockholders.* 

>  Cronin    v.    Potters  Co-Op.    Co.  ».    c.    43   N.    "W.   Rep.   180.     Equi- 

(Ohio  C.  P.),  29  Ohio  L.  J.  52.  table  jarisdiction  existing  in  Pennsyl- 

'  Ante,  i  2951,  et  seq.  vania,  under  the  Act  of  June  16, 1836, 

'  Edelin  v.  Pascoe,  22  Gratt.  (Va.)  §  13,  as  to  corporations,  is  said  to  be 

826.  general  and  unlimited,  and  includes 

*  Chicago  Mut.  Life  &c.  Asao.  v.  a  bill  to  remove  the  assignee  of  an 

Hunt,  127  111.  257 ;  s.  c.  20  N.  E.  Rep.  insolvent     corporation.      Failey     ti. 

65;  2  L.  R.  A.  549.     Such  jurisdic-  Stock  well  (Pa.  C.  P.),  2  Pa.  Dist.  E. 

tion  was  conferred  by  the  Illinois  act  197 ;   ».  c.  12  Pa.  Co.  Ct.  403.    The 

of  1883  (1   Starr  &  Curt.  111.   Stat.,  power  of  a  court  of  equity,  on  good 

p.  1348)  in  reference  to  mutual  benefit  cause  shown,  to  dissolve  or  close  up 

toeieiies.    Ibid.  the    business    of    any    corporation, 

"  Such  a  statute  exists  in  Minne-  which  is  conferred  by  section  25  of 

sota :  Gen.  Stat.  Minn.  1878,  ch.  76.  the  Illinois  statute  for  the  incorpo- 

See  Merchants'  &c.  Bank  v.  Bailey  ration    of   companies   for  pecuniary 

Man.  Co.,  84    Minn.   323;   8.  c.    25  profit,  exists  only  as  a  portion  of  the 

N.  W.  Rep.  639;   Hospes  v.  North-  relief  provided  for  by  that  section, 

•western  Man.  &c.  Co.,  41  Minn.  256;  and  does  not  authorize  the  exercise 
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§  6704.  What  Deemed  Acts  of  Insolvency. — It  has  been 
held  that  the  rule  that  the  filing  of  a  petition  in  hankruptey,  is 
per  se  an  act  of  insolvency  which  renders  the  actual  solvency 
or  insolvency  of  the  petitioner,  immaterial,  —  applies  as  well 
to  proceedings  by  corporations  as  by  individuals.^  Under 
the  provisions  of  a  statute^  that  a  corporation  shall  be  dis- 
solved when  it  shall  have  remained  insolvent,  or  neglected  or 
refused  to  pay  its  notes  or  evidences  of  debt,  or  suspended  its 


of  such  power,  except  for  causes  for     object  of  the  legislature  was  to  secure 


which  the  State  might  procure  a  judg 
ment  of  forfeiture  at  law.  Wheeler 
V.  Pullman  Iron  &c.  Co.,  143  111. 
197;  s.  c.  32  N.  E.  Kep.  420;  17  L. 
B.  A.  818.  That  banking  associations, 
established  under  the  general  bank- 
ing law  of  New  York,  are  corpora- 
tions within  the  provisions  of  the 
Revised  Statutes  relative  to  proceed- 
ings against  insolvent  corporations,  etc., 
and  that  such  association,  failing  to 
make  an  annual  return,  as  required 
by  the  statute  of  1841,  is  liable  to  be 
proceeded  against  as  insolvent,  —  see 
Metropolitan  Bank  v.  Godfrey,  23  III. 
579;  Leavitt  v.  Blatchford,  5  Barb. 
(N.  Y.)  9;  Gillet  ».  Moody,  6  Barb. 
(N.  Y.)  185;  Boisgerard  v.  New  York 
Banking  Co.,  2  Sandf.  Ch.  (N.  Y.) 
23;  Mabey  v.  Adams,  3  Bosw.  (N.  Y.) 
346 ;  Robinson  v.  Bank  of  Attica,  21 
N.  Y.  406.  There  was  a  long  contro- 
versy in  New  York,  as  to  what  kinds 
of  corporations  were  included  in  the 
term  "moneyed  corporations"  as  used 
in  the  statutes  of  that  date.  It  was 
finally  held  that  the  provisions  of 
the  New  York  Revised  Statutes  in 
relation  to  "moneyed  corporations," 
had  no  application  to  banking  asso- 
ciations organized  under  the  general 
act  of  1838.  The  regulations  for  the 
purpose  of  preventing  the  insolvency 
of  moneyed  corporations  were  en- 
tirely unsuited  to  the  free  bankiag 
tyitem.    Under  that  syatem,  the  Bole 


the  currency  which  these  institutions 
might  put  in  circulation.  This  ob- 
ject was  accomplished,  not  by  regu- 
lations to  prevent  insolvency,  which 
had  been  tried  and  found  ineffectual, 
but  by  requiring  adequate  security, 
beforehand,  for  all  the  circulation 
which  any  individual  or  association 
might  be  allowed  to  issue.  The  legis- 
lature did  not  intend  that  associa- 
tions formed  under  that  law  should 
be  subject  to  the  statutes  then  in 
force,  relating  to  a  very  different 
class  of  moneyed  institutions.  They 
intended  to  introduce  a,  new  and  in- 
dependent system  of  banking,  and  to 
establish,  for  the  government  of  in- 
stitutions organized  under  such  new 
systems,  new  and  independent  regu- 
lations, and  to  leave  all  previous 
statutes  relating  to  moneyed  corpo- 
rations to  be  applied  to  the  chartered 
banks  then  in  existence.  Leavitt  v. 
Blatchford,  17  N.  Y.  521 ;  «.  c.  5  Barb. 
(N.  Y.)  9.  To  the  same  effect,  Tracy 
V.  Talmage,  18  Barb.  (N.  Y.)  456. 
To  the  contrary,  Mabey  v.  Adams,  3 
Bosw.  (N.  Y.)  346;  Leavitt  v.  Tylee, 
1  Sandf.  Oh.  (N.  Y.)  207;  Leavitt  v. 
Yates,  4  Edw.  Oh.  (N.  Y.)  134; 
Matter  of  Bank  of  Dansville,  6  Hill 
(N.  Y.),  370. 

'  Re  Atlantic  Mut.  Life  Ins.  Co.,  9 
Ben.  (U.  S.)  270. 

'  1  Rev.  Stat.  N.  Y.  604,  §  4;  2 
Ibid.  463,  §  38. 
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business  for  one  year,  —  a  corporation  is  not  regarded  as  hav- 
ing committed  an  act  of  insolvency,  or  as  having  neglected 
or  refused  to  pay  its  obligations,  because  its  demand  notes 
have  remained  outstanding  until  the  payment  has  been  de- 
manded/ Insolvency  in  the  ordinary  sense,  which  is  simply 
an  inability  to  pay  and  discharge  one's  obligations  as  they 
accrue  in  the  ordinary  course  of  business,^  is  not  sufficient  to 
warrant  a  decree  of  dissolution  under  the  foregoing  statute.' 
When,  therefore,  a  referee  found  that  a  company  was  insol- 
vent at  the  date  of  the  commencement  of  the  action,  but  also 
that  it  had  not  been  insolvent  for  one  year  prior  thereto;  that 
it  had  not,  for  one  year,  neglected  or  refused  to  pay  and  dis- 
charge its  obligations  or  suspend  its  ordinary  and  lawful  busi- 
ness, —  it  was  held  that  a  judgment  entering  a  decree  of  dis- 
solution was  rightly  reversed.* 

§  6705.  Ordering  the  Election  of  Directors.  —  There  is 
authority  for  the  conclusion  that,  in  the  absence  of  an  enabling 
statute,  where  an  insolvent  corporation  has  long  been  in  the 
hands  of  a  court  of  equity,  through  its  receiver,  it  is  compe- 
petent  for  the  court  to  order  the  election  of  a  board  of  direct- 
ors, unless  there  is  some  statutory  obstacle  in  the  way,  to  the 
end  that  the  stockholders  may  be  properly  represented  in  the 
proceeding  by  their  proper  trustees,  and  to  the  end  that 
the  court  may  have  the  aid  of  the  directors  in  administering 
the  trust.^ 

*  Denike  v.  New  York  &c.  Co.,  80  resentatives  of  the  company,  may 
N.  Y.  599.  prove  exceedingly  useful  to  the  court 

*  Hazelton  v.  Allen,  3  Allen  in  administering  the  trust;  and  in 
(Mass.),  114;  Brouwer  v.  Harbeck,  9  many  of  such  matters  the  future  of 
N.  Y.  589 ;  Ferry  v.  Bank  of  Central  the  company,  after  it  shall  have 
New  York,  15  How.  Pr.  (N.  Y.)  445.  passed  out  of  the  hands  of  the  court, 

'  Denike   v.   New  York  &c.  Co.,  may  be  most  materially  affected  by 

supra.  the  action  of  the  board.    It  is  there- 

*  Ibid.  607.  fore  eminently  proper  that  the  board 

*  Lehigh  Coal  &c.  Co.  v.  Central  should  be  the  representatives  of  the 
E.  Co.,  35  N.  J.  Eq.  349.  In  so  hold-  stockholders,  and  therefore  that  a 
ing.  Chancellor  Eunyon  said :  "  There  proper  opportunity  should  be  afforded 
are  many  very  important  respects  in  to  the  latter,  to  make  selection  of 
which  the  action  of  the  board,  as  rep-  their  agents.    Moreover,  should  the 
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§  6706.  Enjomtn^    the    Prosecution    of    Other    Suits. — 

Where  the  winding  up  of  the  affairs  of  an  insolvent  corpora- 
tion passes  into  the  hands  of  a  court  of  chancery,  that  court 
may,  on  the  general  principles  which  govern  its  jurisdiction 
and  procedure,  enjoin  the  prosecution  of  attachment  suits  in 
other  courts,  so  that  all  litigation  may  be  conducted  as  a  sin- 
gle insolvent  proceeding.^ 

§  6707.  Proceedingrs  for  the  Winding  up  of  Insurance 
Companies.  —  The  winding  up  of  insolvent  insurance  com^ 
■paaies  is,  it  may  be  assumed,  the  subject  of  careful  statutory 
regulation,  in  every  State  of  the  Union.^  It  is  safe  to  conclude 
that,  under  most  of  these  statutes,  proceedings  to  wind  up  in- 
surance companies,  when  their  reserve  passes  below  the  statu- 
tory limit,  or  when  they  otherwise  become  insolvent,  are 
properly  taken,  in  the  first  instance,  by  a  designated  officer  of 
the  State:  in  Missouri,  the  Superintendent  of  Insurance;'  in 
Illinois,  the  Auditor  of  the  State;  *  in  New  York,  by  the  Attor- 
ney-General.* Statutes  of  this  kind  have  been  held  not  ob- 
noxious to  any  provision  of  the  Federal  or  State  constitutions.^ 
To  such  a  proceeding  the  stockholders  of  the  company  are  not 
necessary  parties.'' 

court  deem  it  advisable  to  tarn  over  EepublicLife  Ins.  Co.  v.  Swigert,  135 

the    property  to  the    company,   the  lil.  150;   g.  c.  25  X.  E.  Rep.  680;  9 

atoc'.iliolders  must  receive  it  by  the  Bail.  &  Corp.  L.  J.  22.     The  statute 

hands  of  the  board.    Therefore,  there  of  Illinois,  which  is  above  ci^ed,  au- 

mnst  be  directors ;  and  in  such  case,  thorizes  the  State  Auditor  to  apply  for 

as  well  as  generally,  the  board  should  an  injunction  to   restrain  insurance 

be  the  true  and  lawful  representatives  companies  from   further  proceeding 

of   the  stockholders,  whose  property  with  their  business,  when  their  con- 

they  are  to  control  and  administer."  dition  becomes  such  as  to  render  their 

Ibid.  353.    The  case  was  that  of  a  )-a27-  further  continuance  in  business  haz- 

road  company  which  had  been  in  the  ardous  to  the  insured,  or  to  the  public, 
hands  of  a  receiver  during  the  period  °  2  Rev.  Stat.  X.  Y.  (Birdseye's 

of  »ii  years,  during  which  time  no  ed.),  p.  1568,  §  3S. 
board  of  directors  had  been  re-elected.  '  Republ-c  Life  Ins.  Co.  v.  Swigert, 

'■  Smith  V.  St.  Louis  Mut.  Life  Ins.  gupra;  Ward  v.  Farwell,  97  111.  593; 

Co.,  6  Lea  (Tenn.),  564.  ante,  §  5392. 

'  Compare  post,  §  7219,  et  seq.  '  Ante,  ^  3499 :  Ward  v.  Farwell, 

'  2  Rev.  Stat.  Mo.  1889,  §  5938.  97  111.  593.    Compare  ante,  §  3493,  et 

*  Rev.  Stat.  111.  1889,  ch.  73,  §  103 ;  seq. 
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§  6708.  Insolvency  Proceedings  agralnst  Railway  Compa- 
nies.—  There  are  holdings  to  the  effect  that  railroad  corpo- 
rations, like  other  business  corporations,  or  natural  persons, 
may  be  subjected  to  compulsory  insolvency  or  bankruptcy 
proceedings.' 

§  6709.  Insolvent  Building  Associations  Wound  up  Ac- 
cording to  the  Principles  of  Equity. —  It  has  been  held,  in 
substance,  that  where,  by  the  common  consent  of  the  share- 
holders, a  building  and  loan  association  is  to  be  wound  up,  and 
a  majority  of  the  shareholders  agree  upon  a  scheme  of  wind- 
ing up,  which  is  contrary  to  the  principles  of  equity  when 
applied  to  the  rights  of  members  under  their  constating 
instruments,  and  a  minority  file  a  bill  in  equity  to  enjoin  the 
majority  from  carrying  out  such  scheme,  praying  that  the 
rights  of  the  parties  shall  be  ascertained  and  the  assets  dis- 
posed of  by  the  court  according  to  the  principles  of  equity,  — 
this  relief  will  be  granted;  but  the  injunction  ought  not  to  ex- 
tend so  far  as  to  hinder  the  collection  of  the  debts  due  from 
defaulting  stockholders.* 

§  6710.  Distribution  in  the  Voluntary  Winding'  up  of 
Savings  Banks.  — In  the  voluntary  winding  up  of  an  incorpo- 
rated savings  bank,  under  the  direction  of  the  court,  only  those 
who  were  depositors  when  the  proceedings  were  instituted, 
are  entitled  to  share  in  the  surplus.^  It  has  been  held  that 
where  a  voluntary  winding  up  of  such  an  institution  is  in  prog- 
ress, the  directors,  in  a  proceeding  instituted  in  the  name  of 
the  corporation,  have  a  right  to  apply  to  a  court  of  chancery 
for  instructions,  on  the  ground  that  the  relation  of  trustee  and 
cestui  que  trust  exists  between  the  managers  and  depositors.* 

1  Piatt  V.  New  York  &c.  B.  Co.,  26  the   oflScers  carrying    out    such    a 

Conn.  544 ;  Winter  v.  Iowa  Ac.  R.  Co.,  scheme,  54  Ga.  98. 
2  Dill.  (TJ.  S.)  487.    Compare  Central  '  Morristown  Inst.  v.  Roberts,  48 

Nat.  Bank  v.  "Worcester  &c  Railroad,  N.  J.  Eq.  496. 
13  Allen  (Mass.),  105.  *  Ibid.;  Re  Newark  Savings  Inst., 

»  City  Loan  &c.  Asso.  v.  Goodrich,  28  N.  J.  Eq.  652.    That  a  savings  imti- 

48  Ga.  445 ;  t.  c.  as  to  the  liability  of  Uttion  is  a  mere  truitee  for  its  deposi- 
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§  6711.  Proceeding's  by  Bank  Commissioners.  —  Where  the 
statute  law  creates  a  board  of  State  officers,  knowu  as  bank 
commissioners,  and  authorizes  them  to  proceed  against  banks 
created  by  the  State,  and  they  have  become  insolvent  or  for- 
feited their  charters,  it  is  not  necessary  for  them  to  state,  in 
their  petition,  that  all  the  commissioners  met  and  consulted 
together  as  to  the  propriety  of  making  the  application,  but  it 
is  sufficient  if  the  petition  is  presented  iu  the  names  of  all  the 
commissioners  by  their  solicitor.  The  governing  principle  is, 
that  where  a  suit  is  commenced  in  the  names  of  several  per- 
sons by  their  solicitor,  the  court  will  not  inquire  wliether  such 
suit  has  been  authorized  by  all,  unless  some  of  them  object  to  the 
proceedings,  or  unless  the  adverse  party  shows  affirmatively 
that  the  suit  is  commenced  and  carried  on  in  the  names  of 
some  of  the  parties  without  their  authority.^ 

§  6712.  Dissolution  by  Unanimous  Resolution  of  the  Stock, 
holders.  —  If  we  recur  to  the  doctrine  of  the  cases  which  deal 
with  the  subject  of  the  de  facto  dissolution  of  corporations, 
we  shall  see  that  it  is  the  doctrine  of  all  American  courts  that 
whenever  a  corporation  does  that  which  has  the  necessary 
effect  of  destroying  the  end  and  object  for  which  it  was  created, 
this,  for  many  purposes,  will  be  treated  in  law  as  a  dissolution 
and  a  surrender  of  corporate  rights.*  It  has  been  so  held 
where  the  dissolution  took  the  forna  of  resolutions,  adopted 
by  all  the  stockholders,  authorizing  a  sale  of  the  corporate 
property.  The  fact  that  the  resolutions  were  not  adopted  by 
the  directors,  sitting  as  a  board,  did  not  impair  their  force  as  an 

tors,  see  Coite  v.  Society  for  Savings,  Buffalo,    6   Paige  (N.  Y.),  497.    In 

32  Conn.  173;  Bunnell  v.  CoUinsville  Bronson  v.  Mann,  13  Johns.  (N.  Y.) 

Savings  Soc,  38  Conn.  203.    That  a  460,  it  was  held  that,  where  a  legal 

depositor  is  a  creditor,  in  the  sense  of  proceeding  was  to  be  instituted  by  the 

having  a  right  of  set-off  against  his  commissioners  of  highways  as  such, 

debt  due  the  bank,   see  Hannon  v.  it  was  not  necessary  that  they  should 

Williams,  34  N.  J.  Eq.  255 ;   s.  c.  38  all  meet  or  consult  and  agree  to  make 

Am.  Rep.  378.     See  further,  as  to  the  the  application,  in  order  to  render 

nature  of  savings  banks,  Huntington  the    institution    of    the    proceeding 

V.  Savings  Bank,  96  U.  S.  388.  valid. 

*  Bank  Commissioners  ti.  Bank  of  '  Ante,  ^  3345,  et  seq.;  §  6670. 
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act  of  surrender,  especially  since  the  directors  had  no  author- 
ity to  surrender  the  charter  and  dissolve  the  corporation.' 

§  6713.  When  Unanimous  Consent  Required  to  Wind  up 
an  Unincorporated  Association,  —  Where,  by  the  articles,  an 
unincorporated  association  is  not  to  be  dissolved  before  the 
expiration  of  a  certain  term,  the  same  can  only  be  dissolved 
by  that  article  being  canceled,  like  any  other  contract,  by  con- 
sent of  all  parties;  except  that,  where  it  has  been  found 
impracticable  to  keep  the  company  together,  a  court  oi  equity 
may  decree  a  dissolution,  notwithstanding  the  term  has  not 
expired.* 

'  Webster    v.    Turner,     12    Hun  Cal.  55,  73.    In  this  case  the  court 

(N.  Y.),  264.  distributed  the  assets  alter  deducting 

'  ^'on   Schmidt  v.  Hunlington,  1  a  counsel  fee. 
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Section  Section 

6753.  Effect  of  dissolution  upon  unex-  on    torts    afterwards     com- 

pired  leases.  mitted. 

6754.  Effect  of  dissolution  in  a  foreign     6758.  Effect  upon  high-vrays,  railways, 
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§  6718.  Effect  of  Dissolution  of  a  Corporation  at  Common 

Law.  —  Under  the  principles  of  the  common  law,  excluding 
in  this  statement  the  principles  of  equity  and  the  effect  of  sav- 
ing statutes,  —  the  effect  of  the  dissolution  of  a  corporation  is 
to  put  an  end  to  its  existence  for  all  purposes  whatsoever,  and 
to  destroy  every  one  of  its  faculties;  so  that  thereafter  it  can 
neither  make  nor  take  contracts,^  nor  sue,''  nor  be  sued;^  and 
so  that  all  debts  to  or  from  it  become  extinguished,*  and  all 
actions  by  *  or  against  it  ^  abate;  and  so  that  its  real  property 
reverts  to  the  grantors  or  donors  thereof,  or  their  heirsf  and 


•  White  V.  Campbell,  5  Humph. 
(Tenn.)  38;  Green  v.  Seymour,  3 
Sandf.  Oh.  (N.  Y.)  285;  Carrington 
V.  Commercial  &c.  Ins.  Co.,  1  Bosw. 
(N.  Y.)  152;  Saltmarsh  v.  Planters' 
&c.  Bank,  14  Ala.  668. 

'  Bank  of  Louisiana  v.  Wilson,  19 
La.  An.  1 ;  Whitman  v.  Cox,  26  Me. 
335. 

»  Bonaffe  v.  Fowler,  7  Paige  (N.Y.), 
576 ;  Carey  v.  Giles,  10  Ga.  9. 

*  Commercial  Bank  v.  Lockwood, 
2  Har.  (Del.)  8;  Fox  v.  Horah,  1 
Ired.  Eq.  (N.  C.)  .358;  s.  c.  36  Am. 
Dec.  48;  Port  Gibson  v.  Moore,  13 
Smedes  &  M.  (Misa.)  157;  White 
V.  Campbell,  5  Humph.  (Tenn.) 
38;  Hopkins  v.  Whitesides,  1  Head 
(Tenn.),  31;  Malloy  v.  Mallett,  6 
Jones  Eq.  (N.  0.)  345;  Commercial 
Bank  v.  Chambers,  8  Smedes  &  M. 
(Miss.)  9;  High  tower  t;.  Thornton,  8 
Ga.   486;  Thomson  v.  Lane,  11  Ga. 
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459;  Eobinsont;.  Lane,  19  Ga.  337; 
Bank  v.  Duncan,  56  Miss.  166;  Von 
Glahn  v.  De  Kosset,  81  N.  C.  467, 
473;  Mumma  v.  Potomac  Co.,  8  Pet. 
(U.  S.)  281;  Thornton  v.  Marginal 
Freight  Co.,  123  Mass.  32. 

'  Eagle  Chair  Co.  v.  Kelsey,  23 
Kan.  632;  Bank  of  Mississippi  v. 
Wrenn,  3  Smedes  &  M.  (Miss.)  791. 

«  National  Bank  v.  Colby,  21  Wall. 
(U.  S.)  609;  Nelson  v.  Hubbard,  96 
Ala.  238;  «.  c.  11  South.  Rep.  428;  17 
L.  R.  A.  375 ;  12  Rail.  &  Corp.  L.  J. 
182. 

'  Co.Litt.  136;  Dean  &c.  of  Wind- 
sor V.  Webb,  Godb.  211 ;  Edmunds  v. 
Brown,  1  Lev.  237 ;  Attorney-General 
V.  Gower,  9  Mod.  224;  Hooker  v. 
Utica  &c.  Turnp.  Co.,  12  Wend. 
(N.  Y.)  371;  Fox  v.  Horah,  1  Ired. 
Eq.  (N.  C.)  358;  s.  c.  36  Am.  Dec. 
48;  State  v.  Rives,  5  Ired.  L.  (N.  C.) 
297;    White  i;.  Campbell,  5  Humph. 
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its  personal  property  escheats  to  the  Crown  or  to  the  State/ 
These  principles  illustrate  at  once  the  feebleness  and  the  bar- 
baric crudity  of  the  common  law,  and  expand  into  terror  the 
jealousy  with  which  corporations  have  been  regarded  by  all 
classes  of  people,  from  sovereign  to  populace,  in  every  country 
and  in  every  age. 

§  6719.  Destroys  its  Power  to  Make  Contracts. — After 
a  corporation  has  been  dissolved  de  jure,"  it  can  make  no  con- 
tract which  will  have  the  effect  of  binding  its  assets.^  Such 
an  effect  has  been  ascribed  to  an  order  enjoining  a  corporation 
from  exercising  its  franchises,  in  a  statutory  proceeding  to 
dissolve  it.*  So,  where  a  note,  secured  by  a  deed  of  trust,  was 
executed  to  a  defunct  corporation,  it  was  held  that  the  note 
was  void  for  want  of  a  payee,  and  that  the  deed  of  trust  was 
void  for  want  of  a  beneficiary .°  So,  where  the  directors  of  a 
corporation,  after  they  had  been,  by  a  vote  of  the  stockhold- 
ers, which  took  place  in  pursuance  of  the  charter,  divested  of 
all  authority  except  to  close  its  concerns,  issued  new  obligations 
in  the  name  of  the  company  and  took  a  mortgage  therefor, — 
it  was  held  that  the  mortgage  thus  taken  was  void.^ 

§  6720.  Destroys  its  Power  to  Sue. —  By  the  principles  of 
the  common  law,  after  a  corporation  has  become  effectually 
dissolved  in  any  mode  known  to  the  law,  its  power  to  sue  in 

(Tenn.)38;  Bingham  ».  Weiderwax,  ors  against  their  stockholders,    and 

1  N.  Y.  509 ;  Folger  v.  Chase,  18  Pick,  for  some  other  purposes.  Ante,  §  3345, 

(Mass.)  63,  65, 66;  Acklin  v.  Paschal,  et  seq. 
48  Tex.  147.  '  Oarrington    v.    Commercial   &c. 

'  Coulter  71.   Robertson,   24  Miss.  Ins.  Co.,  1  Bosw.  (N.  Y.)  152;  Green 

278;    «.  c.  57  Am.  Dec.  168;   Fox  v.  v.   Seymour,  3   Sandt.   Ch.   (N.  Y.) 

Horah,  1  Ired.  Eq.  (N.  C.)  358;  8.  c.  285;  White  v.  Campbell,  5  Humph. 

36  Am.  Dec.  48.  (Tenn.)  38. 

'  The  expression  de  jure  is  used  to  *  Carrington   v.   Commercial    &c. 

exclude  from  conception  those  de  facto  Ins.  Co.,  supra. 

and  shadowy  dissolutions  which  are  °  White  v.  Campbell,  5  Humph, 

frequently  held  to  have  taken  place,  (Tenn.)  38. 

through  insolvency  or  the  non-user  of  ^  Green  v.  Seymour,  3  Sandf.  Ch. 

the  corporate  franchises,  for  the  pur-  (N.  Y.)  285. 
pose  of  letting  in  the  rights  of  credit- 

5305 


5  Thomp.  Corp.  §  G720.]     dissolution  and  winding  ur. 

its  corporate  name  is  effectually  extinguished.'  It  cannot, 
thereafter,  be  made  a  party  defendant  in  an  action  brought 
by  a  receiver  to  set  aside  a  fraudulent  conveyance  of  its  assets.^ 
But  this  doctrine  was  never  applicable  to  those  de  facto  disso- 
lutions which  were  sometimes  held  to  have  taken  place  for  the 
purpose  of  letting  in  the  rights  of  creditors  against  the  stock- 
holders.^    Thus,  the  non-user  by  a  corporation  of  its  franchises, 


1  Bank  of  Louisiana  v.  Wilson,  19 
La.  An.  1 ;  Miami  Exporting  Co.  v. 
Gano,  13  Ohio,  269;  Saltmarsh  v. 
Planters  &  Merchants'  Bank,  17  Ala. 
761 ;  Greeley  «.  Smith,  3  Story  (U.  S.), 
657;  Whitman  v.  Cox,  26  Me.  335; 
Bead  v.  Frankfort  Bank,  23  Me.  318. 
In  these  two  cases  it  was  held  that 
the  statutes  repealing  the  charter  of 
the  Frankfort  Bank,  in  the  State  of 
Maine,  and  providing  for  the  distri- 
bution of  its  funds  by  receivers,  inca- 
pacitated it  any  longer  to  sue  or  be  sued 
in  a  court  of  law,  otherwise  than  to 
promote  the  objects  confided  to  the 
receivers. 

2  Carey  v.  Giles,  10  Ga.  9.  An 
illustration  of  this  barbarous  rule  of 
the  common  law  is  found  in  a  decision 
of  the  Supreme  Court  of  North  Caro- 
lina, where  the  opinion  of  the  court 
involves  a  great  display  of  learning, 
but  where  its  conclusion  disgraces  the 
very  name  of  equity.  A  note  had  been 
made,  payable  to  the  cashier  of  a 
bank,  and  the  bank  had  discounted 
it.  After  the  charter  of  the  bank  ex- 
pired, the  cashier  brought  an  action 
to  recover  upon  it.  It  was  held  that, 
although  the  cashier  might  sue  to  re- 
cover at  law,  since  he  was  the  payee 
of  the  note, — yet,  as  the  bank  had 
the  sole  right  to  the  money  when 
collected,  and  as  this  right  was  ex- 
tinguished by  its  diesolutim  as  a  cor- 
poration, a  court  of  equity  would 
perpetually  enjoin  the  collection  of  the 
judgment:  Fox  v.  Horah,  1  Ired.  Eq. 
(N.  C;  358 ;  s.  c.  36  Am.  Dec.  48.  This 
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is  believed  to  be  the  last  and  perhaps 
the  only  case  where  a  court  of  equity 
was  ever  successfully  called  upon  to 
aid  the  disgraceful  rule  of  the  com- 
mon law^  that  where  a  corporation  be- 
comes dissolved,  its  debts  cannot  be 
collected  for  the  benefit  either  of  its 
creditors  or  its  stockholders.  Instead 
of  enjoining  the  collection  of  the  judg- 
ment in  this  case,  the  court  should, 
'n  a  proceeding  by  a  creditor  or  a 
stockholder,  have  declared  the  casli- 
ier  a  trustee  in  respect  of  the  money 
collected,  and  should  have  compelled 
him  to  distribute  it  among  the  cred- 
itors and  stockholders  of  the  corpora- 
tion according  to  the  principles  of 
equity.  Decisions  of  this  kind,  which 
were  not  infrequent  in  the  era  of  State 
banks  of  issue,  can  only  be  "recon- 
ciled "  with  modern  holdings,  in  view 
of  the  well-known  fact  that  nearly  all 
the  politicians  were  creditors  of  those 
political  banks,  by  notes  often  re- 
newed, at  the  time  when  they  finally 
suspended,  and  that  all  the  judges 
were  politicians.  It  can  hardly  be 
doubted  that,  in  many  of  those  semi- 
barbarous  decisions,  the  judges  were 
either  rendering  decisions  to  exoner- 
ate themselves  from  their  liabilities 
to  the  insolvent  banks,  or  to  exoner- 
ate powerful  and  influential  politi- 
cians upon  whom  they  depended  for 
the  tenure  of  their  oflEices.  This  de- 
cision was,  in  effect,  overruled  in  Von 
Glahn  v.  De  Rosset,  81  N,  C.  467. 
'  Ante,  §  3345,  et  seq. 
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such  as  is  evidenced  by  the  cessation  of  its  active  business, 
does  not  impair  its  capacity  to  prosecute  suits.^ 

§6721.  Destroys  its  Capacity  to  be  Sued.  —  The  dissolu- 
tion of  a  corporation  equally  destroys  its  capacity  to  be  sued;^ 
but  this  principle  was  never  predicated  upon  those  de/acto 
dissolutions  which  have  been  held  to  have  taken  place  upon 
the  theoretical  surrender  of  the  franchises  of  a  corporation, 
where  it  became  necessary  to  hold  them  dissolved  for  the 
purpose  of  letting  in  the  rights  of  their  creditors  against  their 
stockholders.'  And,  although  the  insolvency  of  a  corporation 
might,  when  coupled  with  other  circumstances,*  be  tantamount 
to  a  dissolution,  for  the  purpose  named,  —  yet  the  mere  in- 
solvency  of  a  corporation  never  operated  to  prevent  the  insti- 
tution of  suits  against  it.* 

§  6722.  Abates  All  Actions  Commenced  in  its  Name.  —  By 

the  principles  of  the  common  law,  in  the  absence  of  any  sav- 
ing statute,  the  dissolution  of  a  corporation  has  the  effect  of 
abating  all  actions  pending  against  the  corporation  at  the  date 
when  the  dissolution  takes  effect,''  as  hereafter  explained.'  If, 
for  instance,  a  corporation  becomes  extinct  by  the  expiration 
of  its  charter,  or  by  a  decree  of  forfeiture,  pending  a  suit  at 
law  by  it  for  a  corporate  demand,  and  the  fact  be  brought 
regularly  to. the  notice  of  the  court,  the  action  must  terminate, 
and  any  attachment  made  in  aid  of  it  must  be  dissolved;  and 
if,  after  judgment  in  favor  of  the  corporation,  it  becomes 
extinct,  no  execution  can  regularly  issue  thereon  in  the  corpo- 
rate name;  and  if  one  be  sued  out,  it  may  be  quashed,  on 
showing  that  the  corporation  had  become  extinct  before  it  was 
sued  out.'     The  eiTect  of  this  principle  was  such,  that  where, 

•  State  Nat.  Bank  v.  Eobidoux,  57  '  Bank  of  Mississippi  v.  Wrenn,  3 
Mo.  446.                                                        Smedes  &  M.  (Miss.)  791 ;  Eagle  Chair 

»  Ante,   i  6718;  post,  §  6723;   also      Co.  v.  Kelsey,  23  Kan.  632;  May  v. 

ch.  184,  art.  IV.  State  Bank,  2  Bob.  (Va.)  56;   s.  c.  40 

»  Ante,  §  3345,  et  seq.  Am.  Dec.  726. 

•  Ante,  §  6666.  '  Post,  ch.  184,  art.  IV. 

•  Ciiy  Uk.  Co.  v.  Commer>;ial  «  :May  i:.  State  Bank,  2  Bob.  (Va.) 
Bank,  08  Hi.  lilS.  56;  c.  i..  -Hi  .\iii.  Dec.  726. 
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in  an  action  by  a  corporation,  the  plaintiff  introduced  in  evi- 
dence its  articles  of  incorporation,  although  no  issue  as  to  its 
corporate  existence  had  been  raised,  and  these  articles  showed 
that  its  charter  had  expired  during  the  pendency  of  the  action, 
—  it  was  held  that  the  court  could  not  render  a  judgment  in 
favor  of  the  corporation  upon  the  verdict  which  had  been 
returned  by  the  jury.^  The  doctrine  of  this  section  must  be 
absolutely  clear,  so  far  as  it  relates  to  proceedings  in  courts 
which  have  no  equit}'  powers.  In  order  to  place  it  beyond 
the  possibility  of'  doubt,  it  is  only  necessary  to  consider  that 
if,  after  the  dissolution  of  the  corporate  plaintiff,  the  action 
should  proceed  to  judgment,  there  would  be  no  person  capa- 
ble in  law  of  receiving  the  fruits  of  it.  Decisions  exist  which 
have  sometimes  been  quoted  in  opposition  to  this  principle, 
but  on  examination  it  will  be  found  that  they  are  capable  of 
being  reconciled  with  it.* 


'  Eagle  Chair  Co.  v.  Kelsey,  23 
Kan.  632. 

"  For  instance,  the  case  of  Louis- 
ville V.  Bank  of  United  States,  3  B. 
Mon.  (Ky.)  138,  is  sometimes  quoted 
to  the  proposition  that  a  corporation 
may  maintain  suits  in  its  corporate 
name,  even  after  the  expiration  of  its 
charter,  where  such  suits  were  com- 
menced while  its  charter  was  in  force, 
and  this  without  the  aid  of  a  special 
statute  authorizing  the  continuance 
of  such  suits;  but,  on  examination 
of  the  decision,  it  will  be  found  that 
there  was  a  statute  authorizing  the 
continuance  of  suits  in  such  cases,  so 
that  all  that  the  court  said  about 
what  might  have  been  done  in  the 
absence  of  a  statute  was  a  mere  obi- 
ter dictum;  and  besides,  that  was  a 
suit  in  equity,  and  the  rule  of  the  text 
is  a  rule  of  the  courts  of  common  law. 
The  case  of  Bank  of  Alexandria  v. 
Patton,  1  Rob.  (Va.)  499,  is  some- 
times quoted  in  opposition  to  the 
principle  of  the  foregoing  text.  In 
that  case  a  decree  was  entered,  dis- 
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missing  a  bill  by  a  corporation,  and 
an  appeal  was  taken ;  and,  pending 
the  appeal,  the  charter  of  the  cor- 
poration expired  by  its  own  limita- 
tion. A  motion  was  made  in  the 
appellate  court  that  the  appeal  be 
abated.  It  was  urged,  in  opposition 
thereto,  that,  before  the  expiration  of 
the  charter,  the  corporation  had  as- 
signed all  its  interest  in  the  subject  in 
controversy.  The  appellate  court 
held  that  it  might  inquire  into  the 
fact  of  the  assignment,  and  that  if 
the  fact  should  be  found  true,  it 
might  permit  the  suit  to  proceed, 
without  noticing  upon  its  record  the 
fact  of  the  dissolution  of  the  cor- 
poration. But  it  is  perceived  that 
this  ruling  was  made  to  enable  the 
assignee  to  prosecute  the  action  to  iti 
final  termination;  and  the  effect  of 
the  decision  was  mejrely  that  he 
might  use  the  corporate  name  for 
that  purpose,  although  it  had  be- 
come dissolved.  While  the  decision 
is  illogical,  it  is  perceived  that  the 
holding  was  that  the  real  party  in  in- 
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§  6723.  Abates    All    Actions    Pending:    against  It.  —  The 

necessary  effect  of  the  dissolution  of  a  corporation  is  to  abate 
all  actions  pending  against  it  at  the  time  of  its  dissolution 
in  the  absence  of  a  saving  statute  providing  for  the  continua- 
tion of  the  same.*  The  reason  is  that  a  judgment  can  no 
more  be  rendered  against  a  dead  corporation  than  against  a 
dead  man.*  "  I  cannot  distinguish,"  said  Mr.  Justice  Story, 
"  between  the  case  of  a  corporation  and  the  case  of  a  person 
dying  pendente  lite.  In  the  latter  case  the  suit  is  abated  at 
law,  unless  it  is  capable  of  being  revived  by  the  enactment  of 
some  statute,  as  is  the  case  as  to  suits  pending  in  the  courts 
of  the  United  States,  when,  if  the  right  of  action  survives,  the 
personal  representative  of  the  deceased  party  may  appear  and 
prosecute  or  defend  the  suit.  No  such  provision  exists  as  to 
corporations,  nor  indeed,  could  exist  without  reviving  the 
corporation  pro  hac  vice;  and,  therefore,  any  suit  pending 
against  it  at  its  death  abates  by  mere  operation  of  law."' 
Therefore,  a  suit  against  a  national  bank,  to  enforce  the  collec- 
tion of  a  demand,  was  abated  by  a  decree  of  a  District  Court  of 
the  United  States,  dissolving  the  corporation  and  forfeiting 
its  franchises,  rendered  upon  an  information  against  the  bank 


terest  might  use  of  record  the  name  a  corporation  is  not  abated  by  a  sub- 
in  which  the  suit  had  originally  been  sequent  dissolution.  New  York  Mar- 
brought,  although  that  person  had  bled  Iron  Works  v.  Smith,  4  Duer 
Bince  become  deceased.  The  decision,  (N.  Y.),  362;  but  this  is  in  con- 
therefore,  related  merely  to  a  ques-  formity  with  a  saving  statute. 
tion  of  formality  in  procedure, —  ^  Greeley  ».  Smith,  3  Story  (U.  S.), 
keeping  the  record  straight,  as  law-  658;  Farmers'  &c.  Bank  v.  Little,  8 
yers  sometimes  say.  Moreover,  the  Watts  &  S.  (Pa.)  207;  s.  c.  42  Am. 
decision  was  rendered  in  conformity  Dec.  293;  Mumma  v.  Potomac  Co.,  8 
with  a  rule  of  appellate  procedure  Pet.  (U.  S.)  281;  National  Bank  v. 
in  Virginia,  under  which  appeals  or  Colby,  21  Wall.  (U.  S.)  609 ;  Nelson 
writs  of  error  did  not  abate,  by  the  v.  Hubbard,  96  Ala.  238;  g.  c.  11 
death  of  either  party,  and  that  if  an  South.  Eep.  428;  17  L.  E.  A.  375;  12 
appeal  was  taken  from  a  judgment  in  Eail.  &  Corp.  L.  J.  182;  Dobson  v. 
favor  of  a  party,  dead  at  the  time  of  Simonton,  86  N.  0.  492. 
the  judgment,  no  process  from  the  '  Mumma  v.  Potomac  Co.,  supra. 
appellate  court  was  required  to  make  '  Greeley  v.  Smith,  3  Story  (TJ.  S.), 
the  representative  of  the  decedent  a  658;  quoted  with  approval  in  National 
party  by  name  to  the  appeal.  In  Bank  v.  Colby,  21  Wall.  (U.  S.)  609, 
New  York,  an  action  commenced  by  615. 
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filed  by  the  Comptroller  of  the  Currency, —  there  being  no  sav- 
ing statute  continuing  rights  of  action/  Decisions  are  some- 
times met  with  which  hold,  in  general  terms,  a  doctrine 
0})posed  to  that  stated  in  the  text.  Thus,  according  to  an 
early  decision  in  Missouri,  the  expiration  of  the  charter  of  a 
corporation  does  not  affect  legal  proceedings  already  com- 
menced against  it.^  It  is  enough  to  say  of  such  decisions 
that,  unless  they  can  be  justified  by  some  local  statute,  they 
were  badly  decided.' 

§  6724.  Dissolves  Attachments  Levied  upon  its  Prop- 
erty.—  It  seems  necessarily  to  follow,  from  the  doctrine  of 
the  preceding  section,  that,  under  the  principles  of  the  com- 
mon law,  and  in  the  absence  of  any  saving  statute,  the  effect 
of  the  dissolution  of  a  corporation  will  be  to  dissolve  any 
attachment  which  has  been  levied  upon  its  property,  where  the 
attachment  suit  has  not  ripened  into  a  judgment  at  the  time 
of  the  dissolution,  —  and  this,  whether  the  attachment  is  an 
original  attachment,  or  is  sued  out  in  aid  of  a  pending  action. 
In  either  case,  the  efl'ect  of  a  seizure  under  the  attachment  is 
merely  to  impound  the  property  by  the  court,  through  its 
officer,  until  the  plaintiff  recovers  a  judgment  against  the  at- 
taching debtor;  and  if  no  such  judgment  is  recovered,  the 
attachment  is  necessarily  dissolved.  Whatever,  then,  will 
abate  the  action  to  recover  the  judgment,  will  necessarily  dis- 
solve the  attachment,  which  depends  for  its  vitality  upon  the 
successful  prosecution  of  the  action  in  chief.  It  was  accord- 
ingly held,  in  Pennsylvania,  that  in  a  foreign  attachment 
against  a  corporation  as  defendant,  the  civil  death  of  the 
corporation,  before  the  judgment  against  it,  produced  by  a 

'  National  Bank  v.  Colby,  supra.  State  Treasurer  within  a  given  period, 

"  Lindell  v.  Benton,  6  Mo.  361.  he  should  proclaim  the  charter  of  the 

'  In  Com.  V.  Huntingdon  Bank,  2  bank  forfeited, — did  not  preclude  the 

Penr.  &  W.  (Pa.)  438,  it  was  held  that  State  from  recovering  the  duty  in  an 

a  statute  of  the  State  exacting  a  duty  action,  although  the  State  treasurer 

of  eight  per  cent  upon  the  amount  of  had,  by  proclamation,   forfeited  the 

dividends  declared  by  the  bank,  and  charter.    Butas  there  was  no  opinion, 

providing  that,  upon  the  failure  of  the  ground  of  the  decision  does  not 

the  bank  to  pay  the  same    to  the  appear. 
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decree  of  forfeiture  of  its  charter  by  a  judicial  tribunal,  dis- 
solved the  attachment,  and  that  a  garnishee  might  take  ad- 
vantage of  this  by  pleading  it,  notwithstanding  judgment  had 
been  entered  against  tlie  corporate  defendant  for  default  of 
appearance/  That  the  same  doctrine  is  clearly  applicable 
to  what  is  called  an  original  attachment,  as  distinguished  from 
au  ancillary  attachment,  will  appear  from  the  reasoning  of  the 
Pennsylvania  court,  that  the  object  of  a  proceeding  by  a  for- 
eign attachment  is  primarily  to  procure  the  appearance  of 
the  defendant,  and  that  such  an  attachment  is  necessarily  dis- 
solved at  the  instant  when  the  defendant  has  lost  his  capacity 
to  appear.  In  other  words,  the  attachment  creditor  gains  no 
property  in  the  thing,  by  virtue  of  the  levy  of  his  attachment, 
but  it  is  merely  a  security  for  the  appearance  of  the  defend- 
ant, and  this  security  is  released  as  soon  as  the  conditions 
have  been  performed,  or  have  become  impossible.'^ 

§  6735.  Judgments  Reudered  agrainst  Corporation  after 
Dissolution  are  Reversible  on  Error.  —  There  seems  to  be  no 
ground  to  question  the  proposition  that  a  judgment  rendered 
against  a  corporation  after  it  has  become  dissolved,  either  by 
the  judgment  of  a  court,  by  the  expiration  of  its  charter,  or 
by  a  legislative  repeal  thereof,  where  the  right  of  repeal 
exists,  —  is  erroneous,  in  the  sense  that  it  may  be  vacated  by  a 
proceeding  in  the  nature  of  the  common-law  writ  of  error 
coram  nobis.  Such  a  judgment,  it  has  been  held,  will  be  re- 
versed on  writ  of  error  brought  by  a  member  of  the  corpora- 
tion, whose  property  has  been  levied  upon  under  an  execution 
issued  to  enforce  the  same.* 

§  6726.  Doctrine  tliat  Such  a  Judgment  is  Void.  —  Other 
authoritative  courts  have  gone  to  the  length  of  holding  that 
a  judgment  rendered  against  the  corporation  after  its  dissolu- 
tion,  although  in  an   action   previously   commenced,  is  not 

»  Farmers'  &c.  Bank  v.   Little,   8  »  Merrill  v.  Suffolk  Bank,  31  Me. 

Watts  &  S.  (Pa.)  207;  s.  c.  42  Am.      57;  «.  c.  50  Am.  Dec.  649;  Eankin  v. 
Dec.  293;  post,  oh.  188.  Sherwood,  33  Me.  509. 
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merely  erroneous,  but  absolutely  void.^  It  follows  that,  under 
this  doctrine,  such  a  judgment  may  be  impeached  by  anyone 
entitled  to  participate  in  the  distribution  of  the  assets  of  the 
corporation.  It  has  been  held  that  it  may  be  impeached  by 
a  creditor;  for  every  creditor,  claiming  payment  out  of  the 
funds  of  an  insolvent  corporation,  occupies  an  adversary  posi- 
tion toward  every  other  claimant,  and  has  a  right  to  contest 
the  validity  of  the  claim  preferred  by  any  other,  and  to  see 
that  another  claimant  does  not  get  a  preference  under  the 
operation  of  a  void  judgment.^ 

§  6727.  Doctrine  No  Application  to  Proceeding's  to  En- 
force Liens  upon  Corporate  Property.  —  The  doctrine  of  the 
preceding  sections  has  no  application  to  proceedings  in  rem  to 
enforce  liens  upon  corporate  property.  It  is  scarcely  neces- 
sary to  suggest  that  the  dissolution  of  a  corporation  cannot 
operate  to  divest  any  rights  which  have  become  vested  in  or 
to  its  assets.  If,  for  instance,  a  corporation,  prior  to  its  disso- 
lution, makes  and  confirms  a  valid  conveyance  of  all  its  real 
estate,  no  title  thereto  will  pass,  in  the  event  of  its  dissolution, 
to  the  person  who  otherwise  would  have  been  entitled  to  take 

'  McCuUoch  V.  Norwood,  58  N.  Y.  dissolution  was  held  to  be  not  even 

562;   reversing  s.  c.  4  Jones  &  Sp.  prima  facie  evidence  of   a  debt  due 

(N.    Y.)    180;    Sturges    v.    Vander-  from  the  corporation  at  the  time  of  its 

bilt,  73  N.  Y.  384 ;  Thornton  v.  Mar-  dissolution.     Bonaffe    v.   Fowler,    7 

ginal   Freight    Co.,    123    Mass.    32;  Paige  (N.  Y.),  576. 
Dobson  V.  Simonton,  86  N.  C.  492;  ^  Dobson  v.  Simonton,  86  N.  C. 

Re  Norwood,  32  Hun  (N.  Y.),  196.  492,  497.    That  such  is  the  right  of  a 

In  New  York  a  judgment  rendered  creditor  in  the  administration  of  an 

against  a  corporation,  whose  charter  insolvent  estate  of  a  deceased  person, — 

has  expired,  ia  void,  unless  the  action  see  Overman  v.  Grier,  70  N.  C.  693 ; 

be  continued  by  order  of  the  court  Wordsworth  v.  Davis,  75  N.  C.  159; 

under  the  New  York  Law  of  1832,  Long  v.  Bank  of  Yanceyville,  85  N.  C. 

chapter  296,  to  prevent  abatement,  354.    In  Herveyii.  Edmunds,  68  N.C. 

etc.    Sturges  v.  Vanderbilt,  73  N.  Y.  243,  an  outside  creditor  of  the  defend- 

384.    Therefore,  after  the  dissolution  ant's  intestate  was  permitted  to  assail 

of  a  corporation,  its  attorneys   are  the  integrity  of  a  judgmeni;,  for  the 

without  power  to  enter  into  a  stipu-  reason  that  he  was  interested  in  the 

lation  affecting  any  pending  action,  administration  of  the  assets  and  in 

Re  Norwood,  supra.    A  judgment  re-  preventing  the  priority  attempted  to 

covered  in  a  suit  commenced  against  be  given  to  the  plaintiff  therein, 
a  corporation  two  months  after  its 
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in  that  event.^  So,  the  dissolution  of  a  corporation  does  not 
oust  a  court  of  bankruptcy  of  a  jurisdiction  previously  obtained 
over  its  property,  a  proceeding  in  bankruptcy  being  a  pro- 
ceeding in  rem}  So,  the  right  of  trustees  in  a  mortgage  of  its 
property,  executed  by  a  corporation,  to  take  possession  and  con- 
trol of  the  property,  and  carry  on  the  business  for  which  the 
property  was  used,  is  such  a  right  or  interest  in  the  property 
as  survives  a  voluntary  dissolution  of  the  corporation.^  But 
this  is  consistent  with  the  proposition  that,  where  a  proceed- 
ing has  been  instituted,  under  a  statute,  by  stockholders,  to 
secure  a  voluntary  dissolution  of  the  corporation,  this  will 
exclude  an  independent  proceeding  to  foreclose  such  a  mort- 
gage, and  will  remit  the  mortgagees  to  the  remedy  of  filing 
their  claim  in  the  dissolution  proceeding.*  Especially  is  it 
true  that  the  voluntary  action  of  the  stockholders  in  effecting 
a  dissolution  of  the  corporation,  under  the  provisions  of  a 
statute,  cannot  be  allowed  to  have  such  an  effect;  since  this 
would  impair  the  obligation  of  an  existing  contract.  The  court 
will,  in  such  a  case,  direct  the  execution  of  the  power  con- 
tained in  the  mortgage.* 

'  Board  of   Church  Extension  v.  in  the  nature  of  a  bill  in  equity  was 

Johnson,  22  Neb.  163 ;  s.  c.  34  N.  W.  commenced,  in  the  name  of  the  corpo- 

Rep.  221.  ration,  to  set  aside  the  decree,  on  the 

"  Piatt  V.  Archer,  9  Blatchf .  (U.  S.)  ground,  among  others,  that  the  court 

559.  had  no  jurisdiction  to  render  it.    The 

"  Nelson  v.  Hubbard,  96  Ala.  238;  court  dismissed  the  bill,  holding:  1. 

».  c.  11  South.  Eep.  428;  17  L.  E.  A.  That  the  voluntary  dissolution  of  the 

375 ;  12  Eail.  &  Corp.  L.  J.  182.  corporation  did  not,  under  the  Iowa 

'  Ibid.    Compare  post,  §   7022,  et  statute,  take  away  the  power  to  act  in 

seq.  closing  up  its  affairs,  nor  the  rightof 

^  Nelson  v.  Hubbard,  supra.    One  the  creditor  to  be  relieved  from  the 

court  has  refused  to  set  aside  a  de-  inequitable  consequences  of  the  disso- 

cree,    foreclosing    a   mortgage,  ren-  lution.    2.  That  it  would  be  presumed 

dered  against  a  corporation  after  it  that  the  court  rendering  the   decree 

had  been  dissolved  by  a  vote  of  its  pronounced  the  service,  which  was 

members,  in  accordance  with  a  pro-  upon  its  last  presiding  officer,  suifl- 

vision  of  its  charter,   although   the  cient,   and  that  its  subsequent   de- 

Buit  had  been  commenced  after  the  termination,    though    it    might    be 

passage  of  such  resolution.    The  case  erroneous,  cou!d    not   be  void.     3. 

arose  in  this  way :  After  the  decree  That  if  the  corporation  was  dead  at 

of  foreclosure,  the  sale  thereunder,  the  time  of  the  service  and  decree,  it 

and  some  other  proceedings,  an  action  had  never  been  revived,  and  could 
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§  6728.  Effect  of  Dissolution    after    Judgrment. —  It   has 

been  held  that,  if  a  corporation  becomes  dissolved  after  the 
recovery  of  a  judgment  by  it,  no  execution  can  issue  thereon 
in  its  name,  and  that  if  one  is  sued  out,  it  may  be  quashed  on 
showing  that  the  corporation  had  become  extinct  before  it  was 
sued  out.^  In  the  same  semi-barbarous  era,  it  was  held  that 
where  a  judgment  has  been  recovered  upon  a  promissory  note 
by  the  legal  payee  thereof,  if  the  note  really  belongs  to  a  cor- 
poration, which  has  become  defunct  by  the  expiration  of  its 
charter,  equity  will  enjoin  the  collection  of  the  judgment.* 

§  6729.  At  Common  liaw.  Dissolution  Extinguishes  Lrla- 
bility  of  Stockbolders. — The  general  rule  of  the  ancient 
common  law  that  debts  owing  by  or  to  a  corporation  become 
extinguished  upon  the  event  of  its  dissolution,  had  the  neces- 
sary consequence  of  exonerating  the  stockholders  from  their 
liability  to  pay  calls  to  the  corporation  in  respect  of  the 
shares  for  which  they  had  subscribed.'     Therefore,  a  stock- 


not  therefore  have  any  standing  in 
court  to  impeach  the  decree.  Mus- 
catine Turn  Verein  v.  Funck,  18  Iowa, 
469. 

1  May  V.  State  Bank,  2  Rob.  (Va.) 
56;  s.  c.  40  Am.  Dec.  726. 

»  Fox  V.  Horah,  1  Ired.  Eq.  (N.  0.) 
358;  «.  c.  36  Am.  Dec.  48;  ante,  § 
6720. 

'  Malloy  V.  Mallett,  6  Jones  Eq. 
(N.  C.)  345:  Paschall  v.  Whitsett,  11 
Ala.  472;  Merrill  «.  Suffolk  Bank.  31 
Me.  57 ;  «.  c.  50  Am.  Dec.  649 ;  High- 
tower  V.  Thornton,  8  Ga.  486;  «.  c.  52 
Am.  Dec.  412.  The  court  which  ren- 
dered the  first  of  these  decisions  seems 
to  have  been  animated  by  sheer  love  of 
injustice,  and,  while  professing  to  pro- 
ceed according  to  the  principles  of 
equity,  refused  i  elief  against  the  stock- 
holders of  a  bank,  notwithstanding  the 
following  clause  in  its  charter :  "  The 
private  property  of  the  individual 
stockholders  shall  be  liable  for  all  the 
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debts,  contracts,  and  liabilities  of  the 
corporation,  ia  proportion  to  the  stock 
subscribed  by  each  individually." 
Notwithstanding  this  revision,  it  was 
held  that  a  court  of  equity  had  no 
power,  after  the  dissolution  of  a  cor- 
poration, at  the  suit  of  a  creditor  of 
the  same,  to  aid  him  in  collecting  his 
debt  from  the  stockholders ;  and  litiis 
is  the  way  the  court  reasoned  in  reach- 
ing the  conclusion :  "  The  responsibil- 
ity thus  imposed  upnn  the  individual 
stockholders,  is,  we  think,  manifestly 
a  secondary  one;  because  it  makes 
them  liable  for  the  debts  of  another 
person,  to  wit:  the  corporation.  Such 
a  liability  was  amply  sufiBcient  for  the 
8  curity  of  the  creditors  of  the  com- 
pany, should  they  be  diligent  in  en- 
forcing it  during  the  existence  of  the 
corporation;  while,  to  have  made  it 
greater,  would,  in  a  considerable  de- 
gree, have  tended  to  defeat  the  pur- 
pose   for    which    the    company  was 
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holder  was  not  liable  to  garnishment,  under  a  statute,  by  a 
creditor  of  a  defunct  corporation;  because  a  garnishing  creditor 
claims  in  right  of  his  debtor,  and  whatever  will  disable  his 
debtor  from  claiming  will  operate  as  a  disability  against  him.' 
So,  where,  under  the  charter  or  governing  statute,  a  judgment 
recovered  against  a  corporation  may  be  levied  upon  the  prop- 
erty of  any  of  its  stockholders,  a  stockholder  is  privy  to  the 
judgment,  in  such  a  sense  that  he  may  maintain,  in  his  own 
name,  a  writ  of  error,  and  reverse  it  where  it  has  been  re- 
covered against  the  corporation  after  its  dissolution.*  But 
although  the  debts  owing  to  or  from  the  corporation  are,  at 
common  law,  extinguished  by  its  dissolution,  yet  this  does  not 
exclude  the  conclusion  that  the  individuals  composing  the  cor- 
poration may,  during  its  existence,  incur  liabilities,  under  the 
operation  of  statutes  or  otherwise,  which  will  survive.' 

§  6730.  Modern  Doctrine  tliat  the  Obligrations  of  Cor- 
porations Survive  against  their  Assets.  —  The  doctrine  of 
the  common  law,  stated  in  preceding  sections,*  that  the  debts 
of  corporations  and  the  remedies  furnished  by  that  law  for 
the  collection  of  the  same,  die  and  abate  with  the  corporation, 
has  been  generally  repudiated  by  American  courts,  as  odious 
to  justice.  In  an  opinion  furnished  as  counsel  by  Chancellor 
Kent,  after  his  retirement  from  the  judicial   bench,  in  an 

created.    The  liability  of  the  individ-  founded  upon  a  judgment  which  is 

aal  stockholders  being  thus  secondary  not  in  force.    Wint  v.  Webb,  3  Dev. 

only  for  the  debts  of  the  company,  it  (N.  0.)  27.    The  doctrine  announced 

follows  that  when  the  corporation  ex-  in  Von  Glahn  v.  De  Eosset,  81  N.  C. 

pired  and  its  debts  became  thereby  467,  though  an  o&iter  dtctuTO,  expresses 

extinguished,  their  liability  became  the  unquestioned  rule  of  the  Ameri- 

extinguished  also.    Since  there  were  can  law,  and  necessarily  involves  a 

debts  of  the  company  to  be  paid,  the  repudiation  of  the  doctrine  in  this 

stockholders  were  bound  to  pay  them,  case. 

if    necessary    out    of    their   private  •  Paschall    v.    Whitsett,  11    Ala. 

means;  but  when  the  debts  of  the  472;  ante,  k  3578,  el  leq. 

corporation  ceased  to  exist  as  such,  '  Merrill  v.  Suffolk  Bank,  31  Me. 

there  remained  nothing  upon  which  57;  «.  c.  50  Am.  Dec.  649. 

to  attach  a  responsibility  upon  those  '  Hlghtower   v.  Thornton,  8  Ga. 

whd-had  been  members  of  the  defunct  486;  «.  c.  52  Am.  Dec.  412. 

company."    The  court  also  found  an  *  Ante,  §  6718,  et  seq. 
analogy  in  the  case  of  a  creditor's  bill 
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important  case/  that  eminent  jurist  used  this  language:  "To 
permit  the  odious  and  obsolete  doctrine  of  ancient  date,  before 
moneyed  institutions  were  introduced,  to  be  now  applied  on 
the  dissolution  of  a  bank,  perhaps  by  its  own  mismanagement 
and  abuse,  so  that  all  its  assets  were  to  be  considered  as  dis- 
persed to  the  wind,  without  any  owner  or  power  anywhere  to 
collect  and  justly  apply,  would  be  a  disgrace  to  any  civilized 
State.  But  this  cannot  be  supposed  to  take  place;  the  improved 
and  enlightened  administration  of  equity  jurisprudence,  in 
every  part  of  our  country,  has  taught  and  established  sounder 
and  juster  doctrines."^  This  is  quite  in  conformity  with  what 
the  same  celebrated  jurist  has  laid  down  in  his  Commentaries: 
'  The  rule  of  the  common  law  has,  in  fact,  become  obsolete  and 
odious.  It  never  has  been  applied  to  insolvent  or  dissolved 
moneyed  corporations  in  England.  The  sound  doctrine  now  is, 
as  shown  by  statutes  and  judicial  decisions,  that  the  capital  and 
debts  of  banking  and  other  moneyed  corporations  constitute 
a  trust  fund  and  pledge  for  the  payment  of  creditors  and  stock- 
holders; and  a  court  of  equity  will  lay  hold  of  the  fund  and 
see  that  it  be  duly  collected  and  applied.  The  death  of  a  cor- 
poration no  more  impairs  the  obligation  of  contracts  than  the 
death  of  a  private  person."'  As  the  death  of  a  natural  person 
did  not,  in  the  view  of  courts  of  equity,  extinguish  or  impair 
his  obligations  to  his  creditors,  but  his  estate  remained  sub- 
ject to  administration  in  those  courts  for  the  payment  of  his 
debts,  as  fully  as  though  he  were  living,  —  so  they  have  held 
that  the  dissolution  of  a  corporation  does  not  extinguish  its 
contracts  with  its  creditors.  The  obligation  of  such  contracts 
survives,  except  such  as,  in  the  nature  of  the  case,  are  incap- 
ble  of  a  specific  performance;  and  the  creditor  may  still  enforce 
his  demands  against  any  property  belonging  to  the  corporation, 
which  has  not  passed  into  the  hands  of  a  bona  fide  purchaser.* 

'  Nevitt  V.  Bank  of  Port  Gibson,  6  ■"  Mumma  v.  Potomac  Co.,  8  Pet. 

Smedes  &  M.  (Miss.)  513,  520.  (U.  S.)  281,  286;  Nevitt  v.  JJank  of 

^  This  language  was  quoted  with  Port  Gibson,  6  Smedes  &  M.  (Miss.) 

approval  by  Lumpkin,  J.,  in   High-  513;  Hightower  v.  Thornton,  8   Ga. 

tower  V.  Thornton,  8  Ga.  486,  493.  486;  «.  c.  52  Am.  Dec.  412;  Curran  v. 

^  2  Kent's  Com.  307,  note.  Arkansas,  15  How.  (U.  S.)  304,  311; 
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Under  the  operation  of  the  modern  doctrine,  as  already  seen/ 
if  the  stockholders  of  the  corporation  have  not  paid  their 
subscriptions  according  to  the  terms  of  their  contract,  or  if 
the  capital  stock  and  property  of  the  corporation  have  been 
divided  among  them,  leaving  its  debts  unpaid,  every  stock- 
holder is  deemed  to  hold  a  portion  of  the  assets  of  the  cor- 
poration; and  equity  will  compel  him  to  contribute  to  dis- 
charge its  debts,  pro  rata,  out  of  the  funds  of  the  corporation, 
which,  in  theory  of  equity,  are  in  his  hands.^ 

§  6731.  Effect  of  This  Doctrine  on  the  Constitutionality 
of  Statutes.  —  From  the  same  doctrine  it  follows  that  a  legis- 
lative act  dissolving  a  corporation,  and  transferring  its  fran- 
chises to  another,  is  not  unconstitutional,  since  it  does  not 
impair  the  obligation  of  its  contracts.'  So,  it  is  a  sound  view 
that  a  man  has  no  constitutional  right  not  to  pay  his  debts;* 
that  an  act  of  the  legislature,  compelling  him  so  to  do,  does 
not  impair  the  obligation  of  his  contracts  with  his  creditors, 
but  gives  validity  to  them;  and  hence  that  a  statute  providing 
that  when  a  judgment  is  entered  against  an  incorporated  bank, 
ousting  it  of  its  franchises,  its  debtors  shall  not  thereby  be 
released  from  their  debts  and  liabilities,  aud  prescribing  a 
mode  for  collecting  such  debts  and  enforcing  such  liabilities, 
is  a  valid  exercise  of  legislative  power.'  A  statute  providing 
for  a  distribution  among  creditors  of  the  property  of  corpo- 
rations whose  charters  had  become  forfeited  Avas  likewise 
valid.^     On  the  other  hand,  a  law  distributing  the  property 

Tarbell  v.  Pase,  24  111.  46 ;  City  Ins.  80 ;  Shamokin  Valley  &c.  R.  Co.  v. 

Co.  r.  Commercial  Bank,  68  111.  348;  Malone,  85  Pa.  St.  25. 

Piatt  V.Archer,   9   Blatchf.   (U.  S.)  '^  Ante,  §  2951,  et  seg. 

559 ;   Bacon  v.  Robertson,  18  How.  "  Hastings  v.  Drew,  50  How.  Pr. 

(U.  S.)   480;   Tinkham  v.  Borst,  31  (N.  Y.)  254. 

Barb.  (N.  l.)  407;  McCoy  ti.  Farmer,  '  Mumma  v.  Potomac  Co.,  8  Pet. 

t)o  Mo.  244;  Von  Glahn  v.  De  Eosset,  (U.  S.)  281 ;  Piatt  v.  Ai-cher,  9  Blatchf. 

81  N.  C.  467 ;  Muscatine  Turn  Verein,  (U.  S. )  559. 

r.  Funck,  18  Iowa,  469 ;  Howe  v.  Rob-  *  Sparger  v.  Cumpton,  54  Ga.  355 ; 

inson,  20  Fla.  352;  Powell  v.  North  Harris  v.  Glenn,  56  Ga.  94,  96. 

ilo.  R.  Co.,  42  Mo.  63, 68;  Hastings  v.  '  Nevitt  v.  Bank  of  Port  Gibson,  6 

])re\v,,  50  How.  Pr.  (N.  Y.)  254;  Na-  Smedes  &  M.  (Miss.)  513. 

tional  Pahquioque  Bank  v.  First  Nat.  **  Mudge  v.  Commissioners,  10  Rob. 

Bank,  36  Conn.  323 ;  s.  c.  4  Am.  Rep.  (La.)  460. 
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of  an  insolvent  trading  or  banking  corporation  among  its 
stockholders,  or  giving  it  to  strangers,  or  seizing  it  to  the  use 
of  the  State,  would  as  clearly  impair  the  obligation  of  its  con- 
tracts as  a  law,  giving  to  the  heirs  the  personal  effects  of  a 
deceased  natural  person,  would  impair  the  obligation  of  his 
contracts.' 

§  6732.  Operation  of  This  Doctrine  where  a  Corporation 
Abandons  Its  Franchises. —  It  follows  that  a  corporation 
cannot,  by  dissolving  itself,  defeat  the  rights  of  its  creditors; 
but  if  its  officers  die,  resign,  or  refuse  to  act,  and  its  share- 
holders neglect  or  refuse  to  appoint  others  in  their  place,  a 
court  of  equity,  which  never  allows  a  trust  to  fail  for  want  of 
a  trustee,  will  Interfere,  and  appoint  a  receiver  or  manager 
ad  interim  for  the  purpose  of  winding  up  and  putting  an  end 
to  the  concern.^  On  the  other  hand,  in  conformity  with  a 
principle  already  stated,'  the  mere  non-user  by  a  corporation 
of  its  franchises  does  not,  of  itself,  disable  it  from  resuming 
them  so  as  to  bring  actions  to  enforce  its  obligations;  but  so 
long  as  its  organization  remains,  it  may  collect  its  dues  and 
pay  its  debts,  although  the  undertaking  for  which  it  was 
created  has  been  abandoned.*  The  modern  doctrine  may  per- 
haps be  summed  up  in  the  language  of  the  Supreme  Court  of 
Errors  of  Connecticut:  "For  the  protection  of  creditors,  it  is 
also  a  well-settled  rule  that  a  dissolution  of  a  corporation  by 
winding  up,  or  other  act  of  its  stockholders,  or  by  limitation, 
or  in  any  mode  except  legislative  repeal  or  judicial  decree, 

'  Curran  v.  Arkansas,    15  How.  But  if  the  case  justified  the  interfer- 

(TJ.  S.)  304,  312,  per  Curtis,  J.  ence  of  the  court,  it  may  appoint  a 

'  Brown  v.  Union  Ins.  Co.,  3  La.  manager  in  the  interim,  for  the  pur- 

An.  177, 182 ;  Curry  v.  Woodward,  53  pose  of  winding  up  and  patting  an 

Ala.  371,  375.    In  Carlen  v.  Drury,  1  end  to  the  concern But  there 

Ves.  &  Bea.  154,  which  involved  the  must  be  a  positive  necessity  for  the 

question  of  the  neglect  of  the  mana-  interference,  arising  from  the  refusal 

gers  of  the  association  of  the  Bankside  or  neglect  of  the  committee  to  act." 

Brewery  to  act,  the  Lord  Chancellor  See  also  Knowlton  v.  Ackley,  8  Cash, 

said:    "This  court  is  not  to  be  re-  (Mass.) 98. 
quired   on    every    occasion   to  take  •  Ante,  §  6659. 

the  management  of  every  playhouse  '  Hardy  v.  Merriweather,  14  Ind. 

and    brew-house    in   the    Kingdom.  203. 
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does  not  affect  the  rights  of  creditors;  and  that,  as  to  them, 
and  their  right  to  enforce  their  claims,  or  determine  their 
validity,  by  suit  or  otherwise,  the  corporation  will  be  deemed 
to  continue  in  existence."  * 

§  6733.    Statutes  Abrog^ating  the  Common-law  Rule. — The 

enormous  injustice  of  the  rules  of  the  common  law  already 
stated,''  did  not  escape  the  attention  of  modern  legislators,  espe- 
cially in  view  of  the  fact  that  many  of  the  courts  were  disposed 
to  cling  to  them,  and  even  to  favor  them,  out  of,  what  would 
seem  to  have  been,  a  sheer  love  of  injustice.  Statutes  were 
therefore  enacted,  abolishing,  in  various  forms  and  by  various 
means,  the  common-law  principle  that  the  debts  due  by  or  to 
a  corporation  are  extinguished  with  its  dissolution,  and  pro- 
viding for  the  survival  of  such  debts,  and  for  the  continuation 
of  the  right  of  action  to  enforce  the  same.  These  statutes, 
being  plainly  remedial,  have  been  liberally  construed.^  Whether 
such  a  statute  will  be  construed  as  prescribing  the  remedy 
which  is  to  be  exclusive  of  all  others,  and  which  ousts  the  or- 
dinary jurisdiction  of  courts  of  equity,  is  a  more  difficult 
question.  If  such  a  statute  prescribes  a  complete  system  of  pro- 
cedure for  the  winding  up  of  insolvent  corporations,  it  may 
reasonably  be  concluded  that  the  purpose  of  the  legislature 
was  to  establish  a  course  of  procedure  which  should  be  exclu- 
sive,— just  as  the  statutory  system,  enacted  in  some  of  the 
States,  for  administering  the  estates  of  deceased  persons,  is 
held  to  be  exclusive  of  the  jurisdiction  formerly  exercised  by 
courts  of  equity  upon  that  subject.  In  North  Carolina,  it 
has  been  held  that  the  provisions  of  the  code  of  that  State,* 
continuing  the  existence  of  defunct  corporations  for  three 
years  after  the  expiration  of  their  charters,  for  the  purpose  of 
bringing  and  defending  suits  and  closing  their  general  busi- 
ness, has  the  effect  of  ousting  the  former  jurisdiction  of  courts 

'  National  Pahquioque  Bank  v.  63,  66;  Franklin  Bank ».  Cooper,  36 
First  Nat.  Bank,  36  Conn.  325,  335;  Me.  179;  Michigan  State  Bank  v. 
s.  c.  4  Am.  Eep.  80.  Gardner,  15  Gray  (Mass.),  362,  369. 

'  Ante,  §  6718,  et  seg.  ♦  Kev.  Code  N.  C,  ch.  26,  §§  5,  6. 

'  Folger  V.  Chase,  18  Pick.  (Mass.) 
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of  equity  to  accomplish  tlie  same  result  by  the  appointment  of 
a  receiver  upon,  a  creditors'  bill.     The  conclusion  was  that  a 
failure  to  proceed  within  the  period  of  three  years  pointed  out 
by  the  statute,  would  be  a  complete  defense,  not  only  to  the   , 
corporation,  but  to  its  stocKholders,  wljo,  by  its  charter,  were  -/ 
individually  liable  in  the  event  of  its  insolvency.'      If  the, 
statute  does  not  afford  an  adequate  remedy  to  the  creditor,  a.?- 
court  of  equity  will  assist  him,  in  furtherance  of  the  purpose'! 
and  policy  of  the  statute.    It  was  so  held  under  the  provisions^ 
of  the  Mississippi  act  of  1843,  which  provided  that,  after  a 
judgment  of  forfeiture,  the  debts  due  the  bank  should  not  be) 
extinguished,  but  that  a  trustee  should  be  appointed  to  collect| 
them  and  apply  the  proceeds  to  the  payment  of  the  debts  of 
the  bank;^  and  it  is  scarcely  necessary  to  add  that  if  the  stat- 
ute does  not  furnish  an  adequate  remedy,  it  does  not  oust  the 
remedy  in  equity.'     On  the  one  hand,  it  was  held  that  such  a 
statute  would  be  unconstitutional,  in  so  far  as  it  attempted  to 
revive  debts  which  had  become  extinguished,  under  the  prin- 
ciples of  the  common  law,  before  the  enactment  of  the  statute,'' 
though  it  was  not  denied  that  the  legislature  might  preserve 
the  debts  from  extinction  by  an  appropriate  statute  enacted 
before  they  became  extinct.^     On  the  other  hand,  it  was  held 
that,  where  a  statute  had  been  passed  saving  the  rights  of 
creditors  of  dissolved  corporations,  and  appointing  trustees  to 
collect  the  assets  of  such  corporations  and  administer  them  in 
the  payment  of  their  debts,  a  subsequent  statute,  cutting  down 
the  powers  of  the  trustees,  to  the  substantial  prejudice  of  the 
creditors  of  the  bank,  by  requiring  them  to  sell  the  assets  for 
cash,  was  unconstitutional.*    Some  of  these  statutes  have  been 

1  Von  Glahn  v.  De  Rosset,  81  N.  0.  '  Robinson  v.  Lane,  19  Ga.  337. 

467.  *  Commercial  Bank  v.  Chambers, 

■•'  Commercial  Bank  v.  Chambers,  SSmedes  &  M.  (iNIiss.)  9;  Coulter  i: 

8  Smedea  &  M.  (Miss.)  9;  Coulter  v.  Robertson,  24  Miss.  278;  s.  c.  57  Am. 

Robertson,  24  Miss.  278 ;  s.  c.  57  Am.  Doc.  168.    That  the  Mississippi  act  of 

Dec.  168.  1843,  savinp;  the  rights  of  creditors 

3  Shamokin  Valley  Ac.  R.   Co.  v.  after  dissolution,   did  not  apply  to 

Malone,  86  Pa.  St.  25,  36,  37.  banks  dissolved  by  limitation  of  their 

*  Commercial  Bank  v.  Lockwood,  charters,  was  held  in  Bank  v.  Dun- 

2  Harr.  (Del.)  8.  can,  56  Miss.  IGG.    That  a  statute  pro- 
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held  not  to  apply  in  the  case  of  proceedings  for  the  voluntary 
dissolution  of  corporations.' 

§  6734,  Statutes  Continuing'  Existence  of  the  Corpora- 
tion for  tlie  Purpose  of  Suing'  and  being  Sued.  —  A  class 
of  statutes  of  the  kind  under  consideration  merely  enact  that, 
for  the  purpose  of  winding  up  the  concerns  of  a  corpora- 
tion after  the  expiration  of  its  charter,  or  after  it  has  other- 
wise been  dissolved,  its  corporate  powers  shall  continue,  to 
the  extent  of  prosecuting  and  defending  actions,  for  a  stated 
period,  in    some  cases    three  years,^  and   in   some  cases  five 


adding  that  suits  against  corporations 
shall  not  abate  by  expiration  of  their 
charters,  but  that  the  provision  shall 
not  apply  "  to  any  corporation  the 
affairs  of  which  are  being  wound  up 
by  order  of  any  court,"  etc.  (111. 
Sess.  Laws,  1869,  p.  1,  §  4),  excepts 
only  corporations  which  were  being 
wound  up  at  the  time  when  the  act 
took  effect,  and  not  all  those  in  course 
of  being  wound  up  when  a  question 
of  abatement  might  arise,  — see  Ram- 
sey V.  Peoria  &c.  Ins.  Co.,  55  111.  311. 
A  statute  of  West  Virginia  providing 
that "  when  a  corporation  shall  expire 
or  be  dissolved,  suits  may  be  brought, 
continued,  or  defended  in  the  corpo- 
rate name,  in  like  manner  as  before 
such  dissolution  or  expiration  "  (W. 
Va.  Code,  ch.  53,  §  59),  applies  to  a 
dissolution  by  forfeiture  of  charter, 
as  well  as  to  voluntary  dissolutions, 
and  those  decreed  by  equity.  Lum- 
ber Co.  v.  Ward,  30  W.  Va.  43;  s.  c. 
suh.  nom.  Greenbrier  Lumber  Co.  v. 
Ward,  3  S.  E.  Kep.  227 ;  2  Bail.  & 
Corp.  L.  J.  464. 

1  Thus,  the  continuation  of  the 
existence  of  corporations  "  dissolved 
by  forfeiture  or  any  other  cause," 
provided  for  by  the  Alabama  Code, 
5  1690,  does  not  apply  to  corporations 
dissolved  by  the  voluntary  act  of  the 
owners  of  three-fourths  of  the  stock. 


under  §§  1683-1689,  which  supply  a 
complete  sclieme  or  system  of  proce- 
dure for  winding  up  its  affairs.  Nel- 
son V.  Hubbard,  96  Ala.  2J8;  s.  c.  11 
South.  Rep.  428;  18  L.  R.  A.  375;  12 
Rail.  &  Corp.  L.  J.  182.  So,  the 
North  Carolina  statute  (Rev.  Code 
N.  C,  §667,  et  seq.},  providing  that 
corporations  whose  charters  shall  have 
expired  or  been  annulled,  shall  con- 
tinue as  bodies  corporate  for  three 
years  for  the  purpose  of  winding  up 
tlieir  business,  and  that  receivers 
shall  be  appointed  to  settle  their  af- 
fairs, etc.,  —  relates  only  to  cases 
where  the  charters  of  corporations  ex- 
pire by  limitation  or  are  annulled  by 
forfeiture  or  otherwise,  and  does  not 
ap|ily  to  the  case  where  a  building 
and  loan  association  has  Ijeen  wound 
up  bv  the  voluntary  action  of  its 
members, .so  as  to  render  a  judgment 
void  which  has  been  recovered  against 
the  corporation  after  the  lapse  of 
three  years.  Heggie  v.  People's 
Building  &c.  Asso.,  107  N.  C.  582 ;  ...  c. 
12  S.  E.  Rep.  275.  Compare  Fox  v. 
Horah,  1  Ired.  Eq.  (N.  0.)  358;  s.  c. 
36  Am.  Dec.  48. 

2  Such  as  Gen.  Stat.  Mass.,  ch.  68, 
§§  36,  37;  Thornton  v.  Mar-inal 
Freight  R.  Co.,  123  Mass.  32.  See 
further  as  to  the  construction  of  such 
statutes:  Cunningham  v.  Clark,  24 
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years}  It  has  beea  held  that  the  rule  which  obtains  in  the 
construction  of  statutes,  that  the  word  "may"  in  a  statute  is  to 
be  made  to  read  "must"  or  "shall,"  where  the  public  interest 
and  rights  are  concerned,  and  where  the  public  or  third  per- 
sons have  a  claim  de  jure  that  the  power  permitted  by  the  stat- 
ute shall  be  exercised,  —  applies  to  a  statute  of  the  kind  under 
consideration.'*  That  these  statutes,  in  so  far  as  they  fix  a 
period  of  limitation  within  which  the  faculty  of  suing  and 
being  sued  continues  in  the  corporation,  are  founded  in  an 
erroneous  policy,  is  shown  by  a  modern  decision  of  the  Su- 
preme Judicial  Court  of  Massachusetts,  to  the  effect  that  when 
the  period  of  limitation  has  expired,  a  judgment  recovered 
against  the  corporation  is  void.'  The  conclusion  is  based  upon 
grounds  which  are  strictly  logical,  though  the  result  may  be 


Ind.  7 ;  Wright  v.  Eogers,  26  Ind.  218 ; 
Herron  ti.  Vance,  17  Ind.  595 ;  Blake 
1).  Portsmouth  &o.  Bailroad,  39  N.  H. 
435 ;  Ferguson  v.  Miners'  &c.  Bank,  3 
Sneed  (Tenn.),  609. 

>  Rev.  Code  Ala.,  ^  1775;  Tuska- 
loosa  &c.  Asso.  v.  Green,  48  Ala.  346. 

^  Blake  v.  Portsmouth  &c.  Kail- 
road,  39  N.  H.  435. 

'  Thornton  v.  Marginal  Freight  K. 
Co.,  123  Mass.  32,  35.  In  this  case 
the  statute,  in  substance,  enacted 
(Gen.  Stat.  Mass.,  ch.  68,  §  36)  that 
corporate  bodies  should  continue, 
after  the  annuUment  of  their  char- 
ters, for  the  term  of  three  years  for 
the  purpose  of  prosecuting  and  de- 
fending suits  by  or  against  them,  and 
of  enabling  them  to  settle  and  close 
their  concerns  and  dispose  of  and  con- 
vey their  property  and  divide  their 
capital  stock.  By  the  succeeding 
section  (§  37)  the  Supreme  Judi- 
cial Court,  sitting  in  equity,  on  the 
application  of  a  creditor  or  stock- 
holder, might,  at  any  time  within 
three  years,  appoint  receivers,  whose 
powers  should  continue  as  long  as 
the  court  should  deem  necessary,  to 
take  charge  of  the  estate  and  effects 
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of  the  corporation  and  collect  the 
debts  and  property  due  to  and  be- 
longing to  it,  to  prosecute  and  defend 
suits  in  its  name  or  otherwise,  and 
to  do  all  other  acts  which  might  be 
done  by  the  corporation,  if  deemed 
necessary  for  the  final  settlement  of 
its  unfinished  business.  No  appli- 
cation having  been  made  for  the 
appointment  of  a  receiver  of  the  par- 
ticular corporation  prior  to  the  ex- 
piration of  three  years  from  the 
repeal  of  its  charter,  it  was  held  that 
a  judgment  recovered  against  it  by  a 
creditor,  after  tlie  expiration  of  three 
years  from  such  repeal,  was  a  nullity, 
and  would  not  support  a  creditor's 
bill.  The  date  of  the  repeal  of  the 
charter  was  May  6, 1872,  and  the  date 
of  the  recovery  of  the  judgment  was 
July  18,  1875,  —  making  it  probable 
that  the  date  of  the  commencement 
of  the  action  was  within  the  three 
years.  The  decision  is  consistent 
with  the  conclusion  that  if  a  receiver 
had  been  appointed  within  the  three 
years,  the  creditor  might  have  pre- 
ferred his  claim  before  the  receiver 
and  had  it  allowed  and  paid. 
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highly  inconvenient,  and  even  unjust.  The  reasoning  is 
that,  at  common  law,  a  judgment  against  a  defunct  corpora- 
tion is  void;^  that  an  action  against  a  corporation  must  abate 
upon  the  fact  of  its  dissolution  being  brought  to  the  atten- 
tion of  the  court  in  which  the  action  is  pending;"  and  that, 
where  the  statute  law  provides  for  the  continuance  of  the 
life  of  a  corporation  for  a  definite  period  of  time,  for  the  pur- 
pose of  the  prosecution  of  actions  against  it,  when  that  time 
has  expired,  the  condition  of  things  is  precisely  the  same  as 
it  would  have  been,  if  the  corporation  had,  at  that  time,  be- 
come dissolved  without  such  a  statute  being  in  existence. 
The  action  against  it  would  properly  abate,  and  any  judgment 
subsequently  recovered  in  the  action  would  be  void.  "And," 
continued  Gray,  C.  J.,  "  a  court  of  equity  has  no  general  juris- 
diction of  a  bill  by  a  single  creditor,  who  has  not  recovered 
a  valid  judgment  against  his  debtor,  and  whose  debtor  has 
ceased  to  exist,  to  apply,  to  the  payment  of  his  debt,  property 
of  the  debtor  in  the  hands  of  a  third  party."  * 

§  6735.  Further    Decisions    under    Such.    Statutes.  —  But 

where  a  statute,  applicable  to  a  banking  corporation,  extended 
the  existence  of  the  corporation  during  the  period  of  two 
years,  and  authorized  the  trustees  to  institute  actions  in  its 
name  at  any  time  within  that  period,  and  to  prosecute  them 
to  final  judgment, — it  was  held  that  such  action,  commenced 
within  the  prescribed  period,  might  be  prosecuted  after  the 
period  had  expired.*  Where  the  charter  of  a  bank  provided 
that  the  bank  should  continue  in  existence  until  January  1, 
1859,  but  contained  a  proviso  that  all  banking  powers  should 
cease  after  January  1,  1857,  "except  those  incidental  and 
necessary  to  collect  and  close  up  its  business,"  and  an  action 
of  ejectment  was  brought  against  the  bank  during  the  period 
of  its  existence,  and  such  proceedings  were  had  therein  that 
the  action  was,  in  the  year  1862,  pending  in  the  Supreme 
Court  of  the  United  States  on  a  writ  of  error,  a  motion  to  dis- 

1  Ante,  i  6726.  »  Thornton  v.  Marginal  Freight  R. 

»  Ante,  §  6723.  Co.,  supra. 

*  Franklin  Bank  v.  Cooper,  36  Me.  179. 
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miss  the  writ  was  refused,  on  the  ground  that  its  prosecution 
belonged  to  those  "necessary  and  incidental  powers  to  collect 
and  close  up  its  business"  which  were  saved  by  the  statute.* 
So,  where  a  statute  of  Michigan  provided  that  all  corporations, 
whose  charters  expired  bj'  their  own  limitation,  should  con- 
tinue to  be  bodies  corporate  for  three  years,  for  the  purpose 
of  prosecuting  and  defending  suits  by  or  against  them,  and 
that  any  suit  pending  in  favor  of  a  corporation,  at  the  time  of 
its  dissolution,  should  not  be  thereb}'-  abated,  but  might  be 
jirosecuted  by  the  trustees  on  whom  its  estate  should  have  de- 
volved, in  its  or  their  name,  under  the  direction  of  the  court 
in  which  the  suit  might  be  pending;  and,  shortly  before  the 
end  of  the  three  years  next  after  the  expiration  of  its  charter, 
Df  corporation,  established  by  the  laws  of  Michigan,  sold  and 
assigned  to  an  individual  all  its  property  and  claims,  upon  his 
giving  bond  to  pay  its  debts  and  do  certain  other  things,  —  it 
was  held  that  an  action  commenced  in  Massachusetts  prior  to 
the  expiration  of  the  charter,  by  the  assignee,  in  the  name  of 
the  corporation,  might  be  prosecuted  to  judgment  after  the 
expiration  of  the  three  years. ^  This  is  in  accordnnce  with  the 
construction  put  by  the  Supreme  Court  of  Michigan  upon 
the  statute,  which  was  that  the  purj)ose  of  the  statute  was  not 
to  limit,  but  to  enlarge,  the  corporate  privileges,  so  that  the 
corporation  might  continue  business  throughout  the  whole 
charter  period ;  for  which  reason  it  was  held  that  it  might 
begin  legal  proceedings  in  its  own  name  at  any  time  within 
three  years  after  the  expiration  of  its  franchises,  and  continue 
such  proceedings  to  a  close,  unless  its  powers  should  be  super- 
seded by  the  appointment  of  trustees  or  receivers.^  Where  a 
statute  provides  that,  upon  the  dissolution  of  a  corporation, 
suits  against  it  shall  not  abate,  the  suit  can  be  continued  only 
upon  the  terms  prescribed  in  the  statute.  The  proper  practice 
clearly  is  for  the  plaintitf  to  satisfy  the  court  that,  in  the  suit 
as  continued,  the  proper  parties  will   bo  represented.     A  suit 

^  Pomeroy  v.   i-^t;ite   Bank    &c.,    1  '  Mirhisan  State  Bank  v.  Gardnor, 

Wall.  (U.  S.)  2)3.  15  Uniy  ( Wa,-s.),  :.;t;2. 

'  Bewick  V.  Alpona  H arbor  Co.,  o'J  Jlicli.  700. 
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prosecuted  against  the  defunct  corporation  by  name,  will  not 
be  binding  upon  the  receiver,  or  other  person  having  charge  of 
the  assets  of  the  corporation,  unless  he  is  substituted  for  the 
corporation  as  defendant.' 

§  6736.  Such  Statutes  Applicable  to  Foreig-n  Corporations. 

According  to  the  liberal  and  enlightened  view  taken  by  the 
Supreme  Court  of  Ohio,  statutes  of  a  State  providing  that  suits 
shall  not  abate  by  the  dissolution  of  any  corporation,  but  that 
suits  may  be  prosecuted  by  corporations  at  any  time  after 
their  dissolution,  apply  to  suits  brought  in  the  State  of  Ohio, 
in  the  name  of  a  corporation  organized  and  dissolved  in 
another  State,  by  its  assignees  in  insolvency  appointed  in 
such  other  State.  The  reasoning  of  the  court,  in  substance, 
is  that  such  statutes  are  enacted  to  preserve  the  rights  of,  and 
furnish  an  effectual  remedy  to,  persons  entitled,  by  assign- 
ment or  otherwise,  to  rights  in  action  which  have  accrued  to 
corporations  during  their  continuance,  and  which  must  there- 
fore be  prosecuted  in  the  name  of  the  corporation,  notwith- 
standing the  operation  of  the  common-law  rule  which  forfeited 
all  such  rights  on  the  unconditional  dissolution  of  the  corpo- 
ration. The  court  reasoned  further  that,  while  many  of  the 
provisions  of  these  statutes  are  necessarily  confined  to  domes- 
tic corporations,  those  which  relate  to  the  prosecution  of  suits 
must,  by  a  sound  and  just  construction  of  them,  be  extended 
to  assignees,  holding  such  claims  as  these,  by  assignments 
from  corporations  beyond  the  limits  of  the  State  of  Ohio.^ 
But  the  Court  of  Appeals  of  New  York  have  held  that  such  a 
provision  of  the  statute  law  of  the  State  creating  the  corpo- 
ration, is  not  operative  outside  of  that  State,  but  that  the  mode 
of  continuing  an  action  against  a  foreign  corporation,  after  its 
dissolution,  is  a  matter  of  practice  governed  by  the  law  of  the 
State  of  the  forum.' 

'  McCuUocli  V.  Norwood,  58  N.  Y.  ers  and  assignees,  see  post,  §  7334,  et 

562.  seq. 

2  Stetson  V.  City  Bank,  2  Ohio  St.  »  Sturges  v.  Vanderbilt,  73  N.  Y. 

167;  reaffirmed  s.  c.  12  Ohio  St.  577.  384. 
As  to  right  of  action  by  foreign  receiv- 
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§  6737.  What  Powers  may  be  Exercised  Uuring^  the  Period 
of  Continuance.  —  Unless  the  statute  is  so  expressed  as  to  leave 
no  room  for  construction  upon  this  point,  the  implication  nec- 
essarily is  that,  during  the  period  to  which  the  existence  of 
the  corporation  is  thus  extended,  no  powers  can  be  exercised 
by  it  or  in  its  name,  except  such  as  may  be  necessary  for  the 
winding  up  of  its  affairs.  Where  the  statute  continued  the 
corporate  capacity  of  a  bank  for  three  years  from  its  date, 
with  all  the  powers  necessary  for  collecting  the  debts  then  due 
to  the  corporation,  for  selling  and  conveying  its  property  and 
finally  closing  its  concerns,  —  it  was  held  that  the  corporation 
had  authority,  within  that  period,  to  take  a  new  note,  in  part 
payment  or  renewal  of  an  old  one,  although  the  indorsers  on 
the  new  note  were  not  the  same  as  those  upon  the  old  note.^ 
Again,  where  the  statute  provided  that  corporations  should  be 
continued  bodies  corporate  for  the  term  of  three  years  after 
the  expiration  of  their  charters,  for  the  purpose  of  settling 
their  business,  but  not  for  the  purpose  of  continuing  it,  —  it 
was  held  that  a  banking  corporation  was  authorized,  imme- 
diately before  the  expiration  of  the  term  of  extension  so  lim- 
ited, to  indorse  notes  held  by  it  to  trustees  appointed  by  it  to 
wind  up  its  affairs,  on  whom  it  had  purported  to  confer,  in 
the  instrument  of  appointment,  all  of  its  powers.  The  reason- 
ing of  the  court  was  that,  the  notes  not  having  been  collected 
before  the  expiration  of  the  statutory  period  of  extension,  the 
bank  had  a  clear  right  to  sell  them,  or  to  dispose  of  them  in 
any  other  reasonable  and  proper  manner,  so  as  to  wind  up  its 
concerns.  As  it  had  a  right  to  dispose  of  the  notes  to  the 
trustees,  it  was  no  concern  of  the  obligors  therein  how  the 
money  thus  collected  was  to  be  disposed  of.'  This,  it  will  be 
perceived,  is  merely  an  extension,  —  or  rather  an  application, 
—  of  the  settled  rule  of  law,  already  considered,'  that  a  corpo- 
ration has  the  power  to  assign  or  otherwise  dispose  of  its  assets 
for  the  payment  of  its  debts. 

'  Mariners'  Bank  v.  Sewall,  50  Me.  '  Folger  v.  Chase,  18  Pick.  (Mass.) 

220.  63. 

»  Ante,  i  6466. 
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§  6738.  Sfifect  of  Such  Statutes  upon  the  Bemedles  of 
Creditors  agralnst  Stockholders.  —  Where  another  applicatory 
statute  prescribes  that  those  who  are  stockholders  when  the 
charter  of  a  corporation  expires,  shall  be  liable  to  its  cred- 
itors, the  charter  is  deemed  to  expire,  in  the  case  of  a  legislative 
repeal,  when  the  repealing  act  takes  effect,  and  not  at  the  expira- 
tion of  the  three  years  permitted  by  such  statute  for  the  wind- 
ing up  of  its  concerns.  The  reason  is  that  the  effect  of  the 
statute  prolonging  the  existence  of  the  corporation,  is  merely 
to  prolong  its  existence  for  the  purpose  of  an  administration 
of  its  estate;  and  that  all  rights  in  respect  of  its  property 
become  fixed  at  the  date  of  its  dissolution,  although  it  is 
endowed  by  the  statute  with  a  nominal  existence  for  the  pur- 
pose of  closing  its  concerns  in  the  most  convenient  manner, 
and  especially  of  compelling  it  to  execute  its  contracts  and 
discharge  its  obligations  and  liabilities.' 

§  6739.  Statutes  Continuing:  the  Directors  and  Man  aggers 
as  Trustees  to  Wind  up.  —  Other  States  have  enacted  statutes 
which,  in  substance,  provide  that,  on  the  dissolution  of  a  cor- 
poration, the  directors  or  managers  of  its  affairs  at  that  time, 
shall  be  trustees  of  its  creditors  and  stockholders,  for  the  pur- 
pose of  winding  up  its  affairs.*  Such  statutes  have  the  neces- 
sary effect  of  abrogating  the  rule  of  the  common  law  that  all 
debts  due  the  corporation  are  extinguished,  but  they  merely 
transfer  the  right  of  action  to  recover  them  from  the  corpo- 
ration to  the  statutory  trustees.'  But  it  does  not  follow  that 
if,  thereafter,  an  action  is  brought  in  the  name  of  the  corpo- 
ration, upon  a  contract  made  with  the  corporation  while  it 
was  in  esse,  the  action  will  fail;  since,  whether  the  action  is 
brought  in  the  name  of  the  corporation,  or  by  the  directors  as 
trustees,  the  substantial  plaintiff  is  the  same.  Such  a  defect  of 
parties  plaintiff  was  held  to  be  within  the  Missouri  statute  of 

'Crease    v.    Babcock,    23     Pick.  '  Rev. Stat. N.Y.600,59;  IWagn. 

(Mass.)  334;  s.  c.  34  Am.  Dec.  61 ;  cit-      Mo.  Stat.,  p.  293,  §  21 ;  1  Rev.  Stat, 
ing  Foster  v.  Essex  Bank,  16  Mass.      Mo.  1879,  §  744;  Ibid.  1889,  §  2513. 
245;  s.  c.  8  Am.  Dec.  135.  'McCoy  v.  Farmer,  65  Mo.  244. 

5327 


5  Thomp.  Corp.  §  6741.]     dissolution  and  winding  up. 

jeoffails.^  But  the  corporation  itself  may  be  none  the  less  dis- 
solved. Such  a  statute, unless  it  expresses  something  more  than 
above  indicated,  does  not  have  the  effect  of  continuing  the  exist- 
ence of  the  corporation,  as  cestui  que  trust  or  otherwise,  so  as 
to  render  it  capable  of  defending  actions  in  its  corporate  name 
after  its  charter  has  expired.^  The  effect  of  a  statute  of  this 
kind  does  not  arrest  the  running  of  the  statute  of  limitations 
against  any  demand  accruing  to  the  corporation,  upon  which 
the  directors,  as  trustees,  acquire  a  right  of  action.  A  trust 
which  has  devolved  upon  them  by  the  operation  of  the  statute, 
is  not  such  a  trust  as  arrests  the  running  of  the  statute  of 
limitations,  such  as  those  trusts  which  are  within  the  exclusive 
jurisdiction  of  equity,  arising  in  cases  of  partnership,  agency, 
and  the  like.' 

§  6740.  Does  not  Abate  Actions  ag-ainst  Directors  for 
Malfeasance.  —  Where  a  statute  gives  an  action  against  the 
directors  of  a  corporation  for  malfeasance  in  office,  as,  for 
instance,  where  it  makes  them  personally  liable  for  debts  con- 
tracted beyond  a  certain  prescribed  limit,''  the  expiration  of 
the  charter,  by  its  own  limitation,  while  such  an  action  is 
depending,  does  not  have  the  effect  of  abating  it.*  But  a  dis- 
solution of  the  corporation  will  have  the  effect  of  exonerating 
the  directors  as  to  any  future  liability.  Thus,  in  New  York, 
if  a  receiver  of  a  manufacturing  company  is  appointed  before 
the  expiration  of  the  time  allowed  the  trustees  for  making 
their  report,  the  corporation  is  so  far  dissolved,  that  the  trus- 
tees will  not  be  liable  to  the  penalty  of  the  general  manufactur- 
ing act,^  foT  failing  to  make  such  a  report.' 

§  6741.  Liability  of  Directors  Contlnuingr  Business  ■with- 
out Windings  up. —  Directors  who  conduct  the  business  of  a 
corporation  after  the  expiration  of  its  charter,without  attempt- 

^  Kansas  City  Hotel  Co.  v.  Sauer,  *  Ante,  §  4259,  et  seq. 

65  Mo.  279,  287.  '  Moultrie  v.  Smiley,  16  Ga.  289. 

'  Sturgest).  Vanderbilt,  73  N.  Y.  384.  >>  See  ante,  5  4226,  et  seq. 

'  Landis   v.  Saxton,   105  Mo.  486;  '  Huguenot  Bank  v.  Studwell,  74 

s.  u.  203  Am.  St.  Eep.  403;  16  S.  "W.  N.  Y.621.     Compare  People  v.  Cohoc- 

Eep.  912.  ton  Stone  Road,  25  Hun  (il.  Y.),  13. 
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ing  to  wind  it  up,  may  be  required  to  account,  in  equity,  in  a 
proceeding  by  tbe  stockholders  to  wind  up  the  corporation.* 

§  6742.  Effect  on  the  Power  to  Condemn  Land. — After 
the  expiration  of  the  time  limited  in  its  charter  for  the  com- 
pletion of  its  road,  a  railroad  company  has  no  power  to  con- 
demn land  for  its  right  of  way.* 

§  6743.  Effect  upon  Executory  Contracts. —  In  respect  of 
contracts  of  such  a  nature  as  to  involve  a  continuing  duty  or 
liability  on  the  part  of  the  corporation,  the  necessary  effect  of 
its  dissolution  is  to  put  an  end  to  the  continuing  duty  or  lia- 
bility, and  to  entitle  the  other  party  to  just  compensation.  This 
may  be  best  illustrated  in  respect  of  contracts  of  fire  insurance, 
where,  if  the  insurance  company  becomes  dissolved  while  the 
contract  is  in  force,  the  contract  is  determined  as  a  contract 
of  insurance,  and  the  insured  is  entitled  to  the  unearned  pre- 


'  Mason  v.  Pewabic  Mining  Co., 
133  U.  S.  50. 

'  Peavey  ti.  Calais  E.  Co.,  80  Me. 
498 ;  Atlantic  &c.  E.  Co.  v.  St.  Louis, 
66  Mo.  228,  250.  One  court,  however, 
forgetting  the  rule  that  where  a  cor- 
poration clainas  something,  by  virtue 
of  its  charter,  in  derogation  of  public 
right,  it  must  put  its  finger  on  some 
distinct  and  unequivocal  clause  in  its 
charter  conferring  upon  it  the  privi- 
lege claimed  (ante,  §  5670),  —  has,  in 
order  to  find  some  ground  on  which 
to  justify  a  railroad  company  estab- 
lishing and  operating  a  track  for  the 
running  of  steam  cars  upon  a  public 
street  and  through  a  crowded  portion 
of  a  populous  city,  discovered  that 
where  a  railroad  company  has  estab- 
lished its  terminus  at  a  given  point  in 
a  city  and  kept  it  there  for  years,  it 
may  extend  its  line,  even  after  the 
expiration  of  the  time  limited  by  its 
charter  for  the  building  of  its  road, 
under  the  power  of  building  "  branch 
roads."  In  other  words,  the  astute- 
ness of  this  court  discovered  that  the 


extension  of  a  railroad  upon  a  right 
line  is  a  "  branch  road."  And  this 
decision  was  made  against  a  munici- 
pal corporation  endeavoring  to  assert, 
for  the  benefit  of  its  citizens  and  the 
public  generally,  a  right  to  have  one 
of  its  highways  preserved  from  the 
obstruction  and  nuisance  of  being  con- 
verted into  a  steam  railroad.  This 
decision  not  only  ignores  the  princi- 
ples on  which  grants  in  derogation  of 
public  right  are  interpreted,  —  it  is  not 
only  oblivious  to  the  meaning  of  a 
common  and  well-understood  word, 
— but  it  gravely  lavs  down  the  doc- 
trine that  in  such  a  contest  a  munici- 
pal corporation  "  is  but  an  individual 
having  no  more  than  the  rights  of  an 
individual,  and  in  no  sense  represent- 
ing the  State."  Atlantic  &c.  E.  Co. 
V.  St.  Louis,  66  Mo.  228,  254,  255;  re- 
versing s.  c.  3  Mo.  App.  315.  Under 
this  disgraceful  decision  the  railroad 
company  could,  at  its  mere  pleasure, 
extend  "  branch  roads"  over  any 
street  in  the  city  of  St.  Louis,  and 
there  would  be  no  power  to  check  it. 
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mium  at  the  date  of  the  dissolution.*  la  other  cases,  the 
obligee  will  be  entitled  to  be  paid,  out  of  the  assets  of  the 
dissolved  corporation,  compensation  by  way  of  damages  for 
the  breach  of  its  contract.^  It  has  been  reasoned,  in  the 
English  Court  of  Appeal,  that,  although  a  bona  fide  disposition 
of  the  property  of  a  company,  made  in  the  ordinary  course  of 
its  trade,  after  the  presenting  of  a  petition  for  winding  up  and 
completed  before  the  winding  up,  will  be  confirmed  as  of  course 
by  the  court,  in  the  exercise  of  its  discretion  under  the  stat- 
ute,'—  yet,  where  such  dispositions  are  incomplete,  and  rest 
in  contract  at  the  time  of  the  winding-up  order,  the  court 
would  have  discretionary  power  to  order  the  contract  to  be 
fulfilled;  but  the  obligee  of  the  corporation,  although  he  has 
paid  his  money,  has  only  a  general  claim  as  a  creditor  for 
damages  in  respect  of  the  breach  of  the  contract.  When,  there- 
fore, a  customer  of  a  trading  company  had,  bona  fide,  ordered 
and  paid  for  an  invoice  of  goods,  and  the  company  had  loaded 
the  goods  on  a  railway  carringe  marked  to  his  address,  and 
sent  him  the  invoices  after  the  presentation  of  a  petition  to 
wind  up  its  affairs,  but  before  the  winding-up  order  had  been 
made,  —  it  was  held  that  the  disposition  of  the  property  was 
complete  before  the  winding-up  order,  and  the  goods  were 
ordered  to  be  delivered  to  the  customer.* 

^  Oarr  v.  Union  Mut.  Fire  Ins.  Co.,  authorized  to  take  charge  of  the  said 

28  Mo.  App.  215.  telegraph  line  for  their  own  purposes, 

^  Ante,  i  6688,  end  of  last  note ;  Ee  with  the  appurtenances,  until  the  said 

Waltshire  Iron  Co.,  L.  R.  3  Oh.  443.  telegraph  company  shall  resume  ac- 

»  Companies  Act  1862,  §153.  tive  operations;  and  it  is  expressly 

*  Ee  Waltshire  Iron  Co.,  L.  E,  3  understood  that  no  interest  which 
Oh.  443.  Where  a  telegraph  company  said  telegraph  company  may  have  in 
had  acquired,  under  an  agreement  said  line  shall  be  assignable  so  as  to 
with  a  railroad  company,  the  right  to  affect  or  impair,  in  any  manner,  the 
maintain  a  line  of  telegraph  along  the  rights  of  such  railroad  company  under 
right  of  way  of  the  railroad  company,  these  articles  of  agreement  " ;  and  be- 
but  with  the  proviso  that,  "  in  the  fore  the  telegraph  company  became 
event  of  the  dissolution  of  the  tele-  dissolved  by  the  expiration  of  its  char- 
graph  company,  or  a  suspension  of  ter,  the  legislature  passed  an  act  rein- 
operations  on  their  part,  either  vol-  corporating  it  for  a  further  period,  and 
untarily  or  in  consequence  of  legal  providing  that  the  charter  of  the  old 
process  of  any  kind,  then  the  railroad  corporation  should  be  deemed  sur- 
company  shall  be  at  liberty  and  are  rendered,  and  that  "  all  the  property 
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§  6744.  "When  the  Dissolution  of  a  Corporation  Takes 
Effect.  —  If  the  charter  of  a  corporatioa  is  repealed  by  a  valid 
act  of  the  legislature,  its  dissolution  takes  effect  at  tlie  time 
when  the  repealing  act  takes  effect,  and  is  not  postponed  by  a 
statute  continuing  the  corporate  faculties  for  three  years  for 
the  purpose  of  winding  up  its  affairs.*  Where  a  statute  pro- 
vides for  the  winding  up  of  a  business  corporation,  by  means 
of  a  receiver,  it  has  been  held  that  suits  may  be  continued 
against  it  and  prosecuted  to  judgment  until  a  decree  of  dissolu- 
tion has  been  entered,  unless  such  actions  are  restrained  by 
injunction}  But  this  is  not  inconsistent  with  the  conclusion 
that  a  judgment  confessed  by  a  corporation,  after  the  issuing  of 
an  order  requiring  all  persons  interested  to  show  cause  why  it 
should  not  be  dissolved,  is  void,  whether  confessed  on  a  bond 
and  warrant  of  attorney,  or  after  the  regular  commencement 
of  a  suit.'  It  has  been  held  that  a  creditor  who  recovers  judg- 
ment against  an  insolvent  corporation,  after  the  filing  of  a 
petition  for  a  dissolution  of  the  corporation,  though  before  the 
appointment  of  a  receiver,  acquires  no  lien  thereby.^  It  has 
also  been  reasoned  that  the  forfeiture  of  the  franchises  of  a 
corporation,  declared  by  judicial  sentence,  is  incurred  from 
the  date  of  the  commission  of  the  act  for  which  the  judgment  of 
forfeiture  is  rendered;  but  it  is  said  in  the  next  breath  that, 
notwithstanding  this,  the  corporatioa  continues  a  corporation 


and  assets  belonging  to  the  said  for-  21  Atl.  Eep.  788.    This  decision  seema 

mer corporation,  ©{whatsoever  nature  clearly  untenable.    The  plain  intent 

and  description,  and  all  the  debts  and  of  the  contract  was  that  the  rights  of 

liabilities  of  said  former  corporation  the  telegraph  company  should  con- 

of  whatever  nature  and  description,  tinue  as  long  as  its  power  to  perform 

shall     ...  be  devolved  upon  the  said  the  duties  which  it  undertook  on  its 

new  corporation,  which  shall,  for  this  part  continued, 
purpose,  be  regarded  as  substituted  by  ^  Crease    v.    Babcock,    23    Pick, 

operation  of  law  in  the  room  and  stead  (Mass.)  334 ;  a.  c.  34  Am.  Dec,  61. 
of  the  former  corporation" ;  —  it  was  '  Kincaid  v.  Dwinelle,  59    N.   Y. 

held  that,  notwithstanding  this  rein-  548.    Compare  post,  §  6893,  et  seq. 
corporation,  the  railroad  company  had  '  Matter    of    Waterbury,  8  Paige 

the  right  to  take  possession  of  the  line  (N.  Y.),  380. 

of  the  telegraph  company,  under  the  *  Matter  of  Eagle  Iron  Works,   3 

terms  of  the  agreement.    Latrobe  v.  Edw.  Ch.  (N.  Y.)  385. 
Western  Tel.  Co.,  74  Md.  232;  s.  c. 
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de  facto,  so  as  to  render  its  transactions  valid,  until  the  judg- 
ment of  forfeiture  is  actually  pronounced.'  Admitting  the 
first  premise,  this  last  doctrine  is  founded  on  the  necessity  of 
the  case;  since  the  contrary  rule  would  be  dangerous  to  the 
public,  who  must  deal  continually  with  corporations.  But  the 
whole  reasoning  is  misconceived.  The  misprision  does  not, 
ipso  facto,  work  a  forfeiture,  but  it  remains  with  the  State  to 
say  whether  it  will  insist  upon  the  extreme  penalty  of  the  law 
or  waive  it;  and  if  the  State  chooses  to  waive  it,  the  corpora- 
tion, as  we  have  already  seen,^  continues,  not  merely  a  corpo- 
ration de  facto,  but  a  corporation  de  jure.  This  is  the  necessary 
conclusion  from  the  doctrine  that  no  other  person  than  the 
State  can  take  advantage  of  the  cause  of  forfeiture. 

§  6745.  Effect  of  Dissolution  upon  Beal  Property  of  the 
Corporation. — We  have  had  occasion  to  note,  in  passing,  the 
principle  of  the  ancient  common  law  that,  upon  the  dissolu- 
tion of  a  corporation,  its  real  property,  acquired  by  gift  or 
grant  for  corporate  uses,  reverts  to  the  donor  or  grantor,  or 
his  heirs;'  and  we  have  also  noticed  the  pointed  denial  by 
Chancellor  Kent  that  such  was  ever  the  law  of  England  as 
regards  moneyed  corporations.'^  If  Chancellor  Kent  was  correct 
in  this  statement,  a  large  number  of  American  courts  fell  into 
an  ignorant  misconception,  which  was  the  more  discreditable 
to  them,  as  it  resulted  in  a  conclusion  which  involved  the 
repudiation  of  honest  debts.  Nor  was  this  misconception  con- 
fined to  careless  or  unlearned  judges.  Against  the  statement 
of  Chancellor  Kent  may  be  opposed  a  learned  exhaustive 
opinion  delivered  by  Judge  Gaston  in  the  Supreme  Court  of 
North  Carolina  in  1841,  —  who,  it  may  be  observed,  stands  in 
the  very  first  rank  of  American  jurists  in  respect  of  learning 

•  State  V.  Bank  of   Charleston,  2  Turnp.  Co.,   12  Wend.  (N.  Y.)  371; 

McMuUL.  (S.  C.)  439;  a.  c.  39  Am.  White     v.     Campbell,     5    Humph. 

Dec.  135.  (Tenn.)  38 ;  Bingham  v.  Weiderwax, 

'  Ante,  §  6598,  et  seg.  1  N.  Y.  509 ;  Folger  v.  Chase,  18  Pick. 

»  Ante,  §  6718;  Dean  &c.  of  Wind-  (Mass.)  63,  66;  Acklin  v.  Paschal,  48 

Bor  V.  Webb,  Godb.  211 ;  Edmunds  v.  Tex.  147. 
Brown,  1  Lev.  237 ;  Attorney  General  ♦  Ante,  §  6730. 

V.  Gower,  9  Mod.  224 ;  Hooker  v.  Utica 
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and  ability.  He  stated  the  rule  of  the  common  law  in  the  fol- 
lowing language,  and  deliberately  applied  it  to  a  banking  cor. 
poration  with  the  monstrous  result  elsewhere  noted: ^  "We 
believe  that  the  rules  of  the  common  law,  governing  the  dis- 
position of  the  property  which  the  corporation  held  at  the 
moment  of  death,  are  well  settled,  though  differing  according 
to  the  character  of  the  property  upon  which  they  operate,  as 
being  either  realtj',  personalty,  or  choses  in  action.  The  real 
estate  remaining  unsold  reverts  to  the  grantor  and  his  heirs, 
'  because,'  in  the  language  of  Lord  Coke, '  in  the  case  of  a  body 
politic  or  incorporate,  the  fee  is  vested  in  their  political  or 
incorporate  capacity,  created  by  the  policy  of  man;  and  there- 
fore the  law  doth  annex  a  condition  in  law  to  every  such  gift 
and  grant,  that  if  such  body  politic  or  incorporate  be  dissolved, 
the  donor  or  grantor  shall  re-enter,  for  that  the  cause  of  the  gift 
or  grant  faileth.' ^  Goods  and  chattels,  by  the  common  law, 
were  deemed  of  too  transitory  and  fluctuating  a  nature  to  be 
susceptible  of  reversionary  interests  after  an  estate  for  life,  and, 
on  the  death  of  a  corporation,  they  do  not  revert  to  the  grantor 
or  donor,  but,  being  bona  vacantia,  or  goods  wanting  an  owner, 
they  vest  in  the  sovereign,  as  well  to  preserve  the  peace  of  the 
public  as  in  trust  to  be  employed  for  the  safety  and  ornament 
of  the  Commonwealth.  Choses  in  action  are  under  the  opera- 
tion of  a  different  rule.  They  were  rights  of  the  corporation 
to  demand  money  in  the  hands  of  persons  by  whom  it  was 
withheld.  They  derived  their  existence  from  contracts  or 
quasi-contracts,  by  which  the  relation  of  debtor  and  creditor 
was  created.  When  the  creditor  corporation  died,  and  there 
was  no  successor,  no  representative,  the  relation  of  debtor 
and  creditor  ceased,  and  the  debt  became  necessarily  extinct. 
None  but  the  creditor  had  a  right  to  demand  the  money;  and 
when  his  right  is  gone,  the  money  becomes,  to  all  purposes, 
the  money  of  the  possessor.  These  rules  of  the  common  law, 
except  so  far  as  they  have  been  modified  by  the  acts  of  our 
legislature,  and  excepting  also  those  cases  in  which,  by  the 

>  Ante,  §  6720,  note.         '  '  Oo.  Litt.  136. 
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charters  of  incorporation,  special  provision  is  made  in  regard 
to  the  corporation  property,  are  the  law  here."  ' 

§  6746.  Modern  Doctrine  tbat  Beal  Property  does  not 
Kevert  nor  Personal  Property  £sclieat.  —  Notwithstanding 
this  language,  the  author  does  not  believe  that  a  case  can  be 
found,  decided  in  any  of  the  English  courts  within  the  last 
hundred  years,  where  it  was  held  that  land  which  had  been 
purchased  by  an  incorporated  joint-stock  business  company, 
for  a  consideration,  reverted,  on  the  dissolution  of  the  corpo- 
ration, to  the  grantor  or  his  heirs;  or,  where  the  personal 
property  of  such  a  corporation,  upon  the  event  of  its  dissolu- 
tion, was  held  to  escheat  to  the  Crown.  The  doctrine,  so  far 
as  it  concerns  real  property,  was  applicable  to  gifts  and  grants 
to  municipal  and  charitable  corporations,  for  public  and  char- 
itable purposes,  and  never  had  any  just  relation  to  business 
companies.  Nevertheless,  it  acquired  such  an  influence  in 
the  United  States,  through  the  blind  habit  of  judges  of  fol- 
lowing precedents  beyond  the  original  reasons  on  which  they 
■were  founded,  and  after  those  reasons  had  ceased  to  exist,  that 
it  may  be  curious  to  note  the  manner,  in  which  some  courts 
extricated  themselves  from  it.  The  manner  is  worthy  of 
comparison  with  the  shallow  and  cowardly  judicial  policy, 
which  has  led  judges,  in  past  ages,  to  resort  to  fictions  of  law 
for  the  purposes  of  justice,  —  pretending  to  do  a  certain  thing 
while  doing  exactly  the  opposite  thing.  As  late  as  the  year 
1877,  the  doctrine  was  applied  in  Texas,  in  regard  to  real 
estate  which  had  been  donated  to  an  educational  institution 
which  had  become  subsequently  dissolved, — but  with  the 
qualification  that  the  heirs  of  the  grantor  would  hold  the  prop 
erty  subject  to  the  burden  of  any  debts  owing  by  the  institu- 
tion.^ In  this  way  the  effect  of  the  decease  of  the  corporation 
was  made  precisely  analogous  to  the  effect  of  the  decease  of  a 
natural  person:  his  land  descends  to  his  heirs,  but  subject  to 
the  right  of  his  creditors  to  have  it  sold  to  pay  his  debts. 

'  Fox  V.  Horah,  1  Ired.  Eq.  (N.  0.)  "  Acklin  v.  Paschal,  48  Tex.  147, 

358,  361  -,8.0.    6  Al,.  Dec.  48,  50,  51.        175- 
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Again,  it  is  to  be  observed  that  the  rule  of  the  ancient  com- 
mon law  was  never  applied  except  as  to  real  property,  the  title 
to  which  was  lawfully  held  by  the  corporation  at  the  time  of 
its  decease.  Property  which  had  become  divested  out  of  it,  by 
its  own  act  or  by  the  act  of  the  law,  prior  to  its  dissolution, 
did  not  so  revert.^  If  we  analyze  the  doctrine  of  courts  of 
equity,  which  was  first  declared  in  this  country  in  1823  by 
Mr.  Justice  Story,  at  circuit,^  on  the  shadowy  authority  of  a 
decision  rendered  a  century  before,  that  the  assets  of  a  corpo- 
ration are  a  trust  fund  for  its  creditors,'  we  shall  see  that  it 
declared  something  more  than  a  mere  rule  of  procedure, — 
that  it  declared  a  rule  for  the  devolution  of  property,  which 
was  distinctly  contradictory  to  the  rule  of  the  common  law, 
and  which  could  not  co-exist  with  it.  When  it  is  said  that 
property  is  a  trust  fund  for  any  purpose,  the  meaning  neces- 
sarily is  that  the  legal  title  is  in  the  trustee  for  the  purposes  of 
the  trust.  Applying  this  principle  to  the  subject  under  con- 
sideration, it  is  plain  that,  in  the  case  of  real  property  held 
by  a  corporation  at  the  time  of  its  decease,  the  legal  title  to  its 
real  property,  which  stood  in  the  corporation  at  the  time  of 
its  decease  as  a  trustee  for  its  creditors,  could  not  revert  to  the 
donor  or  grantor  thereof,  or  to  his  heirs,  but  that  the  title 
must  necessarily  lapse,  until  a  court  of  equity,  which  never 
allows  a  trust  to  fail  for  want  of  a  trustee,  should  appoint  a 
new  trustee,  —  generally  a  receiver,  —  to 'execute  the  trust. 
The  only  title  which,  in  the  face  of  this  equitable  doctrine, 
could  pass  to  the  donor,  or  grantor,  or  his  heirs,  was  what  is 
frequently  called  the  naked  legal  title.  In  the  hands  of  the 
holders  of  this  title,  the  property  would  still  be  subject  to  the 
trust,  and  a  court  of  equity  would,  if  necessary  to  the  due  exe- 
cution of  the  trust,  charge  them  as  trustees.  But  the  point  is 
that,  in  logic  and  sense,  there  cannot  be  two  adversary  own- 
ers of  the  same  property,  whose  title  is  recognized  by  the  law 
of  the  same  sovereign.     If  one  is  the  owner,  the  other  is  not; 

'  State  D.  Eives,  5  Ired.  L.  (N.  C.)  »  Wood  D.Dummer.S  Mason  (U.S.), 

297 ;  Davis  v.  Memphis  &c.  E.  Co.,  87     308. 
Ala.  633,  637.  »  Ante,  i§  1569,  2951. 
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and  hence,  if  the  trust  fund  doctrine  is  the  law,  the  title,  for 
that  reason  alone,  does  not  revert  to  the  donor  or  grantor,  or 
his  heirs.  The  same  reasoning  may  be  applied,  mutatis  mu- 
tandis, to  the  subject  of  the  escheating  of  the  personal  property 
of  corporations  to  the  State, — with  the  additional  statement 
that  no  American  case  is  believed  ever  to  have  been  decided, 
in  which  such  escheat  was  enforced  in  respect  of  a  business 
joint-stock  corporation.  The  modern  rule  then  is,  that,  upon 
dissolution,  the  title  to  real  property  does  not  revert  to  the  orig- 
inal grantors,  or  their  heirs,  and  the  personal  property  does 
not  escheat  to  the  State,  but  that  both  species  of  property  vest 
in  a  receiver  or  other  trustee;  and  that  all  the  property,  real  and 
personal,  of  the  corporation,  is  to  be  administered  by  him  for 
the  benefit  of  creditors  and  stockholders.* 

§  6747.  Effect  of  Dissolution  upon  Secondary  Franchises, 
Such  as  Klg-hts  of  Way,  etc.  —  The  secondary  franchises  of  a 
corporation,  —  that  is  to  say,  the  peculiar  privileges  or  rights 
which  it  may  have  received  from  the  legislature  under  its 
charter  or  incorporating  act,  or  from  a  municipal  corporation 
under  an  ordinance  by  way  of  a  license,  —  are  in  the  nature  of  ^ 
property,  and  do  not  revert  to  the  State  upon  the  death  of  the 
corporation,  but,  being  vendible,*  pass  to  a  receiver  or  other 
representative  of  the  corporation,  among  its  other  assets,  to 
be  administered  fpr  the  benefit  of  its  creditors;  and  the  cor- 
poration may  make  a  valid  sale  thereof,  in  like  manner  with 
its  other  property,'  before  it  is  dissolved.*  This  may  be  illus- 
trated by  considering  the  subject  of  the  right  of  way  of  a  rail- 
road  company  which  has  been  acquired  by  the  condemnation 
of  land  of  private  owners  and  the  payment  of  damages  to  them, 
under  the  right  of  eminent  domain,  which  the  State  has 
delegated  to  the  corporation,  in  view  of  the  public  use  which 
the  corporation  has  been  created  to  subserve.     While  it  has 

•  Owen  V.  Smith,  31  Barb.  (N.  Y.)  *  Bailey  v.  Platte  &c.  Milling  Co., 

641;  Towar  v.  Hale,  46  Barb.  (N.  Y.)  12  Colo.  230;  s.  c.  21  Pac.  Eep.  35; 

361.  Davis  v.  Memphis  &c.  E.  Co.,  87  Ala. 

'  Ante,  i  5352.  633;  Pollard  v.  Maddox,  28  Ala.  321; 

'  Ante,  4  5415.  People  v.  O'Brien,  111  N.  Y.  1. 
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been  said  that  the  right  thus  acquired  is  co-extensive  with 
the  life  of  the  corporation/  yet  the  reasoning  in  the  same 
case,  and  in  other,  cases,  plainly  shows  that  the  right  is  prop- 
erty, which  is  vendible  in  execution,  and  which  passes  under 
a  sale  foreclosing  a  mortgage  covering  the  properties  and 
franchises  of  the  corporation.*  The  rule  that  the  real  prop- 
erty of  a  corporation  reverts  to  the  donor  or  grantor,  or  his 
heirs,  does  not,  therefore,  extend  to  the  right  of  way  of  a  rail- 
road company,  which  has  been  transferred  to  another  per- 
son or  corporation  under  a  sale  foreclosing  a  mortgage.'  It 
has  been  aptly  said,  with  reference  to  such  a  case,  that  "  it  is 
the  public  use  for  which  the  land  is  taken,  and  so  long  as  it 
is  used  for  railroad  purposes  it  is  immaterial  what  company 
or  what  individuals  operate  it."*  Such  property  does  not 
revert  to  the  donor  or  his  heirs  upon  any  theoretical  dissolu- 
tion of  the  corporation  which  may  take  place  in  consequence 
of  the  mere  non-user  of  its  franchises,  although,  according  to 
the  reasoning  of  one  case,  the  period  of  non-user  had  reached 
the  term  of  forty  years?  But  the  State  may,  in  the  case  of  a 
non-user,  by  a  second  exercise  of  the  right  of  eminent  domain, 
vest  the  right  of  way  in  another  corporation,  which  will  carry 
out  the  purposes  of  the  condemnation,  upon  paying  com- 
pensation to  the  preceding  corporation,  which  has  failed  to 
carry  out  such  purposes.' 

§  6748.  Efifect  of  the  Repeal  of  a  Charter.  —  A  statute  au- 
thorizing a  corporation  to  surrender  its  charter  and  he  disaolved 
is  not  invalid  as  infringing  the  obligation  of  the  contracts 

'  Davis  V.  Memphis  &c.  E.  Co.,  supra. 

*  Ibid.;  Allen  v.  Montgomery  E.  °  Noll  v.  Dubuque  &c.  E.  Co.,  32 
Co.,  11  Ala.  437;  Pollard  v.  Mad-  Iowa,  66.  This  case  involved  the  ap- 
dox,  28  Ala.  321.  Compare  People  «.  plication  of  a  statute  providing  for 
O'Brien,  lupra;  ante,  §  6415.                     the  transfer  to  another  company,  of  a 

'  Davis  V.  Memphis  &o.  E.  Co.,  87  right  of  way  condemned  by  a  railroad 

Ala.  633,  637.  company,   upon    the    failure  of   the 

*  Ibid.;  citing  2  Wood  Eailw.  Law,  earlier  company  to  construct  its  road 
♦  242.  within  the  period  of  ten  years,  upon 

*  Davis  V.  Memphis  &c.  E.  Co.,  the  later  company  making  compensa- 
W  Ala.  633,  639.  tion  to  the  earlier  company. 

5337 


5  Thomp.  Corp.  §  6749.  |     dissolution  and  winding  up. 

subsisting  between  the  corporation  and  third  persons.  The 
obligation  of  its  contracts  survives.  The  theory  is  that,  by 
the  nature  of  its  political  existence,  a  corporation  is  subject 
to  dissolution,  by  a  surrender  of  its  corporate  franchises, 
and  by  a  forfeiture  of  them  for  willful  misuser  and  non-user. 
Every  creditor  must  be  presumed  to  understand  the  nature 
and  incidents  of  such  a  body  politic,  and  to  contract  with 
reference  to  them.  The  existence  of  the  private  contracts  of 
the  corporation  does  not  force  upon  it  a  perpetuity  of  exist- 
ence.^ Upon  the  same  principle,  a  statute  annulling  a  corpo- 
ration and  repealing  its  franchises  does  not  extinguish  its 
property  rights  acquired  during  its  corporate  existence,  nor 
affect  the  rights  of  stockholders  and  creditors  to  use  and  enjoy 
such  property.^  Such  an  act  cannot  take  away  or  impair  the 
remedy  of  a  creditor  against  it  for  previously  incurred  lia- 
bility, or  affect  a  pending  suit  against  it.*  But,  outside  of  the 
operation  of  this  principle,  where  the  power  to  repeal  a  char- 
ter has  been  reserved  to  the  legislature,  the  act  of  repeal  has 
precisely  the  same  effect  upon  the  corporation  that  a  judicial 
dissolution  has.  The  corporation  is  thereby  extinguished,  and 
is  consequently  incapacitated  from  suing  or  being  sued  in  a 
court  of  law,  except  so  far  as  the  capacity  may  be  continued 
by  the  repealing  act,  or  by  some  other  operative  statute.*  A 
corporation  which  has  illegally  organized  in  such  a  sense  as  to 
have  no  valid  existence,  can  acquire  no  property  in  moneys 
which  have  been  advanced  by  private  parties  for  its  use,  since 
nothing  cannot  acquire  property  in  something.  It  follows  that 
a  statute  forfeiting  the  assets  of  such  an  organization  does  not 
affect  the  title  to  moneys  loaned  to  its  officers  for  its  use.° 

§  6749.  Affects  Eights  of  Its  Assigrnees.  —  It  was  adjudged 
in  1849  in  Mississippi,  in  a  case  exciting  great  interest,  upon 
the  decision  of  which  a  number  of  other  like  cases  depended, 

'  Mumma  v.  Potomac  Co.,  8  Pet.  *  Blake  v.  Portsmouth  &c.  Eail- 

(U.  S.)  281.  road,  39  N.  H.  435. 

»  People?).  0'Brien,45  Hun  (N.Y.),  •Whitman  v.  Cox,  26  Me.   335; 

519;  8.  c.  affirmed,  111  N.  Y.  1;  ante,  Eead  v.  Frankfort  Bank,  23  Me.  818. 
§  5415.  "  Com.  V.  France,  3  BrewB.  (Pa.)  148. 
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—  that,  where  a  banking  corporation  assigns  a  promissory 
note  by  mere  delivery  and  without  indorsement,  and  after- 
wards its  charter  is  forfeited  in  a  judicial  proceeding,  the 
assignee  cannot  sue  at  law,  but  must  bring  a  bill  in  equity, 
because  an  assignment  without  indorsement  passes  an  equi- 
table title  merely;  and  it  was  consequently  held  that  the  trus- 
tees appointed  under  a  statute  to  wind  up  the  bank  could  not 
bring  the  action  to  the  use  of  the  beneficial  owner  of  the  note, 
because  the  statute  only  vested  in  them  the  legal  title  co-exten- 
sive with  the  beneficial  rights  which  the  bank  itself  possessed.' 
But  where  a  corporation  had  assigned  rights  during  its  exist- 
ence, and  a  controversy  in  respect  thereto  was  pending  on 
appeal  when  its  charter  expired,  in  an  action  brought  in  the 
name  of  the  corporation  for  the  benefit  of  the  assignee,  the 
appellate  court  permitted  the  cause  to  proceed  in  the  name  of 
the  corporation,  for  the  sake  of  protecting  the  rights  of  the 
assignee,  without  noticing  on  the  record  the  fact  of  the  disso- 
lution.^ 

§  6750.  Extent  of  Title  of  Trustees  to  Wind  up.  —  Stat- 
utory trustees  have  whatever  title  the  governing  statute  gives 
them.'  It  was  said,  with  regard  to  the  trustees  appointed 
under  the  Mississippi  act  of  1843,  to  wind  up  insolvent  banks, 
that  they  were  appointed  for  a  particular  purpose,  and  were 
authorized  to  collect  only  such  debts  as  belonged  to  the  bank. 
They  were  so  far  the  legal  representatives  of  the  bank  as  to 
authorize  suits  to  be  brought  in  their  names,  but  not  for  any 
other  purposes  than  those  expressed  in  the  act.  They  could 
not,  therefore,  allow  a  suit  to  be  brought  in  their  names  to 
the  use  of  an  assignee  of   commercial  paper  of  the  bank, 

'  Bacon  v.  Cohea,  12  Smedes  &  M.  311,  a  bill  by  a  creditor  of  a  bank, 

(Miss.)  516.    This  would  not  be  the  after    its  dissolution,   against    other 

rule  under  the  modern  codes  of  pro-  creditors  of  the  bank,  alleging  that 

cedure,  which  require  all  actions  to  be  the  directors  had  agreed   to  assign 

brought  in  the  name  of  the  real  party  their  claims  to  the  plaintiff,  was  held 

in  interest.  not  sustainable,  because  the  charter 

*  Bank  of  Alexandria  v.  Patton,  1  had  expired. 

Eob.  (Va.)  499.     In  United  States  v.  °  See,  as  to  the  title  of  receivers, 

Alexander,  4  Cranch  0.  0.  (U.  S.)  post,  §  6917,  et  seg. 
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where  the  assignment  had  been  made  without  an  indorse- 
ment, so  as  not  to  pass  the  legal  title,  but  only  to  pass  an 
equitable  title.'  Trustees,  under  the  same  statutes,  had  no 
rights  whatever  as  to  debts  or  notes  assigned  by  the  bank 
before  the  forfeiture  of  its  charter.^  While  such  trustees 
could  sue  to  recover  debts  due  to  the  bank,'  they  were  not  so 
far  substituted  in  the  place  of  the  bank  as  to  be  clothed  with 
every  naked,  legal  title  which  was  in  the  bank,  but  they  pos- 
sessed no  power  except  where  the  bank  had  a  beneficial  inter- 
est.^ It  was  said,  in  another  case,  that  the  trustees  appointed 
under  that  statute  did  not  differ  materially  from  a  trustee 
appointed  by  contract.* 

§  6751.  "Whether  Trustee  to  Wind  up  Sues  in  the  Name 
of  the  Corporation.  —  Whether  a  trustee  appointed  under  a 
statute  to  wind  up  an  insolvent  corporation  brings  action 
upon  choses  in  action  payable  to  it,  in  the  name  of  the  cor- 
poration or  in  his  own  name  as  trustee,  depends  upon  the 
sj'stem  of  pleading  in  the  particular  jurisdiction.  Under  the 
common-law  rule  of  pleading  he  must,  as  we  have  already 
seen,*  sue  in  the  name  of  the  corporation  to  his  use  as  trus- 
tee. The  fact  that  the  charter  of  a  corporation  has  expired 
by  limitation  does  not  necessarily  disable  the  trustees,  to 
whom  it  has  previously  made  a  general  assignment  of  its 
assets,  from  prosecuting  actions  to  recover  its  debts  in  its 
corporate  name  for  their  use,  where  the  common-law  rule  of 
pleading  is  in  force.'  Where  the  charter  of  a  bank  had  been 
judicially  forfeited  and  a  judgment  which  the  bank  had 
recovered  against  a  third  person  had  been  revived  in  the 
name  of  E.  P.,  its  trustee  appointed  under  a  statute  to  wind 
up  its  affairs,  and  the  judgment  was  fi.led  as  a  claim  against 
the  estate  of  the  judgment  debtor,  who  had  died  insolvent, — 

•  Bacon  v.  Cohea,  12  Smedes  &  M.  *  Commercial  Bank  v.  Chambers, 
(Miss.)  516,  524.                                         8  Smedes  &  M.  (Miss.)  9,  13. 

2  Grand  Gulf  &c.  Co.  v.  State,  10  •  Ante,^Z570.    See  also  post,  §6979. 

Smedes  &  M.  (Miss.)  428.  '  State  v.  Bank  of  "Washington,  18 

"  Nevitt  t).  Bank  of  PortGibaon,  6  Ark.  554.    Compare  Bank  of   Alex- 

Smedes  &  M.  (Miss.)  513.  andria  v.  Patton,  1  Kob.  (Va.)  499. 

*  Bacon  v.  Cohea,  supra. 
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it  was  held  to  be  immaterial  that  it  was  filed  in  the  name  of 
the  bank  which  had  become  defunct;  since  regularity  of  plead- 
ing is  not  required  in  such  cases,  and  the  vouchers  showed 
that  the  claim  was  preferred  by  a  party  capable  in  law  of 
asserting  it,  and  that  for  all  substantial  purposes  it  ought  to 
be  regarded  as  the  claim  of  the  trustee.* 

§  6752.  Effect    of    Consolidation    of    Corporations. — We 

have  already  considered  that  species  of  dissolution  of  a  corpo- 
ration which  takes  place  where  it  is  consolidated  with  another 
corporation,  and  where  its  existence  is  merged  in  that  of  the 
latter;  or  where  two  corporations  are  united,  so  that,  in  a 
sense,  the  existence  of  each  is  merged  in  the  existence  of  the 
new  corporation  which  is  formed  by  the  union,  —  with  the  con- 
clusion that  such  a  union  is  not  a  dissolution  of  either  corpora- 
tion, such  as  affects  any  substantial  rights  existing  against  it 
or  its  property,  although  it  may  affect  remedies  and  methods 
of  procedure.^  A  corporation  becoming  consolidated  with 
another,  and  changing  its  name,  pending  a  suit  against  it,  is 
not  so  dissolved,  nor  its  original  liability  so  extinguished,  that 
the  suit  abates.^  On  the  other  hand,  where  a  judgment  is 
recovered  against  a  consolidated  corporation,  and,  after  the 
rendition  thereof,  the  consolidation  is  dissolved  in  a  judicial 
proceeding,  the  judgment  creditor  is  entitled  to  execution, 
upon  motion,  against  either  of  the  corporations;  since  his  judg- 
ment is  not  impaired  by  the  decree  of  separation.  The  rea- 
son given  for  this  conclusion  is  that  the  order  dissolving  the 
union  of  the  two  corporations  cannot  affect  the  plaintiff,  nor 
destroy  the  validity  of  his  judgment,  as  he  was  not  a  party  to 
the  proceeding,  nor,  in  any  sense,  bound  by  it.^ 

'  Eobertson  v.  Agricultural  Bank,  of  two  corporations,  which  union  had 

28  Miss.  237.  been  subsequently  dissolved  in  a  ju- 

*  Ante,  §  365,  et  seq.;  §  395,  et  seq.  dicial  proceeding,  and  the  decree  of 
'  East  Tennessee  &c.    E,    Co.  v.  dissolution  had  directed  the  assign- 
Evans,  6  Heisk.  (Tenn.;  607.  ment  of  the  note  to  one  of  the  corpo- 

*  Ketcham  v.  Madison  &c.  E.  Co.,  rations,  which  corporation  assigned 
20  Ind.  260.  Where  a  promissory  it  to  the  plaintiff, — it  was  held  that 
note  had  been  made  payable  to  a  cor-  if  the  consolidated  corporation  was  to 
poration  formed  by  the  illegal  union  be  regarded  as  existing  de  facto,  be- 
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§  6753.  Eflfect  of  Dissolution   upon   Unexpired  Leases.  — 

This  subject  is  considered  in  another  title,^  with  the  conclu- 
sion that  the  receiver  or  assignee  in  bankruptcy  of  a  corpora- 
tion is  not  bound  to  accept  onerous  property,  because  this  would 
be  in  violation  of  the  rights  of  the  creditors.  While  it  seems 
clear  enough  that  a  dissolution  of  a  corporation  will  terminate 
mere  tenancy  at  will,^  yet  it  has  been  held  that  a  lease  to  a  cor- 
poration is  not  terminated  by  the  dissolution  of  the  corpora- 
tion, and  that  the  receiver  appointed  to  wind  up  its  affairs  will 
be  required  to  pay  rent  due  under  the  lease.'  But  the  true 
principle  is  believed  to  be  that,  in  respect  of  rent  accrued  at 
the  time  of  the  dissolution,  the  lessor  is  entitled  only  to  take 
his  dividend  on  the  footing  of  other  unsecured  creditors;  that 
if  the  receiver  elects  to  remain  in  possession  of  the  property, 
he  must  pay  full  rent  in  accordance  with  the  terms  of  the 
lease;  but  that,  if  the  receiver  elects  to  surrender  the  premises 
to  the  lessor,  the  lessor  then  has  a  claim  against  the  corpora- 
tion, on  the  footing  of  damages  for  the  breach  of  the  contract  of 
lease;  and  that,  when  the  amount  of  these  damages  is  adjudi- 
cated in  the  proper  proceeding,  he  must  take  his  pro  rata  divi- 
dend upon  that  amount,  just  as  other  creditors  take  their  pro 
rata  dividends  upon  the  amounts  due  from  the  corporation  to 
them. 

§  6754.  Effect  of  Dissolution  in  a  Foreign  Jurisdiction.  — 

As  a  corporation  is  an  artificial  being,  which  exist.s  only  by 

fore  it  wag  declared  illegal,  so  that  the  complaint  that  he  was  a  bona  fide 

assignment  of  the  note  under  the  de-  holder.      Farnsworth    v.  Drake,    11 

cree  of  court  passed  the  legal  title,  Ind.  101.    The  court  also  advanced 

then  the  delivery  of  the  note  by  it,  the  theory  that   possibly,  although 

under  the  decree,   to  the    company  the  companies  were  in  an  illegal  part- 

which  assigned  it  to  the  plaintiff,  was  nership,  a  joint  interest  in  the  sub- 

suflScient  and  was  well  pleaded ;  and  ject-matter  of  the  note  inured  to  them 

that  if,  on  the  other  hand,  the  con-  as  joint  payees,  so  that  the  transfer 

solidated  company  was  regarded  as  might,  under  that  theory,   be  good, 

never  having  had  even  a  de  facto  ex-  Ibid. 

istence,  then  it  was  a  case  where  a  '  Post,  §  6998. 

promissory  note  had  been  made  pay-  '  Lea  v.  Hernandez,  10  Tex.  137. 

able  to  afictitioiis  payee,  and  that  any  •  People  v.  National  Trust  Co.,  82 

bona  fide  holder  might  therefore  sue  N.  Y.  283. 
upon  it,   and  need  not  aver  iu  his 
5342 


EFFECT  OF  DISSOLUTION.     [6  Thomp.  Corp.  §  6754. 

force  of  the  statute  creating  it,  and  as  it  must,  for  all  constitu- 
ent purposes,  reside  in  the  place  of  its  creation,*  it  necessarily 
follows  that,  when  it  becomes  dissolved  in  the  State  or  cou:;jtry 
of  its  creation,  in  any  mode  known  to  the  laws  of  such  State 
or  country,  it  is  dissolved  everywhere  else;  so  that  any  action 
depending  against  it  in  a  judicial  tribunal  in  another  State  or 
country,  will  abate,  upon  the  fact  of  its  dissolution  in  the 
State  or  country  of  its  domicile  being  brought  to  the  atten- 
tion of  the  court.*  On  the  other  hand,  if  a  corporation  is 
maintaining  an  action  in  the  courts  of  a  State  other  than  the 
State  of  its  creation,  the  action  will  abate  upon  the  expiration 
of  its  charter,  in  like  manner  as  though  the  action  were  de- 
pending in  the  State  of  its  creation.  And  in  such  case  it  has 
been  held  that  the  action  will  not  be  revived,  by  virtue  of  a 
subsequent  statute  of  the  State  of  its  creation,  authorizing  the 
trustees  of  its  property  to  maintain  actions  to  enforce  its 
rights.'  But  this  decision  belongs  to  a  class  of  barbarous 
holdings,  very  disgraceful  to  American  jurisprudence,  which 
are  to  the  effect  than  an  assignment  of  the  property  of  a  per- 
son or  corporation  taking  place  in  one  State,  by  operation  of 
law,  will  not  be  allowed  to  receive  effect  in  another  State,  ex- 
cept on  a  principle  of  comity,  and  then  not  to  the  prejudice 
of  the  rights  of  citizens  of  such  other  State,*  —  one  of  whose 
rights  is  not  to  pay  their  honest  debts  due  to  foreign  creditors. 
It  has  been  held  that  a  statute  of  the  State  of  the  domicile  of 
a  corporation,  making  its  directors  and  managers  trustees  for 
the  purpose  of  winding  up  its  affairs,  is  not  operative  out- 
side of  the  State  creating  the  corporation,  for  the  purpose 
of  continuing  actions  against  it;  but  that  the  mode  of  con- 
tinuing actions  against  foreign  corporations  is  a  matter  of 
practice  governed  by  the  law  of  the  forum.°     Where  a  cor- 

»  Ante,  §  688;  post,  ch.  193.  *  Sturges  ti.  Vanderbilt,  73  N.  Y. 

•  Farmers'  &c.  Bank  v.  Little,  8  384.  That  a  judgment  recovered  in 
Watts  &  S.  (Pa.)  207;  8.  c.  42  Am.  Ohio  against  an  insurance  corporation 
Dec.  293.  organized   under  the    laws    of    New 

•  Bank  of  Galliopolis  v.  Trimble,  6  York,  which  had  voluntarily  sub- 
B.  Mon.  (Ky.)  599.  mitted  itself  to  the  jurisdiction  of  the 

'  Post,  §  7334,  et  seq.  Ohio  court,  was  valid,  although  the 
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poration  had  been  effectually  dissolved  by  a  judicial  sentence 
in  the  State  of  its  creation,  and  there  had  been  what  was 
called  in  that  State,  a  devolutive  appeal,  it  was  held  that  the  r«- 
versal,  on  the  appeal,  of  the  judgment  of  dissolution,  did  not 
have  the  effect  of  reviving  an  action  commenced  in  Penn- 
sylvania by  foreign  attachment  against  the  assets  of  the  cor- 
poration, which  action  had  abated  in  consequence  of  the 
dissolution;^  but  the  decision  seems  unsound,  although  an  at- 
tempt was  made  to  support  it  on  theories  of  the  ancient  law.' 

§  6755.  Further  of  Poreigrn  Dissolutions. — It  was  held,  in 
Maine,  that  a  judgment  of  a  court  of  New  York,  adjudging  e 
dissolution  of  an  insurance  corporation  created  under  the 
laws  of  that  State,  and  appointing  receivers  to  wind  up  its 
concerns,  would  not  prevent  an  action,  commenced  against 
the  corporation  in  Maine  prior  to  the  dissolution,  from  pro- 
ceeding to  judgment,  unless  it  was  shown  that  the  corporation 
was  utterly  extinct;  and  the  court  professed  to  discover,  in 
certain  statutes  of  New  York,  that  the  effect  of  dissolving  a 
corporation  in  a  statutory  proceeding  under  those  statutes, 
appointing  receivers  of  its  assets,  and  perpetually  enjoining 

corporation  had  been  dissolved,  and  a  against  a  sherifi  for  his  escape.    The 

receiver  of  its  effects  had  been  ap-  court  also  directed  attention  to  the 

pointed  in  New  York,   pending  the  case  of  Appesley  v.  Joe,  Cro.  Jac.  645, 

action  in  Ohio,  — was  held  in  McCul-  in  which  it  was  held  that  the  reversal 

lough  V.  Norwood,  36   N.  Y.  Super,  of  a  judgment  against  a  principal  was 

180.  no  reversal  of  the  judgment  against 

'  Farmers'  &c.  Bank  v.  little,  8  his  bail.  "  The  principle,"  said  Gib- 
Watts  &  S.  (Pa.)  207;  s.  c.  42  Am.  eon,  C.  J.,  "has  been  established  by 
Dec.  293.  many  decisions ;  and  it  leads  to  the 

*  Upon  the  last  point,  the  effect  inevitable  conclusion  that  the  reversal 

of  the  reversal  of  the  Louisiana  judg-  of  the  judgment  which  had  dissolved 

ment  of  forfeiture,  the  court  reasoned,  the  foreign  attachment  by  dissolving 

upon  the  authority  of  Drury's  Case,  8  the  existence  of  the  defendant,  did 

Coke  Rep.  142  6,  that  collateral  things  not  restore  it  to  the  case  of  an  action 

executory  stand  as  if  the  reversed  judg-  pending  by  relation  to  the  time  when 

ment  had  never  been  in  force,  but  the  defendant  in  the  attachment  was 

that  collateral  thingi  executed  are  not  defaulted,    or   make    the    judgment 

divested.    Consequently,  it  was  held  against   him   the   less   a   judgment 

in  that  case  that  the  reversal  of  a  against  a  party  defunct."    Farmers' 

judgment  against  a  debtor  in  exeou-  &c.  Bank  i?.  Little,  swpra. 
tiou  was  no  reversal  of  a  judgment 
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it  from  the  further  exercise  of  its  franchises,  was  not  such  a 
dissolution,  in  the  State  of  New  York,  as  would  disable  it  from 
being  a  party  to  a  pending  action;  and  the  court  concluded 
that  it  could  not  give  a  greater  effect  in  Maine,  to  the  decree 
of  the  court  in  New  York  dissolving  a  corporation,  than  the 
decree  was  entitled  to  receive  in  the  State  where  rendered.* 
The  court  seems  to  have  misconceived  the  effect  of  the  decree 
in  New  York,  in  so  far  as  it  ascribed  to  it  the  effect  of  pro- 
ducing only  a  quasi  dissolution.     We  have  already  seen^  that 
the  effect  of  such  a  decree  is  totally  to  suspend  rights  of  action 
against  the  corporation  in  New  York,  and  to  render  judg- 
ments recovered  in  such  actions  not  merely  reversible  on 
error,  but  absolutely  void.     Where  an  action  was  brought  in 
the  State  of  Illinois,  against  an  insurance  corporation  created 
under  the  laws  of  Missouri,  and  having  real  estate  in  Illinois, 
and  such  real  estate  was  attached  in  the  action  in  Illinois, 
and  the  corporation  was  dissolved  in  a  judicial  proceeding  in 
Missouri,  and  its  affairs  were  put  into  the  hands  of  a  receiver 
there,  but  the  decree  of  dissolution  provided  that  suits  might 
be  brought  and  defended  in  the  name  of  the  corporation,  — ■ 
it  was  held  by  the  Supreme  Court  of  Illinois  that  the  action 
in  Illinois  would  not  be  abated  by  the  dissolution  of  the  cor- 
poration in  Missouri,  especially  on  the  mere  suggestion  of  the 
Superintendent  of  Insurance  of  Missouri,  who  had  not  made 
himself  a  party  to  the  proceeding  in  Illinois.* 


•  Hunt  V,  Columbian  Ins.  Co.,  55  abatement,  was  bad,  because  not  veri- 

Me.  290 ;  s.  c.  92  Am.  Dec.  592.  fied  by  affidavit.    Ibid.  Tlie  effect  of  a 

'  Ante,  §  6726.  decree  by  a  provisional  or  revolution- 

'  Lite  Association  of   America  v.  ary  government, — the  Eivas-Walker 

Fassett,  102  111.  315.    The  court  held  Government  of  Nicaragua,  —  dissolv- 

that  the  suggestion  by  the  Superin-  ing  a  corporation,  at  a  time  when  the 

tendent  of  Insurance  in  Missouri,  of  government  was  not  yet  recognized 

the  dissolution  of   the   corporation,  by  the  United  States,  was  considered 

was  properly  struck  from  the  flies,  as  in  a  number  of  cases  in  New  York : 

his  appearance  was   limited  to   the  Hamilton  v.  Accessory  Transit  Co., 

purpose   of  making  the  suggestion,  26  Barb.  (N.  Y.)  46;  Murray  w.  Van- 

and  as  he  did  not  submit  to  the  ju-  derbilt,  39  Barb.  (N.  Y.)  140;  Lea  v. 

risdiction  of  the   court,  and   as  the  American  Atlantic  &c.  Canal  Co.,  3 

Buggestion,  considered  as  a  plea  in  Abb.  Pr.  (n.  s.)  (N.  Y.)  1. 
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§  6756.  Efifect  on  Criminal  Offenses  Denounced  by  the 
Charter.  —  In  some  of  the  charters  which  were  enacted  hy  the 
State  legislatures  during  the  period  when  corporations  were 
created  by  special  charters,  there  were  penal  clauses  intended 
to  punish  offenses  against  the  rights  of  the  corporation, — 
such  as  a  clause  making  it  a  felony,  punishable  by  imprison- 
ment in  the  penitentiary,  to  embezzle  the  funds  of  the  cor- 
poration. It  was  held  by  the  Supreme  Court  of  Tennessee 
that  such  a  statute  was  unconstitutional,  on  the  ground  that  it 
entailed  a  deprivation  of  liberty  otherwise  than  by  the  law  of 
the  land,  which  was  held  to  be  a  general  law  applicable  to  the 
whole  State.^  But  the  tendency  of  the  judicial  decisions 
seems  to  have  been  to  uphold  the  constitutionality  of  such 
provisions,  on  the  ground  that  it  was  not  a  valid  objection 
that  prohibitions  designed  for  the  benefit  of  the  corporation 
were  guaranteed  by  a  public  penalty.^  Penal  provisions,  in 
acts  creating  corporations  or  amending  their  charters,  have 
accordingly  been  upheld,  in  the  case  of  an  act  amending  the 
charter  of  a  village,  which  prohibited  the  sale  of  ardent  spirits 
within  a  distance  of  four  miles.'  It  is  a  principle  in  the  con- 
struction of  penal  or  criminal  statutes,  that  where  a  statute 
denounces  the  criminal  offense,  the  power  to  punish  the 
offense  dies  with  the  statute,  unless  there  is  a  saving  clause 
in  the  repealing  act.*  Under  the  operation  of  this  principle, 
there  can  be  no  conviction  for  a  criminal  offense  denounced 
by  a  statute,  unless  the  statute  was  in  force  both  at  the  date 
of  the  commission  of  the  offense  and  at  the  date  of  the  judgment? 
When,  therefore,  a  penal  statute  is  repealed  without  any  sav- 

'  Budd  V.  State,  3  Humph.  (Tenn.)  dividual  directors,  for  the  time  being, 

483;  s.  c.  39  Am.  Dec.  189.  to  fail  to  keep  the  road  in  repair.    The 

^  Com.  V.  Cain,  14  Bush  (Ky.),  525,  validity  of  the  statute  does  not  seem 

537.  to  have  been  questioned. 

'  O'Leary  v.  Cook  County,  28  111.  *  Com.  v.  Welch,  2  Dana  (Ky.), 
534.    In    Kane    v.  People,  8  Wend.  331;    Yeaton   v.    United    States,    5 
(N.  Y.)  203,  there  was  a  conviction,  Cranoh  (U.  S.),  281;  Com.  v.   Mar- 
under  a  clause  in  the  act  of  incorpo-  shall,  11  Pick.  (Mass.)  350;  «.  i,  22 
ration  of  a  turnpike  road  and  bridge  Am.  Deo.  377. 
company,  making   it  a  misdemeanor  '  Com.  v.  Marshall,  supra. 
on  the  part  of  the  president  and  in- 
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ing  clause,  after  a  conviction  thereunder,  the  effect  of  the 
repeal  is  to  arrest  the  judgment;  and  if  the  repealing  statute 
enacts  a  new  statute  on  the  same  subject,  no  sentence  can  be 
pronounced  under  the  new  statute,  although  it  inflicts  the 
same  punishment.^  Under  the  operation  of  this  principle,  if 
the  charter  of  a  corporation  makes  criminal  the  doing  of  a 
certain  act  relating  to  the  corporation  or  to  its  funds,  —  as  for 
instance,  the  embezzlement  of  its  funds  by  its  officers,  —  there 
can  be  no  punishment  for  the  offense,  after  the  charter  has 
expired  by  its  own  limitation.' 

§  6757.  Effect  of  Expiration  of  Charter  on  Torts  After- 
wards Committed. — While  it  is  a  general  principle  that, 
after  the  charter  of  a  corporation  has  expired,  it  is  not  even  a 
corporation  de  facto,"  yet  it  has  been  held  that,  where  a  pri- 
vate business  corporation  continues  to  do  business  after  the 
expiration  of  its  corporate  existence,  as  fixed  by  its  charter,  it 
will  be  liable  to  be  sued  in  a  court  of  law  for  a  tort  committed 
after  that  time.^  The  court  proceeded  upon  the  ground  that 
the  corporation  remained,  after  the  expiration  of  its  charter, 
a  corporation  de  facto,  which,  as  elsewhere  seen,*  is  not  the 
general  conception. 

§  6758.  Effect  upon  Highways,  Bail  ways,  etc. —  Where  a 
turnpike  company  is  incorporated  for  the  purpose  of  estab- 
lishing a  certain  road  which  is  "declared  in  the  charter  to  be 
a  public  highway  forever  thereafter,"  a  de  facto  dissolution  of 
the  corporation,  by  an  abandonment  and  non-user  of  its  fran- 
chises, will  not  work  a  discontinuance  of  the  highway,  but  it 
will  continue  to  be  a  public  highway,  and  a  person  or  cor- 
poration will  be  indictable  for  obstructing  it.*  In  regard  to 
a  railroad,  which  is  also  a  public  highway,  it  was  held  by 
the  Supreme  Court  of  Pennsylvania,  after  great  consideration, 

'  Hartung  v.  People,  22  N.  Y.  95.         t.  c.  13  Am.  St.  Eep.  903 ;  8  S.  E.  Rep. 
'  Com.  i;.    Cain,  14    Bush  (Ky.),      600;  85  Am.  &  Eng.  Corp.  Oas.  460. 
525.  *  Ante,  §  530. 

»  Ante,  §§  530,  6651.  «  State  v.  Western  North  Carolina 

*  Miller  i;.  Coal  Co.,  31 W.  Va.  836 ;      E.  Co.,  95  N.  C.  t)02. 
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but  by  a  divided  court,  three  judges  against  two,  that,  whers 
the  legislature,  in  granting  a  charter  to  a  railroad  corporation, 
has  reserved  the  right  to  repeal  it,  and  has  subsequently 
exercised  this  right,  the  franchises  are  resumed  by  the  State, 
and  the  railroad  remains  public  property;  that  the  corporatore 
are  not  entitled  to  compensation  for  the  deprivation  of  the 
property,  for  they  did  not  own  it,  it  being  the  property  of 
the  corporation;  and  that  a  commissioner,  appointed  by  the 
Governor  under  authority  granted  by  the  repealing  act,  to 
take  charge  of  the  railroad  and  operate  it,  will  not  be  eujoiued 
in  the  performance  of  his  duties.^  Under  the  principles  of 
the  ancient  common  law,  the  effect  of  a  repeal  of  the  charter 
of  a  railroad  company  would  be,  that  the  land  acquired  by  th« 
company,  in  virtue  of  its  right  of  eminent  domain,  would 
revert  to  the  original  owners  or  their  heirs,  unless,  prior  to 
its  extinguishment,  the  railroad  company  had  made  a  valid 
conveyance  of  its  right  of  way.^  It  has  been  reasoned  that  if 
the  right  to  maintain  a  ferry  has  been  granted,  as  a  mere 
incident  to  the  right  conferred  in  a  charter  to  maintain  a  turn- 
pike road,  so  as  to  render  travel  over  the  road  feasible,  a  for- 
feiture of  the  turnpike  franchise  will  operate  as  a  forfeiture 
of  the  privilege  of  maintaining  the  ferry.' 

§  6759.  Effect  of  Toluntary  Dissolution. — The  dissolution 
of  a  corporation  by  the  voluntary  act  of  its  stockholders  doee 

'  Erie  &c.  B.  Co.  v.  Casey,  26  Fa.  law,  and  of  the  corporators  in  real 
St.  287.  Ttie  opinion  seems  to  be  substance,  sense,  and  justice.  In  fact, 
clear  enough,  so  far  as  it  relates  to  the  the  act  of  the  legislature  was  a  mere 
power  of  the  legislature  to  exercise  judicial  confiscation,  and  would  have 
the  right,  which  it  had  reserved,  of  been  of  no  validity  under  the  four- 
depriving  the  corporators  of  the  fran-  teenth  amendment  of  the  constitution 
chise  of  being  a  corporation;  but  it  of  the  United  States,  which  forbidi 
seems  to  be  plainly  wrong,  in  so  far  the  States  to  deprive  citizens  of  their 
as  it  upholds  the  right  of  the  State  to  property  without  due  process  of  law, 
take  possession,  without  compensa-  — wliich  amendment,  however,  wai 
tion  to  the  stockholders,  of  the  rail-  not  in  existence  at  that  time, 
road,  which  was  not  public  property  '  State  v.  Bives,  5  Ired.  L.  (N.  C.) 
in  the  sense  in  which  the  court  used  297. 

the  term,  but  was  the  private  prop-  •  Darnell  v.  State,  48  Ark.  321. 

erty  of  the  corporation,  in  fiction  of 
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Hot  have  any  greater  effect  in  putting  an  end  to  the  powers 
of  the  corporation,  than  would  be  produced  by  an  expiration 
of  its  charter  or  a  decree  of  forfeiture.  It  does  not  destroy 
the  power  to  wind  up  its  afifairs,  nor  displace  the  rights  of 
creditors.* 

§  6760.  Reviving  Dissolved  Corporations. —  Corporations 
may  be  revived  by  the  legislature  after  they  have  become 
dissolved  de  jure;  '^  but  the  act  of  revival  will  not  operate  to 
displace  any  rights  which  have  been  acquired  in  consequence 
of  the  dissolution.  Thus,  it  has  been  held  that  where,  under 
principles  of  the  common  law,  the  debts  of  the  corporation 
become  extinguished  in  consequence  of  its  dissolution,  the 
obligation  to  pay  those  debts  cannot  be  restored,  under  the 
principles  of  American  constitutions,  by  an  act  reviving 
the  corporation.' 

§  6761.  Does  not  Invalidate  Acts  of  Corporation  de  Facto. 

Where  a  judgment  of  dissolution  is  rendered  in  consequence 
of  informalities  and  irregularities  in  the  attempt  of  the  cor- 
porators to  organize  themselves  into  a  corporation,  transactions 
had  in  good  faith  between  the  pretended  corporation  and 
others,  before  the  institution  of  the  quo  warranto  proceedings, 
will  be  valid,  upon  the  principle  which  upholds,  for  the  pro- 
tection of  third  persons,  the  acts  of  corporations  de  facto.* 

'  Muscatine  Turn  Verein  v.  Funck,  does  not  operate  to  extinguish  the 

18  Iowa,  469.  corporation,  in  such  sense  that  it  can- 

'  It  has  been  held  that  a  decree,  not  be  revived  by  repeal  of  the  decree, 

by  which  an  act  of  incorporation  ia  or  by  other  governmental  acts  recog- 

annuUed,  and    the   corporation  dis-  nizing    the  corporation  as  existent, 

solved,  "except  for  certain  purposes,"  Lea  v.  American  Atlantic  &c.  Canal 

declaring  that  the  corporation  shall  Co.,  3  Abb.  Pr.  (N.  s.)  (N.  Y.)  1. 
only  continue  in    existence  for   the  •  Ante,  §  6733,  p.  5320. 

purposes   specified,  and   appointing  '  Society  Perun  t>.  Cleveland,  4S 

receivers  of  its  assets  and  business,  Ohio  St.  481. 
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Section  Section 

6806.  Nature  of  the  judgment  wlien     6810.  In  case  of  a  pretended  corpora- 

rendered  for  the  State.  tion  not  legally  organized. 

6807.  Ousting  the  corporation  of  par-      6811.  Discretion  in  granting  or  refus- 

ticular  franchises.  ing  judgment  of  ouster. 

6808.  Ousting  usurpers  from  corpo-      6812.  Further  of  this  subject. 

rate  offices.  6813.  Theory  that    corporation   con- 

6809.  Ousting  individuals  of  particu-  tinues  to  exist  until  execu- 

lar  franchises.  tion  of  the  judgment. 

§  6767.  Origin  and  Early  Use  of  the  Writ  of  quo  War- 
ranto. —  The  origin  and  early  use  of  the  writ  of  quo  warranto 
is  thus  stated  by  Mr.  Freeman  in  a  learned  note:  "The  writ 
of  quo  warranto,  having  its  origin  at  some  unascertained 
period,  early  in  the  history  of  the  common  law,  was  a  high 
prerogative  writ,  in  the  nature  of  a  writ  of  right  for  the  King 
against  one  who  usurped  or  claimed  any  office,  franchise,  or 
liberty  of  the  Crown,  to  inquire  by  what  authority  he  sup- 
ported his  claim,  in  order  to  determine  the  right.  It  also 
issued  in  cases  of  the  misuser  or  non-user  of  a  franchise, 
commanding  the  respondent  to  show  by  what  right  —  "quo 
warranto," — he  exercised  the  franchise,  having  never  had  any 
grant  of  it,  or  having  forfeited  it  by  neglect  or  abuse.*  If 
the  respondent  could  not  establish  his  right,  the  franchise  or 
ofiBce,  as  it  might  be,  was  forfeited  to  the  Crown.  As  many 
of  the  charters  under  which  the  franchises  were  claimed 
had  been  destroyed  in  the  numerous  insurrections  under 
which  the  country  suffered,  or  had  been  otherwise  lost,  suf- 
ficient authority  for  the  exercise  of  the  royal  grants  could  not, 
in  very  many  instances,  be  shown;  and  the  Crown  became 
enriched  at  the  expense  of  its  subjects.  The  writ  was  espe- 
cially calculated  to  subserve  the  purposes  of  a  grasping  mon- 
arch, as  the  right  of  the  respondent  to  his  office,  liberty,  or 
franchise  was  heard  before  commissioners  of  the  King's  own 
appointing.  To  correct  the  abuse  of  the  royal  prerogative,  and 
to  afford  some  opportunity  for  a  fair  and  convenient  hearing, 
the  statutes  of  Gloucester,"  and  de  quo  warranto  novum,^  were 
passed.  These  statutes  secured  the  right  of  a  trial  before  the 

1  Citing  3  Bla.  Com.  262-264 ;  High  »  6  Edw.  I.,  1278. 

on  Extr.  Rem.,  4  592.  »  18  Ibid.  1290. 
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justices  on  their  circuits,  and  confirmed  those  franchises  rest- 
ing in  prescription,  or  claimed  under  charter  granted  within 
the  time  of  Richard  I.,  or  granted  prior  thereto,  but  since  al- 
lowed," ^ 

§  6768.  Rise  of  the  Information  in  the  }f ature  of  quo  War- 
ranto.—  Mr.  Freeman,  in  the  same  learned  note,  thus  sketches 
the  rise  of  the  information  in  the  nature  of  quo  warranto:  "  This 
writ  was  of  a  civil  nature,  forfeiting  or  annulling  some  fran- 
chise, or  ousting  the  respondent  from  its  exercise;  and,  being 
a  writ  of  right,  it  was  conclusive  upon  the  Crown.  These  feat- 
ures of  the  proceeding,  together  with  the  reason  that,  with  the 
discontinuance  of  justices  in  eyre,^  the  statute  18  Edw.  I.  lost 
its  eflBcacy,  led  to  the  introduction  of  the  speedier  remedy,  and 
one  not  so  binding  upon  the  Crown,  of  informations  in  the 
nature  of  quo  warranto.  This  remedy  was  criminal  in  its 
nature,  and  not  only  forfeited  the  usurped  or  misused  fran- 
chise to  the  Crown,  but  also  punished  the  usurper.  Like  the 
original  writ  of  quo  warranto,  the  precise  date  of  the  appear- 
ance of  this  information  is  unknown.  It  grew  up  side  by  side 
with  the  older  writ,  and  gradually  supplanted  it.  It  was  a 
criminal  proceeding,  and  warranted  the  imposition  of  a,  fine  for 
the  usurping  of  the  King's  liberties;  but  the  fine  fell  to  a  nom- 
inal amount,  and  the  information  existed  merely  as  a  sub- 
stitution for  the  original  quo  warranto.  Thus  far  the  contest 
in  respect  to  a  given  franchise  was  carried  on  under  the  writ 
of  quo  warranto,  or  information  in  the  nature  thereof,  between 
the  Crown  and  its  subjects  only.  The  province  of  the  infor- 
mation was,  however,  greatly  enlarged  by  the  statute  of  9  Anne,* 
which  gave  to  private  individuals  the  power  of  proceeding 
thereunder  against  anyone  who  had  unlawfully  usurped  or  in- 
truded into  any  office  or  franchise.  This  act,  one  of  vast  im- 
portance, is  preserved  in  substance  in  the  majority  of  the 
States  of  the  Union."* 

1  Note  to  People  v.  Rensaelaer  &c.  '  Ch.  20,  anno  1711. 

E.   Co.,  30  Am.    Dec.   45 ;   8.    c.  15  *  Note  to  People  v.  Rensselaer  Ac. 

Wend.  (N.  Y.)  113.  R-  Co.,   30  Am.   Dec.  45;    «.    c.  15 

•  2  Coke  Inst.  498.  Wend.  (N.  Y.)  113. 
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§  6769.  Terms  of  the  Fourth  Section  of  the  Statute  of 
Anne.  —  That  portion  of  the  statute  of  Anne^  which  de- 
scribes the  procedure  under  such  informations,  is  as  follows: 
"And  be  it  further  enacted  by  the  authority  aforesaid,  that  from 
and  after  the  said  first  day  of  Trinity  term,  in  case  any  per- 
son or  persons  shall  usurp,  intrude  into,  or  unlawfully  hold 
and  execute  any  of  the  said  offices  or  franchises,  it  shall  and 
may  be  lawful  to  and  for  the  proper  ofiicer,  in  each  of  the 
said  respective  courts,  with  the  leave  of  the  courts  respectively, 
to  exhibit  one  or  more  information  or  informations  in  the 
nature  of  a  quo  warranto,  at  the  relation  of  any  person  or 
persons  desiring  to  sue  or  prosecute  the  same,  and  who  shall 
be  mentioned  in  such  information  or  informations  to  be  the 
relator  or  relators  against  such  person  or  persons  so  usurp- 
ing, intruding  into,  or  unlawfully  holding  and  executing  any 
of  the  said  offices  or  franchises,  and  to  proceed  therein  in 
such  manner  as  is  usual  in  cases  of  information  in  the  nature 
of  a  quo  warranto;  and  if  it  shall  appear  to  the  said  respective 
courts,  that  the  several  rights  of  divers  persons  to  the  said 
offices  or  franchises  may  properly  be  determined  on  one 
information,  it  shall  and  may  be  lawful  for  the  said  respective 
courts  to  give  leave  to  exhibit  one  such  information  against 
several  persons,  in  order  to  try  their  respective  rights  to  such 
offices  or  franchises;  and  such  person  or  persons,  against 
whom  such  information  or  informations  in  the  nature  of  a 
quo  warranto  shall  be  sued  or  prosecuted,  shall  appear  and 
plead  as  of  the  same  term  or  sessions  in  which  the  said  infor- 
mation or  informations  shall  be  filed,  unless  the  court  where 
such  information  shall  be  filed  shall  give  further  time  to  such 
person  or  persons  against  whom  such  information  shall  be 
exhibited,  to  plead;  and  such  person  or  persons  who  shall  sue 
or  prosecute  such  information  or  informations  in  the  nature 
of  a  quo  warranto,  shall  proceed  thereupon  with  the  most  con- 
Tenient  speed  that  may  be;  any  law  or  usage  to  the  contrary 
thereof  in  any  wise  notwithstanding." 

^  Stat.  9  Anne,  ch.  20,  anno  1711. 
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'  §  6770.  Theory  of  the  Information  agrainst  Corporations. 

The  writ  of  quo  warranto  and  the  information  in  the  nature  of 
quo  warranto  have  been  used  against  corporations,  and  against 
persons  claiming  corporate  franchises  from  the  earliest  times.* 
The  ancient  theory  of  the  remedy  was  that  a  franchise  is  a 
portion  of  the  royal  prerogative,  granted  to  the  subject  and 
existing  in  his  hands,  and  that  to  misuse  or  usurp  this  dele- 
gated right  is  an  infringement  upon  the  rights  of  the  sover- 
eign; and  accordingly,  as  elsewhere  seen,^  the  form  of  the 
judgment  anciently  was  that  the  franchise  be  seized  into  the 
King's  hands.  In  the  United  States,  the  sovereign  power  re- 
sides in  the  State,  the  Commonwealth,  or  the  people,  according 
to  various  theories,  and  the  information  in  such  a  case  pro- 
ceeds on  the  same  theory.*  The  theory  is,  that  "  it  is  a  tacit 
condition  of  a  grant  of  incorporation  that  the  grantees  shall 
act  up  to  the  end  or  design  for  which  they  were  incorporated; 
and  hence,  through  neglect  or  abuse  of  its  franchises,  a  cor- 
poration may  forfeit  its  charter  as  for  condition  broken,  or 
for  a  breach  of  trust";  and  that,  "where  there  has  been  a 
misuser  or  a  non-user  in  regard  to  matters  which  are  of  the 
essence  of  the  contract  between  the  corporation  and  the  State, 
and  the  acts  or  omissions  complained  of  have  been  re- 
peated and  willful,  they  constitute  a  just  ground  of  forfeit- 


§  6771.  Scope  of  the  Kemedy.  —  Under  the  writ  of  quo 
warranto,  and  the  information  in  the  nature  of  quo  warranto 
which  supplanted  it,  four  classes  of  usurpations  or  intrusions 
might  be  redressed:  1.  Usurpations  of  or  intrusions  into 
public  offices;  2.  Usurpations  of  corporate  or  other  franchises 
by  individuals;  3.  Usurpations  of  franchises  by  private  corpo- 
rations; 4.  Usurpations  of  franchises  by  public  or  municipal 

'  Mr.  Freeman  in  note  to  People  State  v.   Milwaukee  &c.   R.  Co.,  45 

V.  Rensselaer  &c.  R.  Co.,  30  Am.  Dec.  Wis.  579;  State  v.  Barron,  57  N.  H. 

48;  s.  c.  15  Wend.  (N.  Y.)  113.  498. 

»  Post,  i  6806.  *  Com.  v.  Commercial    Bank,    28 

»  Peoplet).  UticaIns.Co.,15Johns.  Pa.   St.   383,  389;    High  Ex.  Rem., 

(N.  Y.)  358;   s.  c.  8  Am.  Dec.  243;  §648;  ante,  §6609. 
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corporations.  So  far  as  it  is  used  to  oust  intruders  into  pub- 
lic offices,  it  is  not  germane  to  this  work,  and  decisions  of 
that  class  will  be  referred  to  only  so  far  as  they  relate  to  ques- 
tions of  procedure  which  are  equally  applicable  where  it  is 
used  in  respect  of  corporations. 

§  6772.  Must  be  Prosecuted  by  the  State.  —  Unless  the 
statute  law  expressly  allows  proceedings,  having  for  their  end 
the  dissolution  of  corporations,  to  be  commenced  and  prose- 
cuted by  private  individuals,  the  rule  of  law  is  that  such  a  pro- 
ceeding can  only  be  prosecuted  by  the  State,  and  not  then 
unless  authorized  by  the  legislature.^  If  there  is  no  indi- 
vidual founder  or  donor,  the  legislature  are  the  visitors  of  all 
corporations  founded  by  them  for  public  purposes,  and  may 
direct  judicial  process  against  them  for  abuses  or  neglects 
which,  by  the  common  law,  would  cause  a  forfeiture  of  their 
charters.^ 

§  6773.  Such  Actions  Brougrht  by  the  Attorney-General. 

Under  nearly  all  statute  provisions  relating  to  the  prosecution 
of  actions  by  or  on  behalf  of  the  State,  for  the  forfeiture  of 
corporate  charters  or  franchises,  the  action  is  brought  by  the 
Attorney-General,  or  by  the  People,  or  the  State,  on  the  rela- 
tion of  the  Attorney-General.'  This  is  a  principle  of  proce- 
dure which  we  have  inherited  from  England;  and  it  is  to  be 
observed  that  the  same  rule  obtains  in  Canada,  where  pro- 
ceedings to  declare  forfeited  the  charter  of  a  corporation 
created  under  a  statute  of  the  Dominion,  are  brought  by  the 
Attorney-General.* 

§  6774.  When  without  a  Private  Relator.  —  It  is  doubtful 
whether  any  general  rule  can  be  stated  upon  this  subject, 
because  the  practice  is  no  doubt  influenced  in  most  of  the 
States  by  local  statutes;  but  in  the  absence  of  statutes  vary- 

'  Com.  V.  Union  &c.  Ins.  Co.,  5  Pick.  (Mass.)  427,  433;  s.  e.  17  Am. 

Mass.  230;  g.  c.  4  Am,  Dec.  50;  Rig-  Dec.  387,  per  Parker,  0.  J. 
gin  V.  "Union  Bank,  18  La.  An.  677 ;  '  Ante,  ^  770. 

ante,  §§  6768,  6769.  ♦  Dominion  Salvage  &c.  Co.  v.  At- 

"  Amherat  Academy  v.  Cowls,  6  torney-General,  21  Can.  S.  C.  72. 
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ing  the  rule,  it  must  undoubtedly  be,  for  reasons  amplified  in 
a  former  chapter,'  that  whether  a  proceeding  shall  be  prose- 
cuted to  oust  a  corporation  of  any  or  all  of  its  franchises, 
must  be  determined  in  the  first  instance  by  the  Attorney- 
General,  or  at  least  by  the  executive  department  of  the  gov- 
ernment, in  the  absence  of  an  express  statute  requiring  the 
Attorney-General  to  institute  such  a  proceeding;  and  that, 
under  our  American  governmental  systems,  such  a  proceeding 
cannot,  in  the  absence  of  statutory  authorization,  any  more 
be  instituted  and  carried  on  by  a  private  relator,  using  the 
name  of  the  State  as  the  nominal  plaintiff,  than  an  ordinary 
prosecution  for  a  crime  can  be  instituted  and  carried  on  by  a 
private  prosecutor,  without  the  intervention  of  the  Attorney- 
General  or  the  prosecuting  attorney  of  the  particular  district, 
circuit,  or  court.  The  point  of  divergence  begins  with  the 
statute  of  Anne,  already  quoted.^  This  statute  has  extended 
the  use  of  the  information  in  the  nature  of  quo  warranto  to 
cases  where  persons  usurp,  intrude  into,  or  unlawfully  hold 
and  execute  offices  or  franchises;  and  it  provided  that  the 
information  might  be  filed  "at  the  relation  of  any  person  or 
persons  desiring  to  sue  or  prosecute  the  same."  This  statute 
extended  only  to  individuals  usurping  offices  or  franchises  in 
corporations,  private  or  municipal,  and  not  to  corporations  at 
a  body;  so  that,  under  this  statute  and  its  congeners,  an  infor- 
mation in  the  nature  of  a  quo  warranto  will  not  lie  against 
the  whole  corporation  as  a  body,  at  the  relation  of  a  private 
person.'    This  statement  of  doctrine  is  varied  in  some  deci- 


•  Ante,  §  6598,  et  seq.    In  Martin-  »  Ante,  §  6769. 

dale  V.  Kansas  City  &c.  E.  Co.,  60  '  Com.  i;.  Union  Fire  &c.  Ins.  Co.,  5 

Mo.  508,  it  is  said  that  the  only  ex-  Mass.  230;  b.  c.  4  Am.  Dec.  50;  Eer 

caption  to  the  rule  which  prohibits  v.  Carmarthen,  2  Burr.  869;  s.  c.  1 

collateral  inquiry  by  a  private  citizen  W.  Black.   187 ;    Eex   v.  Ogden,   10 

into  the  supposed  illegal  acts  of  a  Barn.  &  C.  230.    But  in  a  subsequent 

corporation,  is  where  such  investiga-  case  it  was  ruled,  distinguishing  the 

tion  is  expressly  authorized  by  the  last  case,  that  the  court  will  grant  a 

legislature.  But  this  is  not  true,  either  quo  warranto  information  at  the  in- 

in  the  abstract  or  concrete ;  it  is  sim-  stance  of  a  private  relator,  against  a 

ply  an  instance  of  judicial  over-argu-  member  of  a  corporation,  on  ground* 

ment.  affecting  his  individual  title,  although 
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sions.  Thus,  in  one  case  it  was  said  by  Lord  Tenterden, 
C.  J.:  "If  any  number  of  individuals  claim  to  be  a  corpora- 
tion without  any  right  so  to  be,  that  is  an  usurpation  of  a 
franchise;  and  an  information  against  the  whole  corporation 
as  a  body,  to  show  by  what  authority  they  claim  to  be  a  cor- 
poration, can  be  brought  only  by  and  in  the  name  of  the 
Attorney -rGeneral." ' 

§  6776.  Further  of  This  Subject. — The  general  rule,  ac- 
cordingly, is,  that  the  right  to  file  an  information  in  the 
nature  of  a  quo  warranto,  or  to  institute  any  form  of  proceed- 
ing to  arrest  the  alleged  usurpation  of  the  franchises  of  a 
corporation,  private  or  municipal,  does  not  belong  to  the  in- 
dividual citizen,  but  rests  in  the  State,  and,  in  the  absence  of 
statutory  direction,  in  the  discretion  of  its  Attorney-General.^ 


it  be  suggested  that  the  same  objec- 
tions apply  to  the  title  of  every  member, 
and,  therefore,  that  the  application 
is,  in  effect,  against  the  whole  cor- 
porate hody.  Hex  v.  White,  5  Ad.  & 
El.  613 ;  State  v.  Paterson  &c.  Tump. 
Co.,21N.  J.  L.9, 11. 

'  Eex  V.  Ogden,  10  Barn.  &  0.  230, 
233. 

'  Post,  §  6780 ;  Eobinson  v.  Jones, 
14  Fla.  256 ;  Com.  v.  Union  Fire  &c. 
Ins.  Co.,  5  Mass.  230;  s.  c.  4  Am.  Dec. 
50;  Com.  r.  Lexington  &c.  E.  Co.,6B. 
Mon.  (Ky.)  397 ;  State  v.  Leonard,  3 
Tenn.  Ch.  177  ;Eice  v.  National  Bank, 
126  Mass.  300 ;  State  v.  Paterson  &c. 
Turnp.  Co.,  21  N.  J.  L.  9;  Com.  v. 
Farmers'  Bank,  2  Grant  Cas.  (Pa.) 
392 ;  Wilmersdoerffer  v.  Lake  Maho- 
pac  Imp.  Co.,  18  Hun  (N.  Y.),  387 
(under  N.  Y.  Eev.  Stat.  463,  ^  38) ; 
State  i;.  Douglas  County  Eoad  Co.,  10 
Or.*  198;  State  v.  Smith,  32Ind.  213; 
State  V.  Attorney-General,  30  La. 
An.,  pt.  II.,  954.  That,  under  the 
code  of  Tennessee,  §§  3412,  3413,  the 
Attorney-General  is  a  necessary  party 
to  a  bill  to  have  the  franchises  of  a 
corporation  declared  forfeited  for  a 


failure  to  comply  with  the  provisions 
of  the  charter,  —  see  State  v.  White's 
Creek  Turnp.  Co.,  3  Tenn.  Ch.  163. 
And  see  Wagner  v.  Vestry  &c.  of 
Christ  Church,  9  Eich.  Eq.  (S.  C.) 
155.  An  information  in  the  nature 
of  quo  warranto  under  statutes  of 
Massachusetts  (Gen.  Stat.  Mass.,  ch. 
145,  55  16,  24)  will  not  lie  without  the 
intervention  of  the  Attorney-Gen- 
eral, against  the  stockholders  of  a 
corporation  organized  under  Mass. 
Stat.  1870,  ch.  224,  if  the  forms  of 
law  in  the  organization  of  the  corpo- 
ration have  been  complied  with,  and 
the  certificate  issued  by  the  secretary 
of  the  Commonwealth,  as  provided  by 
section  11,  although  the  certificate  was 
obtained  by  fraud.  Eice  v.  National 
Bank,  126  Mass.  300.  Private  indi- 
viduals, who  have  no  interest  other 
than  as  citizens,  residents,  and  tax- 
payers of  a  municipal  corporation,  can- 
not maintain  a  proceeding  by  quo 
warranto  against  such  a  corporation. 
If  the  injury  is  one  that  particularly 
affects  a  person,  he  has  his  right  of 
action ;  if  it  affects  the  whole  com- 
munity alike,  their  remedy  is  by  pro- 
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But,  as  already  seen/  a  court  of  equity  powers  may,  on  the 
theory  of  protecting  private  rights,  enjoin,  at  the  suit  of  a 
private  individual,  the  ultra  vires  acts  of  a  corporation;  and 
with  this  doctrine  in  view,  it  is  sometimes  said  that  the  only- 
remedy  of  a  private  person,  interested  in  a  franchise  alleged 
to  be  unlawfully  exercised,  is  by  injunction.^  Again,  it  is  said 
in  Pennsylvania,  —  and  this  probably  expresses  the  law  in 
most  American  jurisdictions,  —  that  in  questions  involving 
merely  the  administration  of  corporate  functions  or  duties 
which  touch  only  individual  rights,  such  as  the  election  of 
officers  or  the  admission  of  members,  the  writ  of  quo  warranto, 
or  an  information  in  the  nature  of  that  writ,  may  issue, 
either  at  the  suit  of  the  Attorney-General,  or  of  any  person 
interested  in  prosecuting  the  same.' 

§  6776.  Relator  must  be  Interested. — We  have,  then,  the 
general  principle  that,  where  the  question  of  the  usurpation 
of  franchises  by  a  corporation  affects  the  public  generally,  and 
not  a  private  person  in  particular,  the  public  alone  can  proceed, 
through  its  Attorney-General  or  other  prosecuting  officer;  and 
we  must  now  deal  with  the  corresponding  question  that, 
where  the  usurpation  is  one  which  also  affects  the  rights  of  a 
private  individual,  so  that  a  private  individual  may  file  the  in- 
formation as  relator,  such  private  individual,  in  order  to  be 
qualijied  to  institute  and  maintain  the  prosecution,  must  be  in- 
terested in  ousting  the  defendant  of  the  franchise  usurped.  And 
the  rule  is  that  one  who  has  no  other  interest  in  a  corporation 
than  that  which  is  common  to  every  citizen,  cannot  be  a  relator 
for  the  purpose  of  prosecuting  such  aa  information.  In  other 
words,  the  law  does  not  give  the  writ  to  a  private  relator  in 
the  case  of  a  violation  of  public  right,  involving  no  grievance 
peculiar  to  him* 

ceedings  by  the  State,  through  its  ap-  Pa.  St.  415.    As  to  the  practice  un- 
pointed agencies.    Miller  v.  Palermo,  der  the  Missouri  statute  providing  for 
12  Kan.  14;  Voiein  v.  Leche,  23  La.  a  private  relator,  —  see  Eev.  Stat.  Mo. 
An.  25.  1879,  §984;  Ibid.  1889,  §  2835;  Tyree 
'  Ante,  {  4519.  v.  Bingham,  100  Mo.  451. 
»  State  V.  Smith,  32  Ind.  213.  *  Ccm.  v.  Allegheny  Bridge  Co.,  20 
'  Murphy    v.  Farmers'  Bank,  20  Pa.   St.   185;     Murphy   v.   Farmers' 
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§  6777.  Kight  of  State's  Attorney  to  Control  Proceed- 
ings.— It  must  follow,  from  the  foregoing,  that  where  the 
proceeding  is  instituted  for  the  purpose  of  dissolving  a  corpora- 
tion, although  at  the  instance  of  a  private  relator,  such  relator 
is  not  a  proper  party,  and  has  not  the  right  to  control,  on  the 
part  of  the  plaintifiF,  the  course  of  the  litigation,  but  that  it 
may  be  dismissed,  in  the  discretion  of  the  State's  attorney. 
The  ground  of  the  decision  is  that  a  private  relator  cannot  be 
a  party  to  the  proceeding — is  a  mere  stranger,  —  and  that  if 
his  name  is  put  in  the  information,  it  is  surplusage} 

§  6778.  When  the  Kecital  of  a  Private  Relator  Is  Surplus- 
age.— Where,  under  the  foregoing  principles,  the  Attorney- 
General  has  a  right  to  file  the  information  ex  officio,  for  a 
purpose  affecting  the  public  right,  and  where  the  intervention 
of  a  private  relator  is  not  proper,  if  the  information  recites 
that  it  is  filed  on  the  relation  or  information  of  a  person 
named,  it  is  not  thereby  vitiated,  but  the  statement  may  be 
rejected  as  surplusage}  So,  the  fact  that  an  information  was 
filed  in  the  name  of  the  Attorney-General  without  his  knowl- 
edge or  authority,  on  relation  of  the  claimant  to  an  office,  is 
not  necessarily  ground  for  dismissing  the  information:  the 
relator  in  such  a  case  may  be  permitted  to  withdraw  from  the 
proceeding.^  So,  where  an  information,  filed  by  the  Attorney- 
General  in  behalf  of  the  State,  was  stated  to  be  "at  the  request 
of  J.  R.,"  a  private  individual,  these  words  were  rejected  as 
surplusage.*     And  where  the  Solicitor-General,  in  an  informa- 

Bank,  20  Pa.  St.  415 ;  Com.  v.  Phila-  habitant  of  the  described  territory  is 

delphia  &c.  E.  Co.,  20  Pa.  St.  518;  qualified.  Stateii. Jenkins,25Mo.App, 

Com.  V.  Oluley,  56  Pa.  St.  270 ;  s.  c.  484.    But,  under  the  principlea  of  the 

94  Am.  Dec.  75 ;  State  v.  Vail,  53  Mo.  common  law,  as  already  seen,  no  rela- 

97,  109 ;  State  v.  Paterson  &c.  Co.,  21  tor  would  be  necessary  in  such  a  case. 
N.J.  L.  9;  State  v.  Smith,  32  Ind.  '  State  v.  Douglas  County  Road 

213  (under  ^  749  of  the  Code  of  Ind.).  Co.,  10  Or.  198.    See  next  section. 
It  has  been  held,  in  such  a  proceeding  '  People  ti.Geneva College,  5  Wend, 

against   certain  individuals  who  as-  (N.  Y.)  211,  220;    State  v.  Douglas 

sume  to  act  as  the  tmstees  of  an  incor-  County  Eoad  Co.,  10  Or.  198. 
porated  village,  that  if  a  private  relator  •  People  i).  Knight,  13  Mich.  230. 

is  required  who  is  interested  in  the  *  State  v.  City  Council  of  Charlea- 

controversy,  a  relator  who  is  an  in-  ton,  1  Mills  (S.  C),  36. 
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tion  against  one  for  usurping  a  public  office,  recited  an  order 
of  the  house  of  representatives,  requesting  him  to  file  such  in- 
formation, and  stated  that  he  filed  the  same  by  virtue  of  the 
authority  of  and  in  compliance  with  said  order,  the  court  re- 
fused to  quash  the  information  as  not  having  been  duly  filed, 
considering  that  it  was,  notwithstanding  such  recital  and 
statement,  filed  by  the  Solicitor-General  ex  officio} 

§  6779.  When  Attorney-General  Ordered  to  File  Informa- 
tion.—  It  must  be  apparent  that  there  are  many  cases  where 
the  public  rights  are  primarily  involved,  and  yet  where  indi- 
vidual rights  are  secondarily  involved,  in  such  a  sense  that  the 
individual  suffering  the  wrong  can  have  no  adequate  redress 
unless  the  Attorney-General  institutes  such  a  proceeding.  If, 
in  such  a  case,  he  declines,  in  the  exercise  of  his  mere  dis- 
cretion, to  institute  the  proceeding,  is  the  individual,  for  tliat 
reason,  to  remain  remediless  ?  It  has  been  ruled  that  if  the 
Attorney-General,  in  a  proper  case,  declines  to  make  applica- 
tion for  leave  to  file  the  information,  the  court  will  peremp- 
torily order  him  to  make  it,  or  appoint  some  other  person  to 
do  so.^  But  when  the  settled  doctrine  is  considered,  that  the 
right  to  forfeit  the  franchises  of  a  corporation,  which  has  in- 
curred legal  grounds  of  forfeiture,  is  one  which  the  State  can, 
at  its  mere  pleasure,  exercise  through  its  proper  officers,  insist 
upon,  or  waive,^ — it  must  be  concluded  that  the  Attorney- 
General  cannot  be  compelled,  in  any  form  of  judicial  proceed- 
ing, to  institute  such  an  action  for  the  purpose  of  ousting  a 
corporation  of  its  franchises,  —  at  least,  unless  there  is  a  man- 
datory statute  requiring  him  to  proceed.  To  hold  otherwise 
would  involve  a  total  denial  of  the  principle  that  such  a  pro- 
ceeding cannot  be  instituted  at  the  suit  of  a  mere  private  relator. 
It  has  accordingly  been  held  that  a  rule  will  not  be  granted, 
at  the  instance  of  private  individuals,  to  require  the  solicitor- 
general  to  file  an  information  in  the  nature  of  a  qtu>  warranto 
against  a  corporation,  for  the  purpose  of  seizing  its  franchises.* 

»  Com.  ■».  Fowler,  10  Mass.  290.  '  Ante,  §  6598,  et  teg. 

'  Re  Bank  of  Mt.  Pleasant,  5  Ohio,  *  Com.  v.  Union  &c.  Ina.  Co.,  S 

249.  Mass.  230;  s.  c.  4  Am.  Dec.  50. 
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On  the  same  principle,  a  mandamus  has  been  refused,  at  the 
instance  of  private  persons,  to  compel  the  Attorney-General 
to  bring  a  suit  for  the  forfeiture  of  the  charter  of  a  private 
corporation,  —  the  court  holding  that  it  was  discretionary  \iith 
him  whether  or  not  to  bring  such  a  suit.* 

§  67S6.  "Whether  the  Attorney-General  must  have  Express 
Statutory  Authorization  to  Sue.  —  In  an  opinion  where  the 
question  was  examined  with  great  force  of  reasoning  by  Mr. 
Justice  Roberts,^  the  conclusion  was  reached  that,  to  authorize 
the  institution  of  a  suit  in  the  name  of  the  State  to  forfeit  the 
charter  of  a  corporation,  it  is  not  necessary  that  the  legislature 
should,  by  some  general  or  special  statute,  have  authorized 
and  directed  it  to  be  brought;  and  further,  that  a  provision  in 
the  constitution  of  that  State,  that  "  two-thirds  of  the  legisla- 
ture shall  have  power  to  revoke  and  repeal  all  private  corpo- 
rations by  making  compensation  for  the  franchise,"  —  is  not 
a  limitation  upon  the  power  of  the  State,  confining  it  to  that 
mode  of  revocation  alone.  Although  there  was  no  general  or 
special  statute  authorizing  either  the  Attorney-General,  or  the 
district  attorney  of  the  district  in  which  the  proceeding  was 
instituted,  to  institute  a  proceeding  of  that  nature,  yet  it  was 
pointed  out  that  it  lay  in  the  power  of  the  King,  under  the 
British  constitution,  to  direct  his  Attorney-General  to  institute 
such  a  proceeding,  and  that  in  this  country  the  law  officers  of 
the  State  must  necessarily  proceed  without  such  a  direction, 
as  the  office  of  the  Governor  in  that  regard  is,  in  the  absence 
of  statute,  merely  advisory.  But  the  statute  defining  the  du- 
ties  of  the  district  attorney  make  it  his  duty  "  to  attend  all 
terms  of  the  District  Court,  to  conduct  all  prosecutions  for 
crimes  and  offenses  cognizable  in  such  court,  to  prosecute  and 
defend  all  other  actions  in  which  this  State  is  interested,  and  to 
perform  such  other  duties  as  may  be  prescribed  by  the  con- 
stitution and  laws  of  the  State" ;  and  in  the  case  under  con- 

'  State  V.  Attorney-General,  30  La.     Governor  of  Texas, —  one  of  the  most 
An.,  pt.  II.,  954.  distinguished  judges  which  that  State 

'  Hon,  Oran    M.   Roberts,    after-     has  produced, 
wards  Chief  Justice,  and  still  later 
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sideration,  the  Attorney-General  and  the  prosecuting  attorney 
joined  in  filing  the  information.  Nevertheless,  the  court  did 
not  rest  its  conclusion  upon  the  language  of  the  statute  relat- 
ing to  the  oSice  of  the  district  attorney,  though  the  learned 
judge  reasoned  that,  primarily,  he  was  the  proper  officer  to 
institute  such  actions,  corresponding  and  advising  with  the 
Attorney-General.  But  the  court  rested  its  view  chiefly  on 
the  conclusion  that  it  is  the  duty  of  the  Attorney-General,  de- 
rived from  the  principles  of  the  common  law,  to  institute  such 
actions,  ex  officio,  whenever  a  corporation  has,  by  the  misuser 
or  non-user  of  its  franchises,  forfeited  its  right  to  exist, —  just 
as  it  is  the  duty  of  the  law  officers  of  the  State  to  institute 
criminal  prosecutions,  without  the  special  or  general  direction 
of  statutes.  In  conclusion,  the  court  said:  "If  we  look  be- 
yond our  own  State,  we  find  nothing  in  the  decisions  of  other 
sister  States  which  favors  the  view  that  the  right  to  bring 
this  action  is  not  vested  in  the  Attorney-General  or  district 
attorney;  but,  on  the  contrary,  much  inferentially  to  establish 
that  it  is  the  judicial  sentiment  of  the  whole  country  that 
such  a  right  does  exist  where  it  is  not  expressly  reserved."  ^ 
In  Maryland,  there  is  a  statute  which  seems  to  limit  the  power 
of  the  Attorney-General  to  institute  such  proceedings  to  cases 
where  he  "  shall  be  authorized  by  the  Governor,"  etc.^  Un- 
der this  statute,  the  Court  of  Appea]s  of  that  State  regarded  it 
as  clear  that  proceedings,  by  scire  facias  or  otherwise,  against 
a  corporation  for  the  forfeiture  of  its  charter,  could  not  be 
maintained,  except  by  the  sanction  and  authority  of  the  legis- 
lature; yet  a  special  act  of  the  assembly  for  that  purpose  was 
not  required.  It  was  competent  for  the  legislature,  instead  of 
passing  a  special  act  authorizing  such  proceedings  to  be  insti- 
tuted in  the  particular  case,  to  authorize  them,  by  a  general  law, 
such  as  the  statute  above  referred  to,  and  such  as  had  been 
done  by  other  statutes  in  that  State.' 

'  State  V.  Southern  Pacific  K.  Co.,24  ordinary  operation  of  the  laws,  which 

Tex.  80, 114^120.  The  course  of  reason-  does  not  extend  to  private  individuals, 

ing  of  the  opinion  is  also  to  the  effect  '  Md.  Acts  1868,  ch.  471,  §  176. 

that,  to  hold  otherwise  would  give  '  State  v.  Consolidation  Coal  Co., 

corporations  an  exemption  from  the  46  Md.  1.    The  reasoning  of  some  of 
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§  6781.  Whether  Attorney-General   or  District  Attorney. 

Under  the  revised  code  of  North  Carolina  an  information  in 
the  nature  of  a  writ  of  quo  warranto  against  a  corporation  for 
a  decree  of  forfeiture  must  be  filed  in  the  name  of  the  Attor- 
ney-General of  the  State,  and  cannot  be  instituted  in  the  name 
of  a  solicitor  of  a  judicial  circuit.' 

§  6782.  Against  Whom  Brought.  —  If  the  information  has 
for  its  object  to  oust  the  defendants  from  acting  as  a  corpora- 
tion, and  to  test  the  fact  of  their  incorporation,  it  must  be 
filed  against  the  individuals;  but  if  the  object  is  to  effect  the 
dissolution  of  a  corporation  which  has  an  actual  and  admitted 
existence,  or  to  oust  such  a  corporation  of  some  franchise 
which  it  is  unlawfully  usurping,  the  information  must  be  filed 
against  the  corporation? 

§  6783.  When  Jfecessary  to  Obtain  Leave  to  File  Infor- 
mation. ■ —  The  writ  of  quo  warranto  was,  as  already  seen,'  a 
ivrit  of  right  at  common  law,  and  the  right  to  have  it  issued 
did  not,  hence,  depend  upon  judicial  discretion.  It  is  said 
that,  prior  to  the  statute  of  Anne,  the  information  in  the  na- 
ture of  quo  warranto  was  exclusively  a  prerogative  remedy, 
employed  to  punish  a  usurpation  of  the  privileges  of  the 
Crown,  and  in  this  respect  resembled  the  writ  of  quo  warranto^ 
It  was  filed  on  the  Attorney -General's  own  motion,  and  did  not 
depend  on  the  permission  of  the  court.*    Where  it  is  still 

the  judges  in  Com.  v.  Fowler,  10  Mass.  required  by  its  governing  statute,  —  it 

290,  seems   to  indicate  their  under-  was  held  that  the  information  was 

standing  that  the  Solicitor-General  in  properly  filed  against  the  individuals 

that  State  had  the  power  to  institute  composing  the  corporation  (State  v. 

such  a  proceeding  without  any  statu-  Barron,  57  N.  H.  498);  though  this 

tory  direction,  general  or  special.  seems  opposed  to  the  principle  above 

1  Houston  V.  Neuse  River  Nav.  Co.,  stated,  which  was  admitted  by  the 

8  Jones  L.  (N.  C.)  476.  court  in  its  opinion.     Transfer  of  the 

'  People  V.  Eensselaer  &c.  Co.,  15  proceeding  to  equity  under  a  peculiar 

Wend.  (N.  Y.)  113 ;  s.  c.  30  Am.  Dec.  statute  of  New  Hampshire :  Ibid.  370. 
S3,  37 ;  State  v.  Barron,  57  N.  H.  498,  ^  Ante,  §  6767 ;  State  v.  St.  Louis 

502.    But,  where  the  real  obi'ect  of  the  &o.  Ins.  Co.,  8  Mo.  330. 
information  was  to  oust  a  corporation  '  Mr.  Freeman,  in  note  to  People 

of  its  franchises  by  reason  of  its  fail-  v.  Eensselaer  &c.  E.  Co.,  30  Am.  Dec. 

ure  to  make  certain  retumi  ofitstolls,  46;  s.  c.  15  Wend.  (N.  Y.)  113. 
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employed  by  the  Attorney-General  for  public  objects,  ex  officio, 
and  without  a  private  relator,  the  proceeding  may  still  be 
instituted  by  him  upon  his  own  motion  and  without  leave 
asked.^  There  is  confusion  in  the  American  decisions  upon 
the  question  whether  leave  to  file  the  information  is  not  nec- 
essary in  all  cases,  and  in  some  of  the  cases  where  such  leave 
has  been  denied  there  was  no  private  relator.*  But  it  is  clear 
that,  where  the  information  is  filed  at  the  instance  of  a  private 
relator,  it  is  indispensable  that  the  leave  of  the  court  to  file  it 
must  first  be  obtained;  and  to  this  prijiciple  the  writer  has 
not  discovered  any  exception.  The  necessity  of  obtaining 
leave  grew  out  of  the  statute  of  Anne,  which,  as  already  seen,' 
required,  in  terms,  that  such  leave  should  be  obtained.  Lord 
Mansfield  described  the  policy  of  the  statute  of  Anne  in  the 
following  language:  "The  statute  of  9  Anne,  chapter  20,  had 
a  view  to  the  speedy  justice  to  be  done  against  usurpers  of 
oflices  in  corporations,  as  well  as  to  quiet  the  possession  of 
those  who  had  right.  And  that  act  does  not  leave  it  to  the 
discretion  of  the  officer,  as  it  was  before;  but  puts  it  in  the  dis- 
cretion of  the  court.  Therefore,  the  court  must  exercise  a 
discretion.  It  would  be  very  grievous  that  the  information 
should  go  of  course;  and  it  would  be  a  breach  of  trust  in  the 
court  to  grant  it  as  of  course.  On  the  contrary,  the  court  are 
to  exercise  a  sound  discretion  upon  the  particular  circumstances 
of  every  case."*  This  principle,  that  leave  to  file  such  an 
information  is  a  matter  of  discretion,  has  been  adopted  in 
several  American  jurisdictions;^  and  cases  are  found  in  which 


'  Darley  v.  Queen,  12  Clark  &  Fin.  ^  j^^fg^  ^  6769. 

520 ;   Attorney-General   v.   Delaware  •  Eex  v.  Wardroper,  4  Burr.  1963, 

&c.  R.  Co.,  38  N.  J.  L.  282;  Lorn.  v.  1964.    To  the  same  effect,  see  Rex  v. 

Walter,  83  Pa.  St.  105 ;  s.  c.  24  Am.  Dawes,  4  Burr.  2120 ;  Rex  v.  Sargent, 

Rep.  154;  State  v.  Vail,  53  Mo.  97;  ST.  R.  466. 

High  Ex.  Rem.,  §  707.  '  State  v.  Centreville  Bridge  Co., 

'  See,  for  instance,  People  t;.  Sweet-  18  Ala.  678;  People  v.  Sweeting,  2 

ing,  2  Johns.   (N.  Y.)  184,  where  a  Johns.  (N.  Y.)  184;  People  v.  Waite, 

motion  was  made  by  the  Atlomey-Gen-  70  111.  25 ;  People  v.  Callaghan,  83  111. 

eral  for  leave  to  file  an  information  128;  Com.  v.  Arrison,  15  Serg.  &  R. 

against    an    acting    supervisor  of    a  (Pa.)  127,  133;  s.  c.  16  Am.  Dec.  531; 

county,  and  was  denied.  State  v.  Lehre,  7  Rich.  L.  (S,  0.)  234, 
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the  courts  have  refused  leave  to  file  an  information  at  the  sug- 
gestion of  a  private  relator,  even  when  a  valid  objection  to  the 
defendant's  title  has  been  shown.'  The  true  distinction  seems 
to  be  that  where  the  proceeding  is  instituted  by  the  Attorney- 
General  in  virtue  of  his  official  powers,  in  pursuance  of 
legislative  authorization,  leave  to  file  the  information  is  not 
necessary;  whereas,  it  is  necessary  in  all  cases  where  the  pro- 
ceeding is  instituted  by  the  Attorney-General,  the  prosecuting 
attorney  of  the  district,  or  otherwise,  at  the  suit  of  a  private 
relator} 


§  6784.  Circumstances  under  Which  liSave   Denied. — If 

leave  to  file  the  information  is  prayed  for  by  a  private  relator^ 
so  that  the  court  has  a  discretion  to  grant  or  refuse  it,'  then  the 
principle  which  is  applicable  to  discretionary  judicial  action 
in  other  cases, —  that  it  is  not  subject  to  review  in  a  higher 


246;  state  «.  Tolan,  33  N.  J.  L.  195; 
State  V.  Fisher,  28  Vt.  714 ;  Com.  v. 
Cluley,  56  Pa.  St.  270 ;  s.  c.  94  Am. 
Dec.  75.  In  this  last  case  the  Penn- 
sylvania statute  is  examined  at  con- 
siderable length,  and  the  practice 
thereunder  stated.  The  provisions 
of  the  statute  of  9  Anne,  chapter  20 
{.ante,  §  6769),  were  held  to  have  been 
incorporated  into  the  Revised  Code  of 
Pennsylvania,  though  they  were  not 
at  first  adopted  in  that  State. 

1  Rex  V.  Parry,  6  Ad.  &  El.  810; 
s.  c.  2  Nev.  &  P.  414;  State  v.  Tolan, 
33  N.  J.  L.  195;  Com.  v.  McCarter,  98 
Pa.  St.  607,  615 ;  Com.  v.  Swank,  79 
Pa.  St.  154,  157;  Gilroy  v.  Com., 
105  Pa.  St.  484,  487. 

^  Ante,  §  774.  It  is  said  by  Mr. 
Freeman,  in  the  learned  note  already 
quoted  from,  that  even  since  the  stat- 
ute of  Anne,  so  far  as  the  proceeding 
may  still  be  employed  by  the  Attor- 
ney-General for  strictly  public  pur- 
poses, it  may  be  resorted  to  without 
leave  asked.  "  But  where  it  is  used 
to  determine  rights  of  private  indi- 
viduals, other  reasons  come  in.  Here, 


the  machinery  of  the  government  is 
set  in  motion  on  the  relation,  as  it 
is  called,  of  a  private  person.  The 
Crown  officer's  name  is  used,  because 
the  proceeding  is  supposed  to  interest 
the  public  as  well  as  the  individual 
relator ;  and  to  guard  against  imposi- 
tion upon  the  government,  and  to 
prevent  the  interference  of  persons 
actuated  by  improper  motives,  the 
permission  of  the  court  was  first  to 
be  obtained  before  the  information 
could  be  filed.  This  distinction  is 
still  preserved,  where  statutory  mod- 
ifications have  not  established  an- 
other rule.  It  can  be  very  easily 
understood,  however,  that  in  this 
country,  where  the  people  have  so 
prominent  a  part  in  the  filling  of 
offices,  a  relator  would  not  be  want- 
ing in  case  of  a  usurpation,  so  that 
the  proceeding  by  the  Attorney-Gen- 
eral on  his  own  motion  has  been  ren- 
dered rare."  Mr.  Freeman,  in  note 
to  People  V.  Rensselaer  &c.  R.  Co.,  30 
Am.  Dec.  46;  ».  c.  15  Wend.  (N.  Y.) 
113. 

»  Ante,  §  774. 
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tribunal  except  in  cases  where  the  discretion  has  been  plainly 
abused,  —  must  obtain/  It  must  also  be  obvious  that  no  very 
definite  rule  or  rules  can  be  discovered  and  laid  down  for  the 
guidance  of  courts  in  the  exercise  of  such  a  discretion,  but 
that  most  must  be  left  to  the  sense  of  justice  of  the  judge, 
enlightened  by  his  knowledge  of  the  law.  Nevertheless,  cases 
are  found  in  which  judges  have  endeavored  to  lay  down  rules 
for  the  exercise  of  this  discretion,  and  perhaps  the  most  im- 
portant of  these  is  one  decided  by  Lord  Mansfield,  C.  J.,  in 
the  English  King's  Bench,  in  1767,  where  the  proceeding  was 
under  the  statute  of  Anne.  The  court  had  occasion  to  con- 
sider, at  some  length,  the  circumstances  under  which  they 
would  allow  an  information  under  the  statute  to  be  filed,  or 
rather,  the  circumstances  under  which  they  would  not  allow 
it  to  be  filed.  The  substance  of  their  resolution  was:  1.  That 
they  would  not  allow  such  an  information  to  be  filed  where 
the  relators  themselves  did  not  come  into  the  court  with  clean 
hands,  as  where  the  relators, by  their  own  conduct,  had  draMu 
the  corporation  into  the  very  course  of  conduct  which  they 
were  now  alleging  as  the  ground  for  ousting  the  particular 
person  of  his  corporate  franchise;  2.  That  they  would  also 
consider  the  motive  and  the  purpose  with  which  the  informa- 
tion had  been  presented;  and  3.  The  consequences  of  granting 
it.  Where  the  motives  were  unworthy  and  corrupt,  of  such  a 
character  that  the  relators  stood  in  the  attitude  of  endeavoring 
to  approve,  through  the  action  of  the  court,  of  their  own 
wrong,  the  court  unanimously  held  that  "  the  cause  of  the 
King  and  the  public,  for  the  usurpation  of  a  franchise,  ought 
not  to  be  trusted  in  such  hands."  Nor  did  the  court  neglect 
to  consider  that  the  consequences  of  granting  the  information 

'  In  a  case  decided  in  the  Supreme  where  the  court  to  which  the  informa- 

Court  of  Ohio  in  1831,  it  was  stated,  tion  was    presented  having    refused 

among  other  things,  that  "  upon  the  leave  to  file  it,  its  action  was  reviewed 

return  of  the  rule  [to  show  cause],  the  and    its    judgment  reversed,  on    the 

court,  upon  hearing,  will  sustain  or  ground  that  the  affidavits  disclosed 

refuse    the    application,   as    circum-  "  probable  ground "  for  allowing  the 

stances  and  proofs   may  show  to  be  information  to  be  filed,  and  for  award- 

right."    Ee  Bank  of  Mt.  Pleasant.  5  ing  the  writ.    People  v.  Callaghan,  83 

Ohio,  249.    A  case  is  found,  however,  111.  128. 
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might  be  fatal  to  the  borough,  "  and  an  example  thereby  set 
that  men  may  lie  in  wait  and  lay  a  scheme  for  many  years  to 
draw  a  corporation  into  acts  which  they  may  afterwards,  for 
occasional  and  corrupt  views,  turn  to  their  destruction."  And, 
with  a  good  deal  more  emphatic  talk  of  the  same  kind,  leave 
to  file  the  information  was  refused."  An  American  court  has, 
in  like  manner,  ruled  that  where  a  state  of  facts  is  shown  which 
mahe  it  inequitable  that  the  relator  should  have  the  remedy 
sought,  the  court,  in  the  exercise  of  its  discretion,  may 
properly  discharge  the  rule  to  show  cause,  and  refuse  leave 
to  file  the  information.^  It  was  in  one  case  said  by  Lord 
Kenyon,0.  J.  (the  other  judges  agreeing),  —  "If  the  prosecutor 
had  clearly  appeared  to  have  stood  in  the  same  situation  with 
the  defendant  whose  title  he  attacked,  that  would  have  had 
its  weight  with  me;  ....  or,  if  it  had  appeared  that  the 
corporation  would  be  dissolved  in  consequence  of  the  loss  of 
so  considerable  a  number  of  its  members,  that  also  would 
have  been  a  good  reason  for  refusing  this  application."'  The 
application  was  for  leave  to  file  such  an  information  against 
one   claiming  to  be  a  burgess  of  a  certain  borough.     In  a 

'  Rex  V.  Dawes,  4  Burr.  2120.  nlarities  had  intervened  in  the  con- 

•  People  V.  Waite,  70  111.  25.    The  duct  of  the  election;   and  he  ought 

relator,  who,  it    would    seem,  was  not  to  be  permitted  to  disturb  the 

already  an  incumbent  of  the  office,  public  welfare  by  having  an  election 

claimed  that  he  had  been  lawfully  declared  void  in  which  he  partici- 

elected  to  the  office  of  school  trustee,  pated,  with    full   knowledge  of    all 

and  that  the  respondent  had  usurped  irregularities  that  existed.    A  sound 

the  office,  etc.    The  affidavit  showed  public  policy  forbids  it.    The  only 

that    the    respondent    was    himself  informality  charged  is  that  the  elec- 

elected  to  the  office  by  the  qualified  tion  was  held  at  an  improper  place, 

voters  of  the  town ;  but  the  relator  This  fact  was  known  to  relator.    He 

insisted  that    election  was  void,  for  uttered  no  complaint  at  the  time,  but 

the  reason  that  it  was  not  held  at  submitted  his  claims  to  the  office  to 

the  place  designated    in    the  notice  the  voters  of  tho  town  voting  at  that 

required  by  law  to  be  posted  prior  to  place,  and  claimed  the  right  to,  and 

holding   it.     The    counter-affidavits  did    have    his    own    vote   recorded, 

showed  that  the  relator  participated  These  facts  make  it  inequitable  that 

in    the     election;    that     he    voted  he  should  have  the  remedy  sought, 

thereat,  and  was  himself  a  candidate  And  the  court,  in  the  exercise  of  a 

in  opposition  to  the  respondent.   Mr.  sound  legal  discretion,  properly  dis- 

Justice     Scott     said:    "The   relator  charged  the  rule."    Ibid.  27. 
knew  then,  as  well  as  now,  what  irreg-  •  Eex  v.  Bond,  2  T.  R.  767,  771. 
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later  similar  case  it  was  said  that  where  the  circumstances 
tend  to  throw  suspicion  on  the  motives  of  the  relator,  the  court 
would  require  additional  affidavits,  and  would  refuse  the  appli- 
cation where  the  consequences  would  be  to  dissolve  the  cor- 
poration.' Again,  it  has  been  held  that  leave  to  file  such  an 
information  ought  to  be  denied  where  it  is  sought  to  forfeit 
a  franchise  of  a  corporation,  and  where  the  judgment  of  the 
court,  if  rendered  for  the  State,  would  not  redress  the  griev- 
ance complained  of  by  the  relator.^  On  the  other  hand, 
under  the  New  York  statute'  conferring  upon  the  Attorney- 
General,  "  upon  leave  granted,"  the  power  to  bring  a  proceed- 
ing to  vacate  the  charter  of  a  corporation,  the  court  will  not 
inquire  whether  the  institution  of  the  proceeding  is  a  wise 
act,  but  will  look  no  further  than  to  see  that  the  Attoruey- 
General  states,  in  his  information,  a  prima  facie  case,  or  a 
case  of  such  gravity  as  to  require  a  judicial  contestation.*  In 
Illinois  it  is  held  that  leave  to  file  the  information  ought 
to  be  granted,  where  the  petition  for  such  leave  exhibits,  in 
the  language  of  the  statute,  "  probable  ground  "  for  the  insti- 
tution of  the  proceeding.* 

§  6785.  Issuing'  a  Kule  to  Show  Cause  why  an  Informa- 
tion should  not  toe  Filed.  —  The  usual  practice  to  be  pursued 
in  obtaining  leave  to  file  an  information  in  the  nature  of  qvx> 
warranto,  is  to  present  a  petition  or  written  motion  to  the 
court,  supported  by  affidavits.  If,  on  an  examination,  the 
court  finds  that  the  petition  and  the  affidavits  exhibit  a  prima 
facie  cause  for  the  relief  sought,  it  is  usual  to  issue  an  order  to 
the  defendant  to  show  cause  why  the  information  should  not 
be  filed.*     This  practice,  however,  is  not  inflexibly  pursued. 

^  Eex  V.  Trevenen,  2  Barn.  &  Aid.  •  Eex  v.  Symmons,  4  T.  R.  223 ; 

479.  People  v.  Richardson,  4  Cow.  (N.  Y.) 

»  Attorney-General  v.  Erie  &c.  R.  97,   103 ;  People  v.  Tibbets,   4  Cow. 

Co.,  55  Mich.  15.  (N.  Y.)  358,  383;  People  v.  Shaw,  14 

«  N.  Y.  Code  Civ.  Proc,  5  1798.  111.  476;  People  v.  Waite,  70  HI.  25; 

*  Re  Application  of  Attorney-Gen-  United  States  v.  Lockwood,  1  Pinn. 

eral,  3  N.  Y.   St.  Rep.  464;  s.  c.  50  (Wis.)  359;  Re  Bank  of  Mt.  Pleasant, 

Hun  (N.  Y.),  511.  5  Ohio,  249;  Com.  v.   Jones,  12  Pa. 

'  People  V.  Callaghan,  83  111.  128.  St.  365.  In  one  case  it  was  said  by 
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It  has  been  held  that  leave  to  file  the  information  may  bo 
asked  in  the  first  instance  without  a  rule  to  show  cause,  where 
notice  of  the  motion  is  given,  and  sufficient  time  is  allowed  to 
the  defendant  to  prepare  affidavits  in  opposition  thereto; '  and 
it  has  been  suggested  that  this  course  is  preferable  where  the 
case  is  urgent  and  delay  is  sought  to  be  avoided;"  and  this 
was  held  to  be  the  proper  practice  where  the  proceeding  re- 
lated to  the  right  to  hold  a  small  annual  township  office,  and 
where  the  delay  of  issuing  an  order  to  show  cause  would  be 
such  as  to  render  the  proceeding  greatly  nugatory, — in  which 
case,  the  order  to  show  cause  was  dispensed  with,  and  a  rule 
on  the  defendant  to  plead  was  granted  at  the  same  time.' 

§  6786.  Affidavits  for  and  ag'ainst  the  Kule. —  The  gen- 
eral practice  is  to  support  the  motion  for  leave  to  file  the 
information  by  affidavits*  and  to  allow  the  respondent  to  show 
cause  why  the  leave  should  not  be  granted,  by  means  of 
counter-affidavits.^  The  affidavits  of  the  relator  or  prosecutor 
should  be  positive,  and  not  on  information  and  belief,^  unless 
where  the  matter  of  information  and  belief  goes  merely  to  the 
fact  of  the  respondent  having  exercised  the  office,  and  not  to 
a  fact  touching  the  validity  of  his  title.'  Of  course,  the  rela- 
tor or  prosecutor  may  avail  himself  of  the  statement  of  any 
material  fact  in  the  respondent's  affidavit  which  has  been 
omitted  from  his  own  affidavit.*  Unless  the  defendant's  affi- 
davits are  such  as  to  put  the  matter  beyond  dispute,  the  court 

Spencer,  0.  J. :  "  These  applications  '  State  v.  Burnett,  2  Ala.  140. 

being  generally  founded  on  the  ex  '  Mr.  Freeman,  in  note  to  People 

parte  affidavit  of  the  relators,  it  has  of  v.  Rensselaer  &c.  E.  Co.,  30  Am.  Dec. 

late  years  been  usual,  in  the  English  50;  s.  c.  15  Wend.  (N.  Y.)  113. 

Court  of  King's  Bench  and  in  this  '  State  v.  Gummersall,  24  N.  J.  L. 

court,   to    afford    the    defendant  an  629. 

opportunity  of  being  heard  against  '  People  v.  Kip,  4  Cow.  (N.  Y.) 

granting  leave  to  file  the  information.  382,  383,  and  note. 

A  rule  to  show  cause  is  therefore  gen-  "  People  v.  Waite,  70  111.  25. 

erally  entered ;   leave  is  afterwards  '  Rex  v.  Newling,  3  T.  E.  310. 

granted  or  refused  as  circumstances  '  Eex    v.    Slythe,   6  Barn,   &   0. 

shall    appear    upon    cause    shown."  240. 

People  V.  Kip,  4  Cow.  (N.  Y.)  382,  »  Eex  v.  Meia,  3  T.  R.  696. 

383,  note. 
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will  make  the  rule  absolute  for  the  information,  in  order  that 
the  question  concerning  the  right  may  be  properly  deter- 
mined.' 

§  6787.  Dismissing  the  Information  upon  Cause  Shown 
ag-ainst  its  being  Filed.  —  It  is  said  that  if  the  facts  relied 
upon  by  the  respondent,  in  answer  to  the  rule  to  show  cause, 
are  disputed,  or  if  new  and  doubtful  questions  of  law  are 
presented  that  would  require  more  time  for  their  satisfactory 
solution  than  could  reasonably  be  given  to  them  on  such  -an 
application,  then  it  would  be  the  duty  of  the  court  to  make 
the  rule  for  an  information  absolute,  "that  the  questions 
might  receive  a  full  and  final  determination."  But  where  the 
relator  concedes  the  correctness  of  the  facts  relied  upon  by 
the  respondent,  and  if  the  conclusion  of  law  upon  those  facts 
is  that  the  State  is  not  entitled  to  the  relief  sought,  —  then 
the  rule  to  show  cause  may  be  discharged  and  the  petition 
dismissed,  without  further  protracting  the  litigation.^  On  the 
other  hand,  according  to  the  practice  of  the  English  King's 
Bench,  where  the  relator's  affidavit,  by  reason  of  some  defect, 
fails  to  show  a  right  to  have  the  information  filed,  but  this 
defect  is  helped  out  by  the  affidavit  of  the  respondent,  filed  in 
pursuance  of  the  rule  to  show  cause,  the  court  may,  after  look- 
ing at  all  the  affidavits,  make  the  rule  to  show  cause  absolute, 
and  order  the  information  to  be  filed.' 


'  Bull.  N.  P.  210  a;  United  States  of  the  transaction.    And  I  agree  that, 

V.  Lockwood,    1    Pinn.  (Wis.)    359;  in  so  doing,  we  xnust  not  garble  any 

State  V.  Burnett,  2  Ala.  140.  sentence  referred  to,  so  as  to  give  it 

"  Attorney-General  v.  Chicago  &c.  a  different  meaning  from  that  which 

R.  Co.,  112  111.  520,  535.  it  naturally  imports  when  taken  all 

*  Eex  V.  Mein,  3  T.  E.  596.  Lord  together;  but  still,  we  are  not  bound 
Kenyon,  C.  J.,  said:  "If  the  matter  to  take  the  whole  of  it  to  be  true, 
had  rested  on  the  relator's  affidavit  but  merely  refer  to  it  as  evidence  of 
alone,!  should  have  been  clearly  of  certain  facts.  Now,  the  relator's 
the  opinion  that  the  information  could  affidavit  had  omitted  to  state  in 
not  go;  but,  upon  conference  with  whom  the  right  of  election  was  to 
my  brothers,  I  find  that  it  is  not  the  office  of  portreeve,  which  chasm 
imusual  to  have  recourse  to  the  affi-  is  filled  up  by  the  defendant's  affi- 
davit against  the  rule,  in  order  to  davit,  disclosing  the  method  of  elec- 
come,  if  possible,  at  the  whole  truth  tion." 
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§  6788.  Rule  on  the  Respondent  to  Plead. — After  the  rule 
to  show  cause,  and  the  showing  of  cause  or  the  failure  to 
show  cause,  if  the  court  allows  the  information  to  be  filed,  it 
is  the  practice,  in  some  jurisdictions,  to  grant  a  rule  requir- 
ing the  defendant  or  defendants  to  plead  to  the  infornaation, 
within  a  stated  time,  fixed  by  the  court.  This  rule  to  plead 
is  served  on  the  defendants,  accompanied  with  a  copy  of  the 
information.' 


§  6789.  Process  and  its  Service.  —  "  The  practice  at  com- 
mon law,"  said  Dixon,  J.,  "  upon  informations  in  the  nature 
of  writs  of  quo  warranto,  was  to  bring  in  the  defendant  by 
process;  subpoena  and  attachment,  when  the  defendant  could 
be  personally  served,  and  was  liable  to  arrest;  venire  facias 
and  distrigas  in  other  cases,  as  against  peers,  corporations, 
etc.  If  an  appearance  was  not  thus  procured,  proceedings  of 
outlawry  were  had  against  defendants  subject  to  it,  and  a 
judgment  that  the  office  or  franchise  said  to  be  usurped 
should  be  seized,  was  rendered.  Whether  this  judgment 
would  mature  into  a  final  adjudication  of  the  right,  or  was 
merely  by  way  of  distress  to  force  the  defendant  to  come 
within  the  jurisdiction  of  the  court,  may  be  doubtful.*  No 
definite  time  was  required  to  elapse  between  the  teste  or  ser- 
vice of  subpoena  and  its  return.  It  might  be  tested  on  one 
day  and  served  and  returned  on  the  next.'  The  appearance 
must  have  been  entered  on  the  quarto  die  post,  and,  after  the 
appearance  was  eflfected  under  any  of  these  judicial  writs,  the 
defendant  must  have  been  ruled  to  plead."*  This  course  was 
pursued  whether  the  information  was  filed  under  the  statute 


'  In  Attorney-General  v.  Delaware      State  v.  Eoe,  26  N.  J.  L.  215;  State  v. 
&c.  E.  Co.,  38  N.  J.  L.  282,  285,  this  is      Pritchard,  36  N.  J.  L.  101. 
stated  to  be  the  practice  in  that  State,  ^  Citing  Eex  v.  Amery,  2  T.  E. 

on  the  following  authorities :   State      515 ;  s.  c.  4  T.  E.  122 ;  2  Kyd  Corp. 
t).  Thompson,  20  N.  J.  L.  689;  State     496;   People  v.  Eichardson,   4  Cow. 
*;.    Vreeland,    (M.S.)   A.    D.    1846;      (N.  Y.)  97,  and  note. 
State  V.  Gummersall,  24  N.  J.  L.  529 ;  •  Citing  Eex  v.  Ginever,  6  T.  E.  594. 

*  Citing  the  note  to  the  last  case. 
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of  9  Anne,  chapter  20,  or  not.^  In  the  modern  practice  in 
New  Jersey,  no  process,  in  fact,  issues,  except  the  order  to 
show  cause;  but,  upon  the  information  being  filed,  a  rule  is 
made  upon  the  defendant  to  plead,  and  this  rule,  together  with 
a  copy  of  the  information,  is  served  upon  him,  and  he  then 
puts  in  his  response.^ 

§  6790.  Further  of  This  Subject. — It  has  been  held  that 
the  directors  of  a  banking  corporation  are  without  authority 
to  waive  service  of  a  petition  praying  a  forfeiture  of  its  char- 
ter; or  to  waive  or  delay  the  period  within  which  third  per- 
sons may  intervene'  in  such  a  proceeding,  to  protect  their 
interests;  or  to  file  an  answer  which  virtually  confesses  the 
forfeiture  of  the  charter  and  admits  the  necessity  of  an  imme- 
diate liquidation  of  the  bank.'  But  this  decision  is  somewhat 
at  variance  with  the  decisions  in  other  jurisdictions,  which 
are  to  the  effect  that  the  directors  have  the  power  to  make  an 
assignment  of  all  the  assets  of  the  corporation  and  to  order  a 
liquidation.*  As  elsewhere  seen,*  directors  have,  in  general, 
full  power  to  act  for  the  corporation  in  all  matters  of  litigation; 
and  unless  there  is  some  restraining  statute,  no  reason  is  per- 
ceived why  they  have  not  power  to  waive  process,  or  to  make, 
for  the  corporation,  a  suitable  answer  in  a  proceeding  for 
its  dissolution  and  the  winding  up  of  its  affairs, — thougli  it 
may  be  conceded,  in  view  of  what  has  preceded,'  that  if,  in 
so  doing,  thej"^  betray  the  rights  of  the  corporation  or  of  the 
shareholders,  individual  shareholders  may  be  permitted  to 
intervene.'  In  Illinois,  the  practice  code  requires  that  the 
first  process  in  all  actions  in  courts  of  record  shall  be  a  sum- 
mons, except  when  special  bail  is  required,  which  summons 
shall  be  returnable  to  the  first  day  of  the  next  term  of  court, 

'  Attorney-General    v.    Delaware  '  Ante,  §  4478. 

&c.  E.  Co.,  38  N.  J.  L.  282,  284,  '  In  State  v.  Jefferson    Iron  Co., 

'  Ibid.  60  Tex.  312,  the  absence  of  a  citation 

•  State  V.  Citizens'  Sav.  Bank,  31  against    a    corporation    was    one    of 

La.  An.  836.  the  grounds  upon  which  it  was  held 

'  Ante,  §§  3986,  6473.  proper  to  dismiss  a  proceeding  to  dis- 

»  Ante,  i  3997 ;  post,  ch.  177,  art.  Bolve  it. 
IL 
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unless  ten  days  shall  not  intervene,  in  which  case  it  shall  be 
returnable  to  the  first  day  of  the  succeeding  term.  In  this 
respect,  the  practice  in  quo  warranto  is  the  same  in  that  State 
as  in  civil  cases,  and  the  defendant  is  required  to  be  sum- 
moned ten  days  prior  to  the  first  day  of  the  term  at  which 
the  writ  is  returnable.^  Where  leave  was  granted  to  file  the 
information  during  term  time,  and  a  summons  was  ordered 
to  be  issued  returnable  at  the  same  term,  it  was  held  that  a 
default  taken  upon  the  service  of  the  summons  was  irregular 
and  erroneous.^  In  Massachusetts,  the  early  practice  was  to 
file  the  information  in  any  county;  and  this  was  held  to  pro- 
duce no  inconvenience,  since  the  process  was  issued  return- 
able to  the  county  in  which  the  respondents  resided,  and 
they  would  be  holden  to  answer  only  in  their  own  county.' 
In  Pennsylvania,  the  early  practice  was  that,  when  leave  was 
granted  to  file  the  information,  the  defendants  must  be  sum- 
moned by  a  venire  or  subposna,  and  if  they  failed  to  appear 
must  be  brought  in  by  a  distrigas  or  attachment.  An  appear- 
ance, upon  the  previous  rule  to  show  cause,  did  not  put  them 
in  court  as  to  the  information;  therefore,  upon  filing  the  in- 
formation, the  relators  were  not  entitled  to  a  rule  to  plead.* 

§  6791.  Whether  the  Proceeding'  is  Civil  or  Crimmal. — 

There  is  a  difference  of  theory  upon  the  question  whether  the 
proceeding,  by  information  in  the  nature  of  quo  warranto 
against  a  private  corporation,  is  in  the  nature  of  a  civil  or  a 
criminal  proceeding.  Where  it  assumes  the  form  of  a  pro- 
ceeding  by  the  State,  on  the  relation  of  its  Attorney-General 
or  other  proper  prosecuting  ofiicer,  to  oust  a  body  of  adven- 
turers in  a  proceeding  against  them  personally,  or  to  oust  a 
corporation  in  a  proceeding  against  it  in  its  corporate  name 
and  character,  of  franchises  alleged  to  have  been  usurped,  it 
is  certainly  not  a  private,  but  a  public,  prosecution;'  and  its 
character  is  more  nearly  assimilated  to  that  of  a  criminal  pros- 

'  Lavalle  v.  People,  68  HI.  252.  *  Com.  v.  Sprenger,  5  Binn.  (Pa.) 

»  Ibid.  353. 

»  Com.  V.  Smead,  11  Mass.  74.  *  People  v.  Golden  Eule,  114  111.  34. 
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ecution,  especially  in  view  of  the  fact  that  the  judgment  may 
result  in  a  pecuniary  fine,  as  well  as  in  a  forfeiture  of  fran- 
chises and  privileges.^  But  nevertheless,  in  some  of  the  State 
jurisdictions,  it  is  regarded  as  a  civil,  rather  than  as  a  criminal, 
proceeding.^  Under  any  theory,  where  the  object  of  the  pro- 
ceeding is  to  determine,  as  between  two  private  individuals, 
the  title  to  an  office,  it  is  essentially  in  the  nature  of  a  civil 
proceeding.^ 

§  6792,  "Whether  the  Information  should  be  Framed  as 
a  Civil  or  Criminal  Pleading-.  —  With  this  preliminary  state- 
ment, let  us  consider  the  question  whether  the  information 
should  be  framed  as  a  civil  or  criminal  pleading.  Some  of 
the  courts  which,  in  theory,  assimilate  the  proceeding  to  a 
criminal  proceeding,  take  the  view  that  the  information  should 
be  drawn  with  the  same  degree  of  certainty  which  is  required  in 
indictments,  and  that  it  is  fatally  defective  when  it  fails  in  this 
measure  of  certainty.*  Other  courts  prefer  that  the  pleader 
should  pursue  the  analogy  of  civil  pleadings,^  and  the  latter 
view  is  favored  by  an  authoritative  writer  on  this  subject.' 

§  6793.  Setting  Forth  the  Ground  of  Forfeiture. —  In  a 

proceeding  by  information  in  the  nature  of  quo  warranto,  to 
forfeit  the  franchises  of  an  existing  corporation,  on  the  ground 

'  Post,  (i  6806;  ante,  §§  6767,  6768.  pie,  68  111.  252;  People  v.  Kingston 

'  Thus,  in  Colorado,  an  action  for  Tump.  Co.,  23  Wend.  (N.  Y.)  193 ;  s.  c. 

the  usurpation  of  a  franchise  or  office  35  Am.  Dec.  551 ;  People  v.  Bristol  &c. 

is  a  civil  action  under  the  code  of  Turnp.  Co.,  23  Wend.  (N.  Y.)  222. 

that  State,  and  is  governed  by  the  '  In  State  v.  Kupferle,  44  Mo.  154; 

rules  of  proceeding  applicable  to  civil  ».  c.  100  Am.   Dec.  265,  —  it  is  said 

actions,  and  is  instituted  by  filing  a  that  "the  information,  answer,  and 

complaint  and  issuing  a  summons ;  reply  are  subject  to  the  rules  govern- 

and  the  cause  proceeds  as  in  the  case  ing  corresponding  pleadings  in  strictly 

of  an  ordinary  civil  action.     Central  civil  causes, — the  information  in  this 

&c.  Eoad  Co.  V.  People,  5  Colo.  39 ;  regard  answering  to  the  petition  in 

Atchison,  Topeka  &c.  E..  Co.  v.  Peo-  civil  suits."     See  also,  in  support  of 

pie,  5  Colo.  60.  the  same  view,  State  v.  Commercial 

»  Ante,  §  767.  Bank,  10  Ohio,  535 ;  People  v.  Eichard- 

*  Territory  v.  Lockwood,  3  Wall,  son,  4  Cow.  (N.  Y.)  97;  Com.  o.  Coni- 

(U.  S.)  236;  Donnelly  •«.  People,  11  mercial  Bank,  28  Pa.  St.  383. 

111.  552 ;  8.  c.  52  Am.  Dec.  459 ;  Wight  •  High  Ex.  Leg.  Eem.,  §  710. 
V.  People,  15  111.  417 ;  Lavalle  v.  Peo- 
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of  a  neglect  of  the  public  duties  which  it  has  assumed,  the 
facts  necessary  to  show  such  neglect  of  duty  must  be  set  out 
with  all  the  exactness  of  pleading  required  in  actions  for 
penalties;^  and  the  same  rule  will  equally  apply  where  the 
ground  of  the  proceeding  is  an  abuse  of  its  franchises.  Such 
an  information  must  not  only  exhibit  a  substantial  cause  of 
forfeiture,''  but,  according  to  this  theory,  it  must  set  forth 
specifically  the  facts  and  data  by  reason  of  which  the  forfeit- 
ure is  demanded.'  Thus,  where  a  forfeiture  of  the  charter  of 
a  corporation  was  demanded  on  the  ground  that  a  loan  made 
by  the  State  to  the  corporation,  to  aid  in  the  construction  of 
its  railroad,  was  not  so  used,  it  was  necessary  to  state  so  in 
specific  language,  and  to  point  out  the  misappropriation  com- 
plained of.*  But,  as  the  allegation  was  that  the  defendant 
had  misappropriated  and  misapplied  the  money  received  from 
the  State,  it  would  seem  that  to  insist  upon  the  pleader  stating 
how  it  had  been  misappropriated  and  misapplied,  would  be  to 
require  the  mere  pleading  of  evidential  matters.  It  has  been 
held  necessary  to  aver  that  the  alleged  non-feasance,  mis- 
feasance, or  malfeasance,  was  willful  on  the  part  of  the  corpo- 
ration.^  It  has  been  held  that  an  information  charging 
a  corporation  with  usurping  certain  franchises  by  acting 
through  other  parties, — as,  for  instance,  the  action  of  the 
city  of  Cincinnati  through  the  board  of  trustees  of  the  Com- 
mercial Hospital  of  Cincinnati,  —  calls  in  question  only  the 
authority  of  the  usurping  corporation,  and  cannot  be  extended 
so  as  to  include  authority  not  derivable  from  the  corporation, 
and  which  such  parties  exercise  in  their  own  right.' 

§  6794.  Contradictory  Averments  in  the  Same  Paragraph 
Fatal. — Under  the  Indiana  Code  of  Civil  Procedure,  a  com- 
plaint in  such  an  information,  setting  forth,  in  the  same  para- 

•  People  V.  Kingston  Ac.  Turnp.  •  State  v.  Southern  &c.  E.  Co.,  24 

Co.,  23  Wend.   (N.  Y.)  193;  s.  c.  35  Tex.  80. 

Am.  Dec.  551 ;  People  v.  Bristol  &c.  *  Harris  v.  Mississippi  Valley  &o. 

Turnp.  Co.,  23  Wend.  (N,  Y.)  222.  K.  Co.,  51  Miss.  602. 

Compare  post,  ^  6804.  '  State  v.  Hampshire  Turnp.  Co., 

^  Attorney-General  v.  Petersburg  2  Sneed  (Tenn.),  254. 

&o.  R.  Co.,  6  Ired.  L.(N.  C.)  456.  •  State  i;.  Cincinnati,  23  Ohio  St.  445. 
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graph,  several  illegal  acta,  is  construed  as  a  single  paragraph; 
so  that,  if  the  allegations  are  contradictory  a"^  to  material 
facts,  the  whole  paragraph  will  be  adjudged  bad.^  Upon  this 
question,  it  has  been  reasoned  that,  "  if  a  complaint,  consisting 
of  a  single  paragraph,  should  aver  in  one  place  that  articles  of 
association  were  not  filed,  and  in  another  aver  that  they  were 
filed,  the  complaint  would  necessarily  be  bad,  for  the  conflict 
would  leave  no  facts  admitted  by  the  demurrer.  Or  if  a 
single  paragraph  shows  facts  constituting  a  prima  facie  cause 
of  action,  but  adds  to  them  facts  constituting  a  perfect  defense, 
the  pleading  would  certainly  be  bad  on  demurrer.  Thus,  if 
an  information  against  one  claiming  a  public  office  should 
show  that  the  claimant  did  not  receive  a  majority  of  the  votes 
cast,  but  should  also  show  that  his  competitor,  the  relator, 
was  ineligible,  it  would  be  bad.^  ....  It  is  perfectly  clear, 
therefore,  that  if  one  specification  is  overthrown  by  another 
specification  in  the  same  paragraph,  the  whole  paragraph,  in 
so  far  as  it  counts  upon  the  cause  on  which  the  specifications 
are  flatly  contradictory,  is  bad."  * 

§  6795.  Other    Allegations  'Wliieli    must    be    Made.  —  In 

Illinois,  an  information  in  the  nature  of  a  quo  warranto  must 
be  exhibited  "  in  the  name  and  by  the  authority  of  the  people 
of  the  State." ^  In  Indiana,  an  information  under  a  statute" 
against  a  number  of  persons  who  claim  to  be,  but  are  not  le- 
gally, an  incorporated  company,  must  state  that  they  have 
acted  within  that  State  as  a  corporation.*  It  has  been  held  in 
Mississippi  that  in  a  proceeding  in  the  nature  of  a  writ  of  quo 
warrarito  against  individuals,  alleging  that  they  have  exercised 
and  enjoyed,  without  legal  authority,  the  franchise  of  being  a 
banking  corporation,  it  is  not  sufficient  for  the  defenda.nts 
merely  to  show  that,  by  an  act  of  the  legislature,  a  banking  cor- 
poration was  established,  of  which  they  are  members,  and  by 
virtue  of  which  they  exercise  the  said  franchise;  but  they  must 

»  State  V.  Foulkes,  94  Ind.  493. 
»  Citing  State  v.  Bieler,   87  Ind.  *  Wight  v.  People,  15  HI.  417. 

320 ;  Reynolds  v.  State,  61  Ind.  392.  »  Ind.  Code  Civ.  J^roc,  §  49. 

"  State  V.  Foulkes,  94  Ind.  493,496,  •  State  v.  Kingan,  51  Ind.  142. 

497. 
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also  show  that  the  corporation  was  in  such  a  state  of  organ- 
ization that  it  could  use  the  privileges  of  a  bank,  and  that 
they  are  authorized  to  bind  the  corporation  by  their  acts  done 
according  to  the  terms  of  the  charter.*  In  a  jurisdiction 
where  many  of  the  corporations  of  the  kind  proceeded  against 
had  been  created  under  special  charters,  it  was  held  necessary, 
in  such  an  information,  seeking  to  forfeit  the  franchises  of  a 
plank-road  company,  either  to  give  the  date  of  the  organiza- 
tion of  the  corporation,  so  as  to  make  it  appear  that  it  had 
organized  since  the  period  when  special  charters  were  pro- 
hibited by  the  constitution,  or  else  to  show  under  what  particu- 
lar statute  it  was  organized  and  acting,  so  that  the  court  might 
know  what  the  powers  and  duties  were  which  the  information 
alleged  had  been  misused?  On  the  other  hand,  it  was  said 
in  a  case  in  Michigan,  by  Mr.  Justice  Cooley,  speaking  for 
the  court:  "Where  a  corporation  has  been  created  by  special 
charter,  we  do  not  regard  it  necessary,  though  perhaps  usual, 
to  do  more  in  the  information  than  to  aver  its  existence  in 
general  terms;  since  the  court  is  bound  to  i&ke  judicial  notice 
of  the  charter,^  and  is  thus  informed  of  the  actual  corporate 
existence."*  But  it  was  held  that  this  principle  did  not  ap- 
ply in  a  case  where  the  information  charged  the  defendants 
with  intrusion  into  the  offices  of  wardens  and  vestrymen  of  St. 
Paul's  Church  in  Detroit,  —  "  a  corporation  created  by  the  au- 
thority of  this  State."  Mr.  Justice  Cooley  said:  "As  the  body 
in  question  has  no  such  charter,  and  if  it  exists  as  a  corpora- 
tion at  all,  must  have  been  constituted  such  under  some  general 
law  of  the  Territory  or  State,  by  acts  in  pais,  it  is  obvious  that 
there  is  nothing  upon  the  face  of  this  information  by  which 
the  court  can  see  that  the  allegation  that  the  church  is  a  cor- 
poration is  true  in  fact.  The  bare  averment  that  it  is  one  is 
but  a  conclusion  of  law  drawn  by  the  pleader,  but  which  the 
court  ought  to  have  the  means  of  drawing  for  itself  from 
the  facts  set  forth."®     A  section  of  the  Revised  Statutes  of 

>  State  V.  Brown,  33  Miss.  500. 
'  Danville  &c.  Co.  v.  State,  16  Ind.  *  People  v.  De  Mill,  15  Mich.  164, 

456.  179 ;  s.  c.  93  Am.  Dec.  179. 

'  Citing  a    statute    so  requiring:  '  Ibid. 

Comp.  L.  Mich.,  §  2,  cl.  18. 
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the  United  States  relating  to  national  banks  declares  that, 
"  if  the  directors  of  any  national  banking  association  shall 
knowingly  violate  or  knowingly  permit  any  of  the  officers, 
agents,  or  servants  of  the  association  to  violate  any  of  the 
provisions  of  this  title,  all  the  rights,  privileges,  and  fran- 
chises of  the  association  shall  be  thereby  forfeited."*  It 
has  been  held  that,  as  the  section  refers  only  to  acts  done  by 
the  directors,  or  by  the  executive  officers  with  the  knowledge 
of  the  directors,  an  information  seeking  a  forfeiture,  which 
charges  that  the  association  did  the  act,  is  insufficient.  There- 
fore, in  an  information  charging  that  "  the  banking  associa- 
tion and  the  directors  thereof  did  knowingly  permit,"  etc., 
the  allegation  that  the  association,  aside  from  the  directors, 
permitted  the  doing  of  the  alleged  acts,  tenders  an  immaterial 
issue,  and  should  be  stricken  out  on  motion." 

§  6796.  When  the  Information  Admits  the  Existence  of 
the  Corporation.  —  On  a  principle  elsewhere  more  fully  dis- 
cussed, *  it  is  a  rule  that,  where  the  information  proceeds 
against  the  corporation  by  its  corporate  name,  this  fact 
admits  the  existence  of  the  corporation.* 

§  6797.  What  the  Information  must  State  where  the  Pro- 
ceeding' is  to  Annul  Franchises  never  Granted.  —  Where  the 
object  of  the  proceeding  is  to  oust  individuals  or  corporations 
of  franchises  which  the  State  asserts  that  it  has  never  granted, 
then  it  is  strictly  analogous  to  the  ancient  writ  of  quo  war- 
ranto, which  was  a  prerogative  writ  proceeding  in  right  of 
the  King,  by  which  the  King,  through  his  Attorney-General, 
demanded  of  the  defendants  to  know  by  what  warrant  —  quo 
warranto  —  they  assumed  to  exercise  certain  franchises  which 
it  was  alleged  they  were  exercising.*  Here  the  Attorney- 
General  is  not  obliged  to  aver  anything  in  the  first  instance, 

I  Rev.  Stat.  U.  S.,  §  5239.  15  Wend.  (N.  Y.)  113;  ».  c.  30  Am. 

'  Trenholm   v.  Commercial    Nat.  Dec.  33;  State  t;.  Hannibal  &c.  R.  Co., 

Bank,  38  Fed.  Rep.  323.  37  Mo.  App.  496. 

'  Post,  ch.  184,  art.  II.  '  Ante,    §    6767.     Compare    post, 

*  People  V.  Rensselaer  &c.  R.  Co.,  §  6804. 
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except  in  the  most  general  terms;  but,  in  right  of  his  sover- 
eign, he  calls  upon  the  defendants  to  show  cause  why  they 
assume  to  exercise  the  franchises  named;  and  this  puts  the 
burden  upon  them  either  to  disclaim  or  justify.'  Where  this 
is  the  ofl3ce  of  the  information,  it  has  no  analogy,  either  to 
an  indictment  or  to  a  declaration  in  an  ordinary  action  at 
common  law;  the  Attorney-General  is  not  obliged  to  do  more 
than  set  out  in  the  most  general  terms  the  title  of  the  Crown 
or  of  the  State  to  the  relief  sought;  since  the  source  of  the 
franchise  is  in  the  sovereign  or  in  the  State,  and  the  respond- 
ents must,  at  all  times,  be  prepared  to  show  how  they  became 
entitled  thereto.*     But  in  a  ppoceeding  to  oust  persons  alleged 


'  Ante,  §  775. 

'  People  V.  Utica  Ins.  Co.,  15 
Johns.  ('N.  Y.)  358 ;  «.  c.  8  Am.  Dec. 
243;  People  v.  Ridgley,  21  111.  65; 
State  V.  Gleason,  12  Fla.  190,  265; 
People  V.  Thacher,  55  N.  Y.  525;  s.  c. 
14  Am.  Eep.  312.  Upon  this  ques- 
tion it  has  heen  said :  "  It  is  very  well 
settled  that,  in  an  information  in  the 
nature  of  a  quo  warranto,  it  is  not 
necessary  to  set  forth  the  franchises 
and  privileges  alleged  to  be  usurped, 
except  in  general  terms.  It  is  always 
the  right  of  the  government  to  call 
upon  those  who  assume  corporate 
powers,  to  require  them  to  say  by 
what  warrant  they  do  so;  and  when 
the  defendants  set  forth  their  claims 
by  plea,  the  Attorney-General  may  re- 
ply and  show  the  special  grounds  he 
relies  on."  People  v.  River  Raisin 
&c.  R.  Co.,  12  Mich.  389;  g.  c.86  Am. 
Deo.  64,  66,  opinion  by  Campbell,  J. ; 
citing  2  Kyd  Corp.  399,  403, 440;  Ang. 
&  Ames  Corp.,  §§  734,  756,  759,  760; 
People  V.  Bank  of  Niagara,  6  Cow. 
(N.  Y.)  196;  People  v.  Bank  of  Hud- 
son, 6  Cow.  (N.  Y.)  217.  In  People 
V.  De  Mill,  15  Mich.  164,  180,  this 
doctrine  is  fully  recognized,  and  the 
court  say  :  "  "We  have  no  disposition 
to    qualify    these    decisions    in    any 


way,"  —  that  is  to  say,  the  decisions 
holding  that  the  allegations  of  the 
Attorney-General  may  be  of  the  most 
general  character,  while  the  defend- 
ant is  required  to  set  forth  specifically 
and  with  particularity  the  grounds  of 
his  claim  to  the  continued  existence 
of  his  right.  But  it  is  pointed  out 
that  the  principle  has  no  application 
where  the  Attorney-General  files  the 
information  at  the  instance  of  a  prir 
vate  relator  to  oust  individuals  from 
corporate  offices.  Informations  in 
equity  by  the  Attorney-General  to  re- 
strain a  corporation  from  doing  an 
act  which  is  ultra  vires  and  injurious 
to  public  right,  ought,  it  should  seem, 
to  be  governed  by  the  same  rule  of 
pleading  which  governs  a  proceeding 
by  information  in  the  nature  of  quo 
warranto  to  forfeit  a  corporate  fran- 
chise ;  but  it  has  been  held  that  an 
information  by  the  Attorney-General 
to  restrain  a  corporation  from  per- 
forming a  certain  act  must  show,  not 
merely  a  claim  of  power  to  do  the  act, 
but  also  an  apparent  intention  to  ex- 
ercise this  power.  Attorney-General 
V.  Eau  Claire,  37  Wis.  400.  And  this 
is,  perhaps,  in  accordance  with  the 
rule  of  equitable  pleading  applicable 
to  all  bills  quia  timet. 
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to  be  usurping  the  offices  of  a  corporation,  this  rule  has  been 
held  not  to  extend  so  far  as  to  exonerate  the  Attorney-Gen- 
eral from  setting  forth  the  existence  of  the  corporation,  which 
is  a  jurisdictional  fact.* 

§  6798.  Course  of  Pleadingr  in  Such  Cases.  — Where  such 
is  the  nature  of  the  proceeding,  so  that  the  State,  in  virtue  of 
its  sovereign  authority,  does  no  more,  at  the  outset,  than  to 
call  upon  the  defendants  to  show  by  what  authority  they 
exercise  their  franchises,  they  show  cause  by  pleading  their 
charter.  The  State  then  replies,  setiing  up,  in  distinct  para- 
graphs, the  grounds  of  forfeiture  upon  which  it  intends  to 
insist.  The  defendants  then  either  demur  to  these  grounds  of 
forfeiture,  or  traverse  them.  If  they  demur  to  them,  then, 
of  course,  the  judgment  of  the  court  merely  deals  with  tlieir 
sufficiency  in  law.  If  they  are  traversed,  the  burden  of  estab- 
lishing them  is. on  the  State.^  The  right  to  require  the  de- 
fendants to  show  cause  why  they  exercise  the  given  franchises, 
is  merely  the  privilege  of  the  State;  and  it  may,  of  course, 
through  its  Attorney-General,  waive  the  privilege,  and  as- 
sume, at  the  outset,  the  burden  of  alleging  and  proving  the 
respect  in  which  the  defendants  have  misused  or  failed  to  use 
the  franchises  conferred  upon  them.  Thus,  in  Pennsylvania, 
the  Attorney-General  may  disclose,  in  his  information,  the 
specific  grounds  of  forfeiture,  or,  he  may  merely  set  forth  the 
franchises  alleged  to  have  been  illegally  exercised,  and  call  upon 
the  defendants  to  show  by  what  authority  they  are  held.* 

§  6799.   When   Defendant   must   Justify   or   Disclaim. — 

Where  the  object  of  the  proceeding  is  such  as  already  de- 

'  People  V.  De  Mill,  15  Mich.  164,  demurrer  to  the  replication) ;  State  v. 

181;   s.  c.  93   Am.   Dec.   179;    ante,  Commercial  Bank,  13  Smedes  &  M. 

§776.  (Miss.)  569;  s.  c.  53  Am.  Dec.  106 

'  This  will  appear  from  a  number  (determined  on  demurrer  to  the  rep- 

of   characteristic  cases:  —  People    v.  lication). 

Bank  of  Hudson,  6  Cow.  (N.  Y.)  217  *  Com.  v.  Commercial  Bank,   28 

(determined  on  demurrer  to  the  rep-  Pa.  St.  383.    Information  amendable 

lication) ;    State    v.    Seneca    County  and  not  quashed  for  matter  of  Jorm. 

Bank,  5  Ohio  St.  171  (determined  on  Jbid, 
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scribed,'  to  oust  one  or  more  persons,  or  a  corporation,  of  fran- 
chises which  have  never  been  granted,  but  which  have  been 
usurped,  the  respondent  or  respondents  must  either  justify  or 
disclaim:  a  mere  plea  of  not  guilty  or  of  non-usurpavit  is  not  a 
good  plea;  because,  as  already  seen,*  the  respondent  is  called 
upon  to  show  by  what  authority  he  holds  the  office  or  franchise 
referred  to;  and  such  a  plea  does  not  show  his  warrant  or  au- 
thority.' He  may,  in  a  proper  case,  justify  as  to  part,  and  dis- 
claim as  to  part;*  and,  under  the  codes  of  some  of  the  States, 
he  may  set  forth  as  many  defenses  as  he  has.'  "The  defendant, 
in  answering  such  demand  of  the  State,  unless  he  disclaim  all 
right  to  the  franchise  in  question,  and  deny  that  he  has  as- 
sumed its  exercise,  must  show  such  facts  as,  if  true,  com- 
pletely invest  him  with  the  legal  title  to  it;  otherwise  the  law 
considers  him  a  usurper,  and  denounces  judgment  against 
him,  leaving  the  franchise  to  be  held  by  the  State,  or  such 
other  person  as  may  have  a  valid  legal  title  thereto,  derived 
by  or  from  some  grant  or  authority  from  the  State."  ° 

§  6800.  Nature  of  the  Plea  of  Justification.  —  A  plea  of 
justification  is  essentially  a  plea  of  title.  It  must  set  out,  with 
distinctness,  the  source  of  the  title  claimed  by  the  respondent 
or  respondents.  If  the  proceeding  is  against  individuals, 
challenging  their  right  to  be  a  corporation,  their  plea  must 
precisely  state  the  manner  in  which  they  claim  to  be  a  corpo- 
ration.' In  such  a  case  the  plea  usually  sets  forth  the  char- 
ter of  the  corporation,  if  there  is  one;  and  this  is  held  to 
exhibit  a  prima  facie  defense,  since  the  corporation  is  pre- 
sumed to  have  continued  to  exist  and  to  perform  its  duties 
until  the  date  of  the  filing  of  the  information.  But  if,  in 
addition  to   this,  the   plea  contains  allegations   intended   to 

'  Ante,  §  6797.  '  People   v.  Richardson,  4    Cow. 

'  Ante,  §§  775,  6797.  (N.  Y.)  97, 113,  note,  where  forms  are 

"  Bull.  N.  P.  211a;  State  v.  Utter,  collected. 
14  N.  J.  L.  84;  State  v.  Barron,  57  '  People  i).  Stratton,  28  Gal.  382. 

N.  H.  498 ;  State  v.  Harris,  3  Ark.  570 ;  o  State  v.  Harris,  3  Ark.  570 ;  «.  c 

s.  c.  36  Am.  Dec.  460 ;  Illinois  &c.  K.  36  Am.  Dec.  460. 
Co.  V.  People,  84  111.  426.  '  Pes  v.  Beardwell,  2  Keb.  52. 
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show  either  the  continued  existence  of  the  corporation  down 
to  the  filing  of  the  information,  or  a  state  of  facts  estopping 
the  State  from  insisting  upon  a  forfeiture  of  its  franchises  for 
causes  arising  prior  to  a  certain  period,  these  allegations  are 
surplusage,  and,  on  motion  of  the  Attorney-General,  may  be 
stricken  out.^  The  plea  properly  recites  the  several  acts  of 
the  legislature  constituting  the  defendant  a  corporation.* 

§  6801.  Attorney-General  Demurs  or  Replies.  —  After  the 
plea  of  justification  or  disclaimer,  the  Attorney-General  de- 
murs or  replies,  and,  according  to  an  early  statement  in  New 
York,  the  proceedings  then  continue  in  the  same  manner  as 
in  civil  actions,^  —  though  this  may  not  be  the  rule  in  other 
jurisdictions  where  the  proceeding  is  regarded  as  criminal  in 
its  nature.* 

§  6802.  When  Court  will  Give  Judgrment  on   the  Plea.  — 

It  was  ruled  in  the  King's  Bench,  in  an  old  case,  that  where 
the  defendant  to  an  information  in  the  nature  of  a  quo  war- 
ranto for  usurping  a  corporate  office,  sets  out  a  bad  title  to  the 
office  in  his  plea,  the  court  will  give  judgment  on  the  plea,  as 
importing  a  confession  of  the  usurpation,  and  will  not  allow 
a  repleader.^  This  rule  was  made  at  a  time  when  the  practice 
was  so  rigid  that  repleaders  were  not  allowed  except  where 
the  original  plea  had  failed  in  matter  of  form  merely,  and 
when  they  were  not  allowed  to  cure  deficiencies  in  matter  of 
substance.  The  principles  of  modern  pleading  would  allow 
the  plea  to  be  amended. 

*  Attorney-General  v.  Michigan  is  described,  and  which  paper  as  de- 
State  Bank,  2  Dougl.  (Mich.)  359.  scribed  may  or  may  not  be  within 

"  State  V.  Mississippi  &c.  E.  Co.,  the  meaning  of   the  law  forbidding 

20  Ark.  495.    Compare  People  v.  Ee  banking  by  unauthorized  persons,  is 

Mill,  15  Mich.  164 ;  s.  c.  93  Am.  Dec.  defective,  as  tendering  an  immaterial 

179,  —  where  it  was  held  that  the  in-  issue.    People  v.  River  Raisin  &c.  R. 

formation  must  set  forth  such  acts.  Co.,  12  Mich.  389;  s.  c.  86  Am.  Bee. 

It  has  been  held,    in  a  proceeding  64,  68. 

against    a    railway    corporation    for  '  People    v.  Richardson,   4    Cow. 

usurping  banking  privileges,  by  Isau-  (N.  Y.)  97,  118. 

ing  paper  in  the  similitude  of  bank  *  Compare  ante,  §  767,  with  ante, 

notes,  that  a  plea  that  the  dpfend-  §  6791. 

ants  have  issued  certain  paper,  which  °  Rex  v.  Philips,  1  Strange,  394. 
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§  6803.  Substance  of  the  Replication.  —  The  Attorney- 
General  may  reply,  setting  out  the  specific  acts  of  omission 
upon  which  he  grounds  the  right  of  the  State  to  a  forfeiture 
of  the  franchises  claimed,  and  praying  a  judgment  of  dissolu- 
tion,—  and  this  is  not  a  departure  in  pleading.^  But  judicial 
holdings  have  not  been  uniform  in  maintaining  this  illogical, 
incongruous,  aud  uncertain  course  of  pleading." 

§  6804.  TV^hat  the  Information  must  State  where  the  Pro- 
ceeding- is  to  Forfeit  the  Franchises  already  Granted.  —  But 

where  the  proceeding  is  against  a  corporation  to  forfeit  for 
misuser  or  non-user,  franchises  already  granted,  and  put  an 
end  to  its  existence,  or  to  forfeit  some  of  its  franchises  which 
it  has  abused  or  neglected  while  allowing  it  to  exist  and  exer- 
cise the  others,  —  the  nature  of  the  proceeding  is  essentially 
dififerent.  It  is  essentially,  in  its  nature,  a  public  accusation  of 
a  public  offense,  and  if  the  State  establishes  the  existence  of 
the  offense,  the  judgment  of  the  law  which  follows  is  highly 
penal.  Such  a  proceeding  is,  therefore,  closely  analogous  to  a 
criminal  action;  and  it  must  follow,  upon  the  analogies  of  the  , 
common  law,  that  the  burden  is  upon  the  State  in  the  first  in- 
stance, as  in  a  criminal  case;  that  the  State  must,  in  the 
information  filed  by  its  Attorney-General,  set  forth  the  accu- 
sation which  it  makes  against  the  defendant,  upon  which  it 
demands  the  judgment  of  forfeiture,  with  the  same  particu- 
larity as  in  an  indictment,  or  if  not  with  that  particularity, 
at  least  with  clearness  and  definiteness  as  to  every  essential 

'  Com.  V.  Commercial  Bank,  28  Pa.  tion  of  certain  franchises,  and  the  de- 

St.  383;  State  v.  Commercial  Bank,  fendant    answers    in    its    corporate 

10  Ohio,  535;    People    v.  Kankakee  capacity,  setting  up  its  charter  and 

River  Imp.  Co.,  103  111.  491;  People  justifying    thereunder,  —  the   Attor- 

V.  Bank,  6  Cow.  (N.  Y.)  196;  State  v.,  ney-General  cannot  file  a  replication 

Pennsylvania  &c.  Canal  Co.,  23  Ohio  denying  the  validity  of  the  incorpo- 

St.  121 ;  People  v.  Richardson,  4  Cow.  ration  of  the  defendant,  because  ihis 

(N.  Y.)  97,  118.  ia  a  departure  from  the  information, 

'^  In  Ohio,  where  the  proceeding  which  impliedly  admits  the  existence 

has  been  regulated  by  statute,  it  has  of  the  corporation.    State  v.  Cincin- 

been  held  that  where  such  an  infor-  nati    Gaslight  &c.  Co.,  18  Ohio  St. 

mation  is  filed  against  a  defendant  in  262. 
its  corporate  name,  charging  usurpa- 
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matter/  In  such  a  proceeding,  the  Attorney-General  is  re- 
quired to  set  out  in  his  information  the  specific  ground  of 
forfeiture,  in  a  direct  and  traversable  form.*  Adherence  to  this 
rule  would  tend  to  simplicity  and  certainty  in  making  up  the 
issues,  and  would  be  favorable  to  justice  in  the  subsequent 
stages  of  the  proceeding.  But  there  are  cases  which  depart 
from  it  to  the  extent  of  holding  that  the  information  may 
charge  the  corporation  generally  with  usurpation,  and  that 
when  the  corporation,  in  its  plea,  sets  forth  its  charter  and 
justifies  under  it,  the  Attorney-General  may,  without  a  de- 
parture, in  his  pleading,  reply  the  causes  of  forfeiture  spe- 
cially.^ The  incongruity  in  these  holdings  is  greater  when  it 
is  considered  thatthej'  were  made  in  cases  where  the  proceeding 
was  against  the  corporation,  which  fact  necessarily  carried  with 
it  an  admission  of  the  existence  of  the  corporation.  It  was, 
therefore,  essentially  a  proceeding  to  oust  an  existing  corpo- 
ration of  all  or  a  part  of  its  franchises,  by  reason  of  some 
ground  of  forfeiture  which  it  had  incurred;  and  upon  the 
simplest  and  most  obvious  principles  of  pleading,  the  State 
ought  to  set  out  those  grounds  of  forfeiture  in  the  first  in- 
stance, and  not  require  the  corporation  to  establish,  in  the 
first  instance,  what  the  State  admits,  and  then  allow  the  State 
to  unmask,  in  a  replication,  the  real  ground  of  its  action.* 

§  6805.  Burden  of  Proof.  —  The  same  distinctions  attend 
the  question  of  the  burden  of  prooj.  Recurring  to  the  prem- 
ise that  the  source  of  all  franchises  and  ofiices  is  in  the 

'  Ante,  §  771.  relator,  who  himself  seeka  to  recover 

'  Attorney-General  v.  Petersburg  possession  of  an  office,  so  that  it  is  in 

&c.  E.  Co.,6Ired.  L.  (N.  O.)  456  (un-  effect  a  contest  for  the  possession  of  a 

der  a  statute) ;  People  v.  Manhattan  public  office  between  two  private  per- 

Cc,  9  Wend.  (N.  Y.)  351;  Peoples,  sons,  the  relator  must  allege  the  facts 

Kingston  &c.  Turnp.  Eoad   Co.,  23  which  show  his  eligibility  and  title  to 

"Wend.  (N.  Y.)  193;  s.  c.  35  Am.  Dec.  the  office.     State  v.  Boal,  4H  Mo.  528; 

551 ;  State  v.  Parsons,  40  N.  J.  L.  1.  ante,  ^  775.   The  reason  is  that  a  judg- 

'  People  V.  Bank,  6  Cow.  (N.  Y.)  ment  against  the  respondent,  without 

196;  People?).  Kankakee  River  Imp.  proof  by  the  relator  of  his  title  to 

Co.,  103  111.  491.  Compare  ante,  §  6797.  the  office,  will  not  reach  the  remedy 

*  On  the  other  hand,  where  the  whioh  lie  seeks.    People  v.  Thacher, 

proceeding  is  prosecuted  by  a,  private  55  N.  Y.'  525;  s.  c.  14  Am.  Eep.  312. 
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sovereign,  and  that  where  the  object  of  the  proceechng  is 
merely  to  oust  the  corporation,  or  an  individual  or  body  of  in- 
d. .  iduals,  oi  franchises  which  they  have  usurped,  or  of  offices 
into  which  they  have  intruded,  and  where  it  is  not  a  proceed- 
ing by  &  private  relator  to  contest  aright  to  a  corporate  office, 
—  and  remembering  also  that  the  information  in  such  a  case 
need  not  show  title  in  the  people  except  in  general  terras,  but 
that  the  defendant  is  required  to  allege  specifically  the  grounds 
of  the  right  which  it  claims,  —  the  conclusion  follows  that 
the  general  burden  of  proof  is  on  the  defendant}  For  in- 
stance, in  such  a  proceeding,  charging  the  defendants  with 
usurping  the  public  franchise  of  operating  a  ferry,  if  they 
attempt  to  defend  on  the  ground  that  they  have  a  legal  right 
to  use  the  ferry,  the  burden  is  on  them  to  show  a  valid  title.* 
On  the  other  hand,  where  the  information  is  prosecuted  on 
the  relation  of  a  private  individual  to  contest  a  ri^iht  to  a  cor- 
porate office,  or  other  right  in  a  private  corporation,  he  must 
not  only  specifically  set  out  the  grounds  of  his  right,'  but  the 
burden  of  proof  is  upon  him  to  establish  it  by  evidence.^ 
Where  a  private  corporation  claims  franchises  which  are 
against  public  right, —  such,  for  instance,  as  the  exclusive 
right  to  maintain  a  railway  in  the  streets  of  a  city,  —  it  must 
clearly  show  that  it  is  entitled  to  the  same.  If  the  charter 
leaves  the  right  doubtful,  it  must  be  resolved  in  favor  of  the 
Commonwealth.* 

§  6806.  Nature  of  the  Judgment  when  Rendered  for  the 
State. — Where  the  proceeding  was  against  a  corporation  for 

>  People    V.   Utica    Ins.    Co.,    15  corporation,  must  in  some  way  be  af- 

Johns.  (N.  Y.)  358 ;  g.  c.  8  Am.  Dec.  firmatively  shown  to  the  satisfaction 

243;  People  v.  Thacher,  55  N.  Y.  525;  of  the  court;  and  that  an  acceptance 

s.  c.  14  Am.  Eep.  312;  Peoples.  Eiver  of  it  cannot  be  inferred,  upon  which 

Baisin  &c.  R.  Co.,  12  Mich.  389,  395;  to  ground  forfeiture   of   its  charter. 

Ang.  &  Ames  Corp.,  §756;  States.  Com.  v.  Bank  of   United  States,  2 

Harris,  3  Ark.  570;  s.  c.  36  Am.  Dec.  Ashm.  (Pa.)  349. 
460.  '  -Ante,  §  775. 

2  Gunterman    v.  People,   138  111.  *  Ante,  §  776. 
618;  s.  c.  28  N.  E.  Rep.  1067.    It  was          *  Com.  v.  Central  Passenger  Rail- 
ruled  in  an  old  case  that,  in  a  pro-  way,  52  Pa.  St.  506.    For  other  dis- 
■ceeding  penal  in  its  character,   the  tinctions  as  to  the  burden  of  proof, 
fact  of  the  atjceptance  of  a  law,  by  a  see  ante,  §  1^76. 
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the  usurpation  of  a  franchise,  the  ancient  form  of  the  judg- 
ment was  that  the  franchise  be  seized  into  the  hands  of  the 
King;  but  under  the  later  proceeding  by  information,  a  fine 
was  imposed  and  an  ouster  adjudged,  without  forfeiture  of 
the  franchise.'  In  respect  of  the  form  of  the  judgment,  a 
distinction  is  taken  between  an  information  against  indivi'l- 
uals  for  usurping  a  corporate  franchise,  and  an  information 
against  a  corporation.  "  Whenever  individuals,  or  a  corpo- 
ration, shall  be  found  guilty,  either  of  usurping  or  intruding 
into  any  office  or  franchise,  or  of  unlawfully  holding,  judg- 
ment of  ouster  shall  be  rendered,  and  a  fine  may  be  imposed; 
but  where  the  proceeding  is  against  a  corporation,  and  a  con- 
viction ensues  for  misuser,  non-user,  or  surrender,  judgment 
of  ouster  and  of  dissolution  shall  be  rendered :  which  is  equiv- 
alent to  judgment  of  seizure  at  common  law."^  The  kind  of 
judgment  which  may  be  rendered,  in  case  the  prosecution 
succeeds,  may,  perhaps,  be  classified,  according  to  the  nature 
of  the  case,  thus:  1.  Where  the  proceeding  is  against  indi- 
viduals, to  require  them  to  show  by  what  authority  they  exer- 
cise the  franchise  of  being  a  corporation,  a  judgment  ousting 
them  of  such  franchise.  2.  Where  it  is  prosecuted  against  a 
corporation  for  a  misuser  or  non-user  of  its  franchises,  a  judg- 
ment ousting  it  of  its  franchises,  or,  as  it  is  sometimes  called, 
a  judgment  of  seizure, —  seizing  its  franchises  into  the  State's 
hands.  3.  Where  the  corporation  is  usurping  a  particular 
franchise  which  it  does  not  possess,  a  judgment  ousting  it  of 
such  franchise,  though  not  ousting  it  of  its  general  franchise 
of  being  a  corporation.  This  judgment  of  ouster  is  equiva- 
lent to  the  judgment  of  seizure  at  common  law."     4.  Where 

1  Eex  V.  City  of  London,  3  Harg.  v.  London  (3  Harg.  St.  Tr.  545),  the 

St.  Tr.  545.  rule  was  said  by  Sir  Robert  Sawyer 

^  People  V.  Kensselaer  &c.  E.  Co.,  to  be  this:  When  it  clearly  appears 

15  Wend.  (N.  Y.)  113,  128;  «.  c.  30  to  the  court  that  a  liberty  is  usurped 

Am.  Dec.  33,  37.    See  also  State  v.  by  wrong,  and  upon  no  title,  judg- 

Bradford,  32  Vt.  50;  People  v.  Rich-  ment  of  ouster  shall  be  entered.    But 

ardson,  4  Cow.  (N".  Y.)  97,  120.  when  it  appears  that  a  liberty  has 

'  See  People  v.  Rensselaer  &c.  R.  been  granted,  but  has  been  misused, 

Co.,  15  Wend.  (N.  Y.)  113;  e.  c.  30  judgment  of  seizure  into  the  King's 

Am.  Dec.  33,  37.  In  the  case  of  Rex  hands  shall  be  given.  The  reason 
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the  contest  is  by  a  private  relator  for  the  possession  of  a  corpo- 
rate office,  then,  by  analogy  to  the  rule  in  the  case  of  a  similar 
contest  for  the  possession  of  a  public  office,  a  judgment  of 
ouster  against  the  incumbent  does  not,  of  itself,  entitle  the 
relator  to  be  admitted,  but  he  must  prove  his  title  to  the  office.' 
5.  AfineTa&y  be  imposed,  in  the  discretion  of  the  court,  but 
the  fine  is  generally  nominal.  The  imposition  of  a  fine  was 
authorized  by  an  English  statute,^  which  directed  that  if  the 
defendant  be  convicted,  judgment  of  ouster  as  well  as  fine 
might  be  given  against  him,  and  that  the  relator  should  pay 
or  receive  costs  according  to  the  event  of  the  suit.'  But  it 
should  be  kept  in  mind  that  the  judgment  cannot  go  beyond 
what  is  stated  above,  and  that,  if  it  extend  to  a  seizure  of  the 
property  of  the  corporation,  that  part  of  the  judgment  will 
be  erroneous.*  Nor  can  it  extend  to  the  appointment  of  a 
receiver  without  statutory  authority.® 

§  6807.  Ousting  the  Corporation  of  Particular  Franchises. 

An  information  in  the  nature  of  a  quo  warranto  may  be  main- 
tained by  the  State,  or  by  the  State  through  the  Attorney- 
General,  to  restrain  a  corporation  from  exercising  a,  particular 
franchise,  power,  or  authority,  not  possessed  by  it  under  its 
charter  or  governing  statute,^  in  which  case,  as  elsewhere  seen,' 
the  judgment  of  the  court,  if  in  favor  of  the  State  or  the  peo- 

given  for  this  distinction  was  this :  1887 ;  Pub.  Acts  Mich.  1887,  No.  89, 

That  which  came  from  the  King  was  p.  97 ;  amending  How.  Stat.   Mich., 

returned  there  by  seizure ;  but  that  §  8657. 

which  never    came    from  him,   but  *  Bank  of  Vincennes  v.  State,   1 

which  was  usurped,  should  be  de-  Blackf.  (Ind.)  267;  s.  c.  12  Am.  Dec. 

Glared  null  and  void.  234. 

'  People  V.  Thacher,  55  N.  Y.  525;  ^  Post,  §  6828. 

g.  c.  14  Am.  Rep.  312;  State  v.  Boal,  "  People  v.  New  York,  32  Barb. 

46  Mo.  528;  ante,  §  776.  (N.  Y.)  35 ;  g.  c.  10  Abb.  Pr.  (N.  Y.) 

"  Stat.  9  Anne,  ch.  20,  anno  1711.  144;  19  How.  Pr.  (N.  Y.)  155.     Oom- 

»  A  statute  of  Michigan  allows  the  pare  Com.  v.  Delaware  &c.  Co.,  43 

court  to  impose  a  fine  instead  of  dia-  Pa.  St.  295 ;  Thompson  v.  People,  23 

solving  the  corporation,  but  with  the  Wend.  (N.  Y.)  537,  574;   People   o. 

proviso  that  the  imposition  of   the  Thompson,  21  "Wend.  (N.  Y.)  235. 

fine  shall  not  bar  further  prosecution  '  Ante,    §    6806.     Compare    post, 

for  a  continuance  of  the  misconduct  §  6809, 


complained  of.     Mich.  Act,  April  26, 
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pie,  will  be  a  judgment  ousting  the  corporation  of  the  particu- 
lar franchise,  power,  or  authority,  and  perhaps  adding  the 
imposition  of  a  nominal  fine.  Such  an  information  may  also 
bo  maintained,  to  oust  a  body  of  individuals,  holding  a  par- 
ticular franchise,  such  as  that  of  maintaining  a  toll-bridge 
over  a  navigable  stream,  which  franchise,  though  lawfully 
acquired,  has  become  subject  to  forfeiture  by  reason  of  the 
non-compliance  of  the  grantees  with  the  conditions  of  the 
grant.'  It  has  been  held  that  an  exemption  from  taxation  is 
not  a  franchise,  within  the  meaning  of  a  statute  relating  to 


•  Thompson  v.  People,  23  Wend. 
(N.  Y.)  537,  574;  People  v.  Thomp- 
son, 21  Wend.  (N.  Y.)  235.  A 
good  illustration  of  the  use  of  an 
information  in  the  nature  of  a  quo 
warranto,  to  oust  a  corporation  which 
has  a  legal  existence  as  such,  not 
from  its  right  of  being  a  corporation, 
but  from  the  exercise  of  a  particular 
liberty  or  franchise,  is  furnished  by 
a  case  where  the  object  of  the  pro- 
ceeding was  to  oust  a  railway  company 
of  the  right  to  build  a  bridge  across  a 
navigable  river.  The  court  conceded 
that  this  was  an  appropriate  use  of 
the  information  in  the  nature  of  quo 
warranto,  provided  the  right  to  build 
the  bridge  did  not  exist ;  but,  upon 
consideration  of  the  merits,  decided 
in  favor  of  the  corporation.  Savage, 
O.  J.,  in  speaking  of  the  office  of  this 
information,  said:  "It  [judgment  of 
ouster]  is  rendered  against  corpora- 
tions, for  exercising  a  franchise  not 
authorized  by  their  charter.  In  such 
case  the  corporation  is  ousted  of  such 
franchise,  but  not  of  being  a  corpora- 
tion." People  V.  Rensselaer  &c.  E. 
Co.,  15  Wend.  (1S[.  Y.)  113;  s.  c.  30 
Am.  Dec.  33.  Another  early  and 
leadina;  case  in  the  State  of  New  York 
illu.-trates  this  use  of  such  an  infor- 
mation. The  Attorney-General  -li  the 
State  of  Kew  York  (Martin  Van 
Buren)  brought  an  infoimation  in 
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the  Supreme  Court  of  that  State,  giv- 
ing the  court  to  understand  that  the 
Utica  Insurance  Company  was  ustirp- 
ing  the  franchise  of  carrying  on  a 
banking  business,  "which  incorpo- 
rated banks  may  and  do  transact  by 
virtue  of  their  respective  acts  of  incor- 
poration," and  praying  for  "advice 
of  the  said  court  in  the  premises,  and 
due  process  of  law  against  the  said 
Vtica  Insurance  Company,  in  this  be- 
half to  be  made,  to  answer  to  the  said 
people  by  what  warrant  they  claim  to 
have,  use,  and  enjoy  the  liberties, 
privileges,  and  franchises  aforesaid." 
The  Utica  Insurance  Company  an- 
swered, setting  up  the  grounds  on 
which  they  claimed  to  enjoy  such 
liberties,  privileges,  and  franchises; 
and  ended  by  praying  judgment  "that 
the  aforesaid  liberties,  privileges,  and 
franchises,  in  form  aforesaid  claimed 
by  them,  the  said  Utica  Insurance  Com- 
pany, may  for  the  future  be  allowed 
to  them ;  and  that  they  may  be  dis- 
missed and  discharged  by  the  court 
hereof,  and  from  the  premises  afore- 
said." Judgment  was  rendered  oust- 
ing the  defendant  of  the  privilege  of 
carrying  on  a  banking  business;  but 
nothing  in  the  report  discloses  that  it 
was  ousted  of  the  privilege  of  being  a 
corporation.  People  v.  Utica  Ins.  Co., 
15  Johns.  (N.  Y.)  358;  «.  e.  8  Am. 
Dec.  243, 
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proceedings  by  information  in  the  nature  of  quo  warranto,  so 
that  such  an  information  will  not  lie  to  oust  a  corporation  of 
such  an  exemption;  but  this  was  held  under  a  statute  which 
was  construed  not  to  have  the  mere  effect  of  vesting  the  ex- 
emption in  the  corporation,  but  as  creating  a  right  inhering 
in  the  property  to  which  it  applied,  and  following  the  property 
into  the  hands  of  whomsoever  might  become  its  owner.* 

§  6808.  Ousting'   Usurpers    from  Corporate   Offices.  —  An 

information  in  the  nature  of  quo  warranto  is  a  remedy  much 
resorted  to  in  modern  times  to  oust  from  corporate  offices  those 
who  are  usurping  the  functions  of  such  offices.*  Although  the 
writ  of  mandamus  was  the  appropriate  remedy  at  common  law 
to  restore  a  corporator  to  his  franchises,^  yet  the  information 
in  the  nature  of  quo  warranto  is  now  commonly  resorted  to  in 
the  case  of  contests  for  the  possession,  not  only  of  public 
offices,  but  also  of  offices  in  private  corporations.*  But  in  New 
York,  where  one  has  been  unlawfully  deposed  from  office  in  a 
corporation,  and  another  person  has  been  elected  to  the  va- 
cancy caused  by  the  deposition,  it  is  held  that  an  information 
in  the  nature  of  quo  warranto,  and  not  a  writ  of  mandamus, 
is  the  proper  proceeding  to  restore  the  deposed  officer.*  This 
is  in  conformity  with  the  rule  which  has  long  obtained  in 
that  State,  that  when  a  person  is  an  officer  by  color  of  right, 
the  court  will  not  grant  a  mandamus  to  admit  another  person 
who  claims  to  have  been  duly  elected,  but  that  the  proper 
remedy  is  by  an  information  in  the  nature  of  quo  warranto.' 

'  International  &o.  R.  Co.  v.  State,  subsec.  1.    It  has  been  held  that  a 

75  Tex.  356,  377.  mandamus  will  not  be  granted,  upon 

'  Davidson  v.  State,  20  Fla.  784 ;  the  application  of  one  claiming  title 

Reg.  V.  Soutter  (C.  A.)  [1891],  I  Q.  B.  to  an  office,   for  the  purpose  of  de- 

67;  Statd  t).  McNaughton,  56  Vt.  736.  -  termining  the  validity  of  his  claim, 

'  Ante,  §§  762,  829.  where  there  is  a  serious  question  in 

'  Ante,  §  1776,  et  seq.  regard  thereto,  and  where    another 

"  People  V.  New  York  Infant  Asy-  person  is  exercising  the  functions  of 

lum,  122  N.  T    190;   s.  c.  25  N.  E.  the  office, —and  this,  although  the 

Rep.  241.  Attorney-General  refuses  to  bring  an 

'  People  V.  Stevens,  5  Hill  (N.  Y.),  action  in  the  nature  of  quo  warranto. 

616;  Morris  v.  People,  3  Denio  (N.  Y.),  Re  Gardner,  68  N.  Y.  467,  469.    Thia 

381 ;  N.  y.  Code  Civ.  Proc,  §  1948,  seems  to  be  little  more  than  the  appli- 
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§  6809.  Ousting  Individuals  of  Particular  Franchises. — 

One  of  the  largest  uses  of  the  remedy  by  quo  warranto,  or  by 
the  modern  information  in  the  nature  of  quo  warranto,  is 
to  oust  individuals  of  particular  franchises  which  they  are 
usurping;  and  this  extends  to  other  franchises  besides  the 
franchise  of  being  a  corporation.  For  instance,  it  has  been 
held  that  the  right  to  preside  over  the  meetings  of  a  city  coun- 
cil is  a  franchise  given  by  law;  so  that  if  this  franchise  is 
usurped  by  one  not  entitled  thereto,  the  remedy  is  by  quo  loar- 
ranto,  or  by  an  information  in  the  nature  of  that  writ.^  The 
remedy  by  a  writ  of  quo  warranto,  authorized  by  the  Louisiana 
code  of  practice,  is  not  confined  to  cases  of  the  usurpation  of 
office,  but  extends  also  to  the  usurpation  of  franchises,  —  as 
for  instance,  where  the  recorder  of  a  municipal  corporation 


cation  of  the  doctrine  that  a  writ  of 
mandamus  will  not  be  granted  where 
the  law  affords  another  specific  rem- 
edy. Under  a  statute  of  Pennsyl- 
vania, authorizing  the  use  of  the  writ 
of  quo  warranto  "  in  case  any  question 
shall  arise  concerning  the  exercise  of 
any  oflBce  in  any  corporation  created 
by  authority  of  law, — it  was  held 
that  a  professorship  in  the  Lewisburg 
University  was  not  such  an  office, 
but  was  a  mere  private  employment." 
Philips  r.  Com.,  98  Pa.  St.  394.  In 
Union  County  v.  James,  21  Pa.  St. 
525,  it  was  held,  with  reference  to  the 
question  of  taxation,  that  a  professor 
in  the  college  was  not  an  officer  of  the 
corporation,  but  merely  an  employ^. 
One  who  has  been  fairly  elected  to  a 
corporate  office  by  a  majority  vote, 
will  not  be  ousted  therefrom,  in  such 
a  proceeding,  brought  at  the  relation 
of  a  stockholder,  who  has  acquiesced 
in  the  election  by  accepting  his  divi- 
dends and  receiving  a  pass  over  the 
road,  because  of  a  mere  irregularity 
in  the  election.  State  v.  McNaughton, 
56  Vt.  736.  There  is  a  conflict  of 
opinion  upon  the  question  whether 
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this  remedy  is  available  in  the  case  of 
contests  over  the  office  of  member  of 
a  municipal  council,  whether  called 
alderman,  supervisor,  or  by  some  other 
name.  In  Pennsylvania  and  New 
York,  the  information  in  the  nature 
of  quo  warranto  has  "been  used  in  such 
cases.  Com.  v.  Allen,  70  Pa.  St.  465 ; 
People  V.  Hall,  80  N.  Y.  117.  But  the 
contrary  has  been  held,  in  view  of 
the  provisions  of  municipal  charters 
making  each  house  of  the  municipal 
legislature  the  judge  of  the  qualifica- 
tions of  its  own  members,  which  is 
held  to  exclude  the  jurisdiction  of  the 
ordinary  courts.  People  v.  Metzker, 
47  Oal.  524.  That  this  is  the  rule  in 
regard  to  contests  over  the  title  to  the 
office  of  member  of  one  of  the  houses 
of  a  State  legislature,  was  held  in 
State  V.  Tomlinson,  20  Kan.  692.  The 
court  cited  O'Ferrall  v.  Colby,  2  Minn. 
180;  Hiss  v.  Bartlett,  3  Gray  (Mass.), 
468 ;  s.  c.  63  Am.  Dec.  768 ;  People  v. 
Mahaney,  13  Mich.  481 ;  McCrary  on 
Elections,  §  515. 

'  Cochran  v.  McOleary,  22  Iowa 
75. 
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claims  the  right  to  vote  with  the  aldermen.'  So,  an  informa- 
tion in  the  nature  of  quo  warranto  would  lie  at  common  law, 
for  illegally  holding  a  court  of  record  within  a  charter  borough 
and  proceeding  therein  in  the  absence  of  the  bailiffs,  the  de- 
fendant not  being  one  of  them, — the  reason  being  that  this 
was  a  usurpation  of  the  franchise  of  holding  the  court.^  Mr. 
Willcock,  speaking  of  the  cases  in  which  the  Attorney-Gen- 
eral or  public  prosecutor  may  file  an  information  in  the  nature 
of  quo  warranto,  says,  with  reference  to  what  is  now  under 
consideration:  "He  may  file  it  against  a  person  who  has 
attempted  to  be  a  local  corporate  officer,  to  show  by  what  title 
he  holds  a  franchise  and  which  he  assumes  to  exercise  in'  his 
ofiicial  capacity,  —  as  if  the  mayor  assumed  the  right  to  admit 
freemen  without  the  assent  of  the  rest  of  the  body  corporate."* 

§  6810.  In  Case  of  a  Pretended  Corporation  not  Legally 
Organized.  —  Where  a  number  of  individuals  assume  the 
functions  of  a  corporation,  in  a  case  where  the  law  does  not 
permit  the  formation  of  a  corporation  without  taking  the 
essential  steps  prescribed  by  the  governing  statute  to  become 
incorporated,  the  proper  remedy  to  oust  them  of  their  fran- 
chises, and  incidentally  to  determine  the  question  of  the 
legality  of  the  assumed  or  pretended  corporation,  is  an  infor- 
mation in  the  nature  of  a  quo  warranto,  prosecuted  by  the 
State.*  Thus,  it  was  held  that  a  quo  warranto  against  the 
officers  of  a  supposed  township  is  the  proper  remedy  to  procure 
an  adjudication  of  the  question  of  the  legality  of  the  creation 
of  the  township,  by  dividing  one  already  in  existence.^  So,  if 
a  number  of  persons  assume  to  act  as  trustees  of  a  school  dis- 
trict, claimed  by  them  to  be  legally  organized,  the  question  as  to 

1  Reynolds  v.  Baldwin,  1  La,  An.  *  Greene  v.  People  (111.),  21  N.  E, 

1R2;  State  v.  Ramos,  10  La.  An.  420.  Rep.  605;  Elizabethtown  Gaslight  Co. 

»  Rex  D.  Williams,  1  Burr.  402 ;  s.  c.  v.  Green,  46  N.  J.  Eq.   118;  s.  c.  18 

IW.  Black.  93;  2  Ld.  Raym.  68.  Atl.    Rep.    844.     See    also    State  v. 

^  Willc.  Mun.  Corp.  456,  pi.  337;  Foulkes,  94  Ind.  493;  State  v.  Inde- 

citing  Rex  v.  Hertford,  1  Salk.  374 ;  pendent    School    District,    29    Iowa, 

«.  c.  Ld.  Raym.  426.    Compare  Com.  264;  State  v.  Bradford,  32  Vt.  50. 
J).  Arrison,  15Serg.&E.  (Pa.)  127,130;  ^  Territory  v,  Armstrong,  6  Dak. 

s.  c.  16  Am.  Dec.  531.  Ter.  226. 
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the  legal  existence  of  such  district  can  only  be  tested  by  an 
information  in  the  nature  of  a  quo  warranto;^  and  the  same 
principle  would  equally  apply  in  ihe  case  of  private  corpora- 
tions. But  the  fact  tliat  the  Secretary  of  State,  in  filing  the 
articles  of  incorporation  of  a  projected  company,  unlawfully 
antedates  them,  will  not  support  an  information  to  oust  the 
adventurers  of  their  franchise.^ 

§  6S11.  Discretion  in  Granting  or  Kefusing^  Judgment  of 
Ouster. — The  principle  that  the  court  has  a  discretion  in  the 
first  instance  in  allowing  the  information  to  be  filed,'  car- 
ries with  it,  by  parity  of  reasoning,  the  conclusion  that  it 
has  a  similar  discretion,  after  hearing  the  evidence  finally 
submitted  under  the  issues  as  made  up,  in  granting  or  refus- 
ing the  judgment  prayed  for  on  behalf  of  the  State  or  the 
people;  and  such,  we  have  seen,  is  the  view  taken  by  some 
of  the  courts.^  In  an  original  proceeding  in  the  Supreme 
Court  of  Pennsylvania,  by  information  in  the  nature  of  quo 
warranto,  although  the  practice  requires  the  court  to  exercise 
.  a  discretion  on  the  preliminary  motion  for  leave  to  file  the 
information,  —  yet  it  is  held  that  the  issuing  of  the  writ  does 
not  end  the  discretion  of  the  court,  but  that  the  court  will 
deny  relief  under  it,  if,  in  their  opinion,  it  was  improvidently 
issued.*  The  Supreme  Court  of  Ohio  have,  according  to  their 
official  syllabus,  in  an  original  proceeding  commenced  in  that 
court,  ruled  that  "in  quo  warranto  against  a  corporation, 
where  it  has  assumed  franchises  not  granted,  and  it  appears 
that  the  certificate  of  incorporation  does  not  comply  with  the 
requirements  of  the  statute  under  which  it  is  organized,  the 
court,  in  the  exercise  of  its  discretion,  will  oust  it  of  the  fran- 
chise to  be  a  corporation."*    An  earlier  decision  of  the  same 

'  Eenwick  v.  Hall,  84  111.  162.    To  and  not  the  act  of  placing  the  file- 

the  same  effect,  see  State  t).  Independ-  mark  upon  the  document.    Ibid. 
ent  School  District,  29  Iowa,  264.  '  Ante,  §  fi783. 

2  State  V.  Foulkes,  94  Ind.  493.  The  *  Ante,  §  661 7. 

filing  of  such  articles  is  the  act  of  de-  "  Com.  v.  Cluley,  66  Pa.  St.  270; 

positing  them  in  the  secretary's  office,  g.  c.  94  Am.  Dec.  76. 

'  State  V.  Central  Ohio  &c.  Asso.,  29  Ohio  St.  399. 
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court  is  that  where  a  corporatioa  has  incurred  a  forfeiture 
of  its  franchises  under  the  terms  of  its  charter,  the  court  has 
no  discretion  to  refuse  judgment  of  ouster.*  The  Supreme 
Court  of  Kansas  have  reasoned  that,  as  in  the  case  of  manda- 
mus, injunction,  and  other  extraordinary  remedies,  a  court  is 
vested  with  a  discretion  to  refuse  relief  by  quo  warranto,  and  it 
will  refuse  it  in  a  case  where,  to  grant  it,  would  he  to  enable  the 
relator  to  violate  the  law.  Accordingly,  where  one  had  been 
elected  to  the  office  of  school  director,  and  applied  for  a  quo 
warranto  against  the  previous  incumbent  of  the  office,  and 
it  appeared  that  the  relator  had  a  subsisting  contract  with 
the  school  board  for  the  building  of  a  school-house,  and  that 
it  would  become  his  duty  in  the  office  to  supervise,  control, 
and  pay  for  the  materials  furnished  and  labor  done  under 
that  contract,  and  a  statute,  providing  that  public  officers 
should  be  prohibited  from  taking  such  contracts,  was  in  ex- 
istence,—  the  remedy  was  refused.^ 

§  6813.  Further  of  This  Subject.  —  If  it  is  a  sound  view 
that  the  court  may  give  or  refuse  judgment  of  ouster,  in  the 
exercise  of  a  sound  discretion,  under  all  the  circumstances  dis- 
closed by  the  evidence,  and  according  to  justice  and  equity, — 
then  it  must  equally  follow  that  evidence  is  admissible,  hav- 
ing no  other  tendency  than  to  enlighten  the  court  in  the 
exercise  of  this  discretion;  and  it  should  seem  that,  for  this 
reason,  the  evidence  should  he  allowed  to  tahe  a  wide  range.  In 
such  a  proceeding,  brought  on  the  relation  of  the  prosecuting 
attorney,  against  persons  who  assume  to  exercise  the  fran- 
chises  of  a  corporation,  to  oust  them  of  such  franchises,  it  has 
been  held  competent  for  the  court  to  take  into  consideration 
any  evidence  which  may  be  offered  as  to  circumstances  tend- 
ing to  show  the  character  of  the  proceeding;  and  if  such 
evidence  makes  it  appear  that  the  prosecution  has  been  in- 
stituted for  private  purposes  merely,  judgment  ought  to  be 
rendered  for  the  defendant;  for,  "  a  private  person  is  not  al- 

*  State  V.  Pennaylvania  &c.  Canal  '  Weston  «. Lane, 40 Kan. 479;  i.e. 

Co.,  23  Ohio  St.  121.  10  Am.  St.  Rep.  224. 

338  5393 


5  Thomp.  Corp.  §  6813.]    dissolution  and  winding  up. 

lowed   to  institute   proceedings  for  a  forfeiture  in  a  matter 
concerning  the  public  alone."  ' 

§  6813.  Theory  that  Corporation  Continues  to  Exist  until 
Execution  of  the  Judgment.  —  It  is  stated  in  some  of  the 
earlier  cases,  in  substance,  that  the  judgment  of  forfeiture 
against  a  corporation  does  not,  of  itself,  work  its  dissolution, 
but  there  must  also  be  an  execution  for  the  seizure  of  the  fran- 
chises, before  the  penalties  of  forfeiture  take  place,  and  that 
until  the  franchises  are  thus  seized  on  execution,  the  corpora- 
tion continues  to  exist  in  contemplation  of  law.^  But  this 
does  not  seem  to  be  sound,  for  two  reasons:  First,  we  have 
already  seen  *  that  it  is  not  a  necessary  part  of  the  judgment 
that  there  should  be  a  seizure  of  franchises;  secondly,  if  a 
seizure  of  franchises  is  necessary,  then  it  is  to  be  added  that 
franchises  are  something  intangible,  which  are  not  capable  of 
manual  seizure;  so  that  the  issue  of  an  execution,  for  the  pur- 
l^ose  of  seizing  them,  would  at  most  be  an  idle  ceremony, 
which  could  not  give  any  additional  effect  to  the  judgment  of 
the  court  rendered  against  parties  who  are  before  it  and  in  its 
presence,  in  contemplation  of  law. 

1  State  v.  Wood,  13  Mo.  App.  139, 144.  State,  1  Blackf.  (Ind.)  267;  s.  c.  12 

"  Nevitt  V.  Bank  of  Port  Gibson,  6  Am.  Dec.  234. 
Smedes  &  M.  (Miss.)  513;   Bank  v.  »  Ante,  §6806, 
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CHAPTER    CLVIII. 

APPOINTMENT   AND   QUALIFICATION. 

Akt.      I.     Appointment.     §§  6823-6849. 

Jurisdiction  to  Appoint.     §§  6854-6864. 
Who  Appointed.     §§  6868-6870. 


II. 
III. 
IV. 


Proceedings  to  Appoint.     §§  6873-6889. 


Articlb  I.    Appointment. 


Section 

6823.  Appointment  of  receivers  large- 

ly discretionary. 

6824.  Court    may   impose   eqnitable 

conditions  as  a  condition  prec- 
edent to  tlie  appointment. 

6825.  An  example  of  an  order  impos- 

ing such  conditions. 

6826.  Circumstances  under  which  re- 

ceivers appointed. 

6827.  Circumstances  under  which  not 

appointed. 

6828.  Where  a  business  corporation 

is  dissolved. 

6829.  Where  the  statute  makes  the 

directors  trustees    to   wind 
up. 

6830.  No   such   appointment   unless 

on  application  of  a  party  in 
interest. 

6831.  Attitude  of  stranger  to  litiga- 

tion who  procures  himself  to 
be  appointed  receiver. 


Section 

6832.  Appointment  where  a  church 

corporation  is  dissolved. 

6833.  In  suits  in  equity  to  foreclose 

mortgages. 

6834.  How  far  a  court  of  equity  will 

assume  the  management  of  a 
business  by  receivership. 

6835.  Where    the    corporation    has 

made  a  voluntary  assignment 
for  its  creditors. 

Where  the  corporation  is  being 
wound  up  by  its  directors. 

Appointment  to  sequester  earn- 
ings of  a  corporation  having 
public  duties  to  perform. 

In  proceedings  to  enforce  judg- 
ments. 

6839.  Creditor  must  be  either  a  judg- 

ment or  lien  creditor. 

6840.  Further  of  this  rule. 

6841.  At  the  suit  of  sureties  or  goax- 

antors. 
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Section  Section 

6842.  At  the  suit  of  a  minority  stock-      6846.  At  the  suit  of  the  State. 

holder,  6847.  Where  the  corporation  enters  a 

6843.  On  the  application  of  the  cor-  combination  called  a  "trust." 

poration  itself.  6848.  Not  appointed  where  there  are 

6844.  On  the  application  of  the  do-  no  assets  to  administer. 

fendant.  6849.  Appointment    of    receivers    of 

6845.  At  the  suit  of  directors.  companies  in  England. 

§  6823.  Appointment  of  Keceivers  Largely  Discretion- 
ary.—  We  may  commence  the  discussion  with  the  proposition 
that,  unless  there  is  a  statute  giving  the  right  to  a  receiver  ir 
a  given  state  of  facts,  no  one  can  demand  the  appointment  of 
a  receiver  ex  debito  justitise;  but  the  question  whether  or  not  a 
receiver  will  be  appointed  in  a  given  case,  is  addressed  to  the 
sound  discretion  of  the  Chancellor,  under  all  the  circum- 
stances.^ The  discretionary  power  possessed  by  courts  of 
equity  of  appointing  receivers,  or  refusing  applications  for 
such  appointment,  will  not  be  interfered  with  on  appeal, 
except  in  cases  where  the  discretion  has  been  manifestly 
abused,^ — this  being  the  general  rule  as  to  the  appellate  re- 
view of  discretionary  action. 

§  6824.  Court  may  Impose  Equitable  Conditions  as  a  Con- 
dition Precedent  to  the  Appointment.  —  It  must  follow  that 
the  court  to  whom  the  application  is  made  may  impose  upon 
the  applicant  such  conditions  as  appear  to  be  just  and  equi- 
table, which  conditions  will  be  binding  upon  him  and  those 
represented  by  or  claiming  under  or  through  him,'  and  also 
upon  the  conscience  of  the  court.^    This  principle  is  constantly 

1  Milwaukee  &c.  R.  Co.  t).  Soutter,  Jones  v.  Johnson,  60  Ga.  260;   Au- 

2   Wall.  (TJ.   S.)   510:    Verplank  v.  gustalceMan.  Co.  ■».  Gray,60Ga.344. 
Gaines,   1   Johns.    Oh.    (N.   Y.)  57;  '  Fosdick  v.  Schall,  99  V.  S.  235; 

Eider  v.  Bagley,  84  N.  Y.  461 ;  Lowell  Union  Trust  Co.  v.  Souther,  107  TJ.  S. 

i;.  Doe,  44  Minn.  144;  Myers  ti.Estell,  591;  Farmers'  Loan  &  Trust  Oo.  i;. 

48   Miss.  372;    Jacobs   v.  Gibson,  9  Kansas  City  &c.  R.  Co.,  53  Fed.  Eep. 

Neb.  380 ;   Gone  v.  Paute,  10  Heisk.  182. 

(Tenn.)  506;   Morrison   v.  Buckner,  •  Kneeland  «.  Luce,  14117.  S.  491, 

Hempst.  (U.  S.)  442;  Sales  v.  Lusk,  609;  Farmers'   Loan  &  Trust  Co.  v. 

60  Wis.  490.  Kansas  City  &c.  R.  Co.,  53  Fed.  Kep. 

»  Gardner  v.  Howell,  60  Ga.   11 ;  182,  191. 
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acted  upon  in  the  courts  of  the  United  States,  and  in  many 
of  the  State  courts,  in  actions  brought  by  the  trustees  in 
railway  mortgages,  where  an  application  is  made  for  a  re- 
ceiver pendente  lite;  and  the  condition  which  is  generally 
imposed  is  the  payment  of  claims  for  labor  and  supplies  fur- 
nished in  building  and  operating  the  road,  and  which  have 
been  necessary  to  create  it  and  keep  it  a  going  concern.  The 
ground  which  justifies  the  imposition  of  such  a  condition  is 
thus  clearly  and  forcibly  stated  by  Mr.  Chief  Justice  Waite: 
"  The  mortgagee  has  his  strict  rights,  which  he  may  enforce 
in  the  ordinary  way.  If  he  asks  no  favors,  he  need  grant 
none.  But  if  he  calls  upon  a  court  of  chancery  to  put  forth 
its  extraordinary  powers,  and  grant  him  purely  equitable 
relief,  he  may,  with  propriety,  be  required  to  submit  to  the 
operation  of  a  rule  which  always  applies  in  such  cases,  and 
do  equity  in  order  to  get  equity.  The  appointment  of  a  re- 
ceiver is  not  a  matter  of  strict  right.  Such  an  application 
always  calls  for  the  exercise  of  judicial  discretion,  and  the 
chancellor  should  so  mould  his  order  that,  while  favoring 
one,  injustice  is  not  done  to  another.  If  this  cannot  be  ac- 
complished, the  application  should  ordinarily  be  denied."* 

§  6825.  An  Example  of  an  Order  Imposing^  Sucli  Condi- 
tions.—  The  following  is  an  example  of  an  order  appointing  a 
receiver  of  a  railway  property  and  imposing  equitable  conditions 
upon  the  applicant,  which  order  was  made  by  one  of  the  most  expe- 
rienced, learned,  competent,  firm,  and  just-minded  judges  on  the 
Federal  bench:  —  "The  foregoing  order,  appointing  a  receiver  in 
this  cause,  is  made  upon  this  express  condition:  That  the  said 
plaintiff,  as  trustee  and  mortgagee,  representing  the  mortgage  bond- 
holders whose  bonds  are  secured  by  the  said  mortgage,  consents  and 
agrees  that  the  debts  due  from  the  railroad  company  for  ticket  and 
freight  balances,  and  for  work,  labor,  materials,  machinery,  fixtures, 
and  supplies  of  every  kind  and  character,  done,  performed,  or 
furnished  in  the  construction,  extension,  repair,  equipment,  or 
operation  of  said  road  and  its  branches  in  the  State  of  Kansas,  and 
liabilities  incurred  by  said  company  in  the  transportation  of  freight 

»  Fosdick  V.  Schall.  99  U.  S.  235. 
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and  passengers,  including  damage  to  person  and  property,  which 
have  accrued  since  the  execution  of  the  mortgage  set  out  in  the  bill 
of  complaint,  being  the  second  day  of  January,  1888,  together  with 
all  debts  and  liabilities  which  the  said  receiver  may  incur  in  operat- 
ing said  road,  including  claims  for  injury  to  person  and  property,  — 
shall  constitute  a  lien  on  said  railroad,  and  all  property  appurtenant 
thereto, superior  and  paramount  to  the  lien  of  the  mortgage  set  out 
in  the  bill,  and  said  railroad  shall  not  be  released  or  discharged 
from  said  lien  until  said  debts  and  liabilities  are  paid.  The  re- 
ceiver is  authorized  and  directed  to  pay  all  such  debts  and  liabili- 
ties out  of  the  earnings  of  the  road  or  out  of  any  funds  in  his  uAnda 
applicable  to  that  purpose,  and,  if  not  sooner  discharged,  then  the 
same  shall  be  paid  out  of  the  proceeds  of  the  sale  of  the  road."  ^ 

§  6826.  Circumstances  under  Which  Keceivers  Appoint- 
ed.* — This  diseretiouary  power,  like  other  extraordinary  equity 
powers,  is  exercised  only  on  a  principle  of  necessity.  Before  a 
court  possessing  this  power  will  take  the  property  of  an  indi- 
vidual or  of  a  corporation  out  of  the  hands  of  its  lawful  and 
proper  custodian  and  commit  it  to  its  own  officer,  there  must 
be  a  clear  and  well-grounded  apprehension  of  impending 
mischief.  Such  an  application  was  therefore  properly  denied 
where  the  misconduct  on  which  it  was  grounded  took  place, 
if  at  all,  some  years  before.*  It  may  be  collected  from  careful 
and  authoritative  adjudications  that  tiiis  power  is  a  delicate  one, 
to  be  exercised  with  great  circumspection;  that,  to  Justify  its 
exercise,  it  must  appear  not  only  that  the  complainant  has 

•Farmers'  Loan  &  Trust  Co.  v.  his  right  is  not  clear.   High  on  Eeceiv- 

Kansas  City  &e.  E.  Co.,  53  Fed.  Kep.  era,  §  14;  citing  and  explaining  Brown 

182,  184,  Mr.  Circuit  Judge  Caldwell,  v.  Chase,  Walk.  Ch.  (Mich.)  43 ;  Gould 

»  Eean  i;.  Colt,  5  N.  J.  Eq.  365.  In  v.  Tryon,  Walk.  Ch.  (Mich.)  353; 
this  connection  it  may  be  stated  that  Gray  v.  Chaplin,  2  Euss.  126 ;  Fogarty 
here,  as  in  other  cases  where  equi-  v.  Bourke,  2  Drury  &  War.  580 ;  Skin- 
table  relief  is  sought,  the  laches  of  the  ners'  Company  v.  Irish  Society,  1 
complainant  will  in  ma,iiy  cases  debar  Mylne  &  Cr.  162. 
him  from  the  relief,  especially  where 

*  The  general  principles  upon  which  courts  of  eq^uity  proceed  In  appointing  receiv- 
ers, and  the  grounds  on  which  they  deny  such  appointments,  are  admirably  stated  by  Mr. 
High  In  his  first  chapter.  High  on  Receivers,  5  1,  et  seg.  In  addition  to  being  a  careful 
and  authoritative  writer  on  several  topics  of  the  law,  Mr.  High  is  a  very  competent  chan- 
cery lawyer. 
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either  a  title  to,  a  lien  upon,  an  interest  in,  or  a  right  to  an 
equitable  charge  against,  the  property  sought  to  be  impounded, 
but  the  court  must  also  be  satisfied  that  a  receiver  is  necessary 
to  preserve  it;,  and  that  the  fact  that  fraud  or  imminent  dan- 
ger is  likely  to  supervene,  if  intermediate  possession  is  not 
iaken  by  the  court,  must  be  clearly  established  by  proof/ 

§  6827.  Circumstances   under  Whicli   not  Appointed.  —  It 

seems  scarcely  necessary  to  say  that  the  non-performance  by  a  de- 
linquent director  of  his  obligation  to  his  corporation  is  no  ground 
for  the  appointment  of  a  receiver,  where  the  corporation  is  solvent 
and  doing  a  good  business."  It  has  been  held  that  a  receiver  will 
not  be  appointed  for  a  railway  relief  association,  which  has  been  dis- 
solved by  the  legislature,  and  which  has  transferred  all  its  assets  to 
a  railroad  company  which  has  guaranteed  its  obligations,  where  a 
new  association  has  been  formed  to  take  the  place  of  the  old,  into 
which  the  great  majority  of  the  members  have  entered  for  the  pur- 
pose of  saving  their  interests,  and  where  the  railroad  company  ac- 
knowledges itself  to  be  a  trustee  of  the  assets',  ready  to  aceourtt  for 
the  same  as  the  court  shall  order,  and  ready  and  able  to  give  ample 
securitv  for  the  payment  of  any  sum  the  complainants  may  be  enti- 
tled tOi'  It  has  also  been  held  that  a  receiver  of  a  railway  property 
will  not  be  appointed  at  the  suit  of  mortgage  creditors,  on  allega- 

'  See  Bloadheim  v.  Moore,  11  Md.  approved  by  a  majority  of  the  stock- 

374;  Baltimore  &C.E.  Co.  •».  Cannon,  holders.    Eanger  w.  Champion  Cotton 

72  Md.  493;  s.  c.  20  Atl.  Eep.   123;  Press  Co.,  52  Fed.  Eep.  609.    That  a 

8  Eail.  &  Corp..L.  J.  358;  Kailroad  court   will   not    interfere    with   the 

Co.  V.  Howard,  131  IT.  S.  Append.  L.  directors  in  disposing  of  the  property 

XXXI ;  Fosdick  v.   Schall,  99  V.   S.  of  the  corporation  as  a  whole,  where 

235,  253 ;  Sage  v.  Memphis  &c.  E.  Co.,  there  is  no  fraud  and  no  violation  of 

]25U.  S.361,376;  Chicago &c.  E.  Co.  the  charter  or  by-laws  of  the  com- 

V.  Cason,  133  Ind.  49 ;  s.  c.  32  N.  E.  pany,  and  the  directors  are  sustained 

Eep.  827.    It  has  been  held  that  a  re-  by  a  large  majority  of  the  stockhold- 

ceiver  cannot  be  appointed  to  take  ers, —  see  Sewell  v.  East  Cape  May 

charge  of  the  assets  of  a  solvent  cor-  Beach  Co.,  50  N.  J.  Eq.  717;  s.  c.  25 

poration  ,upon  the  bill  of  a  minority  Atl.  Eep.  929. 

stockholder  before  the  time  to  answer  '  Hyde  Park  Gas  Co.  v.  Kerber,  5 

has    expired,    because    of    abuse    of  HI.  App.  132. 

authority  by  the  president,  or    his  '  Baltimore  &c.  E.  Co.  v.  Cannon, 

refusal  to  account  for  moneys  in  bis*  72  Md.  493 ;  s.  c.  8  Eail.  &  Corp.  L.  J. 

hands  or  to  allow  the  complainant  to  358 ;  20  Atl.  Eep.  123. 
inspect  the  books,  where  his  acts  are 
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tions  of  mismanagement  and  misappropriation  of  earnings  and  of 
default  in  the  payment  of  interest,  where  these  allegations  are  met 
by  counter-charges  of  bad  faith;  nor  on  a  bill  to  foreclose  a  mort- 
gage where  the  company  claims,  on  reasonable  grounds,  that  it  is 
not  in  default,  or  that  circumstances  exist  precluding  the  plaintififs 
from  insisting  upon  the  default.  In  such  a  case  the  court  will  at 
least  delay  the  appointment  until  it  shall  have  determined  that 'a 
right  to  foreclose  exists.' 

§  682S.  Where   a    Business  Corporation    is    Dissolved.  — 

Where  a  corporation  becomes  dissolved  in  any  way,  and  there 
is  no  other  mode  provided  by  the  governing  statute  for  wind- 
ing up  its  affairs  and  distributing  its  assets,  it  is  proper,  and 
in  many  cases  it  may  be  necessary,  for  a  court,  having  equity 
powers,  to  intervene  on  the  application  of  a  creditor  or  a  stock- 
holder, by  the  appointment  of  a  receiver.^  But  this  interven- 
tion can  only  take  place  on  the  application  of  a  party  having 
an  interest  in  the  proper  distribution  of  the  assets,  and  such  a 
party  can  only  be  a  creditor  or  a  stockholder,  unless  there  is 
a  statute  otherwise  providing,  or  unless  the  principles  of  the 
ancient  common  law  obtain  which  allow  an  escheat  to  the 
State  of  the  personal  property  of  the  defunct  corporation.' 
The  State,  as  a  party,  can  have  no  interest  in  the  distribution, 
other  than  the  interest  which  it  can  have  in  any  private  liti- 
gation; and  consequently,  the  State  cannot,  through  its  At- 
torney-General or  otherwise,  demand  the  appointment  of  a 
receiver,  unless  there  is  a  statute  so  providing.*  -  Therefore, 
where  a  proceeding  has  been  commenced  by  the  Attorney- 
General,  under  the  statutes  of  New  York,  to  dissolve  a  corpora- 
tion, on  the  ground  that  it  has  been  insolvent  for  more  than 
a  year,'  and  an  interim  receiver  is  appointed  in  the  action,  and 
subsequently   the    mortgage  bondholders    are  permitted    to 

'  American  Loan  &c.  Co.  v.  Toledo  Cal.  327;  «.  c.  18  Am.  St.  Rep.  192; 

&c.  R.  Co.,  29  Fed.  Eep.  416.  24  Pac.   Rep.  121;   able  opinion  by 

'  Western  N.  C.  E.  Co.  v.  EoTlins,  Beatty,  0.  J.,  overruling  the  opinion 

82  N.  C.  523.  of  Wallace,  J.,  in  the  court  below,  re- 

'  See  Hall   v.  Carey,  5  Ga.  239,  •  ported  8  Rail.  &  Corp.  L.  J.  128. 
249.  »  Ante,  §  6638. 

*  Havemeyer  v.  Superior  Court,  84 
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bring  an  action  to  foreclose  their  mortgage  in  the  same  court, 
—  it  is  not  necessary  to  make  the  receiver  a  party  to  the  fore- 
closure suit,  and  the  people  are  in  no  sense  a  party  to  it, 
though  it  is  in  the  discretion  of  the  court  to  allow  either  the 
Attorney-General  or  the  receiver  to  intervene  in  the  action.^ 
Even  where  the  court  having  jurisdiction  of  the  proceeding 
by  quo  warranto  has  the  statutory  power,  on  motion  of  the 
State's  attorney,  to  appoint  a  receiver  upon  rendering  a  judg- 
ment of  dissolution,  this  power  is  not  to  be  exercised  merely 
where  the  judgment  ousts  the  corporation  of  the  possession  of 
a  particular  franchise  without  dissolving  it  as  a  corporation,  — 
as,  for  instance,  where  it  ousts  it  of  the  franchise  of  building 
and  operating  a  railroad,  but  leaves  it  in  the  possession  of  the 
franchise  of  a  banking  corporation.* 

§  6829.  Where  the  Statute  Makes  the  Directors  Trus- 
tees to  Wind  up.  —  Statutes  exist  in  many  States  providing 
for  the  winding  up  of  dissolved  corporations  without  the  in- 
tervention of  a  receiver  or  of  any  proceeding  in  court.  In 
Missouri  the  directors  become  trustees  of  the  assets  of  the  corpo- 
ration for  this  purpose.'  In  California  there  is  a  similar  statute 
reciting  that  "  unless  other  persons  are  appointed  by  the  court, 
the  directors  or  managers  of  the  affairs  of  such  corporation  at 
the  time  ©f  its  dissolution  are  trustees  of  the  creditors  and 
stockholders  or  members  of  the  corporation  dissolved,  and 

*  Herring  v.  New  York  &c.  R.  Co.,  of  the  court  is  defined  by  the  consti- 

105  N,  Y.  340.  tution.    But  in  such  a  case  the  per- 

^  State  V.  Commercial  &c.  Bank,  24  sonal  property  of  the  corporation  will 

Miss.  144.   In  Wisconsin,  where  a  cor-  not  escheat  to  the  State,  nor  will  its 

poration  is  dissolved  by  the  judgment  real  property  revert   to  its  original 

of  the  Supreme  Court  in  an  original  owners,  leaving  its  creditors  without 

proceeding  upon  an  information  in  the  a  remedy,  according  to  the  course  of 

nature  of  a  quo  warranto,  the  court  the  ancient    common  law;    but  the 

cannot  appoint  a  receiver ;  because  it  mode  of  proceeding  will  be  the  same 

has,  under  the  constitution,  no  orig-  as  in  the  case  of  a  voluntary  dissolution 

inal  equity  jurisdicdon,  except  to  is-  which  is  provided  for  by  the  statute, 

sue  the  writ  of  injunction  (State  v.  State  v.  West  Wisconsin  R.  Co.,  34 

Waupaca  County  Bank,  20  Wis.  640) ;  Wis.  197.    The  statute  referred  to  is 

and  thelegislature  cannot  confer  such  Wis.  Rev.  Stat.,  ch.  78, 4§  8,  9. 

jurisdiction,  because  the  jurisdiction  *  Rev.  Stat,  Mo.  1889,  §  2513. 
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have  full  power  to  settle  the  affairs  of  the  corporatioa."'  It  is 
held  by  the  Supreme  Court  of  California  that  this  section  re- 
fers to  involuntary  as  well  as  to  voluntary  dissolutions;  and  this 
is  obvious,  because  it  uses  the  words  "  such  corporation," 
which  actually  connects  the  section  with  the  preceding  one, 
and  the  preceding  section  refers  in  terms  both  to  involuntary 
and  voluntary  dissolutions.*  Where  such  a  statute  exists,  the 
obvious  rule  is  that  the  affairs  of  a  dissolved  corporation  are 
to  be  wound  up  under  its  provisions;  and  the  exception  to  the 
rule  is  that  it  may  be  wound  up  by  a  receiver  appointed  by  a 
court,  on  the  application  of  a  party  interested,  and  upon  good 
cause  shown  for  taking  the  liquidation  out  of  the  hands  of  the 
statutory  trustees.' 

§  6830.  No  Sucb  Appointment  unless  on  Application  of 
a  Party  in  Interest.  —  A  statute  giving  t©  the  court  in  which 
the  action  is  pending  the  power  to  appoint  a  receiver  "  in 
cases  when  the  corporation  has  been  dissolved,  or  is  insolvent 
or  in  imminent  danger  of  insolvency,  or  has  forfeited  its  cor- 
porate rights,"*  is  to  be  read  in  connection  with  other  pro- 
visions of  the  statute;  but  where  the  next  succeeding  section 
provides  that  "  upon  the  dissolution  of  any  corporation,  the 
Superior  Court  of  the  county  in  which  the  corporation  carries 
on  its  business  or  has  its  principal  place  of  business,  on  appli- 
cation of  any  creditor  of  the  corporation,  or  of  any  stockholder 
or  member  thereof,  may  appoint  one  or  more  persons  to  be  re- 
ceivers of  the  assets  of  the  corporation,"*  etc., —  it  is  not  a  just 
conclusion  that,  in  the  statutory  provision  first  quoted,  the 
word  "  may  "  is  to  be  construed  so  as  to  make  it  read  "  noust " 
where  the  public  rights  are  involved,  so  that  on  the  judicial 
dissolution  of  a  corporation  for  engaging  in  a  "  trust "  to  keep 

•  Cal.  Civ.  Code,  ^  400. 
•  Havemeyert;.  Superior  Court,  84  •  This  is  very  clearly  brought  out  in 
Cal.  327,  3G6;  s.  c.  18  Am.  St.  Eep.  the  opinion  of  Beatty,  C.  J.„in  Have- 
192;  24  Pac.  Eep.  121;  overruling  on  lueyer  v.  Superior  Court,  lupra. 
this  point  the  decision  of  Wallace,  J.,  *  Cal.  Code  Civ.  Proc.,  §  564,  sub- 
in  the  court  below,    reported   in  8  eec.  5. 
Rail.  &  Corp.  L.  J.  128.  '  Ibid.,  4  565. 
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down  the  production  and  enhance  the  price  of  one  of  the 
necessaries  of  life,  the  court  is  to  appoint  a  receiver  on  the  ap- 
plication of  the  Attorney-General,  without  the  intervention  of 
any  creditor  or  stockholder,  to  collect  and  distribute  its  prop- 
erty, by  way  of  an  additional  punishment  for  its  wrong-doing; 
but,  on  the  other  hand,  the  jurisdiction  to  appoint  a  receiver 
is  restrained  to  cases  where  the  application  to  that  end  is  made 
by  a  creditor,  stockholder,  or  member;  and  where  the  court 
entering  the  judgment  of  forfeiture  assumes  to  appoint  a  re- 
ceiver on  the  motion  of  the  Attorney-General,  a  writ  of  pro- 
hibition may  be  issued  by  the  Supreme  Court  to  restrain  it 
from  such  a  usurpation  of  jurisdiction.^  On  the  contrary,  it 
seems  to  be  the  construction  of  somewhat  similar  statutes  in 
New  York  that  a  receiver  is  to  be  appointed  by  the  court  in  a 
proceeding  in  the  nature  of  quo  warranto  in  which  the  fran- 
chises of  the  company  are  forfeited.* 

§  6831.  Attitude  of  Stranger  to  Litigration  Who  Procures 
Himself  to  be  Appointed  Receiver.  —  If  a  stranger  to  a  liti- 
gation interferes  therein,  and,  by  practicing  a  fraud  upon  the 

1  Havemeyer  v.  Superior  Court,  84  84  Cal.  327,  363;  «.  c.  18  Am.  St.  Eep. 
Cal.  327,  366;  s.  e.  18  Am.  St.  Eep.  192;  24  Pac.  Rep.  121.  Compare 
1.92 ;  24  Pac.  Rep.  121.  A  writ  of  pro-  Herring  v.  New  York  &c.  E.  Co.,  105 
hibition  went  against  Hon.  William  N.  Y.  340,  where  in  such  a  proceediag 
T.  Wallace,  judge  of  the  Superior  a  temporary  receiver  was  appointed. 
Court  of  San  Francisco,  —  speaking  The  New  York  statute  recited  that  it 
roughly,  —  prohibiting  him  from  en-  should  "  be  the  duty  of  the  Attorney- 
forcing  an  order  appointing  a  receiver,  General,  immediately  after  the  rendi- 
the  propriety, of  which  order  he  had  tion  of  such  judgment  [of  forfeiture], 
defended  in  an  opinion  quoted  by  the  to  institute  proceedings  for  that  pur- 
Supreme  Court  of  California  in  its  pose,"  that  is,  lor  the  appointment 
opinion,  and  also  published  in  8  Eail.  of  a  receiver.  New  York  Code  Civ. 
&  Corp.  L.  J.  128.  In  this  action  Proc,  §  444,  In  the  absence  of  any 
Judge  Wallace  held  that  the  word  such  statute  in  California,  it  was  held 
"may,"  in  the  statutory  provision  that  the  Attorney-General  could  not 
above  quoted,  should  be  construed  so  institute  a  proceeding  for  the  appoint- 
as  to  make  it  read  "  must."  ment  of  a  receiver  except  in  the  possi- 

'  See  People  «.  Washington  Ice  Co.,  ble  case  Where  the  State  might  have 

18  Abb.  Pr.  (N.  Y.)  382,  decision  by  a  pecuniary  interest  as  a  creditor  or 

Ingraham,  J.,  at  special  term.    See  distributee.    Havemeyer  v.  Superior 

comments  on  this  case  by  Beatty,  C.  Court,  84  Cal.  327,  364;  s.  c.  18  Am. 

J,,  in  Havemeyer  v.  -Superior  Court,  St.  Eep.  192 ;  24  Pac.  Eep.  121. 
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court,  procures  himself  to  be  appointed  a  receiver  of  moneys 
coming  into  the  custody  of  the  court  in  the  litigation,  he  will 
not  be  entitled  to  the  protection  of  a  receiver,  but  he  will  be 
treated  as  a  trespasser;^  for,  although  it  is  competent  for  a 
court  to  appoint  a  receiver  on  its  own  motion  where  the  case 
requires  it,  yet  a  person  having  no  interest  in  the  contro- 
versy cannot  propose  a  receiver,  and  it  is  contrary  to  the 
regular  and  ordinary  proceedings  of  a  court  of  justice  to  allow 
a  stranger  to  participate  in  a  motion  for  such  an  appoint- 
ment.^ The  attorney  who  represents  the  intruder  in  procur- 
ing his  appointment  as  receiver,  will  also  be  held  responsible, 
on  the  footing  of  being  a  co-trespasser.^  In  addition  to  what 
was  decided  in  the  case  referred  to,  it  is  absolutely  clear  on 
principle  that  such  an  intruder  and  his  attorney  are  amen- 
able to  punishment  for  contempt  of  court. 

§  6832.  Appointment  where  a  Church  Corporation  is  Dis- 
solved. —  Where  a  church  corporation,  holding  real  and  per- 
sonal property  in  violation  of  law,  is  dissolved,  and  it,  with 
others,  is  holding  and  using  such  real  estate,  and  applying  to 
its  and  their  own  use  the  rents,  issues,  and  profits,  and  there 
is  no  person  lawfully  authorized  to  take  charge  of  the  prop- 
erty, which  is  subject  to  irreparable  loss  and  destruction,  the 
appointment  of  a  receiver  has  been  held  proper.* 

'  O'Mahoney  v.  Belmont,  62  N.  Y.  praying  that  the  court    forfeit  the 

133.  charter  and  dissolve  the  corporation 

'  Attorney-General  v.  Day,  2  Mad.  known  as  the  Church  of  Jesus  Christ 

246;  O'Mahoney  D.  Belmont,  62  N.  Y.  of  Latter  Day  Saints,  and  also  that 

133,  143.  the  court  appoint  a  receiver  of  the 

'  O'Mahoney  v.  Belmont,  62  N.  Y.  assets  of  the  corporation  until  a  dis- 

144.  position  thereof  could  be  made  accord- 

*  United  States  v.  Church  of  Jesus  ing   to  law.    There  was    a    statute, 

Christ  of  Latter  Day  Saints,  5  Utah,  enacted  as  early  as  1862  (act  of  Con- 

361;  8.  c.  15  Pac.  Bep.  473.    It  is  to  gress,  July  1,   1862,   §  3),   providing 

be  noted  in  this  case  that  a  receiver  that  no  corporation  or  association  for 

was  appointed    at   the  suit    of   the  religious  purposes  should  acquire  or 

United  States.    The  suit  was  a  suit  hold,  in  any  territory  of  the  United 

brought    in   the  Supreme  Court    of  States,  real   estate  of    greater  value 

Utah,  by  a  bill  in  chancery,  under  an  than  $50,000.    It  appeared  that  the 

act  of  Congress  (Act  of  March  3, 1887),  defendant  corporation  held  real  estate 
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§  6833.  In  Suits  In  Equity  to  Foreclose  Mortgages. —  The 

appointment  of  a  receiver  pendente  lite,  in  an  action  to  fore- 
close a  mortgage  upon  the  property  of  a  corporation,  may  rest 
upon  somewhat  different  principles,  where  the  corporation, 
like  a  railway  company,  has  puUic  duties  to  perform,  which 
must  go  on,  and  the  case  of  a  mere  private  manufacturing 
or  mercantile  corporation  having  no  public  duties  to  per- 
form.' In  actions  to  foreclose  railway  mortgages,  it  has 
come  to  be  the  fact  that  receivers  are  appointed,  especially 
in  the  Federal  courts,  almost  as  a  matter  of  course;  and  in 
these  and  other  cases  courts  have  often  shown  a  discred- 
itable eagerness  to  possess  themselves  of  so  much  jurisdic- 
tion and  power,  and  a  corresponding  disinclination  to 
relinquish  it  when  once  acquired.  The  question  is  one 
which  addresses  itself  in  a  very  large  sense  to  the  sound  dis- 
cretion of  the  court;  and  where  in  such  a  case  a  receiver  was 
asked  on  the  ground  that  the  default  in  payment  of  debts 
secured  by  the  mortgage  had  been  caused  by  wasteful  and 
corrupt  mismanagement  of  the  corporation,  and  the  mortgage 
itself  provided  that  the  corporation  should  remain  in  posses- 
sion unless  it  was  shown  affirmatively  that  the  default  resulted 
from  other  causes  than  failure  of  the  business,  it  was  held  that 
.the  complainant  was  bound  to  show,  beyond  question,  that 
the  default  had  arisen  from  mismanagement,  and  that  the 
safety  of  the  property,  if  left  in  the  possession  of  the  cor- 
poration, was  threatened  by  reason  of  the  misconduct  of  its 
officers,  and  also  that  the  appointment  of  a  receiver  would 
probably  result  in  effectual  relief;  but  under  the  circumstances 
of  the  case,  the  court  held  that  it  would  retain  the  bill,  treat 
the  corporation  as  a  trustee  of  its  property  for  its  creditors, 
and  require  it  to  render  stated  accounts  of  its  receipts  and 


greatly  in  excess  of  the  limit ;  and  did  not  feel  called  upon  to  determine 

this,  in  the  opinion  of  the  court,  was  any  rights  in  respect  to  the  property, 

a  sufficient  ground,   the  corporation  but  held  that  such  rights  would  be 

being  dissolved,  to  warrant  the  ap-  decided  as   they   should   ultimately 

pointment    of  a  receiver.     But   the  appear.    Ibid. 

court,  in  ordering  the  appointment,  '  Fost,  §  7202,  el  seq. 
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disbursemeiits.'  Another  case,  where  the  temptation  to  grasp 
the  jurisdiction  of  managing  a  great  railway  property  was 
repelled  by  two  able  and  upright  judges,  is  found  reported  in 
an  earl}'  volume  of  the  Central  Law  Journal.  The  syllabus, 
written  by  Judge  Dillon,  is  as  follows:  "  A  court  of  equity  will 
not  appoint  a  receiver  of  a  railroad  merely  upon  a  showing 
that  there  has  been  a  default  in  the  payment  of  interest,  se- 
cured by  a  mortgage  of  the  properties  and  income  of  the 
company,  that  upon  such  default  the  trustees  under  the  mort- 
gage were  entitled  to  immediate  possession,  that  they  have 
demanded  possession  and  that  the  same  has  been  refused. 
It  is  necessary,  iu  addition  to  this,  to  show  that  ultimate 
loss  will  happen  to  the  beneficiaries  under  the  mortgage,  by 
permitting  the  property  to  remain  in  the  hands  of  its  owners 
until  final  decree  and  sale,  if  such  decree  and  sale  be  made." 
The  opinions  consist  chiefly  in  an  examination  of  the  facts, 
from  which  the  learned  judges  concluded  that  the  facts  did 
not  exhibit  such  danger  to  the  bondholders  as  would  warrant 
the  appointment  of  a  receiver.* 


'  Stewart  v.  Chesapeake  &c.  Canal 
Co.,  5  Fed.  Eep.  149. 

'  Union  Trust  Co.  v.  St.  Louis  &c. 
R.  Co.,  4  DiU.  (U.  S.)  114;  s.  c.  4 
Cent.  L.  J.  585.  Mr.  Justice  Miller, 
in  the  concluding  paragraph  of  the 
opinion,  said :  "  If  authorities  are 
necessary  to  support  a  decision,  which 
must  largely  rest  in  the  discretion  of 
the  court,  and  which  in  every  case 
must  be  founded  on  its  own  special 
circumstances,  the  case  of  William- 
son V.  New  Albany  B.  Co.,  1  Biss. 
(U.  S.)  198,  decided  by  the  late  Jus- 
tice McLean,  will  be  found  to  be 
almost  perfect  in  its  analogy  to  this, 
and  quite  so  in  the  principles  on  which 
we  decide  it."  The  event  seems  to 
have  justified  the  conclusion  at  which 
the  learned  judges  arrived.  The  com- 
mon stock  of  the  corporation  im- 
mediately advanced  from  $4.00  to 
$54.00  a  share.  The  corporation  was 
reorganized  by  the  voluntary  act  of 
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its  stockholders  and  bondholders,  and 
has  become  one  of  the  most  valuable 
railroad  properties  in  the  West.  Stat- 
utes exist  in  some  of  the  States,  at- 
tempting to  define  the  cases  in  which 
a  receiver  may  be  granted  pending  a 
suit  to  foreclose  a  mortgage ;  but,  so 
far  as  the  writer  knows,  they  go  no 
farther  than  to  define  in  general  terms 
the  principles  on  which  courts  of 
equity  usually  act.  Such  a  statute, 
found  in  the  code  of  Kansas,  reads  as 
follows:  "A  receiver  may  be  ap- 
pointed in  an  action  by  a  mortgagee 
for  the  foreclosure  of  his  mortgage 
and  sale  of  the  mortgaged  property, 
where  it  appears  that  the  mortgaged 
property  is  in  danger  of  being  lost, 
removed,  or  materially  injured,  or 
that  the  condition  of  the  mortgage 
has  not  been  performed,  and  that 
the  property  is  probably  insufficient 
to  discharge  the  mortgage  debt,  and 
in   all  other  cases   where  receivers 
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§  6834.  How  Far  a  Court  of  Equity  •will  Assume  tlie 
Management  of  a  Business  by  a  Receivership.  —  The  gen- 
eral rule  is,  that  a  court  of  equity  will  not  assume  the  man- 
agemeat  of  a  business  by  appointing  a  receiver,  but  that  it 
will  appoint  a  receiver  only  for  the  purpose  of  winding  it  up 
and  distributing  its  assets.  But  there  are  exceptions  to  this 
rule,  and  for  the  most  part  they  have  been  admitted  in  two 
cases:  1.  In  the  case  of  insolvent  railway  companies  where 
actions  are  brought  to  foreclose  mortgages.  Here,  from  the 
very  necessity  of  the  case,  the  property  must  continue  to  be 
operated  for  the  benefit  of  the  public,  and  must  be  kept  in 
sucli  a  state  of  repair  that  it  may  be  operated  safely.  This 
cannot  be  done  if  attachments  and  executions  are  allowed  to 
be  levied  upon  it,  or  upon  various  portions  of  it,  at  the  suit 
of  various  creditors.  Nor  can  a  court  of  equity  settle  and 
adjust  the  rights  and  priorities  of  different  classes  of  credit- 
ors, or  afford  them  an  opportunity  for  a  judicial  sale  under  a 
decree  of  foreclosure  and  a  reorganization  by  the  purchasers, 
unless  it  can  lay  hold  of  the  whole  property  by  means  of  its 
receiver  and  administer  it  pending  the  litigation.  This  is  so 
obvious  as  not  to  require  extended  discussion;  and  while 
great  abuses  have  undoubtedly  attended  railway  receiverships, 
and  particularly  those  in  the  Federal  courts,  which  courts  are 
in  no  way  accountable  to  public  opinion,  —  yet  the  necessity 
of  such  receiverships  is  so  obvious  that  the  public  have  gen- 
erally acquiesced  in  it,  and,  so  far  as  the  writer  knows,  lawyers 
have  seldom  disputed  it.*     2.  The  other  exceptional  case  will 

have  heretofore  been  appointed  by  of  the  mortgage  has  not  been  per- 
the  usages  of  the  courts  of  equity."  formed.  State  Journal  Co.  v.  Com- 
Civ.  Code  Kan.,  4  254.  Proceeding  monwealth  Co.,  43  Kan.  93;  s.  c.  28 
under  this  statute,  it  hag  been  held  Am.  &  Eng.  Corp.  Cas.  433;  22  Pac. 
that  where  a,  corporation  is  greatly  Rep.  982.  The  circumstances  under 
embarras&ed  by  its  debts,  and  there  which  a  receiver  of  mortgaged  prop- 
are  dissensions  between  its  ofl5cers  erty  other  than  railroad  property 
likely  to  materially  injure  the  value  wiU  be  appointed,  —  commonly  called 
of  its  property,  a  receiver  may  be  a  receiver  of  rents  and  profits,  —  are 
appointed  in  an  action  by  a  mort-  considered  in  an  elaborate  note  in  27 
gagee  for  the  foreclosure  of  his  chat-  Am.  St.  Kep.  794,  et  seg. 
tel  mortgage  and  sale  of  the  property,  ^  See,  however,  the  memorial  of 
where  it  appears  that  the  condition  the  Legislature  of  South  Carolina  to 
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generally  be  found  to  be  a  case  where  a  large  industrial  corpo- 
ration becomes  insolvent,  and  its  creditors  are  about  to  levy 
executions  and  attachments,  and  its  mortgagees  are  proceed- 
ing to  foreclose,  and  there  are  numerous  conflicting  claims 
among  creditors,  and  charges  of  fraudulent  misappropriation 
of  its  assets  by  its  directors  and  officers.  In  such  a  case, 
although  there  is  no  public  necessity  for  its  operations  to  be 
carried  on,  as  in  the  case  of  a  railway  company,  —  yet,  in 
order  to  avoid  a  multiplicity  of  suits,  to  settle  the  rights  and 
priorities  of  the  different  claimants,  to  prevent  some  from 
getting  unjust  advantages  over  the  others,  and  if  possible  to 
afford  an  opportunity  for  a  reorganization  on  an  equitable 
basis,  thereby,  while  preserving  the  rights  of  creditors,  pre- 
venting a  total  destruction  of  the  interests  of  the  stockhold- 
ers,—  a  receivership  pendente  lite  is  obviously  necessary  and 
proper.  It  may  be  added  that  such  receiverships  have  often 
proved  more  satisfactory  to  all  classes  of  creditors  than  any 
other  method  of  dealing  with  the  property  of  the  insolvent 
corporation.^  Outside  of  these  and  other  possible  exceptions, 
the  general  rule  is  that  first  stated,  that  a  court  of  equity  will 
not  appoint  a  receiver  for  the  mere  purpose  of  carrying  on  a 
business  which  is  being  conducted  by  a  corporation  but  not 
to  the  profit  or  satisfaction  of  its  stockholders,  —  and  this  for 
the  obvious  reason  that  the  sovereign  does  not  furnish  public 
agencies  for  the  carrying  on  of  private  enterprises.^ 

Congress :  28  Am.  Law  Rev.  161.    See  stockholders.    The  result  was  due  to 

also  Ibid.  283.  the  rare  concurrence  of  a  conscien- 

^  An  example  of  this  in  the  mind  tious    and   large-minded    lawyer   in 

of  the  author   was    the   case    of   a  charge  of  the  interests  of  the  princi- 

receivership,  in  the  Circuit  Court  of  pal  creditors,  and  of  a  conscientious 

the  United  States  for  the  Eastern  and  large-minded  judge  in  charge  of 

District  of  Missouri,  of  a  very  exten-  the  administration  through  his  re- 

sive  iron-works  owned    by    the  St.  ceiver.    Hon.  Henry  Hitchcock  was 

Louis  Ore  and  Steel  Company.    The  counselor  for  the  creditors,  and  Hon. 

receivership    lasted    two    or    three  Amos  M.  Thayer  was  the  judge  who 

years ;  but  the  vast  properties  of  the  presided    and    made   most   of    the 

company  were  saved  from  a  judicial  orders  in  the  course  of  the  adminis- 

sale   at  a  destructive  sacrifice,   the  tration. 

creditors  were  satisfied,  and  the  cor-  ^  See    the   learned    note    of    Mr. 

poration  was  reorganized  on  a  basis  Hovenden  to  Ex  parte    O'Eeily,   1 

equitable  alike  to  the  creditors  and  Ves.   112,   130,   where  the  following 
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§  6S35.  Where  the  Corporation  has  Made  a  Voluntary  As- 
signment for  its  Creditors.  —  It  may  be  stated  that,  as  a  gen- 
eral rule,  the  fact  that  the  corporation  may  have  made  a 
voluntary  assignment  of  all  its  assets  for  the  benefit  of  its 
creditors  will  not  have  any  influence,  one  way  or  the  other, 
upon  the  power  of  a  court  of  equity  to  appoint  a  receiver  of 
the  property  of  the  corporation,  —  though  it  may  in  particular 
cases  render  such  an  appointment  more  appropriate  than  if 
such  an  assignment  had  not  been  made.  Such  a  voluntary 
assignee,  unlike  a  receiver,  holds  under  the  corporation,  and 
cannot,  unless  so  empowered  by  statute,  impeach  its  acts  nor 
the  acts  of  its  directors  done  in  its  name.  He  cannot,  for  in- 
stance, maintain  an  action  to  recover  property  which  has  been 
spirited  away  through  breaches  of  trust  committed  by  the  di- 
rectors, because  he  has  no  title  to  any  property  except  such  as 
has  passed  to  him  under  the  deed  of  assignment.*  The 
receiver,  on  the  other  hand,  especially  where  he  is  appointed 
in  a  suit  brought  by  creditors,  is  the  representative  of  the 
creditors,  and  may  impeach  acts  of  the  corporation,  and  may 
maintain  actions  to  redress  breaches  of  trust  committed  by  its 
directors,  and  may  prosecute  actions  against  the  directors 
themselves,  when  necessary.^  Now,  it  is  within  the  experi- 
ence of  lawyers  and  judges  that  very  few  cases  of  insolvency, 

cases  are  collected  in  general  support  Wis.  645 ;  Hawks  v.  Pritzlafl,  51  Wis. 
of  the  rule  stated  in  the  above  text:      160;  Powers  v.  Hamilton  Paper  Co., 

—  Ex  parte  Ford,  7  Ves.  617 ;  Waters      60  Wis.  23,  30. 

».  Taylor,  15  Ves.lO,  29;».  c.  2Ves.  &  'Edwards  on    Eeceivers,  365;  2 

B.  299,   304;   Morris  v.  Colman,  18  Story  Eq.  Jur.,§  829;  Powers «.  Ham- 

Ves.  437 ;  Lewis  v.  Madocks,  8  Ves.  ilton  Paper  Co.,  60  Wis.  23,  29 ;  post, 

150,  157;  Radnor  v.  Shafto,  11  "Ves.  §6946.    Statutes  exist  affirming  this 

448,  455;  Adley  v.  Whitstable  Co.,  power  of  receivers,  such  as  that  of 

19  Ves.  304;  Oarlen  v.  Drury,  1  Ves.  Wisconsin,  which  enacts  that,  "if  it 

&B.  154,  158;  Crawshay  ».  Maule,  1  appear  that    any  person   alleged  to 

Swanst.  528 ;  Goodman  v.  Whitcomb,  have  property  of  the  judgment  debtor, 

1  Jac.  &  Walk.  592.    Note  also  the  or  to  be  indebted  to  him,  claims  an 

observations  of  Lord  Eldon  in  Wil-  interest  in  the  property  adverse  to 

son  ■;;.  Greenwood,  1  Swanst.  471, 480,  him,  or  denies  the  debt,  such  interest 

—  as  to  the  circumstances  under  or  debt  shall  be  recoverable  only  in 
which  a  receiver  of  a  partnership  an  action  against  such  person  by  the 
will  be  appointed.  receiver."    Kev.    Stat.  Wis.  1875,  § 

'  Estabrook    v.    Messersmith,    18      3035. 
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whether  of  individuals  or  corporations,  pass  under  judicial 
scrutiny,  in  which  wrong-doing  by  the  insolvent  debtor  is  not 
detected.  The  conclusion  is,  that  individuals  who  will  act 
honestly  under  prosperous  circumstances  will,  with  few  ex- 
ceptions, when  driven  to  the  wall,  commit  acts  which  the 
principles  of  the  law  will  not  justify.  It  is  also  within  such  ex- 
perience that  the  voluntary  assignees  selected  by  insolvent 
debtors  are  generally  the  friends,  stakeholders,  or  tools  of  the 
debtor,  who  work  for  his  interest  and  struggle  to  cover  up  his 
tracks  where  he  lias  dealt  with  his  estate  dishonestly  toward 
his  creditors.  The  insolvency  of  corporations  furnishes  no 
exception  to  this  rule;  and  such  has  been  the  wretched  expe- 
rience with  the  voluntary  liquidation  of  insolvent  companies 
in  England,  that  that  system  has  been  discontinued  by  act 
of  Parliament.  Voluntary  assignments  made  by  failing  debt- 
ors also  in  many  cases  amount  to  conveyances  in  fraud  of 
their  creditors,  as  where  they  give  preferences  which  the  law 
does  not  sanction.  It  follows  from  what  is  here  said,  that  the 
fact  that  a  corporation  has  made  a  voluntary  assignment  for 
the  ostensible  benefit  of  its  creditors  not  only  does  not  dis- 
able a  court  which  would  otherwise  have  the  power  to  appoint 
a  receiver  of  its  assets  from  making  such  an  appointment, 
but  rather  increases  the  propriety  of  making  it.^  On  the 
other  hand,  where  it  appears  that  such  an  assignment  has 
been  openly  and  fairly  made,  for  the  equal  benefit  of  all  credit- 
ors, and  with  the  advice  of  a  large  number  of  them,  and 
there  is  no  evidence  of  mismanagement,  breach,  or  neglect 
of  the  trust  on  the  part  of  the  assignees,  nor  of  any  unfavor- 
able change  in  their  circumstances  since  their  appointment, 
nor  any  cause  to  apprehend  any  such  change, — a  court  of  chan- 
cery will,  with  clear  propriety,  refuse  to  interfere,  by  the  ap- 


'  See,  for  discussion  and  illustra-  the  application  of  a  judgment  credit- 

tion,  Powers  v.  Hamilton  Paper  Co.,  or,  see   High  on  Receivers,  §  411 ; 

60  Wis.  23,  30.    That  an  assignment  Connah  v.  Sedgwick,  ]  Barb.  (N.  Y.) 

by  a  debtor  of  his  property,  in  fraud  of  210;  Goodyear  t).  Betts,  7  How.  Pr. 

his  creditors,  will  furnish  ground  for  (N.  Y.)  187 ;  Shainwald  v.  Lewis,  7 

the  appointment  of   a  receiver  on  Bawy.  (U.  S.)  148. 
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pointment  of  a  receiver  or  otherwise.'  But,  even  where  an 
assignment  has  been  made  in  good  faith  for  the  benefit  of 
creditors,  where  the  assignee  refuses  to  accept  the  trust,^  or,  be- 
ing a  non-resident,  fails  for  a  number  of  years  to  make  any 
dividend  to  the  creditors  out  of  the  property  conveyed  to 
him,'  or  is  guilty  of  had  faith*  or  gross  mismanagement  in  the 
execution  of  the  trust,^ —  a  receiver  may  properly  be  appointed 
at  the  suit  of  judgment  creditors.' 

§  6836.  "Where  the  Corporation  is  toeing'  "Wound  up  hy 
Its  Directors. — "Where  a  corporation  is  dissolved  for  reasons 
which  do  not  impeach  the  good  faith  of  the  directors  towards 
its  creditors  and  stockholders,  or  where  its  charter  has  expired 
by  limitation,  or  where  it  is  being  voluntarily  wound  up,  the 
directors  are,  in  the  absence  of  any  statute,  the  proper  persons 
to  conduct  the  liquidation;  and  statutes  exist  in  many  of  the 
States  devolving  this  trust  upon  them  in  express  terms. 
Whether  such  a  statute  exists  or  not,  the  mere  fact  that  the 
corporation  is  undergoing  liquidation  in  the  hands  of  its 
directors  will  not  determine,  one  way  or  the  other,  the  power 
of  a  Chancellor  to  take  charge  of  the  liquidation  by  means  of 
a  receiver,  unless  in  possible  cases  the  statute  should  be  so 
drawn  as  to  exclude  such  a  power.  And  where  there  is  such 
a  statute,  and  it  empowers  the  Chancellor  either  to  continue 
the  directors  as  trustees  or  to  appoint  a  receiver,  the  power  of 
the  chancellor  to  make  such  an  appointment  is  said  to  be  a 
discretionary  power,  to  be  exercised  only  on  good  cause  shown, 
and  upon  circumstances,  disclosed  by  the  proofs,  which  show 
the  need  of  the  interference  of  the  court  for  the  protection  of 
creditors  or  stockholders  from  breaches  of  trust  by  the  di- 
rectors, in  conducting  the  liquidation  or  otherwise.  Mere 
insolvency,  indebtedness  to  many  different  persons,  and  a  sus- 


'  Bank  of  Maryland  v.  Ruff,  7  Gill  '  Malcolm  «.  Montgomery,  2  Mol- 

&  J.  (Md.)  448.  loy,  500. 

'  Suydam   v.    Dequindre,    Harr.  *.Suydam  ti.  Dequindre,  supra. 

(Mich.)  347.  »  Jones  v.  Dougherty,  10  Ga,  273. 

•  High  on  Eeceivers  (2d    ed.),  §  412. 

5413 


6  Thomp.  Corp.  §  6838.]     receivers  of  corporations. 

pension  of  business,  do  not  present  a  state  of  facts  warranting 
such  interference.' 

§  6837.  Appointment  to  Sequester  Garnin^s  of  a  Cor- 
poration bavlngr  Public  Duties  to  Perform. — While  the 
property  of  strictly  private  corporations  is  subject  to  execution, 
to  the  same  extent  as  the  property  of  natural  persons,'  yet 
the  property  of  quasi-public  corporations,  which  have  public 
duties  to  perform,  and  which  property  is  necessary  to  the 
performance  of  such  public  duties,  —  cannot  be  taken  in  exe- 
cution,— such  as  the  property  of  railroad  companies,  canal 
companies,  turnpike  companies,  bridge  companies,  and  the 
like.'  The  only  remedy  of  the  judgment  creditor  of  such  a 
corporation,  where  he  cannot  find  property  belonging  to  it  on 
which  to  levy  which  is  not  essential  to  the  carrying  out  of  its 
public  duties,  is  to  obtain  the  appointment  of  a  receiver  and 
the  sequestration  of  its  earnings.* 

§  6838.  In  Proceedings  to  Enforce  Judgments.  —  Under 
the  principles  on  which  courts  of  chancery  proceed,  where  a 
judgment  creditor  has  exhausted  his  remedy  at  law,  he  may 
file  what  is  called  a  creditor's  bill,  the  object  of  which  is  to 

^  Newfoundland  E.  &c.  Co.  v.  •  Overton  Bridge  Co.  v.  Means,  33 
Schack,  40  N.  J.  Eq.  222.  It  has  been  Neb.  857 ;  s.  c.  29  Am.  St.  Kep.  514 ; 
held  by  Pratt,  J.,  in  the  Supreme  Susquehanna  Canal  Co.  v.  Bonham, 
Court  of  New  York  at  special  term,  9  Watts  &  S.  (Pa.)  27;  s.  c.  42  Am. 
that  where  the  directors  of  a  corpora-  Dec.  315,  and  n.;  Ammant  v  New 
tion  find  the  corporation  on  the  brink  Alexandria  &c.  Turnp.  Boad,  13 
of  insolvency,  its  affairs  growing  Serg.  &  E.  (Pa.)  210;  «.  c.  15  Am. 
worse,  and  are  satisfied  that  they  can-  Dec.  593,  and  n.;  Gooch  v.  McGee,  83 
not  keep  it  afloat,  they  are  justified  N.  C.  59;  s.  c.  35  Am.  Eep.  558;  Bax- 
in  resigning;  and  thereupon  a  receiver  ter  v.  Nashville  &c.  Tump.  Co.,  10 
may  be  appointed,  in  an  action  lea  (Tenn.),  488;  Louisville  Water 
brought  by  a  stockholder,  to  the  Co.  ».  Hamilton,  81  Ky.  517;  Pales- 
end  that  there  may  be  a  ratable  and  tine  v.  Barnes,  50  Tex.  538 ;  Gue  v. 
equitable  distribution  of  the  corpor-  Tide  Water  Canal  Co.,  24  How.  (U.S.) 
ate  property  among  its  creditors,  257 ;  Seymour  v.  MiUord  &c.  Tump, 
and  that  some  shall  not  be  allowed  Co.,  10  Ohio,  476;  Foster  v.  Fowler, 
to  get  undue  preferences  over  the  60  Pa.  St.  27.  Compare  ante,  §  6571. 
others.  Smith  v.  Danzig,  64  How.  *  Overton  Bridge  Co.  v.  Means,  33 
Pr.  (N.  Y.)  320.  Neb.  857;  s.  c.  29  Am.  St.  Eep.  514; 

'  Post,  ch.  192,  art.  I.  citing  Moraw.  Priv.  Corp.,  §  1125. 
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reach  what  are  called  equitable  assets;  *  and  in  such  a  suit  he 
may  undoubtedly  have  a  receiver,  provided  the  appointment 
of  such  a  functionary  is  necessary  to  effectuate  his  remedy.^ 
Statutes  provide  for  the  appointment  of  receivers  in  such 
cases,  and  under  such  a  statute  in  New  York  a  receiver  may 
be  appointed  to  enforce  a  decree  against  a  corporation,  requir- 
ing its  officers  to  surrender  all  its  property  and  franchises  to  the 
equitable  and  lawful  owners.'  And  so  in  England,  although 
the  rolling  stock  and  plant  of  railway  companies*  are  protected 
from  seizure  by  statute,'  as  pointed  out  by  Sir  N.  Lindley,  citing 
the  authorities  in  the  margin,*  "  a  judgment  creditor  of  such  a 
company  can  obtain  a  receiver  of  the  earnings  of  the  com- 
pany,^ and  can  issue  execution  against  its  unprotected  prop- 
erty and  obtain  a  sale  of  its  surplus  lands." '  One  of  the  most 
common  species  of  relief  granted  under  this  kind  of  a  bill  is 
the  appointment  of  a  receiver  to  enforce,  by  actions  at  law  or 
otherwise,  assessments  against  the  stochholders  in  respect  of 
their  unpaid  subscriptions  or  their  superadded  individual  stat- 
utory liability,' — a  subject  already  much  considered.^"     A  cor- 


'  Lane's  Appeal,  105  Pa.  St.  49; 
«.  c.  51  Am.  Kep.  166;  Bell's  Appeal, 
115  Pa.  St.  88;  «.  c.  2  Am.  St.  Eep. 
532 ;  Bailey  v.  Pittsburgh  Coal  E.  Co., 
139  Pa.  St.  213. 

»  High  on  Eeceivers  (2d  ed.),  §  399, 
et  seg. 

»  King  V.  Barnes,  113  N.  Y.  476; 
«.  c.  21  N.  E.  Eep.  182;  51  Hun 
(N.  Y.),  550;  22  N.  Y,  St.  Eep.  47, 51, 
54;  s.  e.  affirmed  in  113  N.  Y.  655, 
mem.;  28  N.  Y,  St.  Eep.  263. 

*  The  term,  as  Sir  N.  Lindley 
points  out  (Lind.  Comp.  Law  (5th ed.), 
278,  note),  includes  railway  and  dock 
companies :  See  Ee  East  &  West  India 
Docks  Company,  38  Ch.  Div.  576; 
Great  Northern  E.  Co.  v.  Tahourdin, 
13  Q.  B.  Div.  820.  Compare  Ee  Ex- 
mouth  Docks  Co.,  L.  E.  17  Eq,  181. 
As  to  tramway  companies,  see  Ee 
Brentford  &c.  Tramway  Co.,  26  Oh. 
Div.  527. 

»  Stat.  30  &  31  Vict.,  ch.  27,  §  4; 


made  perpetual  by  Stat.  38  &  39 
Vict.,  ch.  31. 

^  Lind.  Comp.  Law  (5th  ed.),  pp. 
278,  279. 

'  Ee  Manchester  &c.  E.  Oo.,14  Ch. 
Div.  645 ;  Ee  Southern  E.  Co.,  5  L.  E. 
Ir.  165.  That  the  line  must  have 
been  begun,  see  Ee  Birmingham  &c. 
E.  Co.,  18  Oh.  Div.  155.  Only  one 
receiver  will  be  appointed :  Ee  Mersey 
E.  Co.,  37  Ch.  Div.  610,  which  see  as 
to  priorities. 

»  Be  Hull,  Barnsley  &c.  E.  Co.,  40 
Oh.  Div.  119.  See  as  to  debenture- 
holders,  where  one  sues  on  behalf  of 
himself  and  others,  EeHopew.  Croydon 
&c.  Tramways  Co.,  34 Oh.  Div.  730. 

'  Bailey  v.  Pittsburg  Coal  E.  Co., 
139  Pa.  St.  213 ;  «.  c.  21  Pitts.  L.  J. 
(N.  s.)  309;  21  Atl.  Eep.  72;  Lane's 
Appeal,  105  Pa.  St.  49 ;  s.  c.  51  Am. 
Eep.  166;  Bell's  Appeal,  115  Pa.  St. 
88 ;  s.  c.  2  Am.  St.  Eep.  532. 

"  Ante,  §§  2961, 3550,  et  seg.,  and 6570. 
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poration  can  never  dissolve  itself  so  as  to  defeat  the  just  rights 
of  its  creditors.  On  a  principle  already  considered,  that  the 
assets  of  a  corporation  are  a  trust  fund  for  its  creditors,  when- 
ever a  corporation  suffers  its  powers  to  lapse  and  ceases  to  be 
a  going  concern,  as  by  failing  to  elect  or  appoint  ofiBcers,  a 
court  possessing  equity  powers,  or  proceeding  according  to  the 
course  of  the  civil  law  in  Louisiana,  will  appoint  a  trustee  to 
wind  it  up.^ 

§  6839.  Creditor  must  be  either  a  tTudgrment  or  lilen 
Creditor.  —  Unless  there  is  a  statute  extending  this  remedy 
to  creditors  at  large,  the  only  creditors  who  can  maintain 
such  an  action  must  be  either  judgment  or  lien  creditors; 
they  must  either  have  exhausted  their  remedies  at  law  by 
reducing  their  demands  to  a  judgment,  or  else  they  must  have, 
under  contract  or  otherwise,  a  specific  lien  upon  the  prop- 
erty of  the  corporation,  to  enforce  which  they  are  entitled  to 
call  upon  the  aid  of  a  court  of  equity.'  This  is  the  general 
rule  in  regard  to  creditor's  bills  in  equity;  and  in  general  it 
makes  no  difference  in  its  application  whether  the  defendant 
is  a  natural  person  or  a  corporation.*     Special  statements  of 

*  Brown  v.  Union  Ins.  Co.,  3  La.  Mr.  High  in  his  work  on  Receivers 
An.  177,  182.  The  official  to  he  ap-  (2d  ed.),  4  406,  citing  the  following 
pointed  in  this  case  was  designated  as  cases :  Uhl  v.  Dillon,  10  Md.  500 ; 
a  "manager,"  and  Rost,  J.,  said:  s.  c.  69  Am.  Deo.  172;  Nusbaam  v. 
"  This  appointment  would  in  no  wise  Stein,  12  Md.  315 ;  Hubbard  v.  Hub- 
differ  from  that  of  receiver,  which  our  bard,  14  Md.  356;  Rich  v.  Levy,  16 
courts  frequently  make  to  settle  the  Md.  74;  Hulse  v.  Wright,  Wright 
affairs  of  insolvent  hanks  and  partner-  (Ohio),  61;  McGoldrick  r.  Slevin,  43 
ships."    Ibid.  182.  Ind.  522;  Bayaud  v.  Fellows.  28  Barb. 

»  Thus,  in  New  York,  the  Supreme  (N.  Y.)  451;   May   v.  Greenhill,   hO 

Court  has  no  power  to  appoint  a  re-  Lid.  124;  Adee  v.  Bigler,    81   N.  Y. 

ceiver  of  the  property  of  any  corpo-  849;  Johnson  v.  Farnum,  56  Ga.  144; 

ration,  whether  domestic  or  foreign.  Dodge  v.  Pyrolusite  Manganese  Co., 

upon  the  filing  of  a  bill  by  a  creditor-  69  Ga.  665;  Blondheim  v.  Moore,  11 

at-large  on  behalf  of  himself  and  all  Md.  365;    Wiggins  v.  Armstrong,  2 

others  similarly  situated.  Lehigh  Coal  Johns.  Ch.  (N.  Y.)  144;  Holdrege  v. 

&  Nav.  Co.  V.  Central  New  Jersey  R.  Gwynne,  18  N.  J.  Eq.  26 ;  Young  v. 

Co.,43Hun(N.Y.),546;  8.  c.  7  N.  Y.  Frier,   1    N.  J.   Eq.   465;  Phelps    v. 

St.  Rep.  270.  Foster,   18  111.   309;  Bigelow  v.  An- 

»  The  rule  is  very  clearly  stated  by  dress,  31  111.  322;  Rhodes  v.  Cousins, 
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the  rule  are  sometimes  made,  like  the  following  in  the  official 
syllabus  of  a  case  in  Georgia:  "While  unwise  and  improper 
management  of  the  affairs  of  a  corporation  might  furnish 
ground  for  complaint  by  its  stockholders,  it  does  not  furnish 
any  reason  for  equitable  interference  at  the  instance  of  general 
creditors,  who  have  not  reduced  their  claims  to  judgment,  and 
who  do  not  allege  any  fraud  or  concealment.'"  Exceptions 
to  the  rule  exist,  like  that  already  noted  under  a  statute  of 
Wisconsin,  which  is  held  to  extend  to  creditors  at  large  as 
well  as  to  judgment  creditors.'* 

§  6840.  Further  of  This  Bale. —  Other  cases  may  be  found 
in  which  the  rule  that  a  general  creditor  must  have  advanced 
his  claim  to  judgment  before  demanding  this  species  of  equi- 
table relief,  has  been  either  denied  or  disregarded;  but  the 
general  rule,  supported  by  the  great  weight  of  authority,  is  as 
above  stated,' — though  it  seems  to  have  no  just  application 
where  tiie  creditor  proceeds  upon  a  written  acknowledgment 
of  indebtedness  by  the  debtor.  On  the  one  hand,  it  is  stated 
in  some  of  the  cases,  that  special  circumstances  may  take  the 
case  out  of  the  rule  and  entitle  a  creditor-at-large  to  this  species 

6  Eand.  (Va.)  188 ;  s.  c.  18  Am.  Dec.  funds,  and    for   negligence    in    per- 

715.    Many  other  cases  support  the  mitting  such    misappropriation  and 

rule,  among  them,  Peyton  v.  Lamar,  emhezzlement,  and  for  the  repayment 

42  Ga.  131 ;  Johnson  v.  Farnum,  56  of  dividends  unlawfully  declared  and 

Ga.  144;  Bessman  v.  Cronan,  65  Ga.  received.     Hurlbut    v.  Marshall,   62 

559.  Wis.  590.    In  this  case  the  creditor 

*  Dodge  V.  Pyrolusite  Manganese  was  not  a  judgment  creditor.    It  was 

Co.,  69  Ga.  665.  held  to  be  immaterial  that  he  was 

"  In  that  State  a  general  creditor  not  a  creditor  of  the  corporation  when 

may  bring  an  action  under  certain  the  unlawful  dividends  were  declared, 

statutory  provisions  (Wis.  Eev.  Stat.,  Ibid. 

^  3218,  3226),  on  behalf  of  all  the  '  Haggarty   v.  Pittman,  1    Paige 

creditors,  for  the  purpose  of  closing  (N.  Y.),  298;  s.  c.  19  Am.  Dec.  434; 

up  the  business  of  a  banking  corpo-  Cohen  v.  Meyers,  42  Ga.  46 ;  Thomp- 

ration  and  enforcing  the  respective  son  v.  Diffendorfer,  1  Md.  Ch.  489; 

Uabilities   of   the  officers,  directors,  Eosenberg    v.   Moore,   11    Md.    376; 

and  stockholders,  including  not  only  Wachtel  v.  Wilde,  58  Ga.  50 ;  Morri- 

the    liabilities    specially  created   by  son  ti.Shuster,  1  Mackey  (D.  C),  190; 

statute,    but    also    those    arising    at  Kehler  v.  Jack  Man.  Co.,  55  Ga.  639. 

common    law    for    misappropriation  See  also  ante,  §  6559,  et  seg. 
and  embezzlement  of  the  corporate 
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of  equitable  relief.'  At  the  same  time,  it  is  held  that  this 
species  of  relief  will  not  be  accorded,  even  to  a  judgment 
creditor,  unless  he  exhibits  special  circumstances  requiring 
it.*  As  the  enforcement  of  liens  is  one  of  the  ordinary  heads 
of  equity  jurisdiction,  one  who  has  acquired  a  specific  lien 
upon  the  property  of  a  debtor,  be  it  a  corporation  or  an  indi- 
vidual, by  mortgage  or  otherwise,  seems  to  stand  at  least  in  as 
good  a  position,  for  the  purpose  of  invoking  the  aid  of  a  court 
of  equity  by  the  appointment  of  a  receiver,  as  does  a  judg- 
ment creditor.  For  instance,  an  insolvent  railroad  corpora- 
tion, which  has  defaulted  in  the  payment  of  the  interest  or 
principal  of  its  bonds,  secured  by  a  mortgage,  may  be  placed, 
at  the  instance  of  the  bondholders,  in  the  hands  of  a  re- 
ceiver,^—  a  jurisdiction  the  exercise  of  which  is  seen  every 
day.  And  where  the  petition  for  a  receiver  is  filed  by  the 
bondholders  under  a  second  mortgage,  it  may  be  extended  for 
the  protection  of  the  first  mortgage  bondholders,  upon  their 
petition.* 

§  6841.  At  the  Suit  of  Sureties  or  Guarantors. — It  has  been 
held  in  Ohio  that  a  receiver  of  the  property  of  an  insolvent 
corporation  may  be  appointed  at  the  instance  of  one  who 
stands  liable  as  a  surety  for  the  corporation,  although  he  has 
not  paid  the  debt.^  We  gain  little  by  the  statement  of  this 
naked  fact,  without  inquiring  into  the  ground  on  which  the 
jurisdiction  is  exercised.  It  has  been  made  to  rest  upon  the 
well-known  jurisdiction  of  courts  of  equity  to  entertain  bills 
for  the  exoneration  of  sureties,  even  before  they  have  paid  the 
debt  of  the  principal.  This  jurisdiction  rests  upon  the  ground 
that  it  would,  in  many  cases,  be  onerous  to  compel  the  surety 
first  to  pay  the  debt,  which  he  must  do  before  he  can  have 

'  Such  was  the  concession  inDodge  '  Taylor  v.  Philadelphia  &c.  R.  Co., 

V.  Pyrolusite  Manganese  Co.,  69  Ga.  14  Phila.  (Pa.)  451. 
665,  *  Farmers'  &c.  Bank  v.  Philadel- 

'  See,  for  instance,  Besaman  v.  phia  &c.  R.  Co.,  14  Phila.  (Pa.)  456. 
Oronan,  65  Ga.  559.    See  also  High  '  Barbour  v.  National  Exch.  Bank, 

on  Receivers,  §  406,  et  seq.,  2d  ed.,  for  45  Ohio  St.  133;  s.  c.  12  N.E.  Rep.  5; 

a  very  clear  discussion  of  the  subject.  10  West.  Rep.  453. 
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any  remedy  against  his  principal  at  law;  since  the  surety 
might  not  be  able,  in  particular  cases,  to  raise  the  money 
without  great  sacrifices,  and  he  might  be  compelled,  before 
he  could  do  so,  to  see  his  principal  waste  his  assets  before  his 
eyes.*  In  such  a  case  the  very  purpose  of  the  bill  is  to  have 
a  court  of  equity  charge  the  debt  upon  the  property  of  the  princi- 
pal debtor,  and  subject  that  property  to  its  payment.  "A 
security,"  said  the  Supreme  Court  of  Ohio,  "might  ask  a 
court  of  chancery  to  aid  in  subjecting  the  estate  of  the  princi- 
pal to  the  payment  of  the  debt,  without  first  advancing  or  pay- 
ing the  money,  as  he  must  do  before  he  could  sue  an  action 
at  law."^  As  the  same  court  has  said  in  a  later  case:  "It  will 
be  observed  that  this  was  not  a  mere  right  to  recover  a  judg- 
ment and  have  an  execution  go  out  against  the  property  of 
the  principal.  Indeed,  it  was  because  there  was  no  such  remedy 
at  law  that  a  court  of  chancery  would  lend  its  aid.  It  was  neces- 
sarily a  proceeding  to  subject  the  property  of  the  principal  to 
the  payment  of  the  debt  for  which  the  surety  had  become  col- 
laterally liable.'" 


'  Ab  to  the  nature  and  extent  of 
the  jurisdiction,  see  Adams  Eq.  270; 
1  Story  Eq.  Jur.,  §  327;  2  Story  Eq. 
Jur.,  §  849 ;  Stump  v.  Rogers,  1  Ohio, 
533;  McConneli  v.  Scott,  15  Ohio, 
401;  s.  c.  45  Am.  Dec.  583;  Polk  v. 
Gallant,  2  Dev.  &  Bat.  Eq.  (N.  C.) 
395,  397 ;  s.  c.  34  Am.  Dec.  410;  Wash- 
ington V.  Tait,  3  Humph.  (Tenn.)  543 ; 
Bishop  V.  Day,  13  Vt.  81 ;  8.  c.  37  Am. 
Dec.  582 ;  Taylor  v.  Heriot,  4  Desaus. 
Eq.  (S.  0.)  227;  Hale  v.  Wetmore,  4 
Ohio  St.  600;  Grant  o.  Ludlow,  8 
Ohio  St.  1,  81 ;  Shaffner  v.  Folgeman, 
Winst.  (N.  0.)  12;  Freeman  v.  Me- 
bam,  2  Jones  Eq.  (N.  0.)  44;  Egerton 
V.  Alley,  6  Ired.  Eq.  (N.  C.)  188; 
Smith  V.  Smith,  5  Ired.  Eq.  (N.  0.) 
34;  Barnes  v.  Morris,  4  Ired.  Eq. 
(N.  C. )  22.  Compare  Miller  v.  Miller, 
1  Phil.  Eq.  (N.  C.)  85. 

'  Stump  V.  Rogers,  1  Ohio,  533; 
approved  and  followed  in  McConneli 


V.  Scott,  15  Ohio,  401 ;  g.  c.  45  Am. 
Dec.  583. 

•  Barbour  t).  National  Exch.  Bank, 
45  Ohio  St.  133,  138.  Such  being  the 
nature  of  the  proceeding,  a  statute  of 
Ohio  stepped  in  and  authorized  the 
appointment  of  a  receiver,  as  the  ap- 
propriate mode  of  effecting  the  object 
of  the  suit.  This  statute  authorized 
the  appointment  of  a  receiver  in  the 
following,  among  other,  cases :  "In  an 
action  by  a  vendor  to  vacate  a  fraudu- 
lent purchase  of  property,  or  by  a 
creditor  to  subject  any  property  or 
fund  to  his  claim,  or  between  part- 
ners or  others  jointly  owning  or  inter- 
ested in  any  property  or  fund,  on  the 
application  of  the  plaintiff,  or  of  any 
party  whose  right  to  or  interest  in  the 
property  or  fund,  or  the  proceeds 
thereof,  is  probable,  and  where  it  is 
shown  that  the  property  or  fund  is 
in  danger  of  being  lost,  removed,  or 
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§  6842.  At  the  Suit  of  a  Minority  Stockholder.  —  In  con- 
sidering  this  question,  a  distinction  must  be  taken  between  a 
case  where  a  minority  stockholder  files  a  bill  in  equity  to 
restrain  and  redress  a  breach  of  trust  on  the  part  of  the  man- 
agers of  the  corporation,  and  where  the  circumstances  may 
be  such  that  a  receiver  pendente  lite  may  be  necessary  to  pre- 
serve the  property;  and  the  case  where  the  object  is  to  put 
an  end  to  the  affairs  of  the  corporation,  wind  up  its  business, 
and  distribute  its  assets.  In  the  latter  case,  in  conformity 
with  what  has  already  been  stated,'  it  is  a  sound  conclusion 
that  the  fact  that  the  corporation  is  embarrassed,  that  some 
judgments  have  been  recovered  against  it,  and  that  the  stock- 
holders refuse  to  come  to  its  aid  by  advancing  means  to 
relieve  it,  or  by  paying  the  amounts  assessed  against  them  in 
resjtect  of  their  shares,  furnishes  no  ground  for  appointing  a 
receiver  at  the  suit  of  a  single  minority  stockholder;  since  it 
may  be  supposed  to  be  in  the  power  of  the  trustees,  by  selling 
the  stock  of  the  delinquents,  to  raise  money  to  relieve  the 
corporation  from  its  embarrassments.^  The  governing  prin- 
ciple here,  as  in  other  cases,  is  that  the  power  to  appoint  a 
receiver  is  limited  to  cases  where  it  is  necessary  either  to  pre- 
vent fraud,  to  save  the  subject  of  the  litigation  from  material 
injury,  or  to  rescue  it  from  threatened  destruction.'  Even  in 
case  of  proceedings  to  wind  up  an  insolvent  corporation,  a 
receiver  should  not  be  appointed  if  the  directors  are  closing 
up  the  affairs  of  the  corporation,  and  are  in  all  respects  trust- 


materially    injured."    Ibid.;   citing  of  such  a  company  are  its  creditors 

Rev.  Stat.  Oliio,  ^  5587.    Under  the  in  respect  of  such  debt,  within  the 

New  Jersey  "  act  respecting  raih-oads  meaning  of  the  statute.    In  making 

and    canals,"    -which   provides    that  such  application,   they  do  not  seek 

whenever  any  railroad  company  has  subrogation  as  sureties,  but  claim  as 

failed,  lor  ninety  days  after  the  same  creditors    merely.     Pennsylvania  R. 

has  become  due,  to  pay  principal  or  Co.  v.  Pemberton  &c.  R.  Co.,  28  N.  J. 

interest  on  any  mortgage  on  the  prop-  Eq.  3  )8. 
erty  or  iranchi^es  of  tiie  company,  a  '  Ante,  §§  4539,  6696. 

receiver  of  its  property  may  be  ap-  '  Baker  v.  Backus,  32  111.  79. 

pointed    on    the  application  of  any  '  Ante,  §  6826;    Hugh  v.  McRae, 

creditor,    etc.,    of    the    company, —  Chase  Dec.  (U.  S.)  466. 
guaiurUurs  of  the  payment  of  a  debt 
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Worthy.^  So  where,  under  a  clause  of  their  charter,  the  stock- 
holders, upon  the  expiration  of  the  life  of  the  corporation, 
had  elected  three  of  their  numbers  to  act  as  liquidators,  and 
their  electiou  had  not  been  set  aside,  and  no  ground  was 
shown  for  fearing  fraudulent  action  on  their  part,  —  it  was 
held  improper  to  displace  them  and  appoint  a  receiver  in 
their  stead.* 

§  6843.  On  the  Application  of  the  Corporation   Itself.  — 

"We  are  aware  of  no  case  where  a  corporation,  in  its  corpo- 
rate capacity  and  name,  can  apply  to  be  put  in  the  custody 
of  a  receiver."  ^  In  another  case  where  a  bill  had  been  brought 
by  a  stockholder  and  another  by  the  corporation,  and  the  two 
were  consolidated,  and  both  appeared  to  have  been  framed 
upon  the  theory  of  obtaining  a  decree  substantially  winding  up 
the  corporation,  —  it  was  said  that  no  case  had  been  cited  to 
show  that  such  a  suit  could  be  maintained  in  equity  by  the 
corporation.*  It  remained  for  a  court  of  the  United  States  to 
set  the  precedent  that  a  corporation  can  bring  a  suit  in  equity 
against  its  mortgage  creditors,  setting  up  the  equity  that  it  is 
unable  to  pay  them  and  is  about  to  default  in  making  a  pay- 
ment to  them;  that  it  has  a  collection  of  property  which  ought 
to  be  kept  together  and  operated  as  a  unit,  and  that  for  tiiis 
purpose  a  receiver  ought  to  be  appointed  to  hold  its  creditors 
at  arm's  length;  and  for  the  court,  upon  such  a  bill,  to  appoint 
a  receiver  upon  the  ex  parte  application  of  the  corporation/ 
and  afterwards  to  refuse  to  transfer  the  receivership  to  a  cross- 
action  brought  by  the  mortgage  creditors.*  But  where  a  re- 
ceiver is  appointed  on  the  petition  of  the  corporation,  the 
appointment  will  be  merely  erroneous,  and  the  proceedings  of 

»  City  Pottery   Co.  v.  Yates,    37  v.  McEae,  Chase  Dec.  (U.  S.)   466; 

N.  J.  Eq.  543.  Mcllhenny  v.  Binz,  80  Tex.  1 ;  ».  c.  26 

'  FoUett  V.  Field,  30  La.  An.,  pt.  1,  Am.  St.  Eep.  705. 
161.  *  Hinckley  v.  Pflster,  83  Wis.  64; 

»  Kimball  v.  Goodburn,  32  Mich.  «.  c.  53  N.  W.  Rep.  21. 
10,  per  Mr.  Justice  Campbell.    That  '  Wabash  <&c.  R.  Co.  v.  Central 

a  receiver  should  not  be  appointed  to  Trust  Co.,  22  Fed.  Rep.  272. 
take  charge  of  the  assets  of  a  corpora-  "  Central  Trust  Co.  v.  Wabash  &o. 

tion  on  its  own  petition,  —  see  Hugh  R.  Co.,  23  Fed.  Rep.  863. 
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the  court  consequent  upon  the  appointment  will  not  be  thereby 
rendered  void,  so  as  to  be  assailable  in  a  collateral  proceed- 
ing;' though  a  majority  of  another  have  held  that  the  pro- 
ceeding is  void  for  want  of  jurisdiction,  and  have  sent  a  writ 
of  prohibition  to  the  court  making  the  appointment.^ 

§  6844.  On    the  Application  of  the  Defendant.  —  It  was 

held  by  Lord  Lang-dale,  in  a  case  where  the  plaintiff  had 
filed  a  bill  for  a  receiver,  but  had  afterwards  declined  to  move 
for  the  appointment,  and  the  defendant  had  thereupon  ap- 
plied for  it,  that  the  appointment  could  not  be  made  on  the 
defendant's  application.^  In  an  early  American  case  a  bill  had 
been  filed  by  a  junior  mortgagee  to  foreclose  a  mortgage,  and 
he  had  joined  a  prior  mortgagee  as  defendant  with  the  mort- 
gagor, and  sought  to  be  subrogated  to  his  rights  and  to  have 
the  court  compel  him  to  enforce  all  his  rights  against  the 
mortgagor.  It  was  held  that  a  receiver  might  be  appointed 
on  the  application  of  the  prior  mortgagee  thus  joined  as  de- 
fendant; but  the  court  carefully  pointed  out  that  this  could 
be  done  only  in  a  case  where  the  moving  defendant  was  seek- 
ing some  relief  against  his  co-defendant.*  It  is  said  by  Chan- 
cellor Zabriskie,  referring  to  the  appointment  of  a  receiver  on 
the  petition  of  a  defendant:  "  I  find  no  precedent  anywhere 
to  sustain  such  practice.  The  whole  theory  upon  which  re- 
lief is  granted  in  equity  is  against  such  practice.  No  positive 
relief  is  ever  granted  to  a  defendant,  except  on  cross-bill;  and 
no  relief,  except  it  be  founded  on  allegations  in  the  bill,  or 
other  pleadings  in  the  cause."* 

§  6845.  At  the  Suit  of  Directors.  —  If  the  doctrine  that 
the  assets  of  a  corporation,  as  soon  as  it  becomes  insolvent, 
become  impressed  with  the  character  of  a  trust  fund  for  its 
creditors,  and  that  the  directors,  in  dealing  with  it,  can  only 

1  Mcllhenny  v.  Binz,  80  Tex.   1;  '  Robinson  ti.  Hadley,  11  Beav.  614. 

8.  c.  26  Am.  St.  Rep.  705.  '  Henshaw   v.  Wells,  9    Humph. 

»  State  V.  Ross,  122  Mo.  435;  8.  c.  (Tenn.)  568,  584. 

25  S.  W.  Rep,  947.    See  28  Am.  Law  '  Leddel  v.  Starr,  19  N.  J.  Eq.  159, 

Rev.  925.  164. 
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deal  with  it  in  the  character  of  trustees,  be  more  than  mere 
verbiage,  —  then  it  would  logically  follow,  according  to  the 
reasoning  of  the  Supreme  Court  of  Texas,  that  when  a  corpo- 
tion  becomes  insolvent,  and  the  appointment  of  a  receiver 
becomes  necessary  for  the  preservation  of  its  property  and 
the  distribution  of  its  assets  among  its  creditors,  the  directors, 
as  trustees  for  the  creditors  first  and  the  stockholders  after- 
wards, and  not  the  company  itself,  are  the  proper  parties  to 
institute  a  suit  for  the  appointment  of  a  receiver.' 

§  6846.  At  the  Suit  of  the  State. — Except  in  cases  where 
the  object  of  the  proceeding  is  to  wind  up  the  corporation 
under  the  provisions  of  a  statute,  the  cases  where  a  receiver 
is  appointed  at  the  instance  of  the  State  will  generally  be 
found  to  rest  upon  special  statutes.  The  State  is,  by  reason 
of  its  sovereignty,  a, preferred  creditor;^  but  whether  this  prin- 
ciple will  relieve  the  State  of  the  necessity,  where  it  proceeds 
in  its  character  of  creditor,  of  reducing  its  demand  to  a  judg- 
ment at  law,  may  be  a  question:  the  author  does  not  re- 
call any^  case  where  it  has  arisen.  Where  the  State  is 
the  creditor  of  a  corporation,  the  conditions  on  which  the 
credit  is  given,  and  the  remedies  of  the  State,  will  gener- 
ally be  found  embodied  in  some  statute.  In  a  numerous 
class  of  cases  where  the  State  has  loaned  its  aid  to  rail- 
way companies,  the  statute  has  reserved  the  right  to  the  State 
to  take  possession,  through  a  receiver  appointed  by  the  gov- 
ernor.    In  a  case  in  Georgia,  where  the  validity  of  the  ap- 

•  Mcllhenny  v.  Binz,  80  Tex.  1,  7 ;  railway  corporation    become    insol- 

«.  c.  26  Am.  St.  Eep.  705,  712.    Ttie  vent,  and  a  receivership  be  necessary 

language  of  Mr.  Justice  Gaines    on  for  the  preservation  of  its  property 

this  point  is  as  follows :  "A  natural  and    the    distribution    of   its    assets 

person,   because  of    his  inability  to  among  its  creditors,  it  would  seem 

meet  the  demands  of  his  creditors,  that  the  directors,  as  trustees  for  the 

has  no  right  to  place  his  property  stockholders  and  creditors,  would  be 

under  the  control  of  a  court  of  equity  the  proper  parties  to    institute  the 

for  the  purpose  merely  of  preventing  suit."    It  is  to  be  noted  that  in  some 

its  sacrifice  by  its  sale  under  execu-  States  the  directors  themselves    are 

tion.    We  see  no  reason  why,  as  a  made,  by  statute,  trustees  to  wind  up. 

general  rule,  a  corporation  does  not  Ante,  §  6829. 

stand  upon  the  same  footing.     If  a  *  Ante,  §  3837. 
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pointment  of  receivers  of  a  banking  corporation  seems  to 
have  been  challenged  collaterally,  it  appeared  that  the  bill 
under  which  they  were  appointed  was  brought  by  the  Gover- 
nor of  the  State  against  the  bank,  and  against  certain  persons 
to  whom  the  bank  had  made  a  voluntary  assignment.  It  al- 
leged that  the  bank  was  a  State  depositary;  that,  on  a  day 
named,  it  refused  to  pay  a  check  of  the  State  treasurer,  closed 
its  doors,  and  made  an  assignment  of  all  its  property;  that  it 
was  largely  indebted  to  the  State,  had  ceased  to  do  business, 
and  was  unable  to  meet  its  liabilities;  that  the  assignees  had 
accepted  the  trust  and  would  take  an  inventory  of  the  assets 
with  the  intent  to  convert  that  into  cash,  and  that  they,  ignor- 
ing the  right  of  the  State  to  priority,  intended  to  pay  the 
same  to  creditors  pro  rata;  and  that,  unless  the  assignees  were 
restrained  from  paying  any  debts  due  by  the  bank  until  the 
indebtedness  to  the  State  was  first  paid  off  and  discharged,  a 
great  loss  would  be  entailed  upon  the  State.  It  was  held  that 
the  court  properly  appointed  receivers  under  this  bill,  and 
properly  authorized  them  to  institute  actions  for  collecting  the 
assets  of  the  bank.' 

§  6847.  Where  the  Corporation  Enters  a  Comhination 
called  a  "Trust." — That  the  corporation  is  committing  a 
wrong  against  the  general  public,  as  where  it  has  engaged  in 
a  trust  to  monopolize  the  trade  in  an  article  of  food,  such  as 
sugar, ^  or  bread,^  does  not  of  itself  afford  ground  for  appointing 
a  receiver  of  its  assets;  though  such  a  receiver  may  or  may  not, 
under  statutes,  be  appointed  where  the  corporation  has  been, 
for  such  a  cause,  dissolved  in  a  proceeding  at  law.*  In  one 
case,  where  such  an  application  was  denied,  the  "trust"  itself 
was  the  petitioner;  and  the  court  held  that,  while  a  case  had 
been  made  for  a  receiver  pending  litigation  between  ordinary 
parties,  yet  the  relief  would  not  be  granted  in  that  case;  be- 
cause  equity  would  not  lend   its  aid  to    a   combination   in 

'  Hill  V.  Western  &o.  B.  Co.,  86  •  American    Biscuit    &c.    Co.    v. 

Ga.  284;  e.  c.  12  S.  E.  Rep.  635.  Klotz,  44  Fed.  Rep.  721;  ».  c.  9  Rail. 

'  Havemeyer  v.  Superior  Court,  84  &  Curp.  L.  J.  316. 
Cal.  327 ;  s.  c.  18  Am.  St.  Rep.  192.  *  Ante,  §§  6828,  6830. 
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restraint  of  trade,  and  probably  illegal  under  Federal  and 
State  legislation.*  But  it  was  held  in  the  Supreme  Court  of 
New  York,  under  the  applicatory  statutes  in  that  State,  that  a 
receiver  must  be  appointed,  upon  the  demand  of  a  certificate- 
holder,  to  wind  up  the  affairs  of  a  "  trust "  which  has  been 
declared  illegal,  although  a  plan  of  organization  on  a  legal 
basis  was  in  process  of  execution  by  the  trustees,  and  the 
property  was  in  the  hands  of  a  man  of  the  highest  standing.^ 

§  6848.  Kot    Appointed    where    there    are    No    Assets    to 

Administer.  —  It  is  scarcely  necessary  to  say  that  a  receiver 
of  a  corporation  will  not  be  appointed  where  there  are  no 
assets  to  collect  and  distribute.  It  has  been  so  held,  with 
reference  to  a  building  association,  where  it  appeared  that  the 
shareholders  all  agreed  that  the  members  who  took  the  money 
and  paid  dues  and  interest,  and  agreed  to  take  the  money  ad- 
vanced to  them  in  full  for  their  stock,  should  not  be  required 
to  pay  back  the  money  advanced.'  The  same  conclusion  was 
reached  with  reference  to  such  an  association,  where  there  were 
no  assets  for  distribution,  except  the  money  in  the  treasury, 
which  the  association  proposed  to  distribute.'*  So,  where,  in  a 
creditors'  suit  in  equity,  it  appeared  that  the  corporation  had 
made  a  voluntary  assignment  for  the  benefit  of  its  creditors, 
but  that  there  were  no  assets  in  the  hands  of  the  assignee  which 
could  be  applied  to  the  plaintiff's  demand,  it  was  held  that 
the  court  was  justified  in  ascertaining  the  respective  liabilities 
of  the  stockholders,  and  enforcing  such  liabilities  by  judg- 
ment, without  appointing  a  receiver,  or  staying  proceedings 
until  it  could  be  ascertained  whether  there  would  be  any  divi- 
dend payable  to  creditors  by  the  assignee." 

'  American  BiBCuit  &c.  Co.  v.  Klotz,  '  Barton  ti.  Enterprise  &c.  Asso.,  114 

supra;  referring  to  tlie  act  of  Oon-  Ind.  226 ;  s.  c.  5  Am.  St.  Rep.  608.   See 

gress,  July  2,  1890,  and  Act  La.,  July  Endlicii  Build.  Asso.,  §§  150,  440, 462. 
5, 1890.    Compare  Hardon  v.  Newton,  *  Lister  v.  Log  Cabin  &c.  Asso.,  38 

14  Blatchf.  (U.  S.  )  376;  Einstein  v.  Md.  115. 

Eosenfeld,  38  N.  J.  Eq.  309 ;  People  '  Sleeper  v.  Goodwin,  67  Wis.  577 ; 

V.  State  Treasurer,  24  Mich.  468.  t.  c.Sl  N.  W.  Rep.  335.     See  further, 

"  Cameron  ■!).  Havemeyer,  25  Abb.  Young   v.  Rollins,  85  N.   C.  485, — 

N.  Cas.  (N.  y.)  438;  s.  e.  12  N.  Y.  where  the  corporation  had  transferred 

Supp.  126.  all  its  assets  to  another. 
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§  6849.  Appointment  of  Receivers  of  Companies  in  Eng- 
land. —  The  English  Judicature  Act  seems  to  confer  the  widest  power 
in  the  appointment  of  a  receiver,  by  authorizing  the  appointment 
whenever  the  court  is  of  opinion  that  it  is  just  or  convenient  to  appoint 
one.'  Since  the  passage  of  the  Companies'  Winding-up  Act  of  1890^ 
section  4,  the  court  has  no  power,  after  an  order  for  the  winding  up 
of  a  company  has  been  made,  to  appoint  a  provisional  liquidator 
other  than  the  oflBcial  receiver.' 

Article  II.     Jurisdiction  to  Appoint. 


Section 

6854.  Jurisdiction    to  make  the  ap- 

pointment. 

6855.  Jurisdiction  to  appoint  as  be- 

tween    Federal    and     State 
courts. 

6856.  Federal  jurisdiction  not  ousted 

by  dissolution  of  corporation 
in  State  court. 

6857.  Such  jurisdiction  as  dependent 

upon  venue. 

6858.  Appointment   of   receivers    by 

the  legislature. 

"  Judicature  Act,  1873,  §  25,  cl.  8. 
Sir  Nathaniel  Lindley  states  that  this 
general  enactment  is  construed  some- 
what restrict! vely  and  with  reference 
to  the  principles  on  which  the  court  of 
chancery  acted  before  the  judicature 
acts  came  into  operation.  Lind. 
Oomp.  Law.  l5th  ed.),  p.  602.  To 
this  statement  he  cites  the  case  of 
North  London  R.  Oo.  v.  Great  North- 
ern R.  Co.,  11  Q.  B.  Div.  30,  where 
the  words  "just  or  convenient"  in 
the  statute  were  construed  so  as  to 
make  them  read  just  and  convenient." 
"  Receivers  of  a  company's  property," 
continues  the  same  learned  author, 
"are  seldom  appointed  unless  there 
are  conflicting  claims  to  be  adjusted, 
e.  g.,  disputes  between  secured  and 
unsecured  creditors,  between  debent- 
ure-holders and  judgment  creditors, 
between  various  classes  of  sharehold- 
ers, etc.  When  a  company  is  being 
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Section 

6859.  Further  of  this  subject. 

6860.  Power  to  appoint  receivers  of 

foreign  corporations. 

6861.  Further  of  this  subject. 

6862.  How   under   statutes   of   New 

York. 

6863.  Effect  of   the    pendency  of   a 

proceeding    by  the  State  to 
disssolve  the  corporation. 

6864.  Appointment    presumed  valid 

when   collaterally    attacked, 
etc. 

wound  up,  the  liquidator  is  a  receiver 
of  its  assets  for  the  benefit  of  its 
shareholders  and  creditors;  but  this 
does  not  prevent  persons  having 
claims  upon  the  assets  in  priority  to 
the  liquidator,  from  obtaining  a  re- 
ceiver of  them,  so  as  to  protect  their 
preferential  rights.  The  liquidator, 
however,  is  usually  appointed  the  re- 
ceiver in  such  cases."  Lind.  Comp. 
Law  (5th  ed.),  pp.  602,  603;  citing 
Perry  v.  Oriental  Hotel  Co.,  L.  R.,  5 
Oh.  420. 

»  Re  North  "Wales  Gun  Powder  Co. 
(1892),  2Q.  B.  220.  Appointment  at 
the  instance  of  debenture-holders  under 
English  statutes:  Lind.  Oomp.  Law 
(5th  ed.),pp.  196,  187,  where  the  fol- 
lowing cases  are  examined:  Ex  parte 
Bradshaw,  15  Oh.  Div.  465 ;  English 
Channel  Steam  Oo.  v.  Rolt,  17  Ch. 
Div.  715;  Howard  v.  Patent  Ivory 
Man.    Co.,    38    Ch.    Div.    188;    Re 
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§  6854.  Jurisdiction  to  Make  the  Appointment.  —  A  dis- 
cussion of  the  subject  of  the  jurisdiction  to  make  the  appoint- 
ment of  a  receiver,  would  involve  a  disquisition  upon  the 
jurisdiction  of  courts,  rather  than  a  discussion  of  a  branch  of 
the  law  of  corporations.  What  is  termed  jurisdiction  consists, 
in  the  proper  sense,  of  the  power  to  do  an  act  judicial  in  its 
nature;  but  the  word  is  often  used  with  reference  to  the  pro- 
priety of  doing  an  act  judicial  in  its  nature.  Thus,  it  is  rea- 
soned that  a  court  possessing  both  law  and  equity  powers, 
such  as  a  Circuit  Court  of  the  United  States,  has  no  jurisdic- 
tion to  entertain  a  bill  by  an  individual  to  forfeit  franchises  of 
a  corporation,  since  that  right  belongs  to  the  State  alone;  yet, 
it  is  reasoned  in  some  cases  that  if  the  bill  prays  also  for  a 
receiver  and  for  general  relief,  it  may  be  retained  for  the  pur- 
pose of  granting  a  receivership.^  But,  in  this  sense,  it  is 
believed  that  the  word  "  jurisdiction"  is  merely  used  in  the 
sense  which  implies  freedom  from  error,  and  that  if  such  a 
suit  were  entertained,  and  the  corporation  nevertheless  took 
no  steps  by  an  appeal  or  writ  of  error  to  reverse  the  erroneous 
decision,  it  would  be  good  as  against  a  collateral  attack.  This 
may  not,  however,  be  clear.  So,  it  has  been  held,  but  on 
grounds  which  seem  to  confuse  the  distinction  between  a.  want 
of  power  and  an  abuse  of  it,  that  a  court  possessing  general 
equity  powers  has  no  jurisdiction  to  appoint  a  receiver  of  a 
railway  property  on  the  petition  of  the  corporation  itself^  But 
it  is  clear  that  a  proceeding  at  law  to  dissolve  a  corporation  is 
a  totally  different  thing  from  a  proceeding  in  equity  to  lay 
hold  of  its  assets,  and  administer  and  distribute  them  as  a 
trust  fund  for  its  creditors.  Therefore,  a  judgment  of  a  State 
court,  dissolving  a  corporation,  does  not  oust  a  court  of  the 
United  States,  which  has  already  appointed  a  receiver  of  its 

Pound,  42  Oh.  Div.  402;  s.  c.  28  Am.  »  Gaylord  v.  Fort  Wayne  &c.  E. 

&  Eng.    Oorp.  Oas.   500;  Ee  Stubbs  Co.,  6  Biss.  (U.  S.)  286. 
C1891),  1  Oh.  475;  McMahon  v.  North  '  State  v.  Eoss,  122  Mo.  435;  s.  c. 

Kent  Iron  Works  Oo.   (1891),  2  Oh.  25  S.  W.  Eep.  947.     See  28  Am.  Law 

148 ;  Makins  v.  Ibotson,  (1891)  1  Oh.  Eev.  925.    In  this  case  a  writ  of  pro- 

133 ;  Ee  Portsmouth  Tramways  Co.,  hibition  was  sent  to  the  court  making 

(1892)   2  Oh.  362;  Strong  v.  Oarlyle  the  appointment. 
Press,  (1893)   1  Oh.  268. 
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property,  of  jurisdiction  to  proceed  with  the  administration  of 
its  assets,  or  render  it  necessary  to  revive  the  proceeding  as 
against  the  receiver  appointed  by  the  State  court/  This  con- 
clusion rests  upon  a  very  important  principle  touching  the 
jurisdiction  of  co-ordinate  courts,  which  is  that  where  one 
of  them  has  acquired  jurisdiction,  and  especially  in  a  proceed- 
ing in  rem,  or  quasi  in  rem,  its  jurisdiction  is  not  ousted  by 
any  proceeding  which  may  take  place  in  another  court,  which 
might,  if  the  complainant  had  there  first  proceeded,  have 
acquired  the  same  jurisdiction.''  There  is  a  limited  form  of 
receivership,  applicable  to  statutory  sequestration  proceedings, 
which  are  understood  to  be  a  statutory  mode  of  laying  hold  of 
equitable  assets  for  the  purpose  of  satisfying  a  particular 
judgment.  It  has  been  held  that  the  appointment  of  a  re- 
ceiver in  such  a  proceeding  is  within  the  judicial  discretion 
of  the  court,  although  a  receiver  of  the  property  of  the  corpo- 
ration  has   been   previously   appointed    by   another   court.^ 


'  Lake  Superior  Iron  Co.  v.  Brown, 
44  Fed.  Eep.  539. 

•  When,  therefore,  an  action  for 
the  appointment  of  a  receiver  of  the 
assets  of  a  corporation  was  brought 
by  a  stockholder,  in  behalf  of  himself 
and  all  others  in  interest  who  might 
become  parties,  and  subsequently 
another  action,  in  the  same  form  and 
substantially  for  the  same  purpose, 
was  begun  in  the  same  court  in  a  dif- 
ferent judicial  department  of  the  State, 
by  another  stockholder,  and  a  deci- 
sion therein  had  without  the  knowl- 
edge of  the  plaintiff  in  the  first 
action,  — it  was  held  that  the  court 
in  the  department  in  which  the  first 
action  was  pending  was  not  concluded 
by  such  decision,  especially  where 
the  circumstances  were  such  as  to 
give  rise  to  a  suspicion  of  collusion 
between  the  parties  to  the  second 
action.  McArdle  v.  Barney,  16  Abb. 
Pr.  (N.  s.)  (N.  Y.)  228. 
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»  Thau  V.  Bankers'  &c.  Tel.  Co., 
66  N.  Y.  Super.  588.;  mem.;  s.  c. 
16  N.  Y.  St.  Eep.  581;  2  N.  Y.  Supp. 
11.  That  the  Superior  Court  of  the 
City  of  New  York  has  power  to  ap- 
point a  receiver  of  the  corporation 
In  sequestration  proceedings,  the 
statute  which  previously  confined 
such  jurisdiction  to  the  Supreme 
Court  (New  York  Laws  1870,  ch.  151) 
having  been  repealed  by  New  York 
Laws  1880,  ch.  245,  —  see  Jelly  v. 
Paraiso  Reduction  Co.,  15  N.  Y.  Civ. 
Proc.  86;  s.  c.  1  N.  Y.  Supp.  111. 
That  the  Supreme  Court  of  Nebraska 
has  jurisdiction  of  an  original  pro- 
ceeding, brought  in  the  name  of  the 
State  by  the  Attorney-General,  to 
appoint  a  receiver  to  take  charge  of 
and  wind  up  the  affairs  of  a  banking 
company  organized  under  the  laws 
of  the  State,  —  see  State  v.  Commer- 
cial State  Bank,  28  Neb.  677;  a.  c.  44 
N.  W.  Eep.  998. 
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From  what  will  follow,*  it  must  be  concluded  that  juris- 
diction to  make  the  appointment  does  not  depend  upon  notice 
of  the  application  being  given  to  the  adverse  party  in  the  liti- 
gation, whose  property  is  to  be  wrested  from  it  by  the  receiver, 
since  such  notice  may  be  given  after  the  seizure;  but  this 
rule  cannot,  probably,  be  stated  without  qualification,  for  we 
find  it  held  that  jurisdiction  to  appoint  a  temporary  receiver 
of  the  property  of  a  foreign  corporation  within  the  State  of 
the  forum,  is  obtained  by  personal  service  of  the  papers  upon 
its  managing  agent  within  the  State,  although  proof  of  such 
service  may  be  defective.* 

§  6856.  Jurisdiction  to  Appoint  as  between  Federal  and 
State  Courts.  —  Where  conflicts  arise  between  a  court  of  the 
United  States  and  a  court  of  the  State,  as  to  the  right  to  hold 
possession  of  the  property  of  a  corporation,  by  a  receiver,  it 
seems  that  the  governing  principle  is,  to  consider  which  court 
first  acquired  jurisdiction  by  making  the  appointment,  which 
is  tantamount  to  an  actual  judicial  seizure  of  the  property. 
It  also  seems  that  the  doctrine  of  relation  does  not  apply  in 
determining  this  question  of  jurisdiction;  so  that  it  is  not 
material  in  which  court  the  action  was  first  commenced,  but 
the  material  question  is,  which  court  first  appointed  the  re- 
ceiver with  an  order  to  take  possession  of  the  property.* 
When,  therefore,  an  amicable  action  had  been  brought  in 
a  State  court  by  some  of  the  creditors  of  a  railroad  company, 
for  the  purpose  of  nursing  the  corporation  until  it  could 
be  got  upon  a  paying  basis,  and  they  did  not  apply  for 
the  appointment  of  a  receiver,  but  took  measures  to  pre- 
vent it;  and  other  creditors,  desiring  to  press  their  claims 
to  payment,  applied,  in  a  court  of  the  United  States  within 
that  State,  for  the  appointment  of  a  receiver,  and  such  ap- 
pointment was  made;  and,  two  hours  later,  in  the  suit  previ- 
ously brought  and  still  pending  in  the  State  court,  a  receiver 

'  Post,  §  6880,  et  seg. 
»  Glines  v.  Supreme  Sitting  of  Or-      281;  s.  c.  21  N.  Y.  Supp.  543;  affirm- 
der  of  Iron  Hall,  50  N.   Y.  St.  Eep.      ing  s.  c,  20  N.  Y.  Supp.  275. 
»  Wihner  v.  Atlanta  &c.  E.  Co.,  2  Woods  (U.  S.),  409,  427. 
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was  appointed;  —  it  was  held,  by  the  Federal  court,  that  it 
had  jurisdiction  over  the  property,  by  reason  of  having  made 
the  seizure  prior  to  the  time  when  it  was  attempted  by  the 
State  court,  and  that  no  principle  of  comity  required  it  to 
surrender  its  possession  to  the  State  court,  in  an  action 
brought  by  some  of  the  creditors  of  the  corporation,  the 
apparent  purpose  of  which  was  to  stave  off  other  creditors 
and  prevent  them  from  enforcing  their  demands  against  the 
property.^  So,  where  a  stockholder  of  a  national  banking 
association  had  filed  a  bill  in  a  court  of  the  United  States, 
praying  for  a  receiver  to  take  charge  of  its  assets  and  settle 
its  affairs,  —  it  was  held  by  the  Supreme  Court  of  Georgia 
that  this  did  not  prevent  a  creditor,  upon  showing  a  state  of 
facts  demanding  equitable  interposition,  from  claiming  the 
appointment  of  a  receiver  in  a  court  of  the  State.  The  court 
reasoned  that,  until  a  receiver  had  been  appointed  by  the 
Federal  court,  neither  law  nor  comity  required  the  State  court 
to  suspend  its  equitable  power  to  reach  the  assets  of  the  bank 
and  enforce  its  own  final  process,  —  especially  where,  in  the 
Federal  court,  the  case  was  made  by  a  stockholder  and  the 
judgment  creditor  was  not  a  party.* 

§  6856.  Federal  Jurisdiction  not  Ousted  by  Dissolution  of 
Corporation  in  State  Court.  —  Where  a  proceeding  has  been 
commenced  in  a  court  of  the  United  States  to  foreclose  a  mort- 
gage upon  the  property  of  a  corporation,  and,  pending  the 
proceeding,  a  receiver  is  appointed  and  a  scheme  of  reorgani- 
zation entered  upon  among  the  creditors,  the  jurisdiction  of 
the  Federal  court  to  deal  finally  with  the  property  is  not  ousted 
by  the  fact  that  the  corporation  has  been  judicially  dissolved 
by  a  proceeding  in  a  State  court,  —  especially  where  no  re- 
ceiver, appointed  by  a  State  court,  claims  possession  of  the 
property  in  the  hands  of  the  receiver  appointed  by  the  Fed- 
eral court,  and  where  the  order  of  the  State  court  disclaims 

*  East  Tennessee  &c.  E.  Co.  v.  At-  "  Merchants'  &c.  Bank  v.  Masonic 

lanta  &c.  E.  Co.,  49  Fed.  Eep.  608,     Hall,  63  Ga.  549. 
decision  by  Speer,  J. 
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the  right  to  such  possession.  In  such  a  case,  creditors  and 
stockholders,  appealing  from  the  final  decree  of  the  Federal 
court  providing  for  a  sale  of  the  property  and  a  reorganization 
of  the  corporation,  cannot  set  up  the  proceeding  in  the  State 
court  to  affect,  in  any  way,  the  jurisdiction  of  the  Federal 
court.^ 

§  6857.  Such  Jurisdiction    as  Dependent  upon  Venue. — 

With  reference  to  the  jurisdiction  of  a  court  to  appoint  a  re- 
ceiver in  so  far  as  the  question  depends  upon  the  territorial 
jurisdiction  and  the  domicile  of  the  corporation,  it  may  he  as- 
sumed that  the  subject  will,  in  most  cases  except  in  those  of 
foreign  corporations,  refer  itself  to  some  governing  statute.^ 


'  Leadville  Goal  Oo.  v.  McCreery, 
141  U.  S.  475. 

»  See  post,  chs.  178, 197.  A  statute 
of  Texas  reads;  "If  the  property 
sought  to  be  placed  in  the  hands  of 
the  receiver  is  that  of  a  corporation 
whose  property  lies  within  this  State, 
or  partly  within  this  State,  then  the 
action  to  have  a  receiver  appointed 
shall  be  brought  in  this  State,  in  the 
county  in  which  the  principal  office 
of  said  corporation  is  located."  Laws 
Texas  1887,  ch.  131,  §  13.  Under  this 
statute  an  appointment  of  receivers 
of  a  railway  corporation,  whose  prop- 
erty lies  wholly  within  the  State  of 
Texas,  in  proceedings  in  the  District 
Court  of  a  county  other  than  that  in 
which  the  principal  office  of  the  com- 
pany is  located,  is  not  merely  erro- 
neous and  hence  valid  until  reversed 
in  a  direct  proceeding,  but  is  coram 
non  judice  and  void;  so  that  the  sub- 
sequent appointment  of  a  receiver  for 
the  same  property,  in  proceedings 
regularly  commenced  in  the  court  of 
the  county  in  which  the  principal 
office  of  the  company  is  located,  may 
be  made  without  regard  to  the  prior 
appointment.  That  court  which 
alone  has  jurisdiction,  by  the  terms 


of  the  statute,  to  make  the  appoint- 
ment, is  not  ousted  of  its  jurisdiction 
by  an  unlawful  attempt  to  make  it 
elsewhere.  Osment  v.  International 
&c.  R.  Co.  (Dist.  Ct.  of  Anderson 
Co.  Tex.,  Apr.  15th,  1889),  5  Eail.  & 
Corp.  L.  J.  510.  In  so  holding,  Will- 
iams, J.,  in  a  learned  and  well-rea- 
soned opinion,  proceeds  upon  the 
ground  that  this  is  one  of  a  class 
of  cases  where  judicial  power  is  made 
to  depend  upon  a  statute  fixing  the 
venue.  "  It  seems,"  says  he,  "  to  be 
settled  that,  for  reasons  of  public  pol- 
icy, the  legislature  may  make  the  rule 
of  venue  so  imperative  that  the  par- 
ties cannot  waive  it,  nor  the  court 
render  a  valid  judgment  in  opposition 
to  it."  Citing  Stewart  v.  Anderson, 
70  Tex.  588,  593;  Trust  Oo.  v.  Rail- 
road Co.,  67  How.  Pr.  (N.  Y.)  390; 
Central  Bank  v.  Gibson,  11  Ga.  453 ; 
Eaney  v.  McRae,  14  Ga.  589;  s.  c.  60 
Am.  Dec.  660 ;  Suydam  v.  Palmer,  63 
Ga.  546 ;  Iowa  Loan  &  Trust  Oo.  v.  Day, 
63  Iowa,  459.  A  statute  of  New  York 
(New  York  Laws  1883,  ch.  378)  like- 
wise provides  that  an  application  for 
a  receiver  of  a  corporation  shall  be 
made  in  the  judicial  district  wherein 
the  principal  office  of  the  corporation 
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§  6858.  Appointment  of  Keceivers  by  the  Legislature. — 

An  act  of  the  legislature  providing  for  the  appointment  of 
receivers  of  insolvent  banking  corporations,  for  the  purpose 
of  converting  their  assets  into  money  to  be  distributed  among 
their  billholders  and  other  creditors,  has  been  challenged  as 
unconstitutional,  on  the  ground  that  it  impairs  the  obligation  of 
the  contract  subsisting  in  the  charter  of  the  bank.  This  so- 
called  "obligation"  was  supposed  to  consist  in  the  fact  that, 
by  the  principles  of  the  common  law,  when  a  banking  cor- 
poration became  insolvent  its  debts  died  with  it,  and  all  its 
personal  estate  vested  in  the  people,  who  succeeded  to  the 
rights  of  the  Crown  at  common  law;  but  thjs  court  held  that 
the  statute  providing  for  a  receivership  was  remedial,  and  not 
subject  to  such  a  constitutional  objection.  This,  and  other  of 
the  earlier  Georgia  banking  cases,  show  the  silly  propositions 
with  which  the  courts  of  judicature  had  to  wrestle  in  the 
earlier  days  of  the  jurisprudence  of  that  and  other  American 
States.^  Another  such  statute  authorized  the  Governor  to 
appoint  a  receiver  to  take  charge  of  the  assets  of  a  particular 
bank,  and  clothed  the  receiver  so  appointed  with  the  power 
to  maintain  all  necessary  actions  at  law  and  equity  in  bis  own 
name.  The  constitutionality  of  this  statute  was  assailed  on 
two  grounds.  The  first  was,  that  the  appointment  of  a  re- 
ceiver is  a  judicial  act,  and  that  it  was  therefore  not  com- 
petent, under  the  constitution,  for  the  legislature  to  devolve  it 
upon  the  Governor.  But  the  Supreme  Court  of  Georgia  held 
that  it  was  not  a  judicial  act.  It  was  not  a  case  or  controversy 
between  party  and  party;  nor  was  there  any  decree  or  judg- 
ment affecting  the  title  to  property;  nor  did  the  appointment 
determine  any  right,  legal  or  equitable.  The  receiver  was 
merely  appointed  to  collect,  hold,  and  disburse  the  assets  of 
the  bank  for  the  benefit  of  all  concerned;  it  remained  in  the 
power  of  the  courts  to  protect  and  control  him  in  the  proper 

is  located;  but  it  haa  been  held  that  New  York,  West  Shore  &o.  R.  Oo., 
this  statute  has  no  application  to  the  86  Hun  (N.  Y.),  341. 
appointment  of  a  receiver  to  hold  the  '  Hall  v.  Carey,  5  Ga.  239.     Corn- 
mortgaged  property  pending  a  fore-  pare  ante,  §  5437. 
closure.    United  States  Trust  Co.  v. 
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execution  of  his  duties.  The  other  ground  on  which  the  con- 
stitutionality of  this  statute  was  assailed  was  that  it  impaired 
the  obligation  of  the  contract  subsisting  in  the  charter  of  the 
bank,  by  taking  from  the  bank  the  right  thereby  secured  of 
suing  and  being  sued  in  its  corporate  capacity.  But  it  was 
held  that  this  objection  was  not  tenable,  even  if  the  defunct 
corporation  could  be  revived  so  as  to  organize  a  board  of 
directors;  since  the  appointment  of  a  receiver  did  not  in  any 
manner  interfere  with  the  rights  of  the  corporation  to  exist 
as  such,  the  act  repealing  its  charter  and  providing  for  the 
appointment  of  a  receiver  having  preserved  that  right.  The 
court  made  a  long  and  doubtful  argument  upon  the  constitu- 
tionality of  the  act  in  so  far  as  it  involved  a  dissolution  of  the 
charter  by  the  bank,  which  will  not  be  further  considered, 
because  it  is  not  germane  to  the  present  discussion.^ 

§  6859.  Further  of  This  Subject.  —  In  Louisiana,  there 
were  statutes  empowering  the  Governor,  in  like  manner,  to 
appoint  receivers  of  corporations.^  The  National  Banking 
Act  has  an  analogous  provision  empowering  the  Comptroller 
of  the  Currency  to  appoint  receivers  to  wind  up  insolvent 
national  banks.*  The  appointment  of  a  receiver  of  a  corpora- 
tion being  not  necessarily  a  judicial  act,  the  legislature  of  a 
State  has  the  power,  unless  some  other  constitutional  restric- 
tion stands  in  the  way,  to  appoint  a  trustee,  as  an  administra- 
tive measure,  to  take  charge  of  and  administer  the  assets  of  a 
corporation  whose  charter  has  been  repealed,  in  conformity 
with  such  general  and  just  rules  as  it  may  prescribe,  or  with 
the  rules  of  a  court  of  equity  where  it  prescribes  no  other 
rules.''  So,  where  the  public  interest  and  the  rights  of  the 
creditors,  in  the  judgment  of  the  legislature,  require  it,  that 
body  may  take  away  the  custody  of  the  assets  of  a  corpora- 
tion from  its  directors  and  commit  them  to  an  officer  of  the 
State, —  in  the  particular  case,  the  Iiisurance  Commissioner, — 

1  Carey  v.  Giles,  9  Ga.  253.    See  ante,  §  5392. 
»  See  State  v.  Haynes,  12  La.  An.  •  Kev.  Stats.  U.  S.,  $  5234. 

285.  *  Lothrop».  Stedman,42Conn.583. 
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pending  an  investigation  into  the  solvency  of  the  company. 
The  inquiry  by  the  legislature  into  the  affairs  of  a  corporation 
with  a  view  to  the  repeal  of  its  charter,  and  the  future  admin- 
istration of  its  assets  for  the  benefit  of  its  creditors  and  stock- 
holders, is  held  not  to  be  a  judicial  act.'  And  although  a 
general  law  provides  that,  on  the  dissolution  of  a  corporation, 
the  directors  shall  be  the  trustees,  and  hold  the  property  and 
rights  of  the  corporation,  yet  the  legislature  may,  on  dissolv- 
ing a  corporation,  appoint  other  trustees?  Where  the  power 
to  repeal  the  charter  of  a  corporation  has  not  been  reserved 
in  the  charter  itself,  or  in  the  constitution  of  the  State,  or  in 
some  other  act  of  the  legislature,  then  it  must  be  conceded, 
under  principles  already  stated,^  that  the  legislature  has  no 
power  to  repeal  the  charter  of  a  corporation  before  the  expi- 
ration of  the  time  for  which  it  is  granted,  no  matter  what 
acts  of  misuser  or  non-user  the  corporation  may  have  com- 
mitted; since  this  would  impair  the  obligation  of  the  con- 
tract between  the  State  and  the  corporators  involved  in  the 
grant  and  acceptance  of  the  charter,  under  the  principles  of 
the  Dartmouth  College  decision.*  But  where  the  power  to 
repeal  or  dissolve  the  corporation  is  reserved  to  the  legislature 
and  is  exercised,  the  obligation  of  no  contract  is  impaired  by 
the  act  of  the  legislature  appointing,  or  providing  for  the  ap- 
pointment of,  a  receiver  or  trustee  to  lay  hold  of  the  assets  of 
the  corporation  and  administer  them  for  the  benefit  of  its 
creditors.  It  does  not  impair  the  obligation  of  the  contract 
subsisting  between  the  corporation  and  its  creditors;  but,  on 
the  contrary,  gives  to  the  creditors,  if  the  administration  is 
properly  conducted,  as  much  as  they  might  rightfully  obtain 
out  of  the  assets  of  the  corporation  toward  the  satisfaction  of 
their  respective  demands.  Such,  in  substance,  is  the  doctrine 
of  several  of  the  preceding  cases.  And  even  where  acts  of 
the  legislature  are  of  such  a  character  as  to  put  an  end  to  the 
existence  of  the  corporation  as  a  going  concern,  but  without 

'  Lothrop  V.  Stedman,  42  Conn,  '  McLaren  v.  Pennington,  1  Paige 

583 ;  s.  c.  13  BlatcU.  (U.  S.)  134.  (N.  Y.),  102. 

'  Ante,  i  5380,  et  seg.  *  Ante,  §  5385. 
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the  appointing  of  a  receiver  or  trustee  to  wind  up  its  affairs 
and  distribute  its  assets  among  its  creditors  and  stockholders, 
a  court  of  equity  will  never  allow  the  trust  to  fail  for  want  of 
a  trustee,  but  will  lay  hold  of  those  assets  by  a  trustee  of  its 
own  appointment,  —  that  is  to  say,  by  its  receiver,  and  so  ad- 
minister them.^ 

§  6860.  Power  to  Appoint  Receivers  of  Foreign  Corpora- 
tions.— There  seems  to  be  no  obstacle  in  the  way  of  appoint- 
ing a  receiver  of  the  assets  of  a  foreign  corporation,  provided 
the  assets  are  situated  within  the  State  of  the  forum;  and  it 
has  been  held  that  such  an  appointment  is  not  void  because 
the  court,  at  the  time  of  making  it,  had  not  acquired  personal 
jurisdiction  of  the  defendant,  where  it  had  jurisdiction  of  the 
subject-matter,  there  being  an  immediate  necessity  for  such 
appointment.^  It  was  held,  in  substance,  by  the  Supreme 
Judicial  Court  of  Massachusetts,  in  1842,  that  no  jurisdiction 
existed,  under  the  insolvency  law  of  that  State,*  to  appoint  an 
assignee,  whose  functions  were  merely  that  of  a  statutory 
receiver,  of  the  estate  of  a  debtor  who  was  a  resident  of 
another  State;  but  the  case  turned  merely  upon  the  construc- 
tion of  the  statute.*  A  statute  of  Rhode  Island^  provided  for 
a  proceeding  in  equity  in  the  nature  of  an  attachment,  and 
for  an  impounding  of  the  property  of  the  debtor  by  the 
receiver,  where  he  should  make  fraudulent  conveyances  of 
his  property.  It  was  held  by  the  Supreme  Court  of  that  State,  in 
a  per  curiam  opinion,  —  no  reason  for  its  decision  being  given, 
but  merely  following  the  Massachusetts  decision  last  quoted, 
—  that,  under  the  statute,  the  courts  of  Hhode  Island  had  no 
jurisdiction  to  appoint  a  receiver  of  the  property  and  effects 
of  a  non-resident  debtor."     At  a  later  day  the  same  court  held, 

1  Curran  v.  State,  15  How.  (U.  S.)  275;  g.  c.  21  N.  Y.  Supp.  543;  affirm- 

304.   As  to  the  construction  and  effect  ing  s.  c.  20  N.  Y.  Supp.  275. 
of  legislation  authorizing  the  Savan-  •  Mass.  Stat.  1838,  ch.  163,  §  19. 

nah  &  Charleston  railroad  to  be  oper-  *  Claflin  v.  Beach,  4  Met.  (Mass.) 

ated  by  a  receiver  and  advisory  board,  392. 
see  Ex  parte  Dunn,  8  S.  C.  207.  '  Pub.  Laws  E.  I.,  ch.  723,  §  2. 

'  Glines    v.    Supreme    Sitting    of  »  Phillips  v.  Newton,  12  R.  I.  489. 

Order  of  Iron  Hall,  50  N.  Y.  St.  Rep. 
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following  its  previous  decision,  that,  a  corporation  created 
under  the  laws  of  another  State  being  a  non-resident  of  Rhode 
Island  for  the  general  purposes  of  jurisdiction,^  a  receiver  of 
such  a  corporation  could  not  be  appointed  in  Rhode  Island  in 
a  proceeding  under  the  same  statute.  All  of  these  decisions 
involved  the  construction  of  local  statutes;  and  while  the  writer 
believes  that  they  were  all  misconceived,  they  do  not  afford 
authority  for  the  conclusion  that  it  is  not  competent  for  a  court 
of  chancery,  which  has  the  general  power  of  appointing  receiv- 
ers, to  appoint  a  receiver  of  the  assets,  found  within  its  juris- 
diction, of  a  so-called  foreign  corporation,  whether  created 
under  the  laws  of  another  State  or  under  the  laws  of  a  foreign 
country.  On  the  contrary,  the  very  strongest  reasons  may 
exist  in  many  cases  why  such  jurisdiction  should  exist  and 
be  exercised.  Where  the  foreign  corporation  has  removed 
out  of  the  domicile  for  the  purposes  of  business  within  the 
domestic  State,  as  is  seen  every  day  in  the  case  of  foreign  insur. 
ance  companies,  and  is  in  the  act  of  withdrawing  its  assets 
from  the  State  to  the  prejudice  of  its  local  creditors,  there  may 
be,  —  at  least  under  our  tribal  theory  of  the  States  being,  for 
judicial  purposes, /oreig'n  to  each  other, — the  greatest  propriety 
in  a  court  of  equity  laying  hold  of  its  assets  and  impounding 
them  for  the  benefit  of  its  local  creditors. 

§  6S61.  Further  of  This  Subject.  —  On  the  other  hand, 
where  a  general  administration  of  the  assets  of  an  insolvent 
corporation  is  proceeding  in  the  State  of  its  creation,  there 
are  good  reasons,  founded  on  principles  of  judicial  comity, 
why  the  courts  of  other  States  should  not  appoint  receivers  of 
such  of  its  assets  as  might  be  found  within  their  own  jurisdic- 
tion, and  why  they  should  trust  to  the  justice  of  the  court  of  the 
State  conducting  the  administration  to  see  that  non-resident, 
as  well  as  resident  creditors,  receive  their  distributive  shares. 
But,  as  the  impounding  of  the  assets  of  the  debtor  by  means 

'  On  this  point  the  Khode  Island  Louisville  E.  Co.  v.  Letson,  2  How. 

court   followed  the  decision  of  the  (U.    S.)    497;    Ohio    &c.    R.   Co.  v. 

Supreme  Court  of  the  United  States  Wheeler,  1  Black  (U.  S.),  286;  MuUer 

in   the    following   and  other  cases:  «.  Dows,  94  U.  S.  444. 
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of  a  receiver  is  in  the  nature  of  a  proceeding  in  rem,  it  is 
believed  that  no  principle  can  be  suggested  which  disables  a 
court  of  equity,  in  a  proper  case,  from  taking  that  course  with 
the  assets  of  a  non-resident  debtor,  corporate  or  unincorpo- 
rate;  and  such  a  power  is  constantly  exercised  by  courts  of 
equity  where  they  have  acquired  jurisdiction  on  other  grounds.* 

§  6862.  How  under  Statutes  of  New  York.  —  Under  the  New 
York  Code  of  Procedure,  the  courts  of  New  York,  possessing  equity 
powers,  are  authorized  to  appoint  receivers  of  the  assets  of  foreign  cor- 
porations on  the  applications  of  judgment  creditors,  and  thereby  to 
impound  such  assets  for  the  benefit  of  creditors  and  shareholders.' 
It  has  been  held  that  a  creditor  of  a  foreign  corporation  may  pursue 
his  demand  against  a  corporation  formed  in  New  York,  to  which 
the  property  of  the  foreign  corporation  has  been  transferred  in  con- 
sideration of  the  issue  of  shares  of  stock  in  the  New  York  corporation 
to  the  shareholders  of  the  foreign  corporation;  and  that,  after  such 
a  creditor  has  recovered  judgment  in  the  State  o'  the  domicile  of 
the  foreign  corporation,  and  has  obtained  the  appointment  of  a  se- 
questrator of  the  corporation,  a  receiver  of  the  domestic  corporation 
may  be  appointed  in  a  suit  brought  by  such  sequestrator  in  New 
York.^  But  it  has  been  held  that  an  injunction  and  receiver  will 
not  be  granted  in  respect  of  a  foreign  corporation,  at  the  suit  of  one 
of  its  stockholders,  on  the  ground  that  the  corporation  has  been 
dissolved  by  the  government  of  the  country  in  which  it  is  domi- 
ciled, where  the  decree  of  dissolution  is  not  absolute,  but  declares 
that  the  company  shall  be  considered  in  existence  for  certain  speci- 
fied purposes,  —  where  it  further  appears  that  the  corporation  has 

'■  It  has  been  held  in  New  Jersey  is  to  the  effect  that  foreign  corpora- 

that,  to  authorize  the  appointment  of  tions  doing  business  in  that    State 

a  receiver  of  an  insolvent  foreign  cor-  shall  be  subject  to  the  provisions  of 

poration,  it  is  not  necessary  that  it  the  statute,  so  far  as  the  same  can  be 

should  be  actually  engaged  in  busi-  applied  to  them.  N.  J.  Eev.,  ch.  196, 

ness  within  the  State  at  the  time  when  §  103. 

the  bill  is  filed,  if  it  has  previously  "  Murray  v.  Vanderbilt,  39  Barb, 

done  business  and  has  property  within  (N.  Y.)  140;  De  Bemer  v.  Drew,  57 

the  State.    Albert «.  Clarendon  Land  Barb.  (N.  y.)  488. 

&c.  Co.  (N.  J.  Eq.),  23  Atl.  Rep.  8.  '  Banday  v.  Quicksilver  Min.  Co., 

But  this  decision  may  be  supported  9  Abb.  Pr.  (n.  s.)  (N.  Y.)  283;  s,  c. 

under  a  provision  of  the  statute  of  that  6  Lans.  (N.  Y.)  25. 
State  concerning  corporations,  which 
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property  in  New  York  over  which  the  foreign  government  has  no 
jurisdiction;  that  it  will  he  more  conducive  to  the  interests  of  all 
the  stockholders  not  to  disturb  the  existing  management  and  ar- 
rangements of  the  corporation;  and  that  to  grant  the  relief  asked 
for  would  produce  irreparable  injury  to  the  majority  of  the  stock- 
holders. The  court  reasoned  that,  assuming  the  validity  of  the 
decree  of  the  foreign  government  dissolving  the  corporation,  yet  one 
of  its  stockholders  could  not  apply  for  a  receiver  in  the  courts  of  the 
foreign  country,  and  therefore  could  not  sustain  such  an  application 
in  New  York.^  But  it  has  been  held  in  that  State  that,  where  a  cor- 
poration, created  under  the  laws  of  another  State,  is  in  process  of 
voluntary  dissolution '  in  the  State  of  its  creation,  but  a  portion  of  its 
assets  are  in  New  York,  in  possession  of  some  of  its  oflBcers 
who  reside  there,  and  who  have  complete  control  of  the  corporation, 
but  who  are  subject  to  the  jurisdiction  of  the  courts  of  that  State, 
and  are  not  amenable  to  the  courts  of  the  State  under  whose  laws 
the  corporation  was  created,  —  a  bill  may  be  maintained  by  stock- 
holders domiciled  in  New  York  for  an  account  and  distribution, 
under  which  the  court  may  appoint  a  receiver,  upon  a  showing  that 
the  officers  of  the  corporation  living  in  New  York,  and  so  in  posses- 
sion of  its  assets,  are  insolvent,  and  that  the  assets  in  their  hands 
are  in  jeopardy.' 

§  6863.  Eflfect  of  tlie  Pendency  of  a  Proceeding  by  the 
Stale  to  Dissolve  the  Corporation.  —  The  mere  fact  that  thje 
State  has,  through  its  Attorney-General,  instituted  a  proceed- 
ing to  dissolve  the  corporation  under  the  provisions  of  a  stat- 
ute, has  been  held  not  to  impair  the  jurisdiction  of  the  court 
to  entertain  a  suit  to  foreclose  a  mortgage  on  the  property  of 
the  corporation  and  to  appoint  a  temporary  receiver  in  that 
suit;  and  where  in  that  suit  the  court,  by  its  order,  included, 

'  Hamilton  v.  Accessory   Transit  served,  and  had  abandoned  its  fran- 

Cc,  26  Barb.  (N.  Y.)  46.  chises,  and  declared  itself  insolvent, 

'  As  to  which  see  ante,  §  6678,  etseq.  and  sold  its  property  to  another  cor- 

"  Eedmon  v.  Hoge,  3  Hun  (N.  Y.),  poration,  of  which  its  officers  were 

171.    The  fact  that  a  foreign  corpora-  also  officers,  —  was  held  to  justify  the 

tion  doing  business  in  New  York  had  appointment  of  a  receiver  by  a  court 

omitted  to  file,  in  the  office  of  the  of    New  York,  even  on  an  ex  parte 

Secretary  of  State,  as  required  by  a  application.      De  Bemer  v.  Drew,  39 

law  of  New  York,  the  designation  of  How.  Pr.  (N.  Y.)  466;  «.  c.  57  Barb. 

a  person  on  whom  papers  might  be  (N.  Y.)  438. 
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in  the  property  which  should  pass  under  the  sale  of  fore- 
closure, certain  property  of  the  corporation  not  specifically 
named  in  the  mortgage,  —  it  was  held  that  the  decree  of  the 
court  was  binding  upon  general  creditors,  and  that  this  part 
of  the  decree  could  not  be  subsequently  attacked  by  them  on 
the  ground  of  a  want  of  jurisdiction} 

§  6864.  Appointment  Presumed  Valid  when  Collaterally 
Attacked,  etc.  —  Whenever  the  validity  of  the  appointment  of 
the  receiver  is  called  in  question  in  a  collateral  proceeding, 
whether  in  an  action  brought  by  the  receiver  or  otherwise, 
the  appointment  will  be  conclusively  presv/med  to  have  been 
properly  made,  provided  it  appear  that  the  court  had  a 
general  power  to"  make  such  an  appointment,  and  that  it  had 
jurisdiction  in  the  particular  case;  and  this  is  equally  true 
whether  the  general  power  of  the  court  to  appoint  such  a 
receiver  is  held  to  exist  under  the  principles  of  equity  juris- 
prudence, or  to  have  been  conferred  by  a  statute.^  We  shall 
see  that  the  proceeding  to  appoint  a  receiver  is  essentially  a 
proceeding  against  the  corporation,  and  that  the  corporation  is 
a  necessary  party.'  The  test  by  which  to  determine,  in  a  col- 
lateral proceeding,  whether  the  appointment  is  to  be  upheld, 

^  Herring  v.  New  York  &c.  E.  Co,,  the  suit."    But  tlie  author  does  not 

105  K.  Y.  340 ;  s.  c.  12  N.  E.  Rep.  763.  understand  this  as  correctly  expres- 

'  Keokuk  Northern  Line  Packet  sing  what  was  held  in  that  case,  but 
Co.  V.  Davidson,  13  Mo.  App.  561;  he  understands  that  the  case  held 
Ward  V.  Farwell,  97  111.  593 ;  Whittle-  that  the  peculiar  order  which  was 
sey  V.  Frantz,  74  N,  Y.  456 ;  Richards  made  for  the  assessment  of  share- 
V.  People,  81  111.  551.  Compare  State  holders,  authorizing  the  receiver  to 
V.  Ross,  122  Mo.  125;  «.  c.  25  S.  W.  collect  20  per  cent,  etc.,  did  not  con- 
Eep.  947;  28  Am.  Law  Rev.  925.  elude  shareholders  who  were  not 
The  first  paragraph  of  the  sylla-  made  parties.  Even  so  far  as  the 
bus  to  Chandler  v.  Brown,  77  111.  court  held  this,  the  decision  is  not  the 
333,  is:  "A decree  for  closing  up  the  modern  law.  Ante,  §  3499.  But  see 
affairs  of  a  corporation  on  the  ground  ante,  §  3493.  The  appointment  of 
of  insolvency,  and  the  appointment  a  receiver  is  in  the  nature  of  a  pro- 
of a  receiver,  in  a  suit  brought  under  ceeding  in  rem,  and  it  undoubtedly 
the  twenty-fifth  section  of  the  '  act  concludes  the  whole  world,  where  it 
concerning  corporations,'  approved  is  made  by  a  court  or  official  of  com- 
April  18,  1872,  is  not  binding  upon  petent  jurisdiction, 
any  stockholder  not  made  a  party  to  '  Post,  4  6874. 
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is  therefore  to  consider  whether  it  is  binding  on  the  corpora- 
tion; for  if  it  is  binding  on  the  corporation,  it  cannot  be  ques- 
tioned by  third  persons.^  And  we  have  already  had  occasion 
to  note  a  numerous  class  of  cases  known  as  "the  Glenn  Cases," 
where  this  principle  was  acted  upon,  for  the  purpose  of  sup- 
porting actions  by  a  trustee  appointed  by  a  court  of  competent 
jurisdiction  to  wind  up  a  corporation,  which  actions  were 
brought  in  foreign  jurisdictions.^  From  this  it  follows  that 
although  the  court  may,  in  the  proceeding  which  resulted  in 
the  appointment  of  the  receiver,  proceed  erroneously  in  such 
a  sense  that  the  order  appointing  the  receiver  would  have 
been  discharged  in  a  direct  proceeding  by  appeal  to  reverse 
it,  yet  it  will  stand  when  questioned  in  a  collateral  proceed- 
ing,'— as,  for  instance,  in  a  suit  against  stockholders  to  recover 
unpaid  subscriptions.*  If  the  corporation  has  been  brought 
in,  so  that  the  court  has  jurisdiction  as  against  it,  this  will 
give  jurisdiction  to  appoint  a  receiver,  so  far  as  it  may  affect 
the  rights  of  creditors  and  stockholders,  and  it  is  not  necessary 
that  they  should  be  made  parties  defendant,  except  in  cases 
where  some  special  relief  is  sought  against  them;  and  even 
then  their  presence  is  not  necessary  to  the  appointment  of  a 


'  This  principle  lias  been  held  to  company,  under  the  Illinois  Act  of 
apply  in  an  action  by  a  receiver  to  1874,  it  is  error  to  appoint  a  receiver 
recover  a  stock  subscription,  where  before  a  full  hearing  and  a  decree  of 
the  judgment  on  which  the  appoint-  dissolution,  or  a  decree  restraining 
ment  of  the  receiver  was  based  was  the  continuance  of  business ;  but,  if  a 
taken  against  the  corporation  by  de-  receiver  has  been  appointed  without 
fault,  although  there  had  been  a  mis-  such  hearing  and  decree,  his  authority 
nomer  of  the  corporation  which  it  to  sue  cannot  be  attacked  in  a  col- 
might  have  taken  advantage  of  by  lateral  proceeding  instituted  by  him 
plea  in  abatement  but  had  waived,  against  stockholders  to  recover  unpaid 
under  statute  provisions,  by  not  ap-  subscriptions.  (Dickey,  C.  J.,  and 
pearing.  Whittlesey  v.  Frantz,  74  N.  Walker,  J.,  dissenting.)  Ward  v. 
Y.  456.  Farwell,  97  111.  593. 

2  Ante,  ^  3568,  and  cases  cited  in  '  See  Ward  v.  Farwell,  97  111.  593, 

last  note  to  §  3570.  615,  where  this  matter  is  very  clearly 

'  Keokuk  Northern  Line   Packet  brought  out  in  the  opinion  of   the 

Co.  V.  Davidson,  13  Mo.  App.  561.  court  delivered  by  Mr.  Justice  Mul- 

•  Thus,  in  proceedings  for  the  dis-  key. 
solution  of    an    insolvent  insurance 
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Akticle  III.     Who  Appointed. 
Section  Bection 

6868.  Who  should  and  who  should  be  appointed  receiver  of  an- 

not  be  appointed.  other  corporation. 

6869.  Whether  one  corporation  may     6870.  Number  of  receivers  to  be  ap- 

pointed. 

§  6868.  Who  should  and  Who  should  not  he  Appointed. 

The  question  who  should  and  who  should  not  be  appointed  is 
one  which  addresses  itself  ahnost  exclusively  to  the  sound 
discretion  of  the  Chancellor,  and  as  to  which  no  general  law 
can  be  laid  down.  There  is  no  legal  obstacle  or  necessary 
impropriety  in  appointing  a  stockholder,  a  director,  or  even  the 
president  of  the  corporation,  to  the  ofBce  of  receiver,  —  though 
in  particular  cases  such  an  appointment  would  be  obviously 
improvident.  For  instance,  where  it  will  be  necessary  for  the 
receiver  to  maintain  a  general  suit  in  equity  against  all  the 
stockholders  to  enforce  a  contribution  to  a  fund  to  be  raised  to 
liquidate  the  corporate  debts,  it  would  be  improper  to  appoint 
a  stockholder  as  receiver,  since  he  could  not  be  both  complain- 
ant and  defendant  in  such  an  action.  When,  therefore,  such 
a  bill  for  contribution  was  filed  by  a  board  of  receivers,  and 
it  appeared  that  one  of  the  receivers  was  himself  a  stockholder, 
the  court  sustained  a  demurrer  to  the  bill,  but  suggested  that 
his  name  be  stricken  from  it,  and  that  the  majority  of  the 
receivers  proceed.*  Again,  a  stockholder  whose  ascertained 
•misconduct  has  produced  the  necessity  for  the  appointment  of 
a  receiver,  obviously  ought  not  to  be  appointed  to  that  office.* 
Where,  under  the  theory  of  the  powers  of  a  receiver  obtain- 
ing in  the  particular  jurisdiction,  he  has  the  power  to  bring 
an  action  against  the  directors  to  charge  them  in  respect  of 
breaches  of  their  official  trust,  it  is  obviously  improper  to 

*  Wiswell  V.  Starr,  48  Me.  401, 406.  statute  was,  moreover,  held  to  apply 

'  Thus,  it  has  been  held  that  stock-  only  to  voluntary  dissolution  (Peoule 

holders  whose  ascertained  misconduct  v.  American  Sugar  Eeflning  Oo.  (8u- 

has  already  operated  a  forfeiture  of  per.  CX.,  San  Francisco,  Cal.),  8  Rail, 

the  corporate  franchises  cannot  be-  &  Corp    L.   J.  128) ;  though  on  the 

come  the  trustees  of  the  cortiorate  last  point  it  was  overruled,  and  the 

assets  to  administer  them  under  a  receivership  was  vacated  by  a  writ  of 

statute  (Cal.  Civ.  Code,  §  400).    The  prohibtHon.    Ante,  §  6830. 
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appoint  a  director  to  the  ofl&ce  of  a  receiver.  Under  a  statute 
of  New  York  relating  to  the  winding  up  of  moneyed  corpora- 
tions in  the  court  of  chancery  on  a  bill  filed  by  the  Attorney- 
General,  it  was  held  improper,  on  grounds  of  public  policy, 
as  well  as  in  regard  of  the  spirit  of  the  statute,  to  appoint  a 
director  to  the  ofiice  of  receiver.  In  so  holding  Chancellor 
Walworth  used  this  language:  "  The  rule  of  exclusion  adopted, 
I  considered  as  based  upon  sound  principles  of  public  policy; 
and  upon  what  I  considered  the  spirit  and  intent  of  the  act 
under  which  these  proceedings  were  instituted.  If  the  law 
will  not  intrust  the  concerns  of  an  insolvent  institution  in  the 
hands  of  its  directors  jointly,  as  trustees  for  the  creditors,  cer- 
tainly the  court  ought  not  to  intrust  them  to  a  part  only  as 
receivers.  Public  policy  requires  that  the  directors  shall 
understand  distinctly  that  if  they  so  manage  the  concerns  of 
the  institution  as  to  produce  insolvency,  the  property  and 
effects  of  the  institution  will  be  taken  from  them  entirely,  and 
be  placed  in  the  hands  of  those  who  will  investigate  their  con- 
duct fearlessly  and  impartially."  '■  A  person  ought  not  to  be 
appointed  who  sustains  such  a  relation  to  the  litigation  as  to 
make  his  appointment  inconvenient.  A  master  in  chancery 
should  not,  therefore,  be  appointed,  at  least  where  there  is  but 
one,  because  he  may  be  required,  to  pass  upon  the  accounts  of 
the  receiver.^  It  was  held  by  Lord  Eldon  that  the  son  of  a 
next  friend  suing  for  an  infant,  ought  not  to  be  appointed  a 
receiver  in  the  cause.'  Another  court  has  held  that  the  solici- 
tor of  the  complainant  cannot  be  appointed  receiver  in  the  same 
cause.*  In  England,  there  is  no  inflexible  rule  that  a  trustee 
cannot  be  appointed  a  receiver  on  terms  of  his  having  no 
remuneration.' 

§  6869.  "Whether  One  Corporation  may  be  Appointed 
Receiver  of  Another  Corporation.  —  There  is  no  inherent 
obstacle  in  the  way  of  one  corporation  being  appointed  re- 

'■  Attorney-Greneral  v.  Bank  of  Co-  '  Taylor  v.  Oldham,  1  Jacob,  527. 

lumbia,  1  Paige  (N.  Y.),  511, 517;  s.  c.  *  Baker  v.  Backus,  32  111.  79. 

affirmed,  3  "Wend.  (N.  Y.)  588.  '  Ee  Bignell  C1892),  1  Oh.  59. 

«  Benneson  v.  Bill,  62  111.  408. 
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ceiver  of  the  assets  of  another  corporation,  provided  the 
former  corporation  has,  under  its  charter  or  governing  stat- 
ute, the  faculty  of  filling  such  an  office.  No  doubt,  many  of 
the  modern  trust  companies,  which,  under  their  governing 
statutes  and  articles  of  association,  habitually  act  as  adminis- 
trators, guardians,  and  other  trustees,  have  the  faculty  of  act- 
ing as  receivers.^  Concerning  the  propriety  of  appointing 
one  corporation  to  the  office  of  receiver  of  another,  something 
may,  no  doubt,  be  said  on  both  sides.^  A  corporation  cannot 
be  punished  for  contempt  beyond  the  imposition  of  a  ;jecuniary 
fin«,  and  generally  it  may  be  regarded  as  an  anomaly  to 
cite  a  corporation  to  show  cause  why  it  should  not  be  pun- 
ished for  contempt.'  But  if  a  corporation  does  occupy  the 
office  of  receiver,  there  is  no  inherent  difficulty  in  punishing 
it  by  the  imposition  of  a  pecuniary  fine  for  contempt  in  dis- 
obeying the  orders  of  the  court,  though  the  non-payment  of 
the  fine  could  not,  of  course,  be  enforced  by  imprisonment. 
If  criminal  sanctions  attach,  under  the  statute  law  of  the  ju- 
risdiction, to  breaches  of  trusts  by  receivers,  they  could  nol 
ordinarily  be  enforced  against  corporations  aggregate.  Against 
these  difficulties  may  be  weighed  the  fact  that  a  trust  company, 
organized  for  the  discharge  of  pecuniary  trusts,  may,  and 
ordinarily  does,  have  a  large  capital  which  becomes  a  pledge 
for  the  faithful  execution  of  the  trust.  It  is,  moreover,  in 
general,  represented  by  trained  and  competent  counsel,  who 
will,  it  may  be  assumed,  in  many  cases,  be  able  to  aid  the 
court  by  their  advice  and  investigations  in  regard  to  the  best 
mode  of  administering  the  trust.^  < 

'  That  it  is  proper  to  appoint  a  "  rife  with  scandal."    See  Vermont, 

trust  company  receiver  of  two  bank-  &c.  R.  Oo.  v.  Vermont  Oent.  R.  Co., 

ing    corporations,    one   of   which   is  50  Vt.  500 ;  Lanfrdon  v.  Vermont  &c. 

indebted    to    the    other,  — see    Re  R.  Co.,  53  Vt.  L'28. 
Knickerbocker  Bank,  19  Barb.  (N,  Y.)  »  Ante,  §  6448, 

602.  *  A  decision  of  the  Supreme  Court 

'  In  a  memorable  case  in  Vermont,  of  North  Carolina  leads  to  the  con- 
one  railroad  company  was  appointed  elusion  that  there  is  no  inherent  diffl- 
receiver  of  another  railroad,  and  the  culty  in  one  railway  corporation 
receivership  seems  to  have  lasted  being  appointed  receiver  of  another 
over  a  quarter  of  a  century,  and  was  such  corporation.    Under  the  general 
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§  6870.  Number  of  Receivers  to  be  Appointed.  —  Unless 
there  is  a  restraining  statute,  the  number  of  receivers  to  be 
appointed  is  a  matter  resting  in  the  discretion  of  the  court 
making  the  appointment;  and  two,  or  even  more,  will  be 
appointed  where  there  are  diverse  interests  which  ought  to  be 
represented,  or  where  it  is  desired  to  delay  proceedings  and 
multiply  costs  as  much  as  possible.^  So,  if  one  of  several 
receivers  is  removed,  or  resigns,  or  dies,  it  is  discretionary  with 
the  court  to  appoint  another  in  his  stead,  or  to  allow  the  re- 
maining ones  to  act  without  the  appointment  of  another.^ 


Article  IV.     Proceedings  to  Appoint. 


Section 

6873.  At  what  stage  of  the  proceeding 
appointed. 

Parties  to  the  application. 

Bondholders  not  necessary  par- 
ties. 

Conduct  of  the  litigation  by  the 
trustees  concludes  tke  bond- 
holders. 

Unsecured  creditors  not  neces- 
sary parties. 

Appointment  on  complaint  of 
minority  stockholders. 

Appointment  by  the  court  of  its 
own  motion. 
6880.  Notice  of  the  application. 


6874. 
6875. 

6876. 


6877. 


6878. 


6879. 


Section 

6881.  Further  of  this  subject. 

6882.  Manner  of  stating  the  grounds 

of  the  application  in  the  bill 
or  petition. 

6883.  Further  of  this  subject. 

6884.  Eelation  of   the    proof  to  the 

pleadings    in    such    applica- 
tions. 

6885.  Showing  cause  against  the  ap- 

plication   and    making    the 
appointment. 

6886.  Scope  and  terms  of  the  order  of 

appointment. 

6887.  Appeal  and  supersedeas  of  orders 

appointing  receivers. 


power  reserved  by  the  constitution  of 
that  State  to  the  legislature  to  alter 
or  repeal  general  or  special  acts  relat- 
ing to  corporations,  a  statute  was 
passed,  by  which  all  acts  creating, 
continuing,  or  recognizing  the  exist- 
ence of  a  certain  railway  company, 
were  repealed,  and  the  assets  of  the 
company  were  transferred  to  another 
railway  company,  with  the  provision 
that  they  should  become  absolutely 
the  rights  and  property  of  the  trans- 
feree company,  and  conferring  upon 
the  transferee  company  the  power  to 
prosecute  and  defend  all  actions  by  or 
against  the  dissolved  company,  and 
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providing  that  the  transferee  com- 
pany should  not  become  liable  for 
any  debts  or  obligations  of  the  dis- 
solved company  beyond  the  sum 
which  the  transferee  company  should 
actually  realize  from  the  property 
thus  transferred  to  it.  This  extraor- 
dinary enactment  was  judicially  sus- 
tained, and  it  was  held  that  the 
transferee  company  was  thereby  in- 
vested with  power  to  sue  for  and  re- 
cover the  property  of  the  dissolved 
company.  Western  North  Carolina 
E.  Co.  V.  Eollins,  82  N.  C.  523,  530. 

»  Wiswell  V.  Starr,  50  Me.  381. 

»  Ibid. 
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Section  Section 

6888.  Taking  and  saving  exceptions     6889.  Qualifying:  taking  the  oath  of 
■with  a  view  to  such  appeal.  office. 

§  6873.  At  What  Stage  of  the  Proceeding'  Appointed.  — 

This,  of  course,  depends  upon  the  nature  of  the  proceeding 
and  the  course  and  practice  of  the  court;  and  in  general,  the 
question  is  one  which  addresses  itself  to  the  sound  discretion 
of  the  Chancellor.  As  the  act  of  dispossessing  the  proper 
officers  of  the  corporation  of  the  custody  of  its  assets  is  neces- 
sarily severe,  it  may  be  roughly  stated  that  a  court  will  not  be 
in  a  hurry  to  do  it,  where  no  irreparable  mischief  will  result 
from  the  delay.  On  the  filing  of  a  bill  against  the  president 
and  directors  of  an  incorporated  banking  company,  charging 
them  with  the  fraudulent  abuse  of  their  trust  in  the  election  of 
the  directors,  Chancellor  Kent  refused  an  injunction  before  the 
coming  in  of  the  answers,  to  restrain  the  new  directors,  whose 
election  was  colorable  in  law,  from  the  exercise  of  their  powers, 
and  also  refused  to  appoint  commissioners  or  receivers  to  take 
charge  of  the  affairs  of  the  bank,  there  not  being  an  impending 
mischief  irreparable  in  case  of  delay}  On  the  other  hand, 
where  the  exigency  exists,  the  court  will  act  promptly  in  ap- 
pointing a  receiver,  even  to  the  extent  of  making  the  appoint- 
ment before  serving  notice  of  the  application  upon  any  party 
interested."  It  has  been  held,  under  a  statute  of  New  York 
relating  to  the  voluntary  dissolution  of  corporations,'  that  a 
receiver  cannot  be  appointed  before  the  entry  of  the  final  order 
for  dissolution.* 

§  6874.  Parties  to  the  Application.  —  The  corporation  is, 
of  course,  a  necessary  party  defendant,^  and  in  some  cases  it  is 


1  Ogden   V.    Kip,   6    Johns.    Ch.  president  of  the  corporation  was  ap- 

(N.  Y.)  160.  pointed  temporary  receiver,  and  also 

'  Post,  §  6880.  in  a  subsequeat  action  in  the  same 

°  Ante,  §  6692,  et  seq.  Qourt  to  foreclose  a  mortgage  on  the 

'  Ee  Boynton  Saw  &  File  Co.,  34  property  of  the  corporation. 

Hun  (N.  Y.),  369.     Compare  Herring  ''  Savings  Ins.   v.  Makin,  23  Me. 

V.  New  York  &c.  E.  Co.,  105  N.  Y.  360;    Verplanck    v.    Mercantile  Ins. 

340,  where  in  such  a  proceeding  the  Co.,  2  Paige  CN.  Y.),  438. 
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the  only  necessary  party.*  The  stockholders  are  not  necessary 
parties  unless  some  relief  is  sought  against  them.^  Even 
where  the  governing  statute  authorized  the  court  to  appoint  a 
receiver  "  after  a  full  hearing  of  all  parties  interested,"  it  was 
held  that  neither  the  stockholders  nor  the  creditors  were  neces- 
sary parties,  hut  that  nothing  further  was  intended  by  the 
statute  than  that  the  court  should  have  before  it,  at  the  hear- 
ing, all  such  parties  as,  by  the  general  rules  of  chancery  pro- 
cedure, are  deemed  necessary  and  proper  parties;  and  tlie 
court  added:  "Under  this  construction  of  the  act,  the  stock- 
holders might  or  might  not  be  necessary  parties,  depending 
altogether  upon  the  circumstances  in  each  particular  case."^ 
Therefore,  in  a  subsequent  proceeding  by  a  receiver  against 
stockholders  to  enforce,  for  the  benefit  of  creditors,  the  pay- 
ment of  what  is  due  by  them  in  respect  of  their  shares,  they 
cannot  defend  on  the  ground  that  they  were  not  made  parties 
to  the  suit  in  which  he  was  appointed  receiver.*  So,  where  a 
judge  appointed  a  receiver  of  a  corporation,  and  it  was  made 
to  appear  that  the  judge  was  related  to  some  of  its  stockholders 
within  the  ninth  degree,  and  his  order  was  vacated  on  that 
ground,  it  was  held  error,  since  they  were  not  necessary 
parties.*  Nor,  is  it  necessary  to  join  as  parties  defendant  per- 
sons having  liens  on  the  property  sought  to  be  impounded.* 
In  a  proceeding  by  the  State  to  forfeit  the  charter  of  a  rail- 
way company,  by  reason  of  the  fact  that  it  has  assumed  to 
make  a  sale  of  its  corporate  franchises,  rights,  and  privileges 


1  Dunston    v.    Hoptonic    Co.,  83  Eng.  Corp.  Gas.  260;  14  N.  E.  Rep. 

Mich.372;  s.  c.47N.  W.Eep.  322;  31  214;  11  West.  Eep.  739;  27  Am.  L. 

Am.  &  Eng.  Corp.  Gas.  475 ;  9  Rail.  &  Reg.  (n.  s.)  160.  And  see  the  '•  Glenn 

Corp.  L.  J.  67.  Gases,"    as  explained    in  a    former 

'  Ward  V.  Farwell,  97  111.  593;  El-  title,  ante,  §  3499. 

wood  V.  First  Nat.   Bank,    41   Kan.  '  Ward  v.  Farwell,  97  111.  593,  616, 

475 ;  s.  c.  21  Pac.  Rep.  673 ;  Re  Dodge  617. 

&c.  Man.  Co.,  77  N.  Y.  101;  s.   c.  33  *  Great  West.  Tel.   Co.  v.  Gray, 

Am.    Eep.    579;  reversing    s.   c.    14  supra;  ante,  §  3499. 

Hun  (N.  Y.),  440;  East  Line  &c.  R.  *  Re  Dodge  &c.  Man.  Co,  supra. 

Co.  V.  State,  75  Tex.  434;  «.  c.  12  S.  ^  East  Line  &c.  R.  Co.  v.  State,  75 

W.  Rep.  69;  Great  West.  Tel.  Go.  v.  Tex.  434,  451;  s.  c.  12  S.  W.  Rep.  690, 
Gray,  122  111.  630;  «.   c.    19   Am.   & 
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to  a  railway  company  incorporated  in  another  State,  the  pur- 
chasing company  has  been  held  not  a  necessary  party;*  but 
this  does  not  seem  clear.  It  has  been  held  that  where  a  rail- 
way corporation  has  been  extinguished  by  an  act  of  thf*  legis- 
lature, and  its  assets  have  been  transferred  to  another  corpo- 
ration appointed  to  administer  them  in  trust  for  the  benefit  of 
creditors  and  stockholders,  a  receiver  of  such  assets  cannot  be 
appointed  without  making  the  last-named  corporation  a  de- 
fendant.^ 

§  6876.  Bondliolders  not  Necessary  Parties. —  In  a  pro- 
ceeding in  equity  in  a  court  of  the  United  States  to  foreclose 
a  railway  mortgage,  the  trustee  in  the  mortgage  deed  of  trust 
represents  all  the  bondholders  under  the  mortgage,  and  the 
bondholders  are  neither  necessary  nor  proper  parties,  in  the 
absence  of  fraud  on  the  part  of  the  trustee.  The  court  may, 
indeed,  allow  them  to  be  made  parties;  but  this  ought  not  to 
be  done  where  they  do  not  allege  that  the  trustee  is  acting 
fraudulently,  in  the  conduct  of  the  litigation,  or  otherwise. 
The  reason  is,  that  if  separate  bondholders  are  allowed  to  in- 
tervene, there  may  be  as  many  parties  plaintiff  as  there  are 
bondholders,  and  if  the  court  is  obliged  to  listen  to  them  all, 
the  litigation  will  be  interminable  and  the  confusion  inex- 
tricable.^ From  this  statement  of  the  rule,  it  appears  that  in 
such  an  action  the  bondholders  stand  in  a  relation  to  the  suit 
analogous  to  that  which  is  occupied  by  the  stockholders  in  a 

'  East  Line  &c.  R.  Co.  v.  State,  York,  by  the  Attomey-Oeneral  to  close 

supra.  up  the  business  of  an  insolvent  life 

'  Young  V.  Rollins,  85  N.  0.  485.  insurance  company,  the  court  may, 
Under  some  statutes  the  proceeding  is  even  after  the  appointment  of  a  re- 
regarded  as  tantamount  to  a  dissolu-  ceiver,  permit  poUcy-hoCders  to  ap- 
tion  of  the  corporation,  and  it  is  nee-  pear  and  be  made  parties ;  and  this 
essary  to  make  the  State  a  party  by  gives  them  the  right  of  appeal  from 
notifying  the  Attorney-General.  Ante,  orders  affecting  their  interest.  At- 
§  6701.  Under  a  statute  of  Louisi-  torney-General  v.  North  American 
ana  a  writ  of  sequestration  could  only  Life  Ins.  Co.,  6  Abb.  N.  Cas.  (N.  Y.) 
issue  on  the  appearance  and   appli-  293. 

cation  of  the  Attomey-Oeneral.  Hunt-  »  Farmers'  Loan  &  Trust   Oo.  v. 

ington  V.  Orescent  City  Bank,  18  La.  Kansas  City  &c.  R.  Co.,  53  Fed.  Rep. 

An.    350.    In   a. proceeding  in  New  182;  ante,  §  6209,  e«  seg. 
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case  where  a  corporation  is  the  complainant  in  equity.*  The 
right  to  intervene  in  either  case  is  dependent  upon  the  failure 
or  refusal  of  the  party  which  stands  in  the  relation  of  trustee 
to  the  others,  to  do  its  duty  as  complainant  in  the  litigation.^ 

§  6876.  Conduct  of  the  Litigation  by  the  Trustees  Con- 
cludes the  Bondholders.  —  From  the  preceding  section  it 
must  be  concluded  that,  in  every  such  litigation,  the  trustee 
in  a  railroad  mortgage  represents  the  bondholders  in  all  legal 
proceedings  carried  on  by  it  to  enforce  the  trust,  and  that  if 
the  trustee  acts  in  good  faith,  whatever  orders  or  decrees  made 
in  the  case  have  the  effect  of  binding  it,  will  equally  have 
the  effect  of  binding  the  bondholders,  although  not  actual 
parties  to  the  litigation.'  If,  therefore,  the  court  in  such  a 
case  appoints  a  receiver,  but  only  upon  certain  terms,  which 
require  the  assent  of  the  trustee,  such  assent  concludes  the 
bondholders,  as  fully  and  absolutely  as  if  it  had  been  given 
by  them  in  person.^     So,  where  the  trustees  consented  that 


'■  Ante,  §  4477,  et  seq. 

'  With  this  idea  evidently  in  his 
mind,  Mr.  Circuit  Judge  Caldwell,  in 
the  case  last  cited,  quoted  from  the 
decision  of  Mr.  Justice  Bradley  in 
Forbes  v.  Memphis  &c.  E.  Co.,  2  Woods 
(TJ.  S.),  323,  335,  where  he  said  that 
while  it  was  within  the  discretion  of 
the  court  to  permit  a  stockholder  to 
become  a  party  defendant  in  any 
cause  where  he  was  not  made  such 
by  the  bill,  yet  it  was  an  extreme 
remedy,  to  be  admitted  by  the  court 
with  hesitation  and  caution.  Where 
the  subject  of  the  receivership  was  a 
street  railway,  and  the  municipal 
authorities  ordered  the  street  upon 
which  it  was  laid  to  be  paved,  and, 
under  the  law,  the  street  railway 
company  was  required  to  lay  the  pave- 
ment between  its  tracks  ami  for  two 
feet  on  the  outside  thereof,  and  the 
receiver  had  no  funds  with  which  to 
do  this  work  thus  imposed  upon  the 
corporation,  and  a  petition  was  pre- 
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sented  to  the  court,  accompanied  with 
a  contract  for  the  paving,  and  provid- 
ing for  payment  of  the  work  in  cer- 
tificates to  be  issued  by  the  receiver, 
and  a  large  amount  of  the  holders  of 
the  first  mortgage  bonds  intervened 
and  protested  against  the  issue  of 
such  certificates,  —  it  was  held,  — di- 
recting the  court  below,  —  that  they 
were  entitled  to  be  heard  on  the 
question  whether  the  certificates 
should  be  issued.  Dorn  v.  Crank,  96 
Cal.  381 ;  s.  c.  31  Pac.  Eep.  528. 

=  Kerrison  v.  Stewart,  93  TJ.  S.  155 ; 
Corcoran  v.  Chesapeake  &c.  Canal  Co., 
94  U.  S.  741,  745;  Shaw  v.  Railroad 
Co.,  100  U.  S.  605,  611;  Richter  v. 
Jerome,  123  TJ.  S.  233.  "Whatever 
forecloses  the  trustee,  in  the  absence 
of  fraud  or  bad  faith,  forecloses  them. 
This  is  the  undoubted  rule."  Richter 
V.  Jerome,  supra. 

*  Farmers'  Loan  &  Trust  Co.  v. 
Kansas  City  &c.  E.  Co.,  53  Fed.  Eep. 
182,  185. 


PROCEEDINGS  TO  APPOINT.     [5  Thouip.  Corp.  §  6878. 

receiver's  certificates  might  be  issued  and  might  be  made  a 
prior  lien  on  the  mortgaged  property,  and  afterwards  the 
bondholders  denied  their  right  to  give  such  consent  and 
contested  the  validity  of  the  certificates  and  the  priority  of 
the  lien  given  them,  the  court  said:  "The  consent  of  the 
trustees  to  the  issue  of  the  certificates  bound  every  bond- 
holder. There  is  nothing  to  show  that  the  trustees  acted  cor- 
ruptly or  fraudulently."^  In  another  case,  where  the  trustee 
executed  a  release  of  errors,  and  the  authority  to  do  so  was 
questioned  by  the  bondholders,  the  court  said:  "The  trustee 
represented  the  bondholders,  not  only  in  the  proceedings 
which  resulted  in  the  entry  of  the  decree,  so  that  the  bond- 
holders were  not  necessary  parties,  but  he  also  bound  them 
by  his  release  of  errors." ' 

§  6877.  Unsecured  Creditors  not  Necessary  Parties.  —  In 

an  action  to  foreclose  a  mortgage  upon  the  property  of  a  corpo- 
ration, its  unsecured  creditors  are  neither  necessary  nor  proper 
parties,  and  have  no  right  to  intervene,  but  any  adjudication 
made  against  the  mortgagor  will  be  binding  upon  them.^ 

§  6878.  Appointment  on  Complaint  of  Minority  Stock- 
holders. —  Where  the  holders  of  a  majority  of  the  stock  of  a  cor- 
poration neglect  to  choose  officers  to  take  charge  of  its  property, 
and  the  franchises  of  the  corporation  are,  by  them,  virtually 
abandoned,  a  receiver  will  be  appointed  upon  the  application  of 
the  minority  stockholders,  to  take  possession  of  the  property 
and  preserve  it  for  the  benefit  of  the  stockholders  generally.* 

1  Kneeland  v.  Luce,  141  TJ.  S.  491,  308.  Candee  v.  Lord,  supra,  probably 
509.  To  the  same  effect,  see  Kent  v.  contains  the  best  discussion  of  the 
Lake  Superior  Ship  Oanal  &c.  Iron  governing  principle,  which  is,  that  a 
Co.,  144  U.  S.  75.  judgment  obtained  against  a  debtor, 

2  Elwell  V.  Fosdick,  134  U.  S.  500,  which  affects  his  property,  is,  in  the 
512.  absence  of  fraud  or  collusion,  conclu- 

'  Bronson  v.  Railroad  Co.,  2  Black  sive  upon  all  his  creditors. 
(U.  S.),  524;  Stout  v.  Lye,  103  U.  S.  '  Ante,  §  4553;  Lawrence  v.  Green- 

66;  Candee  I).  Lord,  2  N.Y.  269;  s.  c.  wich  Fire  Ins.  Co.,  1  Paige  (N.  Y.), 

51   Am.   Dec.  294;   Herring  v.  New  587,  citing  Andrews  «.  Boise,  2  Brown 

York  &c.  K.  Co.,  105  N.  Y.  340,  370;  P.  C.   504,  and  Maguire  v.  Allen,   1 

s.  c.  12  N.  B.  Rep.  763 ;  7  Cent.  Eep.  Ball  &  Beat.  75,  —  as  fully  sustaining 
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But  it  has  been  frequently  held  that  a  proceeding  by  a  stock- 
holder cannot  be  maintained  where  the  substantial  object  is  to 
dissolve  and  wind  up  the  corporation.'  But  this  is  rather  for 
the  reason  that  a  coart  o(  equity  has  no  jurisdiction  to  dissolve 
a  corporation;^  though  it  may  lay  hold  of  its  assets  and  dis- 
tribute them  among  its  creditors  without  assuming  to  oust  it 
of  its  franchises.* 

§  6879.  Appointment  Iby   the  Court  of  its  Own  Motion.  — 

Where  there  was  no  prayer  for  the  appointment  of  a  receiver 
in  the  bill,  nor  in  the  answer  of  the  defendant  corporation, 
which  was  in  the  nature  of  a  cross-bill,  and  there  was  nothing 
in  the  record  going  to  show  that  the  corporate  property  was 
in  danger  of  destruction  or  loss,  so  as  to  require  the  appoint- 
ment of  a  receiver,  —  it  was  held  that  the  judge  erred  in 
making  the  appointment,  and  his  judgment  was  therefore  re- 
versed,—  although  some  of  the  other  defendants  in  the  corpora- 
tion had,  in  their  answer,  in  the  nature  of  a  cross-bill,  prayed 
for  the  appointment  of  a  receiver  to  do  certain  things  in  the 
event  certain  other  things  should  be  done;  but  there  was  no 
prayer  of  any  party  to  have  a  receiver  appointed,  for  the  pur- 
pose and  with  the  powers  specified  in  the  order  of  appoint- 
ment set  forth  in  the  record.^  But  it  does  not  follow  from  the 
above  that  it  is  necessary,  according  to  the  principles  of 
chancery  practice,  to  warrant  the  court  in  appointing  a  re- 
ceiver, that  such  relief  should  have  been  prayed  for  in  the  bill. 
Such  an  appointment  may  be  made  on  supplementary  motion, 
although  there  is  no  such  prayer  in  the  bill.* 

the  principle  that  a  receiver  may  be  '  Strong  v.  McCagg,  55  Wis.  624 ; 

appointed  in    any  case   where  it  is  Hinckley  v.  Piister,  83  Wis.  64 ;  a.  c. 

necessary  for  the  preservation  of  the  53  N.  W.  Eep.  21. 
property  pending  the  litigation.    But  '  Ante,  §  4538. 

the  infirmity  of  the  case  is  that,  as  '  Ante,  §  6555. 

reported,  it  does  not  show  what  the  '  Augusta  Ice  Man.  Co.  v.  Gray, 

minority    stockholders     were    suing  60  Ga.  344.     Compare  State  v.  "Ross, 

for,  or  what    they  wanted  done,  —  (Mo.),  25  S.  W.  Rep.  947. 
though    it   would    seem    that    they  ^  Bowman ».  Bell,  14  Sim.  392 ;  posS, 

wanted    the    corporation  wound  up  ^  6882, 
and  its  property  distributed. 
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§  6880.  Notice  of  the  Application.  —  Where  there  is  no 
statute  requiring  notice  to  be  given,  it  is  not  in  all  cases  indis- 
pensably necessary  to  the  validity  of  the  appointment  of  a 
receiver  that  notice  of  the  application  should  be  given  to  any 
one.  A  little  reflection  will  make  this  the  more  apparent. 
The  appointment  does  not  change  any  rights  of  property. 
In  many  cases  it  is  a  mere  interim  impounding  of  property 
for  the  purpose  of  administering  it  in  the  interest  of  all 
who  have  any  claims  against  it,  or  liens  upon  it.  Besides, 
cases  may  arise  in  which  it  may  become  necessary  to  effect  a 
seizure  of  the  property  before  notice  can  be  given,  in  order 
to  prevent  it  from  being  concealed  or  carried  out  of  the  juris- 
diction.* Moreover,  it  is  to  be  remembered  that  a  seizure  and 
an  impounding  of  the  property  in  itself  conveys  notice  to  its 
custodian.  A  receiver  may  therefore  be  appointed  without 
the  giving  of  notice  to  anyone,  though,  of  course,  notice  of 
the  application  should  be  given  to  those  who  are  necessary 
parties  to  the  proceeding,  provided  it  is  practicable  to  do  so;^ 
and  statutes  are  met  with  which  require  notice  to  be  given.' 
Nevertheless,  the  best  authorities  concede  that  such  an  ap- 
pointment should  not  be  made  without  notice,  except  upon 


*  See  High  on  Eeceivers  (2d  ed.),  exists,  the  appointment  will  not  be 

§  117.  justified.  Wabash  E.  Co.  v.  Dykeman, 

»  El  wood  V.  First  Nat.  Bank,  41  ISSInd.  56;  s.  c.  32N.  E.  Rep.  823.   It 

Kan.  475 ;  s.  c.  21  Pac.  Eep.  673 ;  Day-  has  been  reasoned  that  where  a  com- 

ton  V.  Borst,  7  Bosw.  (N.  Y.)  115.  plaint  fails  to  show  fraud,  or  that  the 

^  Such  a  statute  in  Indiana  (Eev.  property  or  any  part  of  it,  is  about  to  be 

Stat.  Ind.  1881,  §  1230)  provides  that  wasted,  misappropriated,  or  removed 

receivers  shall  not  be  appointed  in  beyond  the  jurisdiction  of  the  court, 

any  case  until  the  adverse  party  shall  and  it  is  apparent  that  the  plaintiff 

have  appeared,  or  shall  have  reason-  will  suffer  no  great  loss  during  the 

able  notice  of  the  application  for  such  time  necessary  to  give  notice  to  the 

appointment,  "except upon  sufficient  defendant,  a  railroad  company,  oper- 

cause  shown    by  affidavit."    Under  ating  a  line  of  railroad  through  the 

this  statute,  it  is  held  that  where  a  county  in  which  the  suit  is  brought, 

verified  complaint  states  that  there  is  —  a  receiver  should  not  be  appointed 

an  emergency  for  the  ea;  jparJe  appoint-  ex  parte,  under    the  above    statute, 

ment  of  a  receiver,  and  fails  to  state  Chicago  &c.  E.  Co.  v.  Cason,  133  Ind. 

the  facts  on  which  the  plaintiff  bases  49;  s.  c.  32  N.  E.  Eep.  827. 
his  conclusion  that  such  an  emergency 
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the  gravest  emergency,  demanding  the  immediate  interfer- 
ence of  the  court  to  prevent  irreparable  injury/ 

§  6881.  Further  of  This  Subject.  —  A  distinction  must 
here  be  taken  between  the  necessity  of  giving  notice  of  the 
application  for  a  receiver,  and  the  necessity  of  bringing 
before  the  court,  by  the  proper  original  process,  the  corpora- 
tion itself,  and  any  other  person  or  corporation  which  is  a 
necessary  party  defendant  to  the  suit.  Where  this  is  omitted, 
the  court  acquires  no  jurisdiction  of  the  action,  and  its  order 
appointing  a  receiver,  or  any  other  ancillary  order  which 
it  may  make  in  the  progress  of  the  action,  falls  to  the  ground 
with  the  suit  in  chief,  for  the  mere  want  of  jurisdiction.' 
We  have  already  seen '  that  cases  may  arise  in  which  it 
will  be  competent  and  proper  to  appoint  a  receiver  of  the 
assets  of  a  foreign  corporation, ioaad  within  the  jurisdiction. 
In  such  a  case  it  may  not  be  practicable  to  serve  the  corpora- 
tion with  actual  notice,  either  of  the  appointment  of  a  receiver 
or  of  the  suit  in  chief,  and  it  must  necessarily  proceed,  if  at 
all,  upon  a  jurisdiction  vn,  rem  acquired  by  the  seizure  of  the 
property,  followed  by  publication  in  the  statutory  mode,  as- 
suming that  there  is  a  statute  providing  for  publication  in 

'  Haas  V.  Chicago  Building  Soc,  gess,    11    Md.    452;    Whitehead    v. 

89  111.  498 ;  Movers  v.  Coiner,  22  Fia.  Wooten,    43    Miss.    523 ;    Eogers    v. 

422 ;  Whitehead  v.  Wooten,  43  Miss.  Dougherty,    20   Ga.   271 ;    Nusbaum 

523.    Mr.  High  points  out  (High  on  v.    Stein,    12    Md.   315 ;    Caillard  v. 

Eeceivers  (2d  ed.)  §  111),  on  the  au-  Caillard,  25  Bea v.  512 ;  Voshell  v.  Hyn- 

thority  of  the  following  cases,  that  son,  26  Md.  83;  Crowder  v.  Moone, 

the  courts  are  extremely  loth  to  ap-  52  Ala.  220 ;  Howe  v.  Jones,  57  Iowa, 

point  receivers  on  ex  parte  applica-  130.    Mr.  High  adds  that,  under  the 

tions:  Verplanck  v.  Mercantile  Ins.  statutes  of  Iowa,  a  receiver  maybe 

Co.,  2  Paige  (N.  Y.),  438;  Sanford  v.  appointed    in  a   law   action,    before 

Sinclair,  8  Paige  (N.  Y.),  373;  People  notice  to  defendant,  —  citing  Jones  v. 

V.  Albany  &c. E.  Co.,  7  Abb.  Pr.  (n.  s.)  Graves,  20  Iowa,  596. 
(N.  Y.)  265 ;  8.  c.  1  Lans.  (N.  Y.)  308;  ^  On  this  ground,  Youngt;.  Eollins, 

55  Barb.   (N.   Y.)  34;   38  How.  Pr.  85  N.  C.  485,  may  be  harmonized  with 

(N.  Y.)  228;  Field  v.  Eipley,  20  How.  the  cases  which  hold  that  notice  of 

Pr.  (N.  Y.)  26;  Bi=son  v.  Curry,  35  the  application  to  appoint  a  receiver 

Iowa,   72   (following  French  v.  Gif-  is  not  in  all  cases  essential, 
ford,   30  Iowa,   148) ;    Blondheim  v.  °  Ante,  §  6880,  et  seq. 

Moore,  11  Md.  365;  Triebert  v.  Bur- 
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such  a  case,  —  as  in  the  case  of  a  foreign  attachment}  But  a 
careful  distinction  must  be  kept  in  mind  between  the  power 
of  the  court  to  appoint  a  receiver  in  the  first  instance  without 
notice  to  the  corporation,  and  the  power  to  authorize  him, 
without  such  notice,  to  sell  the  property:  the  appointment  may 
be  made  without  notice  where  the  circumstances  justify  it, 
but  a  sale  of  the  property  cannot  be  made  by  the  receiver,  such 
as  will  pass  a  title,  without  notice  to  the  corporation,  actual 
or  constructive.^  Where  the  court  appoints  a  receiver  merely 
to  hold  and  preserve  the  property  pending  a  litigation,  the 
appointment  is  regarded  as  being  in  the  nature  of  an  equitable 
attachment,  whereby  the  court  acquires,  through  its  officer,  the 
custody  of  the  property  or  assets,  to  be  retained  until  it  has 
acquired  jurisdiction;  and  the  mere  seizure  of  the  property 
by  the  court's  receiver  does  not  give  jurisdiction,  but  that 
must  be  acquired  by  a  subpcsna  or  other  notice  to  the  corpora- 
tion, made  and  served  or  published  in  compliance  with  law, 
before  the  court  can  acquire  jurisdiction  to  order  a  sale  of 
the  property.* 


1  Post,  ch.  199.  Where  a  bill  was 
filed  in  a  court  of  chancery  in  New 
Jersey  against  a  bank,  and  a  subpoena 
ad  respondendum  was  issued,  and  re- 
turned by  the  proper  ofiicer  not 
served,  together  with  his  affidavit 
that  he  could  not  find  the  bank  offi- 
cer to  whom  it  was  directed,  and  that 
he  believed  that  there  was  no  such 
officer  in  his  county,  and  thereupon  a 
receiver  was  appointed,  —  it  was 
held,  in  a  court  of  New  York,  that 
the  return  and  affidavit  left  that 
court  at  liberty  to  appoint  a  receiver 
without  notice  to  the  corporation. 
Dayton  v.  Borst,  7  Bosw.  (N.  Y.)  115. 
The  New  York  Code  of  Procedure, 
section  714,  provides  that  a  receiver 
can  be  appointed  without  notice  only 
where  an  order  for  publication  has 
been  obtained.  Another  statute  re- 
quires notice  to  be  given  to  the  cor- 
poration   and  to   the  Attorney-Gen- 


eral. Ante,  §  6701.  The  omission  to 
give  notice  to  the  Attorney-General 
may,  it  has  been  held,  be  cured  by  a 
nuncpro  tunc  order.  Morrison  v.  Men- 
haden Co.,  37  Hun  (N.  Y.),  522.  As 
to  the  inherent  power  of  the  court  to 
proceed  notwithstanding  the  statute, 
see  Ettlinger  v.  Persian  Rug  &c.  Co., 
49  N.  Y.  St.  Eep.  408 ;  «.  c.  20  N.  Y. 
Supp.  772.  A  motion  for  the  appoint- 
ment of  a  receiver  to  wind  up  the  af- 
fairs of  a  bank  has  been  denied  as 
illegal,  where  it  appeared  that  the 
order  to  show  cause  against  the  ap- 
pointment was  served  before  the  action 
was  commenced.  Kattenstroth  ».  Astor 
Bank,  2  Duer  (N.  Y.),  632. 

2  St.  Louis  &c.  Min.  Co.  v.  San- 
doval Coal  &  Min.  Co.,  Ill  111.  32. 

*  Ibid.    For  states  of  fact  which  do 

not  justify  the  appointment  of  a  receiver 

without  previous  notice,  and  where  such 

orders  of  appointment  were  reversed,  — 
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§  6882.  Manner  of  Stating  the  Grounds  of  tlie  Application 
in  the  Bill  or  Petition.  —  Where  the  jurisdiction  addresses 
itself  to  the  equitable  powers  of  the  court,  no  general  rule  can 
be  stated  as  to  the  manner  of  stating  the  grounds  on  which 
the  appointment  is  desired;  but  where  the  jurisdiction  is 
statutory,  then  a  case  must  be  stated  substantially  within  the 
terms  of  the  statute.  Whether  the  appointment  is  sought  under 
the  equitable  powers  of  the  court  or  under  the  provisions  of  a 
statute,  it  is,  of  course,  necessary  for  the  pleader  to  state  a 
case  in  which  a  receiver  may  properly  be  appointed;  but  be- 
yond this,  except  in  statutory  cases,  it  is  not  necessary  that 
all  the  grounds  on  which  he  seeks  the  appointment  should  be 
set  forth  in  his  petition,  especially  where  the  receivership  is 
only  an  ancillary  remedy.^  Indeed,  it  has  been  held  that  where 
the  application  for  a  receiver  is  ancillary  to  the  main  purposes 
of  the  suit,  the  facts  essential  to  the  appointment  need  not  be 
pleaded  at  all,  but  may  be  shown  by  affidavit  at  the  hearing; 
nor  is  a  prayer  in  the  bill  for  a  receiver  necessary,^ — provided, 
it  may  be  assumed,  there  is  prayer  for  general  relief.  Where 
the  governing  statute  predicates  the  right  to  a  receivership  on 
the  fact  of  insolvency,  and  the  proceeding  is  by  the  Attorney- 
General  on  behalf  of  the  people,  it  is  not  sufficient  for  him  to 
allege,  in  general  terms,  that  he  believes  the  corporation  to  be 
insolvent  and  unable  to  pay  its  debts;  but  he  must  state  the 
facts  and  circumstances  upon  which  that  belief  is  founded, 
and  if  they  are  such  as  to  raise  a  fair  presumption  of  its  in- 
solvency, or,  as  it  is  commonly  expressed,  to  make  out  a  prima 
facie  case,  and  are  uncontradicted  or  unexplained  by  the  cor- 
poration, the  fact  of  insolvency  will  be  regarded  as  proved, 
within  the  meaning  of  the  statute.* 

see  Chicago  &c.  E.  Co.  v.  Cason,  133  9  Humph.  (Tenn.)  568;  Ladd  v.  Har- 
1  nd.  49 ;  s.  c.  32  N.  E.  Rep.  827 ;  Wa-  vey,  21  N.  H.  514;  Malcolm  v.  Mont- 
bash  K.  Co.  ■;;.  Dykeman,  133  Ind.  56;  gomery,  2  Molloy,  500;  Osborne  v. 
s.  c.  32  N.  E.  Rep.  823.  Harvey,  1  Younge  &  C.  116;  Merrill 

^  Hottenstein  v.  Conrad,  9  Kan.  v.  Elam,  2  Tenn.  Ch.  513.    Compare 

435 ;  Elwood  v.  First  Nat.  Bank,  41  Augusta  Ice  &c.  Co.  v.  Gray,  60  Ga. 

Kan.  475 ;  <s.  c.  21  Pac.  Rep.  673.  344. 

'  Commercial  &c.  Bank  v.  Corbett,  "  Bank  o£  Columbia  v.  Attorney- 

5Sa-wy.(U.S.)172;Henshaw«).Wells,  General,  3  Wend.  (N.Y.)  588;  affirm- 
5454 


PROCEEDINGS  TO  APPOINT.     [5  Thomp.  Corp.  §  6884. 


§  6883.  Further  of  This  Subject.  — It  is  not  at  all  nec- 
essary that  the  appointment  should  h^  prayed  for  in  the  origi- 
nal bill,  or  that  an  amended  or  supplementary  hill  should  be 
filed  for  that  purpose;^  but  if,  at  any  time  during  the  progress 
of  the  cause,  a  receiver  becomes  necessary,  in  the  opinion  of  a 
party,  he  may  present  a  petition  to  the  court  praying  the  ap- 
pointment of  a  receiver,  and  under  this  petition  the  court  may 
properly  make  the  appointment, —  assuming,  of  course,  that 
the  circumstances  exist  rendering  the  appointment  expedi- 
ent.* When,  therefore,  a  receiver  has  been  appointed  on  an 
ex  parte  application  before  the  filing  of  the  hill,  it  was  held,  on 
appeal,  that  the  appointment  ought  to  be  revoked  without  re- 
gard to  the  merits  of  the  application.* 

§  6884.  Belation  of  the  Proof  to  the  Pleadings  in  Such 
Applications. — So  little  are  the  averments  of  the  bill  or  peti- 
tion regarded  on  such  an  application,  that  the  order  of  the 


ings.  c.l  Paige  (N.Y.),  510.  In  this 
case  several  opinions  were  delivered, 
and  the  vote  in  the  New  York  Senate 
stood  fifteen  for  aflSrmance  to  eleven 
for  reversal.  The  capable  reporter 
collected  the  decision  of  the  court 
upon  the  proposition  in  question  in 
the  following  syllabus,  the  italics  be- 
ing his:  "In  a  proceeding  against  a 
hank  by  the  Attorney-General  under 
the  '  act  to  prevent  fraudulent  bank- 
ruptcies by  incorporated  companies, 
and  to  facilitate  proceedings  against 
them,'  if,  in  the  bill  filed  by  way  of 
information,  facts  and  circumstances 
are  stated,  verified  by  affidavit  ex- 
pressing belief  in  the  truth  of  those 
facts,  and  they  are  of  such  a  character 
as  to  raise  a  fair  presumption  that  the 
bank  proceeded  against  ia  insolvent, 
and  are  not  contradicted  oi  explained 
by  the  bank  on  a  motion  for  the  ap- 
pointment of  a  receiver  after  due  no- 
tice, the  fact  of  insolvency  will  be 
considered  as  proved  within  the  mean- 
ing of  the  act." 

1  AnU,  §§  6879,  6882. 


'  Vermont  &c.  E.  Co.  v.  Vermont 
Cent.  E.  Co.,  50  Vt.  500;  Langdon  v. 
Vermont  &c.  E.  Co.,  54  Vt.  593,  610. 
The  foregoing  statement  shows  that 
the  rule  of  the  former  chancery  prac- 
tice has  been  greatly  modified  in 
recent  times,  and  especially  with  re- 
gard to  the  appointment  of  receivers 
of  corporations,  and  in  particular  of 
railroad  companies.  The  doctrine 
formerly  prevailing  was  thus  stated 
by  Chancellor  Zabriskie :  "A  receiver 
is  generally  appointed  on  bill  filed  for 
that  purpose,  and  rarely  before  an- 
swer, except  under  provisions  by  par- 
ticular statutes.  There  are  a  few 
exceptional  cases  where  a  receiver 
has  been  appointed  upon  petition; 
but  these  are  in  the  cases  of  infants, 
whose  position  as  wards  of  the  court 
gives  tiiem  the  right  to  apply  by  peti- 
tion, or  in  cases  similarly  situated." 
Leddel  v.  Starr,  19  N.  J.  Eq.  159, 
163.  To  the  same  effect,  see  Ex  parte 
Mountfort,  15  Ves.  445. 

»  Crowder  v.  Moone,  52  Ala.  220. 
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court  appointing  the  receiver  need  not  be  limited  to  such 
property  as  may  be  mentioned  in  the  application;  but  where, 
under  the  governing  statute,  a  receivership  can  only  be 
granted  in  respect  of  all  the  property  of  the  corporation,  that 
will  be  the  effect  of  the  order,  although  the  petition  may  not 
have  been  to  that  effect.  When,  therefore,  the  petition  for 
the  appointment  recited  that  the  defendant  had  certain  de- 
scribed property,  but  made  no  reference  to  the  unpaid  assess- 
ments of  its  stockholders,  and  the  order  of  court  required  the 
receiver  to  take  charge  of  the  property  of  the  corporation,  and 
to  have  all  the  powers  and  perform  all  the  functions  of  receiv- 
ers under  the  law,  it  was  held  that  his  powers  extended  to  all 
the  assets  of  the  company  subject  to  the  payment  of  its 
debts,  including  the  arrearages  due  by  its  stockholders.^ 

§  6885.  Showing  Cause  against  the  Application  and  Mak- 
ing the  Appointment. — The  motion  may  properly  take  the 
form  of  an  order  on  the  corporation  to  show  cause  why  a  re- 
ceiver should  not  be  appointed  in  compliance  with  the  prayer 
of  the  bill,  petition,  or  complaint.  A  reasonable  time  should, 
of  course,  be  allowed  the  corporation  so  to  appear  and  show 
cause,  and  in  ordinary  chancery  practice  it  will  be  required 
to  appear  at  a  succeeding  rule  day.  If  the  corporation  fails 
so  to  appear  and  show  cause,  or  if  it  appears  and  fails  to 
show  satisfactory  cause,  a  reference  may  be  made  to  a  master 
to  report  to  the  court  nominations  of  persons  suitable  to  be 
appointed,  and  upon  the  coming  in  of  his  report  the  court 
will  make  the  appoinment;*  but  it  is  not,  of  course,  necessary 
that  the  Chancellor  should  direct  a  reference  to  a  master  to 
nominate  a  person  for  the  ofl&ce;  he  may  appoint  a  person  to 
the  office  in  the  first  instance.* 


'  Showalter   v.  Laredo    Improve-  '  See  Matter  of  Franklin  Bank,  1 

ment  Co.,  83  Tex.  162;  «.  c.  18  S.  W.  Paige  (N.  Y.),  85,  -where  this  course 

Eep.  491.    Proof  of  insolvency  on  such  was  pursued. 

an  application :  Tuckahoe  &c.  £.  Co.  °  Attorney-General  v.  Bank  of  Co- 

V.  Baker,  49  N.  J.  Eq.  581;  ».  c.  25  lumhia,   1   Paige  (N.  Y.),   511;  «.  c. 

Atl.  Kep.  402.  affirmed,  3  Wend.  (N.  Y.)  588. 
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§  6886.  Scope  and  Terms  of  tlie  Order  of  Appointment.  — 

The  order  appointing  a  receiver  of  an  insolvent  corporation, 
on  a  bill  filed  by  its  creditors,  ought  not  to  direct  the  receiver 
to  collect  the  debts  owing  to  the  company  and  to  apply  the 
proceeds  thereof  in  payment  of  the  judgments  of  the  com- 
plainants; but  it  ought  to  direct  that  the  moneys  collected  be 
brought  into  court,  so  that  the  court  may  order  distribution 
among  the  creditors  according  to  their  respective  priorities 
and  equities.* 

§  6887.  Appeal  and  Supersedeas  of  Orders  Appointing  Ee- 
celvers.  —  Whether  an  order  appointing  a  receiver  maybe 
reviewed  in  a  higher  court  upon  appeal  or  upon  a  statutory  writ 
of  error,  depends  upon  the  course  of  procedure  in  the  par- 
ticular jurisdiction.  In  Connecticut,  where  a  receiver  was 
appointed  for  the  purpose  of  winding  up  the  affairs  of  a  man- 
ufacturing corporation,  on  the  petition  of  certain  of  its  stock- 
holders, and  the  court  made  an  order  upon  the  officers  of  the 
corporation  to  surrender  all  its  property  to  the  receiver,  —  it 
was  held  that  a  motion  in  error  filed  by  the  corporation  oper- 
ated as  a  supersedeas  of  the  order,  and  that  the  officers  of  the 
corporation  could  not  be  held  for  contempt  in  disobeying  it 
while  the  motion  in  error  was  pending.^  In  Indiana,  when- 
ever a  court  or  judge,  either  in  term  time  or  in  vacation,  ap- 
points or  refuses  to  appoint  a  receiver,  the  aggrieved  party 
may,  under  the  provisions  of  a  statute,'  within  ten  days  there- 
after, appeal  from  the  decision  of  the  court  or  judge,  without 

'  Benneson  v.  Bill,  62  HI.  408.    An  tions  of  the  road,  or  to  such  as  the 

order  appointing  a  receiver  of  a  rail-  receiver  might  specifically  demand, 

road,  directed,  among  other  things,  American  Const.  Co.  v.  Jacksonville 

that  "all  the  books,  vouchers,   and  &c.  E.  Co.,  52  Fed.  Eep.  937.    The 

papers  shall  be  delivered  by  its  offi-  order  also  provided  for  the  delivery 

cers,  servants,  and  agents  to  the  re-  to  the  receiver  of  "  all  and  every  part 

ceiver."     It  was  held  that  this  order  of   the   properties,  interests,  effects, 

included  all  the  books  relating  to  the  moneys,  receipts,  earnings,"  etc.     It 

previous  history  of   the  corporation,  was  held  that  this  order  embraced 

and  all  the  records  of  its  transactions,  the  company's  seaZ.    Ibid. 
and  that  it  was  not  confined  to  the  •  Catlin  v.  Baldwin,  47  Conn.  183. 

books  relating  to  the  future  opera-  '  Eev.  Stat.  Ind.  1881,  ^  1231. 
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awaiting  the  fiual  determination  of  the  case.*  It  seems  that 
an  appeal  lies  from  an  order  apjDoiuting  a  receiver  in  Georgia.* 
An  order  appointing  a  receiver  is  a  final  order,  which  can  be 
reviewed  by  appeal  in  advance  of  the  main  case,  in  Nebraska.' 
But  outside  of  statutory  provisions,  and  according  to  the  prac- 
tice inherited  from  the  English  Court  of  Chancery,  which 
governs  in  the  Circuit  Court  of  the  United  States,  there  is  no 
appeal,  because  the  order  is  interlocutory  merely. 

§  6888.  Taking  and  Savingr  Exceptions  with  a  View  to 
Sucli  Appeal.  —  Although  there  is  a  statute  in  Indiana  which 
provides  that  the  "  party  objecting  to  the  decision  must  ex- 
cept at  the  time  the  decision  is  made,"*  —  yet,  it  is  held  that 
this  statute  applies  only  to  adversary  proceedings  in  court, 
and  not  to  ex  parte  proceedings  for  the  appointment  of  a  re- 
ceiver; so  that,  where  a  receiver  was  appointed  upon  an  ex 
parte  application,  it  was  sufficient  that  the  party  against  whom 
the  proceeding  was  brought  excepted  to  the  order  of  the  court 
as  soon  as  he  could? 

§  6889.  Qualifying:  Taking  the  Oath  of  Office.  —  A  stat- 
utory provision  requiring  a  receiver  of  an  insolvent  corpora- 
tion to  take  an  oath  of  office  has  been  held  to  be  directory  merely, 
so  that  the  omission  to  take  it  before  the  commencement  of  an 
action  by  the  receiver  does  not  incapacitate  him  from  main- 
taining the  action.*    Again,  the  failure  of  the  person  nomi- 

'  Pressely  v.  Lamb,  105  Ind.  171,  tion,  and  the  next  morning,  and  before 

189;  a.  c.  4  N.  E.Eep.  682;  Wabash  the  order  of  appointment  was  read  by 

R.  Co.  V.  Dykeman,  133  Ind.  56 ;  s.  c.  the  clerk  in  open  court,  the  defend- 

32  N.  E.  Eep.  823 ;  Barnes  v.  Jones,  ant  appeared  by  attorney  and  objected 

91  Ind.  161.  to  the  order,  and  his  objection  ^vas 

2  Gardner  v.  Howell,  60  ■  Ga.  11 ;  overruled,  —  and  it  was  held  that  lie 
Jones  V.  Johnson,  60  Ga.  260 ;  Augusta  was  entitled  to  have  the  order  re- 
Ice  Go.  V.  Gray,  60  Ga.  344.  viewed  on  appeal,  although  the  record 

'  McCord    V.  Weil,   33  Neb.  868 ;  showed  that  no  exception  was  taken 

overruling  s.  c.  29  Neb.  682.  to  the  ruling  of  the  court  appointing 

*  Ind.Kev.  Stat.  1881,  ^626.  a  receiver  at  the  time  when  it  was 

*  Wabash  &c.  R.  Co.  v.  Dykeman,  made. 

133  Ind.  56 ;  8.  c.  32  N.  E.  Rep.  823.  '  Dayton  v.  Borst,  7  Bosw.  (N.  Y.) 

In  this  case  a  receiver  was  appointed      116. 
in  the  evening  on  an  ex  parte  applica- 
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nated  by  the  majority  of  the  sljockholders  of  a  dissolved 
corporation  to  accept  and  qualify  as  receiver,  does  not  pre- 
vent the  decree  from  terminating  the  existence  of  the  corpo- 
ration.^ 

1  Nelson  v.  Hubbard,  96  Ala.  238;  «.  o.  11  South.  Eep.  428;  17  L.  K.  A. 
375;  12  Rail.  &  Corp.  L.  J.  182. 
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§  6893.  Eflfect  of  tlie  Appointment  upon  Pending-  Actions. 

The  effect  of  the  appointment  of  a  receiver  of  a  corporation 
upon  actions  pending  against  it  at  the  time  of  the  appointment 
will  depend  upon  the  governing  statute  in  the  case  of  a  statu- 
tory receiver,  or  upon  the  scope  of  the  order  of  court  appoint- 
ing him  in  a  case  where  he  is  appointed  by  the  court  in  the 
exercise  of  its  ordinary  equity  powers.  In  the  absence  of  a 
statute  so  enacting,  it  is  believed  to  be  the  sound  view  that 
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the  appointment  of  a  receiver,  even  for  the  purpose  of  wind- 
ing up  a  corporation,  does  not  necessarily  have  the  effect  of 
causing  the  actions  depending  against  the  corporation  to 
abate.  If,  however,  the  proceeding  is  a  statutory  proceeding  to 
dissolve  the  corporation  and  also  wind  up  its  affairs,  and 
if,  under  the  provisions  of  the  statute,  the  court  enters  a  judg- 
ment of  dissolution  and  also  makes  an  order  appointing  a 
receiver  to  collect  and  distribute  the-assets, — this,  it  may  be 
concluded,  will,  ipso  facto,  produce  an  abatement  of  every 
action  depending  against  the  corporation;  but  it  is  really  the 
judgment  of  dissohdion  which  produces  the  abatement,  because 
it  is  that  which  destroys  the  corporation  as  a  legal  entity  and 
disables  it. from  thereafter  exercising  any  corporate  function. 
In  New  York  it  is  held  that  the  appointment  of  a  receiver,  in 
a  proceeding  by  the  people  to  wind  up  a  corporation,  has  the 
etiect  of  causing  actions  against  the  corporation  to  abate.' 
From  this  it  follows  that  an  answer  under  the  corporate  seal, 
after  a  receiver  has  been  appointed  in  such  a  proceeding,  can- 
not be  allowed  to  affect  the  decision  of  a  question  between  the 
receiver  and  a  creditor.*  So,  in  Maine  no  action  could  be 
maintained  against  a  bank  after  the  appointment  of  a  receiver 
to  wind  it  up,  under  the  provisions  of  a  statute  declaring  that 
"  no  action  shall  be  maintained  against  any  bank  after  the 
appointment  of  receivers  thereof,  but  that  the  creditors  shall 
have  their  remedy  under  the  provisions  of  this  bill."  *  Where 
such  is  the  effect  of  a  statute  appointing  a  receiver  in  the  State 
of  the  domicile  of  the  corporation,  that  will  be  the  effect  every- 
where; and  the  appointment  of  the  receiver  in  such  a  proceed- 
ing will  abate  actions  proceeding  against  the  corporation  in  a 
court  of  the  United  States  sitting  within  another  State.* 

>  Colorado  Nat.  Bank  v.  Scott,  19  ♦  When,  therefore,  a  judgment  of 
Abb.  N.  Cas.  (N.  Y.)  348 ;  citing  Mc-  the  Federal  Circuit  Court  in  Ten- 
Oulloch  V.  Norwood,  58  N.  Y.  562;  nessee,  against  a  New  York  corpora- 
Davenport  V.  City  Bank  of  Buffalo,  tion,  was  reversed  by  the  Supreme 
9  Paige  (N.  Y.),  12.  Court  of  the  United  States  and  a  new 

*  Davenport  v.  City  Bank  of  Buf-  trial  ordered,  but,  pending  the  writ 

falo  supra.  of  error,  the  corporation  was  dissolved 

'  Leathers  v.  Shipbuilders'  Bank,  by  the  courts  of  New  York  and  a  re- 

40  Me.  386.  ceiver  appointed,  —  it  was  held  that 
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§  6894.  Does  not  Suspend  the  JKiglit  of  Action  against 
Corporation.  —  The  mere  appointment  of  a  receiver  does  not 
suspend  the  right  of  action  against  the  corporation  itself, 
unless  the  jjroceeding  in  which  the  receiver  is  appointed  has 
resulted  in  dissolving  the  corporation;  or  unless  such  proceed- 
ings have  been  commenced  for  the  purpose  of  securing  a  judi- 
cial dissolution  of  the  corporation;  or  unless  the  court  in 
which  it  is  commenced  enjoins  the  prosecution  of  actions 
against  the  corporation,  pending  the  determination  of  the 
question  whether  it  is  to  be  dissolved.  The  reason  for  this 
conclusion  is,  that  the  existence  of  the  corporation  is  not 
destroyed,  or  even  suspended,  by  reason  of  its  property  and 
franchises  being  held  in  custody  by  a  court  of  equity;^  though 
the  seizure  of  its  property  may  dispossess  it  of  the  means  of 
defending  suits,  and  make  it  inequitable  to  allow  them  to  be 
prosecuted  against  it.  But  while  this  is  true,  any  judgment 
obtained  in  such  an  action  against  the  corporation  cannot  be 
satisfied  by  the  levy  of  an  execution  upon  any  of  its  properties, 
because  they  are  in  custodia  legis?  But  the  remedy  of  the 
plaintiff  in  the  judgment  is  to  file  an  intervening  petition,  and 
have  his  judgment  allowed  by  the  court  holding  the  property 
through  its  receiver,  and  paid  according  to  its  due  rank.^ 

§  6895.  Effect  of  Keceiverslilp  without  Dissolution  upon 
Existing  Kights  of  Action.  —  Except  in  the  case  of  those  stat- 

a  judgment  by  default,  subsequently  its  subsequent  judgment  binding  on 

rendered  by  the  Federal  court  in  Ten-  the  property  of  the  corporation  in  the 

nessee  against  the  corporation,  with-  hands  of  the  receiver,  or  to  prevent  the 

out  reviving  the  action  against  the  receiver  from  showing  that  the  judg- 

receiver  or  serving  him  with  notice,  ment  was  invalid  because  rendered 

was  without    jurisdiction  and  void,  against  a  corporation  which  had  no 

Pendleton  ®.  Eussell,  144  U.  S.  640.  existence  at  the  time,  and  which  pos- 

Nor  did  the  appearance  of  the  re-  sessed  no  property  within  the  local 

ceiver  appointed  in  New  York,  in  the  jurisdiction  against  which  the  judg- 

Supreme  Court  of  the  United  States,  ment  could  be  enforced.    Ibid. 

for  the  purpose  of  securing  a  reversal  ^  Heath  v.  Missouri  &c.  E.  Co.,  83 

of  the  judgment  of  the  Federal  court  Mo.  617. 

in  Tennessee,  preserve  the  jurisdic-  '  Post,  §  6898. 

tion  of  that  court  over  the  case  after  *  Heath  v.  Missouri  &o.  R.   Co., 

the  dissolution  of  the  corporation  in  supra. 
New  York,  in  such  a  sense  as  to  make 
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utory  receiverships  where  the  appointment  of  a  receiver  to 
wind  up  the  corporation  follows  immediately  upon  a  judgment 
of  dissolution,  the  general  rule  is  that  the  appointment  of  a 
receiver  does  not,  ipso  facto,  produce  the  abatement  of  a 
pending  action  against  the  corporation.^  This  doctrine  is 
peculiarly  applicable  to  receiverships  of  railways  pending 
proceedings  in  equity  for  the  foreclosure  of  mortgages  and 
reorganization  of  the  company.  In  such  a  case  it  was  said 
that  the  mere  fact  that  the  property  of  the  company  had 
passed  into  the  hands  of  a  receiver  did  not  bar  the  prosecu- 
tion of  the  action,  though  it  might  bar  the  enforcement  of  the 
judgment,  if  the  receiver  should  interpose.  It  was  accord- 
ingly held  no  ground  for  continuing,  that  is,  postponing,  an 
action  against  such  a  corporation,  that  a  receiver  had  been 
appointed.*  So,  while  it  is  a  principle  that  an  action  cannot 
be  prosecuted  in  one  court  against  a  receiver  appointed  by 
another  court  without  the  consent  of  such  other  court,  whose 
officer  the  receiver  is, — yet  this  rule  does  not  extend  so  far 
as  to  prohibit  an  action  against  a  corporation  for  the  mere 
reason  that  its  assets  have  passed  into  the  hands  of  a  receiver 
appointed  by  a  court  of  equity.  On  the  contrary,  the  exist- 
ence of  the  corporation  is  neither  destroyed  nor  suspended 
by  reason  of  the  fact  of  its  property  and  franchises  being  held 
in  the  custody  of  a  court  of  equity  through  its  receiver;  but 
actions  in  personam  may  still  be  as  freely  prosecuted  against 
the  corporation  as  before,  and  no  license  is  required  from  the 
court  which  has  appointed  the  receiver  for  the  prosecution  of 
such  actions.  No  judgment  in  such  an  action  could  be  satis- 
fied from  the  property  of  the  corporation  in  the  hands  of  the 
receiver,  except  through  the  assistance  of  the  court  appoint- 
ing him.  But  if  the  property  of  the  corporation  is  returned 
to  its  custody,  such  a  judgment  could  be  enforced  against  it 
in  the  usual  way  on  final  process.' 


1  Toledo  &c.  E.  Co.  v.  Beggs,  85     N.  Y.  Civ.  Proc.  194;  i.  e.  9N.  Y.  St. 
111.  80;  s.  e.  28  Am.  Eep.  613;  Mer-     Eep.  536. 

cantile  Ins.  Co.  D.  Jaynes,  87111.  199;  *  Toledo    &c.    E.   Co.  v.    Beggs, 

Parry  v.  American    Opera    Co.,   12     supra. 

8  Heath  v.  Missouri  &c.  E.  Co.,  83  Mo.  617. 
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§  6896.  Receiver  can  be  Made  a  Party,  but  only  on  his 
Own  Motion.  —  In  such  a  case  it  is  said  that  a  receiver  can 
be  raacie  a  party,  but  that  this  can  be  done  only  upon  his  own 
motion.*  The  principle  here  applied  is  the  well-known  rule 
of  chancery  practice  that  a  person  who  acquires  an  interest 
in  a  suit,  pendente  lite,  cannot  be  made  a  party  defendant  on 
the  record,  unless  he  personally  asserts  his  claim.'^  Where 
tlie  action  is  in  the  nature  of  a,  possessory  action  to  recover  per- 
sonal property,  as  in  the  case  of  an  action  against  a  national 
bank  to  recover  a  special  deposit,  —  when  the  corporation  passes 
into  the  hands  of  a  receiver,  he  is  properly  joined  as  a  defend- 
ant in  the  action,  because  he  becomes  the  custodian  of  the 
property,  and  the  judgment,  to  be  effectual,  must  be  such  a 
judgment  as  will  conclude  him.* 

§  6897.  Injunctions  against  the  Prosecution  of  Actions 
ag-ainst  tbe  Corporation.  —  In  many  cases,  where  a  receiver 
is  appointed  of  the  entire  assets  of  an  individual  or  corporate 
debtor,  either  for  the  purposes  of  a  general  administration,  or 
of  an  interim  custody  pending  the  foreclosure  of  a  mortgage, 
the  court  will,  in  the  order  appointing  the  receiver,  embody 
an  order  enjoining  the  prosecution  of  all  actions  against  the 
debtor,  and  especially  the  prosecution  of  actions  of  a  possessory 
nature,  the  judgment  of  which  would  operate  to  disturb  the 
possession  of  the  receiver.  But  this  does  not  follow  as  a 
matter  of  course,  except  where  the  necessary  effect  of  the 
appointment  of  the  receiver,  under  some  applicatory  statute, 
is  to  work  a  dissolution  of  the  corporation,  either  de  jure  or 
de  facto,  so  as  to  disable  it  from  defending  actions  pending  or 
thereafter  brought  against  it.  Nor  is  it  necessary  that  the 
appointment  of  a  receiver  should  have  the  effect  of  terminat- 
ing the  existence  of  the  corporation  for  the  purpose  of  exer- 
cising the  power  of  defending  actions  against  it:  it  is  enough 
that  all  the  funds  of  the  corporation  are  wrested  from  its  pos- 
session and  placed  in  the  hands  of  the  receiver,  so  that  it  is 

'  Mercantile  Ins.  Co.  v.  Jaynes,  87  *  Lawrence  v.  Lan°,  4  Gilm,  Clll.) 

HI.  199,  205.  354. 

'  Turner  v.  First  Nat.  Bank,  26  Iowa,  562. 
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deprived  of  the  means  of  making  such  defenses.  In  either 
case,  the  court  will  enjoin  the  prosecution  of  such  actions;  or, 
where  the  parties  plaintiff  in  such  actions  are  beyond  the 
jurisdiction  of  the  court,  the  receiver  will,  on  his  own  appli- 
cation, be  introduced  as  a  party  defendant.  But  if  the  action 
is  pending  in  a,  foreign  jurisdiction,  the  receiver  must  come  in 
and  be  made  a  party  on  his  own  motion,  and  submit  himself, 
and  the  controversy  which  he  seeks  to  defend,  to  the  jurisdic- 
tion of  the  court.  He  cannot  accomplish  the  result  desired 
by  him,  by  standing  at  long  range  and  making  a  suggestion 
to  the  court  that  he  has  been  appointed  receiver  in  the  State 
of  the  domicile  of  the  corporation.^  The  subject  of  granting 
injunctions  restraining  pending  and  future  actions  against  the 
corporation  when  a  receiver  is  appointed  to  take  charge  of  its 
properties,  is  closely  analogous  to  the  subject  of  granting  leave 
to  bring  actions  against  the  receiver.  If,  according  to  a  view 
already  considered,^  any  party  is  left  free,  by  reason  of  the  fact 
that  the  court  has  issued  no  such  injunction,  to  prosecute  his 
action  against  the  corporation,  then  it  may  not  be  necessary 
for  him  to  bring  an  action  against  the  receiver  in  order  to 
establish  his  demand.  If,  on  the  other  hand,  he  is  precluded, 
by  a  restraining  order,  from  prosecuting  his  action  against 
the  corporation,  then  it  will  become  necessary  for  him  to 
obtain  leave  to  sue  the  receiver;  and  if  such  leave  is  refused, 
his  only  remaining  remedy  will  be  to  intervene  pro  interesse 
suo  in  the  court  appointing  the  receiver,  and  have  his  claim 
referred  to  a  master  for  examination  and  report.  But  the 
proposition  with  which  we  are  now  chiefly  concerned  is  that, 
where  a  court  has  acquired  jurisdiction  of  a  proceeding  to 
wind  up  the  affairs  of  a  corporation,  and  has,  under  the  pro- 
visions of  the  governing  statute,  appointed  a  receiver  to  that 
end,  the  court  may  stay  the  suit  of  a  creditor  brought  to  recover 
assets  to  which  the  receiver  is  entitled,  in  whatever  court  pend- 
ing,'—  a  conclusion  which  necessarily  follows  from  the  fact 

»  St.  Louis  &c.  Min.  Co.  v.  Sandoval  Coal  &  Min.  Co.,  Ill  111.  32. 
*  Ante,  §  6894 ;  referring  especially  '  Attorney-General    v.    Guardian 

to  Kinney  v.  Crocker,  18  Wis.  74,  80;     Mut.  Life  Ins.  Co.,  77  N.  Y.  272. 
and  cases  which  take  that  view. 
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that  the  receiver  becomes  the  custodian,  and  in  many  cases 
acquires  under  the  governing  statute  the  legal  title,  for  the 
purposes  of  his  trust,  of  all  the  property  of  the  corporation.' 
Nor  is  it  necessary  to  secure  an  injunction  for  that  purpose, 
in  a  separate  action,  for  the  reason  that  the  decree  dissolving 
the  corporation  and  ordering  a  distribution  of  its  assets  is  a 
decree  in  the  nature  of  a  judgment  for  all  the  creditors,  and 
they  are  subject  to  the  summary  jurisdiction  of  the  court  in 
all  matters  pertaining  to  the  administration  of  the  estate  of 
the  insolvent  corporation.* 

§  6898.  Appointment  Suspends  the  Power  of  Other  Courts 
to  Interfere  with  the  Subject  of  the  Keceivership.  —  If  the 

court  appointing  the  receiver  had  jurisdiction  to  make  the 
appointment,  and  the  court  has  thus,  by  its  officer,  acquired 
possession  of  the  property  and  of  its  revenues,  for  the  purposes 
of  justice,  it  is  elementary  that  no  other  court  can  rightfully 
disturb  that  possession  by  its  writ  of  attachment,  or  any  other 
process  affecting  the  property  while  in  the  hands  of  the 
receiver.'  To  levy  an  execution  upon  such  property  is  a  con- 
tempt of  the  court  whose  officer  the  receiver  is,  and  punishable 
as  such.*  While  exceptions  to  this  principle  may  exist  in  the 
case  of  statutory  receivers,^  yet  where  the  receiver  is  appointed 
by  a  court  of  equity,  judicial  authority  seems  to  be  uniform  to 
the  effect  that  the  property  in  his  hands  is  in  custodia  legis, 

'  Post,  §  6979.  60  levying  for  the  contempt,  and  no 

'  Ibid.;    Thompson    v.  Brown,   4  objection  is  made  to  his  right  so  to 

Johns.  Ch.    (N.  Y.)    619,    641;    Re  levy,  an  appellate  court  may  infer 

Hemiup,  2  Paige  (N.  Y.),  316;  Travis  that  the  court  in  which  the  receiver 

V.  Myers,  67  N.  Y.  542 ;  Peck  v.  Crane,  was  appointed  permitted  the  levy,  so 

25  Vt.  146.  as  to  ensible  the  judgment  creditor  to 

'  Gest  V.  New  Orleans  &c.  K.  Co.,  secure  any  rights    to    the   property 

30  La.  An.,  pt.  1,  28.  which  the  levy  would  give,   in  the 

*  Coe  V.  Columbus  &c.  E.  Co.,  10  event  the  claims    in  the  action  in 

Ohio  St.  372;  s.  c.  75  Am.  Dec.  518,  which  the    receiver   was    appointed 

541 ;  Eussell  v.  East  Anglian  E.  Co.,  should  not  be  prosecuted  or  should 

6  Eail.  &  Canal  Cas.  501,  522;  Albany  not  be  maintained.  Coe  «.  Columbus 
City  Bank  v.  Schermerhorn,  9  Paige  &c.  E.  Co.,  10  Ohio  St.  372;  «.  c.  75 
(N.  Y.),  372;  ».  c.  38  Am.  Dec.  551.  Am.  Deo.  518,  541. 

But  it  has  been  held  that  where  no  *  See  next  section, 

step  is  taken  to  punish  the  creditor 
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and  hence  not  subject  to  levy  under  attachment,  execution,  or 
other  judicial  process}  The  rule  being  that  property  m  cms- 
todia  legis  is  not  subject  to  levy  under  an  attachment,'^  it  must 
follow  that  no  title  can  be  acquired  through  a  purchase  of  the 
property  at  a  sale  under  such  a  levy.  And  accordingly,  it  has 
been  held  that  one  who  purchases  property,  seized  under  an 
attachment  while  in  the  hands  of  a  receiver,  does  not  get  a 
title  which  he  can  maintain  as  against  a  purchaser  of  the 
same  property  at  a  receiver's  sale;  though  his  deed  will  be 


»  Texas  Trunk  E.  Co.  v.  Lewis,  81 
Tex.  1;  g.  c.  26  Am.  St.  Eep.  776  j 
Adams  v.  Haskell,  6  Oal.  113;  «.  c. 
65  Am.  Dec.  491,  and  note ;  Hagedon 
V.  Bank  of  Wisconsin,  1  Pinney 
(Wis.),  61;  s.  c.  39  Am.  Dec.  275; 
Storm  V.  Waddell,  2  Sandf.  Ch. 
(N.  Y.)  494,  505;  Van  Alstyne  v. 
Cook,  25  N.  Y.  489,  496;  Skinner 
V.  Maxwell,  68  N.  C.  400;  Butter  v. 
Tallia,  5  Sandf.  (N.  Y.)  610;  May- 
nard  v.  Bond,  67  Mo.  315. 

'  Stevenson  v.  Palmer,  14  Colo. 
565;  s.  c.  20  Am.  St.  Eep.  295,  and 
note;  Bowden  v.  Schatzell,  1  Bailey 
Eq.  (S.  0.)  860;  s.  c.  23  Am.  Dec.  170; 
Dawson  v.  Holcomb,  1  Ohio,  275 ;  a.  c. 
13  Am.  Dec.  618;  Hardy  v.  Tilton,  68 
Me.  195 ;  s.  c.  28  Am.  Eep.  34.  Ac- 
cording to  a  learned  note  in  28  Am. 
Eep.  36,  "this  doctrine  has  been 
applied  in  numerous  cases ;  to  various 
classes  of  legal  custodians,  such  as 
receivers,  sheriffs,  clerks  of  court, 
executors,  and  administrators,  treas- 
urers, assignees  in  bankruptcy,  etc. : 
Patterson  v.  Pratt,  19  Iowa,  858; 
Drake  on  Attachments  (5th  ed.),  ch. 
22,  493-516.  Property  in  hands  of  a 
receiver  is  in  custodia  legis,  and  is 
exempt  from  execution  or  attach- 
ment :  Wiswall  v.  Sampson^  14  How. 
(U.  S.)  52;  Columbian  Book  Com- 
pany ®.  DeGolyer,  115  Mass.  67,  69; 
Glenn  v.  Gill,  2  Md.  1 ;  Taylor  v.  Gil- 
lean,  23  Tex.  508;  Field  v.  Jones,  11 


Ga.  413;  Nelson  v.  Conner,  6  Eob. 
(La.)  339;  Langdon  v.  Lockett,  6  Ala. 
727;  s.  c.  41  Am.  Dec.  78;  Gouver- 
neur  v.  Warner,  2  Sandf.  (N.  Y.)  624; 
Yuba  County  v.  Adams  &  Co.,  7  Cal. 
35 ;  Bently  v.  Shrieve,  4  Md.  Ch.  412 ; 
Freeman  on  Executions,  129 ;  Drake 
on  Attachnfents,  509;  Eobinson  v. 
Atlantic  &c.  E.  Co.,  66  Pa.  St.  160. 
Same  rule  applies  to  garnishment: 
Glenn  v.  Gill,  2  Md.  1 ;  Taylor  v.  Gil- 
lean,  23  Tex.  508;  Columbian  Book 
Co.  V.  De  Golyer,  115  Mass.  67,  69 ; 
HighEeoeiv.  (2ded.),  §151.  Applied 
to  trustee  appointed  by  the  court: 
Bentley  v.  Shrieve,  4  Md.  Ch.  412.  See 
Jones  V.  Gorham,  2  Mass.  375;  De- 
coster  V.  Livermore,  4  Mass.  101,  in 
which  assignees,  under  the  bankrupt 
law  of  1800,  were  charged.  But  the 
question  was  not  raised  or  considered, 
and  these  cases  were  afterward  over- 
ruled in  Colby  v.  Coates,  6  Gush. 
(Mass.)  558.  The  rule  was  applied 
to  sheriffs :  Wilder  v.  Bailey,  3  Mass. 
289 ;  to  county  treasurers :  Chealy  v. 
Brewer,  7  Mass.  259;  to  executors 
and  administrators :  Brooks  v.  Cook, 
8  Mass.  246.  Colby  «.  Coates,  6  Gush. 
(Mass.)  558,  deciding  that  an  assignee, 
under  the  insolvent  law  of  Massachu- 
setts, cannot  be  reached  by  trustee 
process,  was  approved  and  followed  in 
Columbian  Book  Co.  v.  De  Golyer, 
115  Mass.  67,  69;  Dewing  v.  Went- 
worth,  11  Gush.  (Mass.)  499." 
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such  a  cloud  upon  the  title  of  the  purchaser  at  the  receiver'g 
sale  as  will  entitle  him  to  have  a  sale  of  the  property  under 
the  attachment  enjoined}  But  it  has  been  held  that  the 
appointment  of  a  receiver  does  not  prevent  a  levy  and  sale  of 
real  property  under  a  pre-existiag  judgment  which  constitutes 
a  lien  thereon."  Such  levy  and  sale  in  no  way  affect  the  pos- 
session of  the  receiver,  and  the  court  whose  officer  he  is  would 
award  possession  to  the  purchaser  on  application.' 

§  6899.  Except  in  the  Case  of  Keceivers  of  National 
Banks. — Exceptions  to  this  principle,  which  seem  to  rest  upon 
doubtful  grounds,  have  been  admitted  in  the  case  of  national 
banks  which  are  being  wound  up  by  receivers  appointed  by 
the  Comptroller  of  the  Currency;  but  possibly  these  exceptions 
may  be  justified  in  view  of  the  fact  that  the  receiver  is  not  a 
receiver  of  a  court- of  equity,  and  that  the  administration  is 
not  under  the  superintendence  of  such  a  court,  but  that  it  is 
under  the  superintendence  of  a  mere  ministerial  officer,  the 
Comptroller  of  the  Currency,  for  which  reason  the  receiver 
is  a  mere  statutory  trustee.  Thus  the  National  Banking 
Act,*  after  declaring  void  all  assignments,  etc.,  designed  to 
prevent  the  property  of  such  a  bank  from  being  applied  in 
the  manner  described  by  the  act,  says  that  "  no  attachment, 
injunction,  or  execution  shall  be  issued  against  such  asso- 
ciation or  its  property  before  final  judgment,  in  any  suit, 
action,  or  proceeding,  in  any  State,  county,  or  municipal 
court."  It  has  been  held  that  this  provision  does  not  oper- 
ate to  prohibit  a  requisition  by  a  State  court  to  a  receiver 
of  a  national  bank,  requiring  him  to  deliver  up  property  be- 
longing, not  to  the  bank,  but  to  the  party  to  whose  favor  the 
requisition  issues.^  And  another  court  has  held  that  the  re- 
ceiver of  a  national  bank  may  be  joined  as  a  party  defendant 
with  the  corporation,  in  an  action  to  recover  a  special  deposit.* 

1  Texas  Trunk  &c.  E.  Co.  v.  Lewis,  «  Rev.  Stat.  IT.  S.,  $  5242. 

81  Tex.  1 ;  s.  c.  26  Am.  St.  Rep.  776.  »  Corn  Exchange  Bank  v.  Blye,  37 

'  Southern  Bank  v.  Ohio  Ins.  Co.,  Hun  (N.  Y.),  473. 
22Ind.  181.  •  Turm.r    v.  First   Nat.  Bank,  26 

"  Ibid.  Iowa,  562.    See  post,  §  7274,  et  seg. 
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§  690O.  Suspends  Big-hts    of    Action   by  the  Corporation. 

The  necessary  effect  of  the  appointment  of  a  receiver,  unless 
the  statute  under  which  he  is  appointed,  or  the  order  appoint- 
ing him,  is  restrictive,  is  to  jsuspend  all  rights  of  action,  of 
whatever  description,  on  the  part  of  the  corporation;  since 
the  receiver,  in  a  general  receivership,  whether  it  he  what  is 
called  a  receivership  pendente  lite,  or  a  receivership  for  the 
purpose  of  winding  up  the  corporation,  is  vested  with  the  right 
to  the  custody  of  all  the  assets  of  the  corporation  of  whatever 
description,  for  the  purposes  of  the  administration;  and  this 
necessarily  includes  every  right  of  action  of  whatever  descrip- 
tion which  is  possessed  by  the  corporation.  No  doubt,  in  dif- 
ferent jurisdictions  the  rules  of  practice  are  differently 
adjusted  with  reference  to  this  principle,  but  without  substan- 
tially affecting  the  principle  itself.  The  usual  injunction, 
which  is  granted  in  a  proceeding  to  wind  up  a  corporation, 
restrains  it  from  exercising  any  of  its  corporate  rights,  privi- 
leges, or  franchises;  and  this  necessarily  restrains  it  from  the 
further  prosecution  of  any  action,  whether  commenced  at  the 
time  or  thereafter.*  Statutes  continuing  the  right  of  action 
in  the  corporation  for  a  certain  period  of  time  after  its  disso- 
lution, such  as  exist  in  many  of  the  States,  are  not  properly 
construed  as  having  the  effect  of  continuing  such  rights  of 
action  in  the  corporation  after  a  receiver  has  been  appointed 
to  wind  up  its  affairs.* 

§  6901.  Prevents  New  Bights  of  Action  from  Accruing. 

The  appointment  of  a  receiver  for  the  purpose  of  winding 

*  Milwaukee  Mut.  Fire  Ins.  Co.  v.  during  said  term,  and  shall  be  deemed 

Sentinel  Co.,  81  Wis.  207;   s.  c.  51  theregularadministratorsof  suchcor- 

N.  W.  Eep.  440.  poration  with  full  power  to  settle  its 

»  It  has  been  so  held  concerning  affairs,"  etc.    Wjs.  Eev.  Stat.,  §  1764. 

the  statute  of  Wisconsin,  which  enacts  A  court    of    competent    jurisdiction 

that"  the  directors  or  managers  of  the  makes  a  "different  provision,"  with- 

affairs  of  such  corporation  at  the  time  in  the  meaning  of  this  statute,   by 

of  its  dissolution,  by  whatever  name  appointing  a  receiver  and  enjoining 

they  may  be  known,  shall,  subject  to  the  corporation  from  doing  any  cor- 

the  power  of  any  court  of  competent  porate  act.    Milwaukee  Mut.  Fire  Ins. 

jurisdiction  to  make  in  any  case  a  dif-  Co.  v.  Sentinel  Co.,  81  Wis.  207,  210; 

erent  provision,  continue  to  act  as  such  «.  c.  51  N.  W.  Eep.  440. 
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up  a  corporation  results  in  a  dissolution  of  the  corporation,  at 
least  de  facto,*-  by  dispossessing  it  of  the  means  of  carrying  on 
its  corporate  functions ;  and  it  must  follow  that  it  prevents 
any  new  right  of  action  from  accruing  against  the  corporation, 
though  it  may  not  necessarily  prevent  the  maturing  of  rights 
of  action  inhering  in  contracts  previously  made  by  the  corpo- 
ration. For  instance,  it  has  been  held,  that  the  appointment 
of  a  receiver  for  the  purposes  of  winding  up,  which,  accord- 
ing to  the  law  of  the  particular  forum,  has  the  effect  of  sus- 
pending its  corporate  powers,*  will  prevent  it  from  becoming 
liable,  in  respect  of  its  commercial  paper  thereafter  protested,  for 
the  damages,  amounting  to  twelve  per  cent  per  annum,  de- 
nounced by  a  general  statute  against  anyone  who  allows  his 
bills  or  notes  to  be  protested  and  remain  unpaid." 

§  6902.  Suspends  Eights  of  Action  by  Creditors  against 
Stockholders.  —  In  general,  the  effect  of  the  appointment  of  a 
receiver  for  the  purpose  of  winding  up  a  corporation  suspends 
all  rights  of  action  on  the  part  of  creditors  against  stockhold- 
ers, to  subject  what  may  be  due  from  the  stockholders  to  the 
corporation  upon  their  subscriptions  to  its  capital  stock, — 
the  reason  being  that  such  rights  of  action  belong  to  the 
corporation  and  form  a  part  of  its  uncollected  assets,  and 
consequently  pass  to  its  receiver  under  general  words  of  de- 
scription in  a  statute  or  in  the  order  appointing  him.*  In 
many  cases,  notably  in  the  case  of  insolvent  national  banhs,^ 
this  rule  extends  to  the  statutory  superadded  individual  liabil- 
ity of  stockholders,  which  becomes  a  part  of  the  assets  for  the 
purposes  of  a  ratable  distribution  among  creditors,  the  right 
to  enforce  which  consequently  vests  in  the  receiver.  But  in 
other  cases,  under  the  construction  of  various  statutes,  the 
right  of  action  to  enforce  such  superadded  liability  remains 

'  Ante,  §  6893.  Langdon,  44  Minn.  37;  ».  c.  46  N.  W. 

'  So  held  in  Finnell  v.  Nesbit,  16  Eep.  310 ;  Merchants'  Nat.  Bank  r. 

B.  Mon.  (Ky.)  351,  354.  Northwestern  Man.  &c.  Co.,  48  Minn. 

^  Sanford  D.  Kentucky  Trust  Com-  361;  «.  c.  51  N.  W.  Eep.  119;  anU, 

pany  Bank,  1  Met.  (Ky.)  106.  §  3551. 

«  Minnesota  Thresher  Man.  Co.  v.  "  Post,  §  7284. 

5470 


EFFECT  OF  APPOINTMENT.     [5  Thomp.  Corp.  §  6905. 

in  tlie  creditors  distributively.^  Under  a  statute  of  Maine, 
when  the  receivers  were  appointed  to  take  possession  of  a 
bank  on  the  application  of  the  bank  commissioners,  a  lien  was 
created  upon  the  real  estate  of  the  stockholders  liable  for  claims 
against  the  bank,  situated  within  the  State;*  and  in  view  of 
that  fact,  the  court  asserted  jurisdiction  over  the  real  estate  of 
non-resident  stockholders  so  situated.* 

§  6903.  Does  not  Displace  Liens  or  Other  Vested  Kigrlits. 

The  appointment  of  a  receiver  does  not  impair  the  obligation  of 
contracts,  though  it  may  change  the  remedy;  it  does  not  displace 
liens  or  other  vested  rights,  but  the  court  will,  in  marshaling 
the  assets,  give  eifect  to  such  liens  and  rights.''  But  this, 
under  modern  theories,  is  subject  to  qualifications  elsewhere 
considered,  that  a  court  of  equity,  having  possession  of  a  fore- 
closure suit  of  the  property  of  a  railroad  company,  has  juris- 
1  diction  to  authorize  the  creation  of  debts  for  the  purpose  of 
preserving  the  road  and  keeping  it  in  successful  operation, 
and  to  charge  such  debt  as  a  first  lien  on  the  mortgaged  prop- 
erty, cutting  under  all  prior  liens.* 

§  6904.  How  Affects  the  Sunning  of  Interest.  —  The  mere 
fact  of  putting  the  assets  of  a  corporation  into  the  hands  of  a 
receiver  does  not  change  the  quality  of  its  contracts  one  way 
or  the  other.  Hence,  in  a  suit  on  a  demand  due  from  a  bank, 
the  plaintiff  is  entitled  to  recover  interest  thereon  from  the 
time  of  action  brought,  although  the  bank  is  afterwards  re- 
strained, by  injunction,  from  proceeding  with  its  business, 
and  its  property  ia  put  into  the  hands  of  receivers." 

§  6906.  Effect  of  Appointment  on  the  Bights  of  Purchasers 
Pendente  Lite.  —  Purchasers  of  the  real  property  oi  a  corpora- 

'  Ante,  §  3560.  Bates  v.  Wiggin,  37  Kan.  44 ;  e.c.l 

'  Maine  Eev.  Stat.  1857,  ch.  47,  Am.  St.  Eep.  234. 
§  74.  *  Post,  §  7186,  et  seq.;  Vilas  v.  Page, 

»  Wiswell  V.  Starr,  50  Me.  381.  106  N.  Y.  439 ;  s.  c.  13  N.  E.  Eep.  743 ; 

♦  Kneeland  v.  American  Loan  &c.  9  Cent.  Eep.  466. 
Co.,  136  U.  S.  89;    Union  Bank  v.  «  Watson  ?;.  Phoenix  Bank,  8  Met. 

Kansas  City  Bank,  136  U.  S.  223, 236 ;  (Mass.)  217 ;  a.  c.  41  Am.  Dec.  500. 
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tion  will,  under  the  common-law  doctrine  of  lis  pendens,  he 
bound  by  the  result  of  a  litigation  which  is  pending  when 
they  purchase  the  property;^  but,  outside  of  the  disputed 
question  whether  the  doctrine  of  lis  pendens  applies  to  personal 
property,^  theywill  manifestly  not  be  bound  by  the  result  of  a 
litigation,  the  object  and  purpose  of  which  does  not  affect  the 
status  of  the  property,  —  and  this  whether  it  is  real  or  personal. 
If,  therefore,  an  action  is  brought  bj'  the  Attorney-General  to 
dissolve  a  corporation  on  the  ground  of  a  misuser  of  its 
franchises,  and  the  governing  statute  does  not  authorize  the 
court  to  appoint  a  receiver  after  entering  the  judgment  of  dis- 
solution, purchasers  for  value  and  in  good  faith,  of  the  real  and 
personal  property  of  the  corporation,  pending  the  litigation, 
will  get  a  title  which  will  not  be  in  any  way  affected  by  the 
action  of  the  court  in  appointing  a  receiver;  and  the  fact  that 
thej'  appear  in  their  character  of  stockholders  and  make  oppo- 
sition to  the  appointment  of  the  receiver,  on  the  ground  that 
no  party  in  interest  has  petitioned  for  such  an  appointment, 
does  not  raise  an  estoppel  against  them,  such  as  in  any  way  con- 
cludes thern,  by  reason  of  the  order  of  the  court  making  the 
appointment.' 

§  6906.  Where  the  Corporation  is  a  Member  of  a  Part- 
nership.—  Where  a  corporation  is  a  member  of  a  partnership, 
the  appointment  of  a  receiver  of  the  corporation,  upon  its  dis- 
solution, does  not  invest  him  with  any  of  the  property  of  the 
partnership,  or  give  him  any  right  to  interfere  in  its  manage- 
ment. The  reason  is,  that  when  a  partnership  is  dissolved  by 
the  death  of  one  of  its  members,  —  in  this  case,  the  civil  death 
of  the  corporation  which  is  one  of  its  members,  —  its  prop- 

•  Newman  v.  Chapman,  2  Eand.  apply   to  commercial  paper:  Warren 

(Va.)  93 ;  g.  c.  14  Am.  Dec.  7G6,  and  County  v.  Marcy,  97  U.  8.  96. 

note  at  page  774.  '  Havemeyer   v.   Superior  Court, 

2  See  14    Am.  Dec.   779,  note,—  84  Cal.  327;  «.  c.  18  Am.  St.  Rep.  192; 

comparing    Murray    v.     Lylburn,    2  24    Pao.    Rep.  121.     It  ought  to  be 

Johns.  Ch.  (N.  Y.)  441;  McLaurine  added  that  in  the  particular  case  it 

V.    Monroe,    30   Mo.    462 ;    Chase  v.  was  held  that  the  court  had  no  juris- 

Searles,  45  N.  H.  511;  M'Cutchen  v.  diction   to    make  the    appointment. 

Miller,  31  Miss.  65.    That  it  does  not  Ante,  §  6830. 
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erty  and  the  right  to  administer  the  same  vest  in  the  surviving 
partners,  and  not  in  the  representatives  of  the  deceased  partner 
and  consequently  not  in  the  receiver,  who  is  merely  the  rep- 
resentative of  the  deceased  corporation.' 

§  6907.  When  Failure  to  Apply  for  Keceiver  Extinguishes 
the  Debt  of  the  Corporation.  —  Where  a  bank  was  organized  under 
the  General  Banking  Law  of  Indiana  of  1852,  and  failed  to  conform 
to  the  requirements  of  an  amendment  to  the  law  enacted  in  1855, 
by  failing  to  redeem  its  circulating  notes  in  coin,  and  did  not  after- 
wards resume  payment,  it  ceased,  under  the  later  law,  to  have  any 
corporate  existence,  without  any  judgment  of  forfeiture.*  There- 
after contracts  made  by  its  officers,  in  their  pretended  corporate 
capacity,  did  not  bind  its  stockholders.'  But  it  did  not  lose  its  cor- 
porate existence  for  all  purposes;  but,  under  the  operation  of  the 
general  statute  of  the  same  State  respecting  corporations,*  its  corpo- 
rate existence  was  continued  for  three  years  from  that  date  for  the 
purpose  of  winding  up  its  affairs,  with  capacity  to  sue  and  be 
sued,  to  settle,  dispose  of,  and  convey  its  property,  and  divide  its 
capital  stock,  but  not  to  continue  its  banking  business.^  Where 
creditors  suffered  these  three  years  to  expire  without  making  any 
application  to  the  Circuit  Court  for  the  appointment  of  a  receiver, 
or  for  an  extension  of  time  for  collecting  the  debts  due  the  bank, 
it  was  held  that  such  debts  thereby  became  totally  extinguished.* 

§  6908.  Jurisdiction  over  Property  of  Non-resident  Stock- 
holders throug-h  Keceiver.  —  It  has  been  held,  under  a  statute  of 
Maine  which  declared  that,  upon  the  appointment  of  receivers  in  any 
case,  a  lien  should  exist  upon  all  real  estate  of  each  and  all  of  the 
stockholders,  liable  for  claims  against  such  bank,  situate  within  the 
State,  as  fully  as  if  the  same  were  attached  under  due  process  of 
law,  which  lien  should  remain  and  continue,  to  the  end  that  such 
real  estate,  or  any  interest  of  such  stockholder  therein,  might  be 
seized  on  execution  or  other  process  granted  by  a  court  and  sold  or 
set  off  in  satisfaction  of  the  claims  aforesaid,  or  until  such  stock- 
holder should  have  paid  over  to  or  deposited  with  the  receivers  an 

1  Gray  v.   Oxnard  Bros.  Co.,    31  *  1  Eev.  Stat.  Ind.  1852,  p.  240;  1 

N.  Y.  St.  Eep.  968;   «.  c.  8  Rail.  &  Gay.  &  H.  Ind.  Stat.  269. 

Corp.  L.  J.  104 ;  11  N.  Y.  Supp.  118.  »  Cunningham  v.  Clark,  24  Ind.  7. 

«  Wilson  V.  Tesson,  12  Ind.  285.  «  Conwell  v.  Pattison,  28  Ind.  509. 

e  Ibid. 
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amount  of  money  equal  to  his  liability,  —  that  the  court,  by  appoint- 
ing a  receiver  of  the  corporation,  acquires  jurisdiction  over  the  real 
estate  of  its  non-resident  stockholders  to  enforce  its  decrees  against 
such  real  estate;  and  the  court  added  with  propriety,  that  it  was 
eminently  just  that  this  should  be  so.^ 

§  6909.  Distribution  under  Receiver  Pendente  liite  Con- 
clusive in  a  Subsequent  Proceeding  to  Dissolve.  —  The  doc- 
trine of  a  preceding  section  is  equally  applicable  to  cases 
where  the  question  of  adverse  jurisdiction  arises  between 
courls  in  the  same  State.^  The  governing  principle  is,  that 
the  court  which  first  obtains  jurisdiction,  in  a  proper  proceed- 
ing, to  make  a  partial  or  final  distribution  of  the  property  of 
the  corporation,  thereby  acquires  power  to  make  such  a  dis- 
tribution as  will  be  binding  on  every  other  court  in  every 
other  proceeding,  except  upon  a  court  in  a  direct  proceeding 
to  review,  supervise,  or  vacate  the  decree  of  distribution  thus 
made.  For  instance,  a  decree  disposing  of  the  property  of  the 
corporation  in  a  proceeding  to  foreclose  a  mortgage,  binds  all 
the  parties  to  the  action,  and  cannot  be  collaterally  impeached 
in  any  other  proceeding.* 

§  6910.  Commencement  of  Winding-up  Proceeding  Sus- 
pends Similar  Kig-hts  of  Action.  —  From  what  has  preceded, 
it  necessarily  follows  that  where  a  special  statutory  provision 
is  made  for  the  winding  up  of  a  corporation  and  distribution 
of  its  efifects,  no  action  can  be  maintained  by  a  creditor  or 
policy-holder  for  a  similar  object,  either  before  or  after  pro- 
ceedings have  been  instituted  under  the  statute,  and  a  receiver 
appointed.* 

§  6911.  Power  of  a  Court  to  Modify  Contracts  Entered 
into  Prior  to  Insolvency. —  It  has  been  held  that  where  two 
railtvay  companies  are  in  the  hands  of  receivers  appointed  by 

1  Wiswell  V.   Starr,   50  Me.   381,  7  Cent.   Rep.  308;  7  N.  Y.  St.  Eep. 

384.  547. 

''  Ante,  ^6856.  *  Attorney-General  i;.  North  Amer- 

'  Herring  r.  New  York  &c.  R.  Co.,  ica   Life  Ins.  Co.,  6  Abb.  N.  Caa. 

105  N.  Y.  340;  s.  c.  12 N.  E.  Rep.  763;  (N.  Y.)  293. 
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the  same  court,  and  a  contract  made  prior  to  their  insolvency 
subsists  between  them,  under  which  one  of  them  has  acquired 
from  the  other  the  use  of  certain  terminal  facilities,  and  it 
appears  that  the  price  paid  for  such  facilities  has  become 
excessive  and  onerous,  —  it  is  within  the  power  of  the  court  to 
modify  the  contract  so  as  to  readjust  the  rates  to  a  reasonable 
basis,  and  that  the  exercise  of  this  power  is  not  open  to  the 
objection  that  it  impairs  the  obligation  of  the  contract.  The 
statute  made  it  the  duty  of  the  court  to  operate  the  railroads 
for  the  use  of  the  public.  The  arrangement  between  them  was, 
therefore,  for  the  accommodation  of  the  public,  and  the  court 
had  power  to  control  it  so  that  injustice  be  not  done  to  either 
company.  "  This  court,"  said  the  Chancellor,  "  is  not  bound 
to  recognize  the  obligation  of  such  a  contract,  where  it  is 
injurious  to  the  trust  required  to  furnish  the  facilities  or  to 
that  to  which  they  are  furnished;  and  it  will,  of  course,  modify 
it,  if  in  equity  it  ought  to  be  done  in  the  interest  of  the  trust 
to  ■  which  the  facilities  are  furnished,  if  it  can  be  done  with 
due  regard  to  the  interest  of  the  other  trust.  The  court,  of 
course,  will  not  take  the  property  of  one  railroad  company 
for  the  benefit  of  another.  It  will  not  require  the  receiver  of 
one  railroad  company  to  furnish  facilities  to  the  receiver  of 
another,  in  the  operation  of  the  road  in  charge  of  the  latter, 
to  the  detriment  of  the  trust  in  the  hands  of  the  former;  but 
if  there  be  necessity  for  so  doing,  it  will  not  hesitate  to  modify 
the  terms  on  which  the  facilities  are  furnished,  —  wholly 
ignoring,  if  need  be,  the  bargain  made  between  the  two  insolv- 
ent companies,  —  always  taking  care,  however,  that  the  com- 
pany furnishing  the  facilities  receives  due  compensation 
therefor."^ 

8  6913.    Decisions    under    Particular    State    Statutes. — 

Some  of  these  are  merely  indexed,  for  convenience  of  refer- 
ence, in  the  margin.* 

1  Ee   New  Jersey  &c.  R.  Co.,  29  savings  institution,  on  the  application 

N.  J.  Eq.  67,  Bunyon,  Ch.  of  the  trustees,  or  a  depositor:  Savings 

'  Appointing    a     receiver    under  Inst.  v.  Makin,  23  Me.  360.  Complaint 

Maine  Act  of  1842,  chapter  32,  of  a  of  creditors  of  a  manufacturing  corpo- 
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ration  not  warranting  the  appoint- 
ment of  a  receiver  under  statutes  of 
New  York :  Gaiwey  v.  Uni'ed  States 
&c.  Co.,  36  Barb.  (N.  Y.)  256,  — refer- 
ring to  the  followina;  statutes :  2  Rev. 
Stats.  463,  5  36;  Ibid.,  §  (38)  46;  Ibid., 
467,  §  58.  That  the  New  York  Act  of 
1869,  chapter  902,  regulating  the  ap- 
pointment of  receivers  of  life  insur- 
ance companies,  was  in  no  way 
changed  or  affected  by  the  Act  of 
1879,  chapter  161,  —  see  People  v. 
Globe  Mut.  Life  Ins.  Co.,  60  How. 
Pr.  (N.  Y.)  57.  In  19  Abb.  N.  Oas. 
(N.  Y.)  859,  et  seg.,  there  is  a  long, 
learned,  and  painstaking  note  on 
statutory  receivers  in  New  York,  — giv- 
ing a  history  of  the  statutes;  desorib- 
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ing  the  statute  applicable  to  voluntary 
dissolutions  (compare  ante,  §  6678,  et 
seg.) ;  explaining  the  duties  and  obli- 
gations of  receivers  appointed  under 
those  statutes ;  dealing  especially  (at 
p.  362)  with  such  receivers  in  actions 
relating  to  corporations ;  and  discuss- 
ing the  difficult  question  what  receiv- 
ers in  New  York  are  to  be  deemed  stat- 
utory receivers,  and -whsituot.  When 
a  stockholder  cannot  have  a  receiver 
of  a  railroad  company,  under  Massa- 
chusetts statute,  to  prosecute  a  claim 
against  a  new  corporation  for  damages 
for  appropriating  tracks  of  the  old 
one :  Bigelow  v.  Union  Freight  E.  Co., 
137  Mass.  478. 
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CHAPTER  CLX. 

TITLE  AND  POSSESSION  OF  RECEIVER. 
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6917.  Receiver  not   a  purchaser  for 

value. 

6918.  How  far  title  divested  out  of 

corporation  and  vested  in  re- 
ceiver. 

6919.  Whether  takes  title  by  relation 

from  the  date  of  appointment. 

6920.  How  in  case  of  statutory  receiv- 

ers. 

6921.  No  right  to  take  out  of  possession 

of  a  stranger  to  the  action. 

6922.  No  right  to  possession  of  goods 

previously  levied  upon  in  a 
court  of  law. 

6923.  Further  as  to  the  nature  and  ex- 

tent of  his  title. 

6924.  What  property  passes  to  him 

in  particular  cases. 

6925.  Title  and  custody  of  a  receiver 

pendente  lite. 

6926.  Judgment  creditors  may  sub- 

ject earnings  until  mortgagee 
or  receiver  takes  possession. 


Section 

6927.  Court  will  protect  the  posses- 

sion of  its  receiver. 

6928.  How  far  protect  his  right  to 

possession. 

6929.  Court  will  protect  its  receiver 

though  erroneously  appoint- 
ed. 

6930.  Statutes  punishing  the  refusal 

to  deliver  property  and  rec- 
ords to  receiver. 

6931.  Levying  attachments  and  exe- 

cutions on  property  in  pos- 
session of  receiver. 

6932.  Whether  prior  earnings  of  the 

corporation  subject  to  levy. 

6933.  Moneys  earned  by  the  receiver 

not  subject  to  garnishment 
as  against  the  corporation. 

6934.  Liable    to     garnishment  after 

order  of  distribution  made. 

6935.  Proceedings  to  recover  property 

seized  by  the  receiver. 


§  6917.  Receiver  not  a  Purchaser  for  Value. —  The  state- 
ment already  made,  that  the  receiver  takes  property  subject 
to  all  subsisting  liens  and  vested  rights/  carries  with  it  the 
correlative  proposition  that  he  is,  in  no  sense,  what  is  called  a 
bona  fide  purchaser  for  value.  That  is  to  say,  he  does  not,  on 
this  theory,  take  any  better  rights  in  the  property  than  the 
corporation  itself  had,  —  subject,  as  we  shall  hereafter  see,  to 
the  qualification  that  he  may  impeach,  in  behalf  of  the  credit- 
ors of  the  corporation,  voidable  acts  of  the  corporation  or  of 


'■  Ante,  §  6903. 
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its  directors,  and  agents,  which  the  corporation  itself  could 
not  have  impeached.'  With  this  qualification  he  merely 
steps  into  the  shoes  of  the  corporation  and  succeeds  to  no 
rights  of  action  superior  to  those  which  the  corporation  would 
have  had  if  it  had  continued  a  going  concern;  nor  are  the 
liabilities  of  third  parties  to  the  corporation  increased,  or 
otherwise  varied,  by  the  circumstance  of  his  appointment.^ 

§  6918.  How  Far  Title  Divested  out  of  Corporation  and 
Vested  in  Receiver.  —  The  effect  of  an  order  appointing  a  re- 
ceiver is  such  that  a  qualified  title  to'  the  property  of  the  cor- 
porate or  individual  debtor,  together  with  a  right  of  possession 
for  the  purposes  of  the  administration,  vests  in  the  receiver,' 
and  such  possession  will  be  protected  by  the  c^urt  whose  officer 
he  ia.^    It  is  said,  in  an  opinion  of  the  Supreme  Court  of  the 


•  Post,  §  6950,  et  seq.  For  instance, 
a  receiver  appointed  for  a  banking 
corporation  has  no  greater  rights  in 
respect  of  notes  due  to  the  bank  than 
the  bank  itself  would  have  had: 
though  a  trustee  for  its  creditors,  he 
has  not  the  rights  of  a  bona  fide  pur- 
chaser for  value  (.f  such  notes.  Bank 
of  Lyons  v.  Denmon,  Hill  &  D.  Supp. 
(N.  Y.)  398. 

»  Lincoln  v.  Fitch,  42  Me.  456. 
That  assignees  for  the  benefit  of  creditors 
take  only  the  rights  of  the  debtor, 
and  are  affected  with  all  equities  en- 
forceable against  him,  and  do  not 
stand  in  a  position  of  bona  fide  pur- 
chasers for  value,  —  see  Brown  v. 
Brabb,  67  Mich.  17;  ».  c.  11  Am.  St. 
Rep.  549;  Clark  v.  Flint,  22  Pick. 
(Mass.)  231;  g.  c.  33  Am.  Dec.  733, 
and  note  740.  That  they  are  bona 
fide  purchasers,  see  Chamberlain  v. 
Thompson,  10  Conn.  243;  s.  c.  26 
Am.  Dec.  390,  and  note  396 ;  Koot  v. 
French,  13  Wend.  (N.  Y.)  670;  s.  c. 
28  Am.  Dec.  482.  That  they  cannot 
impeach  a  chattel  mortgage  on  the 
ground  that  it  was  not  filed  pursuant 
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to  a  statute  intended  for  the  protec- 
tion of  subsequent  bona  fide  purchas- 
ers for  value, — see  Van  Heusen  v. 
Eadclift,  17  N.  Y.  580;  s.  c.  72  Am. 
Dec.  480,  and  note  483.  That  an 
assignment  of  goods  for  the  benefit  of 
creditors,  to  which  the  debtor  has 
acquired  no  title,  passes  no  title  to 
his  assignee,  see  Millhiser  v.  Erd- 
man,  98  N.  0.  292;  s.  c.  2  Am.  St. 
Eep.  834;  Audenried  v.  Betteley,  5 
Allen  (Mass.),  382;  «.  c.  81  Am.  Dec. 
755. 

•  Wakeman  v.  Grover,  4  Paige 
(N.  Y.),  23;  Edmeston  v.  Lyde,  1 
Paige  (N.  Y.)  637;  s.  c.  19  Am.  Dec. 
454;  Beckj;.  Burdett,  1  Paige  (N.  Y.), 
305 ;  Storm  v.  Waddell,  2  Sandf.  Ch. 
(N.  Y.)  494;  Mann  v.  Pentz,  2  Sandf. 
Oh.  (N.  Y.)  257;  Wilson  v.  Allen,  6 
Barb.  (N.  Y.)  542;  Bates  v.  Elmer 
Glass  Man.  Co.  (N.  J.  Eq.),  15  Atl. 
Eep.  246. 

*  Noe  V.  Gibson,  7  Paige  (N.  Y.), 
513 ;  Albany  City  Bank  v.  Schermer- 
horn,  9  Paige  (N.  Y.),  372;  a.  c.  38 
Am.  Dec.  551. 
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United  States  delivered  by  Mr.  Justice  Gray:  "A  receiver  de- 
rives his  authority  from  the  act  of  the  court  appointing  him, 
and  not  from  the  act  of  the  parties  at  whose  suggestion  or  by 
whose  consent  he  is  appointed;  and  the  utmost  effect  of  his 
appointment  is  to  put  the  property,  from  that  time,  into  his 
custody  as  an  officer  of  the  court,  for  the  benefit  of  the  party 
ultimately  proved  to  be  entitled,  but  not  to  change  the  title,  or 
even  the  right  of  possession,  in  the  property."*  This  is  quite 
consistent  with  the  proposition  that  he  has  a  special  or  quali- 
fied title,  the  same  as  a  sheriff  who  has  made  a  levy,  the  gen- 
eral title  remaining  in  the  debtor  until  divested  by  a  judicial 
sale. 

§  6919.  Whether  Takes  Title  by  Relation  from  the  Date 
of  Appointment.  —  There  is  a  difference  of  opinion  as  to  the 
date  at  which  the  title  of  the  receiver  to  the  property  of  the 
debtor  takes  effect.  The  better  opinion  seems  to  be  that  it 
takes  effect  from  the  date  of  his  appointment.*  It  was  said 
by  Lord  Justice  Cotton,  in  a  case  in  which  he  expressed  the 
judgment  of  the  English  Court  of  Appeal,  "that  the  appoint- 
ment of  a  receiver  is  now  delivery  of  execution  by  lawful 
authority,  within  the  meaning  of  the  act  of  27  and  28  Victoria, 
chapter  112,  and  that  there  is  nothing  whatever  to  prevent 
the  court  from  interposing  on  interlocutory  motion";'  and 
this  doctrine  was  distinctly  reaffirmed  in  the  same  court  at 
a  later  date.*  The  rule  in  New  York  is  that  the  receiver's 
right  to  possession,  during  the  interval  between  the  order 
of  appointment  and  the  time  of  perfecting  his  appointment, 
is  superior  to  the  rights  acquired  by  a  judgment  creditor 
who  levies  on  the  property  in  the  mean  time.*     But  the  con- 

1  Union  Bank  v,  Kansas  City  258;  distinguishing  Edwards  v.  Ed- 
Bank,  136  U.  S.  223,  236.    See  also     wards,  2  Oh.  Div.  291. 

Owen  V.  Kellogg,  56  Hun  (N.  Y.),  455 ;  ^  Rutter  v.  Tallis,  5  Sandf.  (N.  Y.) 

s.  c.  31  N.  Y.  St.  Eep.  600;  ION.  Y.  610;    Steele  v.    Sturgis,   5  Abb.   Pr. 

Supp.  75.  (N.   Y.)  442.    Otherwise  in  case  of 

2  Maynard  ».  Bond,  67  Mo.  315.  voluntary    dissolution:    Chamberlain 
»  Anglo-Italian  Bank  v.  Davies,  9  v.  Rochester  &c.  Co.,  7  Hun  (N.  Y.), 

Ch.  Div.  275,  293.  557.    Under  the  Revised  Statutes  of 

'  Ex  parte  Evans,  13  Ch.  Div.  252,     New  York,  as  they  stood  in  1857,  the 

5479 


6  Thomp.  Corp.  §  G920.J     receivers  of  corporations. 

trary  has  been  decided  in  Maryland.*  Under  any  theory, 
this  doctrine  of  relation  does  not  extend  so  far  as  to  give  the 
receiver  the  right  to  possession  of  property  which  has  been 
disposed  of  under  a  valid  order  of  court."  It  has  been  held 
in  Virginia  that  it  will  take  effect  only  from  the  date  of  filing 
the  bond;  so  tliat  an  execution  issued  after  the  appointment, 
but  before  filing  the  bond,  and  returned  unsatisfied,  will  create 
a  lien  upon  tlie  money  then  in  the  hands  of  the  treasurer  of 
the  company,  which  passes  into  the  hands  of  the  court  for 
administration  in  the  foreclosure  suit,  which  lien  will  be 
respected  by  the  court  so  as  to  give  a  priority  to  the  execu- 
tion.* 

§  6920.  How   in    Case   of   Statutory  Receivers.  —  In    the 

case  of  a  statutory  receiver,  the  operation  and  effect  of  the  stat- 
ute frequently  is  to  vest  the  legal  title  in  the  receiver  for  the 
purposes  of  the  trust,  and  to  make  him,  in  substance  and 
effect,  a  statutory  trustee.  Such  is  the  effect  which  seems  to 
have  been  ascribed  to  a  statute  of  New  Jersey.*  So,  in  case  of 
a  receiver  appointed  under  the  Revised  Statutes  of  New  York,^ 

appointment  of  a  receiver  of  an  in-  ceiver.    Ee  Berry,  26  Barb.  (N.  Y.) 

solvent  corporation    in    a  creditors'  55. 

suit    took  effect    from   tlie    time  of  '  Farmers'  Bank  v.  Beaston,  7  Gill 

grantii'g  an  order  for  a  reference  to  ap-  &  J.  (Md.)  421 ;  s.  c.  28  Am.  Dec.  226. 

point  a  receiver,  und  from  that  jnomant  See   High  on  Eeceivera   (2d  ed.),  § 

no  act  could  be  done  affecting  the  136. 

property  of  the  corporation,  either  by  '  Herring  v.  New  York  &c.  E.  Co., 

the  corporation  or  ita  creditors.    The  105  N.  Y.  340 ;  s.  c.  12  N.  E.  Eep.  763 ; 

purpose  of  the  statute  was  to  take  7  Cent.  Eep.  308;  7  N.  Y.  St.  Eep. 

away  the  franchises  of  the  corpora-  647. 

tion,   and  its  powers  of  action,  im-  ^  Frayser  v.  Eichmond  &c.  E.  Co., 

mediately  on  a  petition  for  a  receiver  81  Va.  388.    So  in  New  York :  Post, 

being  filed,  if  the  prayer  of  the  peti-  §  6920,  note  9. 

tion  was  subsequently  granted.    And  '  N.  J.  Eev.  179,  §  172 ;  Freehold- 

although  the  receiver  could  not  take  ers  v.  State  Bank,  29  N.  J.  Eq.  263, 

possession  of  the  property  of  the  cor-  274;  s.  c.  affirmed,  30  N.  J.  Eq.  311. 
poration  or  be  deemed  vested  with  '  2  Eev.  Stat.  N.  Y.  464,  ^  41.     As 

the  estate,  before  he  was  appointed,  to  who  are  statutory  receivers  in  New 

yet  when  liis  appointment  w  as  com-  York,  see  19  Abb.  N.  Cas.  (N.   Y.) 

pleted,  the  estate  vested  in  him  by  359,  et  seg.  (learned  note  by  Dr.  Ab- 

relation  from  the  time  of  granting  the  bott), 
order  for  a  reference  to  appoint  a  re- 
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in  a  stockholders'  action  to  wind  up  the  affairs  of  an  insur- 
ance corporation  on  the  ground  of  a  violation  of  its  charter, 
unless  his  powers  are  restricted  by  the  order  appointing  him, 
he  is  absolutely  vested  with  all  the  property  and  effects  of  the 
corporation,  and  has  full  power  to  sell  and  dispose  of  the  same 
and  to  settle  its  affairs.  This,  it  is  pointed  out,  is  not  a  com- 
mon-law receivership  to  protect  the  fund  pending  the  litiga- 
tion; but  the  receiver  is  a  statutory  assignee,  vested  with  nearly 
all  the  powers  and  authority  of  the  assignee  of  an  insolvent 
debtor.^  In  the  same  State,  in  a  statutory  proceeding  by  the 
Attorney-General  to  dissolve  an  insurance  company  and 
appoint  a  receiver  of  its  assets,  the  receiver  becomes  vested 
with  the  title  to  all  its  property,  and  may  sue  to  set  aside  a 
void  agreement  of  the  corporation,  and  may  have  a  stay  of  a 
pending  action  for  the  same  cause  by  a  creditor,  seeking  to 
reach  assets  transferred  thereunder.  This  conclusion  flows 
from  the  doctrine  which  we  shall  consider  hereafter,^  that 
the  receiver  represents  the  creditors,  and  may  assert  rights 
in  their  behalf  even  as  against  the  corporation.'  In  the 
same  State,  the  receiver  of  a  manufacturing  corporation, 
appointed  in  a  judgment  creditor's  action  against  it,  with  all 
the  powers  and  authority  conferred  on  receivers  as  provided 
in  a  particular  statute,*  becomes  vested  with  such  a  title  to  the 
property  that  another  judgment  creditor  cannot  take  it  on 
execution.^  A  receiver  appointed  under  certain  provisions  of 
the  Revised  Statutes  of  the  same  State,  upon  the  application 
of  the  bank  commissioners,'  became  vested  with  tlie  title  to 
the  effects  and  choses  in  action  of  the  corporation,  without 
any  formal  assignment,  and  might  sue  for  a  tort  committed 
before  his  appointment.' 

'  Verplanckw.  Mercantile  Ins.  Co.,  '  Post,  §  6950,  et  seg.     Compare 

2  Paige  (N.  Y.),  438.    A  receiver  ap-  ante,  §  3562,  et  seq. 
pointed  under  the  thirty-sixth   sec-  '  Attorney-General    v.    Guardian 

tion  of  the  same  statute  was  held  to  Mut.  Life  Ins.  Co.,  77  N.  Y.  272. 
be  a  mere  common-law  receiver,  to  *  2  Rev.  Stat.  N.  Y.  469,  §§  67,  68. 

protect  the  fund  during  the  litiga-  "  Chapman    v.   Douglas,    5    Daly 

tion,  and  possessing  no  powers  except  (N.  Y.),  244. 

such  as  were  conferred  by  the  order  *  2  Eev.  Stat.  N.  Y.  464,  §§  41,  42. 

appointing  him.    Ibid.  '  Gillet    v.    Fairchild,    4     Denio 
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§  6921.  No  Bight  to  Take  out  of  Possession  of  a  Stranger 
to  the  Action.  —  A  receiver  has  no  right  to  seize  goods  in  the 
possession  of  a  stranger  to  the  action  and  to  make  himself  the 
arbitrator  of  the  title  and  right  to  possession  of  such  goods; 
but  it  is  his  duty  to  bring  the  proper  action  to  recover  posses- 
sion.* 

§  6922.  No  Eight  to  Possession  of  Groods  Previously 
Lievied  upon  in  a  Court  of  Liaw.  —  Where  goods  have  been 
lawfully  seized,  under  an  attachment  issued  out  of  a  court  of 
law,  a  court  of  chancery,  having  no  supervisory  or  appellate 
jurisdiction  over  the  court  of  law,  cannot  order  the  goods 
delivered  into  the  custody  of  a  receiver  appointed  by  it,  with- 
out some  statutory  authorization.* 

§  6923.  Further  as  to  the  Nature  and  Extent  of  his  Title. 

A  receiver  of  a  domestic  insurance  company,  appointed  under 
the  Revised  Statutes  of  New  York,^  may  maintain  an  action 
upon  notes  found  among  the  assets  of  the  corporation,  made 
by  a  non-resident  of  New  York,  but  payable  in  that  State, 
although,  after  his  appointment,  the  debt  due  upon  the  notes 
has  been  attached  in  a  foreign  State  by  a  creditor  of  the  cor- 
poration.* We  have  already  seen  that  the  unpaid  stock  sub- 
scriptions pass  to  the  receiver  by  operation  of  law,  or  under 
the  general  terms  of  the  order  appointing  him,  without  spe- 
cial designation;  so  that,  after  assessments  have  been  ordered 
by  the  court,  he  may  maintain  actions  against  the  stockholders 
to  recover  the  same;  ^  and  such  is  the  case  in  sequestration 

(N.  T.),  80.    But  in  a  statutory  pro-  '  Havemeyer  v.  Superior  Court,  84 

ceeding  in  the  same  State  for  the  vol-  Cal.  327 ;  «.  c.  18  Am.  St.  Eep.  192. 

untary  dissolution  and  winding  up  of  As  to  whether  the  court  can  require 

a  corjwration,  the  title  of  the  receiver  the    stranger   holding   the    goods  to 

vested  only  upon  his  filing  the  required  intervene  pro  inleresse  suo,  —  see  post, 

bond;  and  it  was  held  that  a  creditor  §  7027. 

might  obtain  a  lien  by  judgment  or  '  Ford  v.  Judeonia  Mercantile  Co., 

attachment  between  the  time  of  his  52  Ark.  426;  g.c.  20  Am.  St.  Eep.  192. 
appointment  and  flhng  such  bond.  »  2  E.ev.  Stat.  X.  Y.  463,  §  41. 

Chamberlain  v.  Rochester  &c.  Co.,  7  *  Osgood  v.  Maguire,  61  N.  Y.  o24 : 

Hun  (N.  Y.),  557.    And   so  in  Vir-  affirming  g.  c.  61  Barb.  (X.  Y.)  54. 
ginia:  AnU,  ^  6919,  note  3,  p.  5480.  *  ArUe,  §  3551,  et  teq. 
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proceedings  under  the  statute  of  New  York,  and  the  receiver 
appointed  in  such  a  proceeding  may  sell  such  unpaid  sub- 
scriptions, as  a  part  of  the  assets  of  the  corporation.'  Intan- 
gible rights,  such  as  the  exclusive  rights  of  the  corporation 
to  manufacture  a  certain  article  under  a  patent  held  by  it, 
pass  to  its  receiver;  so  that  a  party  manufacturing  the  same 
article,  under  a  subsequent  license  from  the  corporation,  may 
be  punished  for  a  contempt  of  court  in  interfering  with  the 
possession  of  its  receiver.^ 

§  6924.  "What  Property  Passes  to  Him  In  Particular  Cases. 

Property  conveyed  by  the  corporation  in  fraud  of  its  creditors 
prior  to  the  appointment  of  the  receiver,  will  pass  to  him  in 
such  a  sense  that  he  may  maintain  suits  in  equity  to  set  aside 
the  fraudulent  conveyance,  except  in  those  jurisdictions  where 
the  narrow  and  halting  conception  prevails  that  the  receiver 
stands,  like  a  voluntary  assignee,  in  the  mere  shoes  of  the  cor- 
poration. Where  a  conveyance  has  been  attempted  by  the 
corporation,  for  instance,  to  its  bondholders,  and  is  inchoate  at 
the  time  of  the  appointment  of  the  receiver,  the  property  will 
pass  to  him  as  against  the  grantees,^  —  though  equities  may 
exist  in  particular  cases,  such  as  will  induce  the  court  to  give 
effect  to  such  conveyances. 

§  6925.  Title  and  Custody  of  a  Receiver  Pendente  Lite.  — 

It  has  been  reasoned  that  a  temporary  receiver,  appointed  in 
an  action  to  foreclose  a  mortgage  upon  the  property  of  a  rail- 
way company,  is  not  vested  with  title  to  the  property,  nor  is 
the  company  divested  of  title  thereto;  that  the  temporary 
receiver  is  not  a  trustee  for  the  creditor,  but  is  a  mere  care- 
taker, custodian,  and  manager,  of  the  property  and  franchises, 
under  the  direction  of  the  court,  during  the  pendency  of  the 
action;  and  that  if  he  is  a  trustee  in  any  sense,  he  is  a  trustee 


1  Dean  v.  Biggs,  25  Hun  (N.  Y.),  '  See,  for  illustration,  Bates  v.  El- 
122.                                                               mer  Glass  Man.  Co.  (N.J.  Eq.),  iri 

2  Ee  Woven  ;Tape  Skirt  Co.,   12     Atl.  Rep.  246  (not  officially  reported). 
Hun  (>'.  Y.),  111. 
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for  the  corporation.*  A  better  conception  of  his  office  and 
title  seems  to  be  that  he  is  the  mere  arm  of  the  court  to  hold 
possession  of  the  property,  take  care  of  it,  preserve  it  and  use 
it  pending  the  litigation;  and  that  while  it  is  in  his  custody, 
it  is  not  in  the  custody  of  a  trustee  for  the  corporation,  but 
in  that  of  an  officer  of  the  court;  that  his  possession  is  the 
possession  of  the  court,  and  that  the  property,  when  in  his 
possession,  is  in  custodia  legis.  Such  a  receiver  has,  in  gen- 
eral, no  rights  of  action  except  such  as  are  necessary  to  re- 
duce the  choses  in  action  belonging  to  the  corporation  into 
his  possession,  or  to  recover  property  intrusted  to  his  custody; 
and  then,  he  must  sue  in  the  name  of  the  corporation  having 
the  title,  upon  leave  obtained  for  that  purpose.^  It  is  usually 
preferable,  so  far  as  practicable,  to  define  in  the  order  ap- 
pointing the  receiver,  his  powers  in  respect  of  the  prosecuting 
and  defending  of  actions;  but  it  will  not,  in  all  cases,  be 
possible  to  foresee  the  contingencies  and  cases  that  may  arise, 
in  which  he  may  properly  ask  for  the  direction  of  the  court. 
It  is  not  too  much  to  say  that,  the  power  of  a  receiver  pendente 
lite  being  in  general  restricted  to  collecting  and  preserving  the 
assets  for  the  benefit  of  those  entitled  to  them,  he  has  no 
right  to  intermeddle  upon  the  qucbtion  of  priority  existing 
between  diff'erent  claimants  to  those  assets.  In  other  words, 
he  has  nothing  to  do  with  the  question  of  their  distribution; 
and  therefore  the  general  authority  to  him  to  prosecute  ac- 
tions will  not  be  construed  as  extending  so  far  as  to  enable 
him  to  maintain  a  suit  in  equity  to  obtain  an  adjudication 
that  certain  real  property  of  the  corporation  is  subject  to  the 
lien  of  a  mortgage,  and  that  all  liens  claimed  thereon  by 
parties  in  possession  and  parties  out  of  possession  are  invalid 
as  against  him,  and  to  obtain  possession  thereof  against  one 
claiming  adversely,  where  neither  the  mortgagor  nor  miort- 
gagee  is  made  a  party,  and  no  assignment  appears  to  have 

'  Herring  v.  New  York  &c.  R.  Co.,  '  Harland  v.  Bankers'  &c.  Tel.  Co., 

105  N.  y.  340,  370;  «.c.  12N.E.  Eep.  32  Fed. Rep.  305.      See  also  Yeager 

763:    7    Cent.   Rep.   308.      See    also  c.   Wallace,  44    Pa.  St.    294,  where 

TTnion  Bank  v.  Kansas  City  Bank,  136  this  question  is  fully  considered. 
TJ.  S.  223,  236. 
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been  made  by  either  of  them  to  him  of  the  property  or  cause 
of  action.* 

§  6926.  Judgment  Creditors  may  Subject  Earnings  until 
Mortgagee  or  Keceiver  Takes  Possession.  —  It  has  often  been 
held,  in  respect  of  railway  mortgages,  that,  although  the  mort- 
gage gives  a  lien  upon  the  income  and  earnings  of  the  road, 
yet,  until  the  mortgagee  takes  possession,  or  a  receiver  is  ap- 
pointed, the  income  and  earnings  belong  to  the  company, 
and  that  any  judgment  creditor  may  subject  them  to  the  pay- 
ment of  his  judgment.^ 

§  6927.  Court  will  Protect  the  Possession  of  its  Receiver. 

The  court  will,  by  its  process  of  injunction  and  contempt,  pro- 
tect the  possession  of  its  receiver,  and  will  not  permit  him  to 
be  molested  in  the  discharge  of  his  official  duties.'  But  the 
question  of  making  orders  staying  creditors  or  others  from 
prosecuting  their  actions,  is  a  question  of  propriety  depending 
on  the  purposes  of  the  receivership,  the  terms  of  the  govern- 
ing statute,  and  the  situation  of  the  particular  case.  The 
court  will  interfere  in  a  summary  manner  to  protect  the  pos- 
session of  its  receiver,  just  as  it  will  interfere  to  protect  its 
ordinary  officer  in  the  service  of  its  process.^  For  instance, 
where  real  property  is  the  subject  of  the  receivership,  an  action 
of  ejectment  cannot  be  brought  without  leave  of  the  court;  ° 
because  this,  in  its  nature,  is  a  possessory  action,  and  neces- 
sarily proceeds  against  the  receiver  or  his  tenant.     And  even 

'  Harland  V. Bankers' &c.  Tel.  Co.,  •  Attornej'-General    v.    Guardian 

supra.  Mut.  Life  Ins.   Co.,  77  N.   Y.  272; 

'  American  Bridge  Co.  v.  Heidel-  Angel  v.  Smith,  9  Ves.  335 ;  Ames  v. 

bach,  94  U.S.  798;  Fosdick  «.  Schall,  Trustees,  20  Beav.  332;   De  Winton 

99  U.  S.  235,  253;  Dow  v.  Memphis  v.  Brecon,  28  Beav.  200;  Columbian 

&c.  R.  Co.,  124  U.  S.   652;  Sage  v.  Book  Co.  v.  De  Golyer,  115  Mass.  67; 

Memphis  &c.  B.  Co.,  125  U.  S.  361 ;  Albany  City  Bank  v.  Schermerhorn, 

Farmers'  Loan  &  Trust  Co.  v.  Kansas  9  Paige  (N.  Y.),  372;  s.  c.  38  Am.  Dec. 

City  &c.   R.  Co.,  53  Fed.  Rep.  182,  551;  Richards  v.  People,  81  111.  551; 

184;  Galveston  Railroad  v.  Cowdrey,  Morrill  v.  Noyes,  56  Me.  458;  s.  c.  96 

]1  Wall.  (U.  S.)  459;  Gilman  v.  Illi-  Am.  Dec.  486;  Walling  v.  Miller,  108 

noi9&c.  Tel.  Co.,91  U.  S.  603.     Com-  N.  Y.  173 ;  ».  c.  2  Am.  St.  Rep.  400. 
pare  Mcllhenny  v.  Binz,  80  Tex.  1 ;  *  Peck  v.  Crane,  25  Vt.  146. 

s.  c.  2b  Am.  St.  Rep.  705.  '  Angel  v.  Smith,  9  Ves.  335. 
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where  the  property  was  situated  in  a,  foreign  jurisdiction,  upon 
which  the  creditor  of  the  insolvent  levied,  but  it  did  not 
appear  that  there  were  any  creditors  in  such  other,  jurisdic- 
tion, whose  demand  would  operate  to  prevent  the  receiver 
from  taking  possession  of  it  under  principles  of  interstate 
comity,  —  it  was  held  that  an  agent  of  the  foreign  corporation, 
conducting  its  business  within  the  jurisdiction  of  the  forum, 
was  guilty  of  contempt  in  suing  out  such  an  attachment  and 
causing  it  to  be  levied  upon  the  property  in  the  foreign  juris- 
diction, to  which  the  domestic  receiver  claimed  the  right  of 
possession.* 

§  6928.  How  Far  Protect  his  Kig-ht  to  Possession.  —  The 

courtwill,by  the  same  process,  protect  the  receiver's  right  to  pos- 
session,'— in  other  words,  his  constructive  possession, — in  respect 
of  property  which  has  not  been  reduced  into  his  manual  cus- 
tody, provided  the  property  is  situated  within  the  jurisdiction 
and  the  receiver  has  the  right  to  take  possession  of  it.  When, 
therefore,  a  receiver  of  all  the  property  of  a  railway  company 
had  been  appointed,  and  a  creditor  of  the  railway  company, 
knowing  of  the  appointment,  recovered  judgments  against  the 
company,  and  levied  his  executions  by  garnishment  upon 
creditors  of  the  company,  within  the  jurisdiction  of  the  court 
appointing  the  receiver,  he  was  adjudged  guilty  of  contempt.^ 
But  process  of  contempt  cannot  be  resorted  to  to  force  third  per- 
sons to  deliver  property  to  a  receiver,  of  which  he  has  never  had 
possession,  though  the  receiver  may  have  the  right  to  obtain 
possession  of  the  property  from  them  by  proper  proceedings.' 

§  6929.  Court    will    Protect    its    Receiver,    though   Erro- 
neously  Appointed.  — "  There    is   no    question,"    said    Lord 

'  Sercomb  v.  Oatlin,  128  111.  556;  have  accounted  to  him  for  a  share  of 

s.  c.  15  Am.  St.  Kep.  147.  the  crops,  etc.,  belonging  to  the  land- 

'  Richards  v.  People,  81  111.  651.  lord,  and  thereafter   a  sheriff  levies 

°  Albany  City  Bank  v.  Schermer-  execution  thereon,  they  will  be    in 

horn,  9  Paige  (N.  Y.),  372;  s.  c.  38  contempt  for  thus  attempting  to  dis- 

Am.  Dec.  551.    Where  a  receiver  of  turb  the   constructive  possession  of 

rents  and  profits  has  been  appointed,  the  receiver.    Ibid. 
and  tenants  have  attorned  to  him,  or 
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Romilly,  M.  R.,  "but  that  this  court  will  not  permit  a  receiver 
appointed  by  its  authority,  and  who  is  therefore  its  officer,  to 
be  interfered  with  or  dispossessed  of  the  property  he  is  di- 
rected to  receive,  by  anyone,  although  the  order  appointing 
him  may  be  perfectly  erroneous.  This  court  requires  and  in- 
sists that  application  should  be  made  to  the  court  for  per- 
mission to  take  possession  of  any  property  of  which  the 
receiver  either  has  taken  or  is  directed  to  take  possession."  ^ 
"  If,"  said  Bakewell,  J.,  "  anyone  is  aggrieved  by  the  order  of 
court  appointing  or  continuing  in  office  a  receiver,  he  must 
institute  proper  proceedings  to  test  the  validity  of  the  re- 
ceiver's appointment,  or  to  have  the  property  restored  to  the 
proper  custodian."  ^  Therefore,  in  a  proceeding  for  contempt 
against  one  disturbing  the  possession  of  a  receiver,  or  levying 
upon  goods  to  which  he  has  the  right  of  possession,  the  pro- 
priety of  the  appointment  of  the  receiver  cannot  be  inquired 
into,  if  it  appear  that  the  court  had  jurisdiction.^ 

§  6930.  Statutes  Punishing  the  Refusal  to  Deliver  Prop- 
erty and  Records  to  Receiver.  —  By  a  statute  of  Rhode  Island, 
bank  officers  refusing  to  deliver  property  of  the  bank  to  the 
receiver  are  liable  to  be  fined  not  exceeding  ten  thousand  dol- 
lars, or  be  imprisoned  not  exceeding  three  years,  or  both.* 
By  another  statute  of  the  same  State,  officers  of  insurance 
companies,  or  other  persons  who  refuse  to  deliver  to  the  re- 
ceivers of  said  companies  any  records  thereof,  shall  be  fined  not 
exceeding  ten  thousand  dollars,  or  be  imprisoned  not  exceed- 
ing three  years,  or  both.* 

§  6931.  liCvying  Attachments  and  Executions  on  Property 
in  Possession  of  Receiver.  —  After  the  appointment  of  a  re- 

1  Amesti.  Trustees,  20  Beav.  332. 
'  Keokuk  Northern  Line  Packet  "  Eichards  v.   People,  81  111.  551. 

Co.  V.  Davidson,  13  Mo.  App.  561,  566 ;      But  see  Jacobson  v.  Landolt,  73  Wis. 
citing  Vermont  &c.    R.  Co.  v.  Ver-      142;  s.  c.  9  Am.  St.  Eep.  767. 
mont  Cent.  E.  Co.,  46  Vt.  792,  795;  '  Gen.  Stats.  E.  I.  1872,   p.  299, 

Eussell  V.  East  Anglian  Co.,  3  Macn.      §  52. 
&  G.  104 ;  Beverley  v.  Brooke,  4  Gratt.  '  Ibid.,  p.  310,  §  12. 

(Va.)  187. 
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ceiver,  the  property  which  lawfully  comes  into  his  custody  is 
deemed  to  be  in  custodia  legist  so  that  no  right  can  be  ac- 
quired by  the  levy  of  an  attachment  or  execution  thereon.^ 
An  injunction  against  the  sale  of  property  levied  upon  while 
in  the  hands  of  a  receiver,  has  been  granted,  on  the  ground 
that  the  sale  would  cast  a  cloud  upon  the  title  of  one  who  had 
purchased  the  property  from  the  receiver.'  When,  before 
the  dismissal  of  a  suit  in  which  a  receiver  was  appointed,  the 
court  assumed  the  custody  of  the  same  property  in  another 
suit,  by  appointing  another  receiver,  and  confirmed  a  sale  of 
the  propertj"^,  ordered  to  be  made  by  the  second  receiver,  the 
validity  of  this  sale  was  not  affected  by  an  attachment  levied 
on  the  property  while  in  the  custody  of  the  former  receiver, 
and  before  the  dismissal  of  the  former  suit.* 


>  Van  Alstyne  v.  Cook,  25  N.  Y. 
489,  49K;  Skinner  v.  Maxwell,  68 
N.  C.  400;  Rutter  v.  Tallis,  5  Sandf. 
(N.  Y.)  610;  Maynard  v.  Bond,  67 
Mo.  315;  Texas  Trunk  R.  Co.  v. 
Lewis,  81  Tex.  1;  s.  c.  26  Am.  St. 
Rep.  776;  Adams  v.  Haskell,  6  Cal. 
113;  B.C.  65  Am.  Dec.  491,  n;  Hage- 
don  V.  Bank  of  Wisconsin,  1  Pinney 
(Wis.),  61 ;  8.  c.  39  Am.  Dec.  275. 

»  Walling  «.  Miller,  108  N.  Y.  173; 
«.  c.  2  Am.  St.  Rep.  400 ;  Wiswall  v. 
Sampson,  14  How.  (U.  S.)  52;  Ed- 
wards V.  Norton,  55  Tex.  405,  410; 
Robinson  v.  Atlantic  &c.  R.  Co.,  66 
Pa.  St.  160;  Adams  «.  Haskell,  6  Cal. 
113;  s.  c.  65  Am.  Dec.  491;  Hagedon 
•0.  Bank  of  Wisconsin,  1  Pinney 
(Wis.),  61;  8.  c.  39  Am.  Dec.  275; 
Texas  Trunk  R.  Co.  v.  Lewis,  81  Tex. 
1 ;  8.  c.  26  Am.  St.  Rep.  776;  Blair  v. 
Cantey,  2  Speers  L.  (S.  C.)  34;  s.  c. 
42  Am.  Dec.  360;  Ex  parte  Fearle,  13 
Mo.  467 ;  8.  c.  53  Am.  Dec.  155 ;  Mar- 
vin V.  Hawley,  9  Mo.  378:  a.  c.  43 
Am.  Dec.  547;  Clymer  v.  Willis,  3 
Cal.  363;  s.c.  58  Am.  Dec.  414;  Pren- 
tiss V.  Bliss,  4  Vt.  513 ;  «.  c.  24  Am. 
Dec.  631;  Jones  v.  Jones,  1  Bland. 
Ch.  (Md.)  443;  g.  c.  18  Am.  Dec.  327; 
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Dawson  v.  Holcomb,  1  Ohio,  275 ;  «.  c. 
13  Am.  Dec.  618 ;  Hackley  v.  Swigert, 
5  B.  Mon.  (Ky.)  86;  s.  c.  41  Am.  Dec. 
256;  King  v.  Moore,  6  Ala.  160;  g.  c. 
41  Am.  Dec.  44;  Zurcher  v.  Magee,  2 
Ala.  253,  255;  Alston  v.  Clark,  1 
Hayw.  (N.  C.)  171;  Ross  v.  Clarke,  1 
Ball.  (IT.  S.)  354.  But  surplus  money 
in  the  hands  of  a  sheriff,  after  satis- 
faction of  an  execution,  has  been  held 
subject  to  attachment  by  a  creditor 
of  the  execution  debtor.  Tucker  v. 
Atkinson,  1  Humph.  (Tenn.)  300 ;  g.  c. 
34  Am.  Dec.  650. 

'  Texas  Trunk  R.  Co.  v.  Lewis,  81 
Tex.  1 ;  8.  c.  26  Am.  St.  Rep.  776. 

*  Texas  Trunk  R.  Co.  v.  Lewis,  81 
Tex.  1;  8.  c.  26  Am.  St.  Rep.  776. 
That  property  in  the  custody  of  the 
law  is  not  subject  to  execution  or  at- 
tachment, and  when  property  is 
deemed  to  be  in  custody  of  the  law 
within  this  rule,  —  see  Stevenson  v. 
Palmer,  14  Colo.  565;  s.  c.  20  Am.  St. 
Rep.  295 ;  Cox  v.  Bearden,  84  Ga.  304 ; 
8.  c.  20  Am.  St.  Rep.  359;  Bowden  ti. 
Schatzell,  1  Bailey  Eq.  (S.  C.)  360; 
8.  c.  23  Am.  Dec.  170;  Dawson  v. 
Holcomb,  1  Ohio,  275;  g.  c.  13  Am. 
Dec.  618. 
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§  6932.  TVhether  Prior  Warning's  of  the  Corporation  Sub- 
ject to  Levy.  —  The  Supreme  Court  of  Appeals  ofVirginia 
have  held  that  the  prior  earnings  of  a  railroad  company, 
which  have  passed  into  the  hands  of  a  receiver,  in  a  proceed- 
ing to  foreclose  a  mortgage,  levied  on  under  a  judgment,  after 
the  appointment  of  the  receiver,  and  before  the  execution  of  his 
bond,  go  to  the  judgment  creditor,  and  that  the  court  should 
order  them  paid  over  on  his  intervening  petition.^  The  court 
proceed  upon  the  principle  that,  until  the  mortgagee  takes 
possession,  under  his  mortgage,  the  mortgagor  is  entitled  to 
the  profits,  and  that  the  mortgagee  becomes  entitled  only  to 
such  as  accrue  subsequently  to  the  date  of  his  taking  posses- 
sion.^ To  the  argument  that  the  effect  of  the  appointment  of 
the  receiver  was  to  sequestrate  the  fund  on  hand,  consisting 
of  money  in  the  treasury  of  the  corporation,  and  thus  to 
withdraw  it  from  the  reach  of  its  execution  creditors,  the 
court  replied:  "The  bill  is  not  a  general  creditor's  bill,  but 
was  filed  merely  to  foreclose  the  mortgage  and  for  the  ap- 
pointment of  a  receiver;  and,  consequently,  the  rights  of  the 
plaintiff  cannot  extend  beyond  the  mortgaged  property,  nor  could 
the  decree  divest  or  impair  the  rights  of  those  persons  whose 
claims  to  the  fund  are  unaffected  by  the  mortgage."  *  The 
writer  is  particular  to  set  out  the  ground  on  which  the  Vir- 
ginia court  proceeded  and  which  the  learned  President  of  the 
court  makes  so  clear,  because  it  is  believed  that  courts  appoint- 
ing railway  receivers  are  violating  the  principle  every  day. 
A  holding  of  the  English  Court  of  Appeal  supports  the  same 
conclusion.  In  the  case  last  referred  to,  after  an  order  had 
been  made  appointing  a  receiver,  but  before  the  receiver  had 
given  the   required   security  and   taken   possession,  certain 

•  Frayser  v.  Richmond  &c.  E.  Co.,  Bion,  he  is  the  owner  to  all  the  world, 

81  Va.  388,  opinion  by  Lewis,  P.  and    is    entitled    to    all    the  profits 

»  1  Jones  Mort.  (3d  ed.),  §  690;  made."  To  the  same  effect  are  Gil- 
Williamson  V.  Washington  &c.  E.  Co.,  man  v.  Illinois  &c.  Tel.  Co.,  91  TJ.  S. 
33  Gratt.  (Va.)  624;  Gibert  tj.  Wash-  603;  American  Bridge  Co.  v.  Heidel- 
ington  &c.  E.  Co.,  33  Gratt.  (Va.)  bach,  94  U.  S.  798. 
645;  Chinnery  v.  Blackman,  3  Doug.  '  Frayser ».  Eichmond  &c.  E.  Co., 
391,  — where  Mr.  Mansfield  said:  81  Va.  388,  392 ;  citing  Noyes  «.  Eich, 
"  Until  the  mortgagee  takes  posses-  52  Me.  115. 
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goods  of  the  defendant  were  taken  in  execution  at  the  instance 
of  a  judgment  creditor^  The  Vice-Chancellor  held  the  taking  to 
be  a  contempt  of  court,  and  that  no  rights  were  acquired  there- 
by. But  his  ruling  was  reversed  on  appeal,  James,  L.  J.,  say- 
ing: "A  receiver  becomes  such  on  giving  security.  When  he 
has  done  that,  he  can  take  possession.  It  would  be  very 
serious  to  hold  that  he  can  take  possession  before  giving  se- 
curity. There  is  no  reason  to  depart  from  the  plain  meaning 
of  the  words  of  the  order  which  appoints  him  receiver  con- 
ditionally on  his  giving  security."  Mellish,  L.  J.,  concurred 
in  reversing  the  order,  but  expressed  the  opinion  that  "  if  the 
receiver  had  really  taken  possession  before  the  goods  were 
seized,  then,  although  he  had  not  been  completely  appointed 
receiver,"  the  case  would  have  been  different.*  The  same 
court  subsequently  held,  explaining  its  previous  decision,  that 
the  appointment  of  a  receiver  of  the  rents  and  profits  of  land,  at 
the  instance  of  a  judgment  creditor,  though  made  condition- 


•  Edwards  v.  Edwards,  2  Cli.  Div. 
291,  296,  298.  Compare  Ex  parte 
Evans,  13  Ch.  Div.  252.  Upon  the 
question  of  the  validity  of  levies  made 
upon  the  property  between  the  date  of 
the  appointment  of  the  receiver  and  his 
qualification  by  giving  the  requisite 
bond,  Mr.  High  states  as  follows: 
"The  receiver's  title  and  authority,  as 
well  as  his  right  of  possession,  are  de- 
pendent on  and  accrue  only  upon  his 
giving  the  requisite  bond  or  security, 
as  fixed  by  the  order  of  his  appoint- 
ment :  Johnson  d.  Martin,  1  Thomp. 
&  0.  (N.  Y.)  504;  De  Fries  v.  Creed, 
34  Law  Jour.  (Oh.)  607;  Edwards  v. 
Edwards,  2  Ch.  Div.  291 ;  reversing 
s.  c.  1  Oh.  Div.  454.  But  see  Ex  parte 
Evans,  13  Ch.  Div.  252.  And  a  fail- 
ure to  execute  the  bond  in  due  form, 
as  required  by  the  order,  is  ground 
for  a  nonsuit  in  an  action  brought  by 
the  receiver  in  his  ofiElcial  capacity: 
Johnson  v,  Martin,  1  Thomp.  &  C. 
(N.  Y.)  504.  And  see  as  to  receiver's 
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failure  to  give  security  as  ground  for 
reversing  decree,  Tomlinson  v.  Ward, 
2  Conn.  396.  Although  a  mere  for- 
mality in  the  bond,  as  the  fact  that  it 
was  not  executed  under  seal,  cannot 
be  taken  advantage  of  in  an  action 
brought  by  the  receiver  against  third 
parties:  Morgan  o.  Potter,  17  Hun 
(N.  Y.),  403.  So,  when  creditors  ol 
the  defendant  levy  upon  the  property 
which  is  the  subject-matter  of  the  re- 
ceivership, between  the  date  of  the 
appointment  and  the  time  of  giving 
the  required  security,  such  levy  con- 
stitutes no  disturbance  of  the  receiv- 
er's possession :  De  Fries  v.  Creed,  34 
L.  J.  (Ch.)  607 ;  Edwards  v.  Edwards, 
2  Ch.  Div.  291 ;  reversing  s.  c.  1  Oh. 
Div.  454.  But  see  Ex  parte  Evans,  13 
Oh.  Div.  252."  And  the  learned 
author  proceeds  to  state  other  appli- 
cations and  qualifications  of  the  rule, 
depending  upon  particular  circum- 
stances. High  on  Receivers  (2d  ed.), 
H21. 
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ally  upon  the  receiver's  giving  security,  operates  as  an  immedi- 
ate delivery  of  the  land,  in  such  a  sense  that,  when  the  security 
is  given,  his  possession  takes  effect  by  relation  from  the  date 
of  the  order/ 

§  6933.  Moneys  Earned  by  the  Keceiver  not  Subject  to 
Garnishment  as  agralnst  the  Corporation. — Where  the  receiver 
takes  possession  and  proceeds  to  complete  an  unfinished  con- 
tract of  the  corporation,  the  moneys  due  to  him  for  com- 
pleting the  contract  are  not  subject  to  garnishment  by  the 
creditors  of  the  corporation,  although  the  work  may  have  been 
done  and  the  bills  made  out  in  the  name  of  the  corporation, — 
especially  where  the  contract  is  performed  by  the  receiver 
with  the  knowledge  and  consent  of  the  other  contracting 
party.  "Payment,"  said  the  court,  "belongs,  not  to  the  nom- 
inal party,  but  to  the  party  performing."^  This  is  perhaps  a 
branch  of  the  general  proposition,  elsewhere  stated,'  that 
moneys  and  properties  in  the  hands  of  the  receiver  are  in 
custodia  legis,  and  not  subject  to  seizure  in  other  judicial  pro- 
ceedings. 

§  6934.  Liiable  to  Garnishment  after  Order  of  Distribu- 
tion Made.  —  It  is  said  by  Judge  Wade  in  his  work  on  At- 
tachments: "  It  is  elsewhere  held,  and  as  it  appears  with 
considerable  unanimity,  that  when  a  defendant  has  a  right  to 
a  certain  distributive  share  of  the  fund  in  the  hands  of  a 
receiver,  master  in  chancery,  or  trustee  of  court,  the  officer 
may  be  effectually  garnished  by  a  creditor  of  the  party  so 

entitled,  after  the  court  has  ordered  it  to  be  paid The 

authorities  seem  to  concur  in  holding  receivers  and  similar 
officers  liable  to  garnishment,  when  they  have  in  their  hands 
a  definite  sum  to  which  the  defendant  or  judgment  debtor  is 
clearly  entitled,  and  the  officer  has  nothing  more  to  do  with 
the  fund  than  to  pay  it  over.     Some  of  them  may  go  beyond, 

^  '  Ex  parte  Evans,  13  Oh.  Div.  252;  '  Blake  Crusher  Co.  v.  New  Haven, 

citing  Hatton  v.  Haywood,  L.  E.  9 Ch.      46  Conn.  473. 
299;  Anglo-Italian  Bank  v.  Davies,  9  '  Ante,  §  6898. 

Oh.  Div.  275.    Compare  ante;  §  6919, 
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but  none,  so  far  as  they  have  been  examined,  fall  short  of, 
this  conclusion."^  The  theory  of  this  is  expressed  by  the  same 
learned  author  in  another  place:  "  It  is  no  longer  the  property 
of  the  assignee,  and  in  case  of  his  refusal  to  pay  it  over  to  the 
party  entitled  thereto,  the  latter  could  maintain  an  action  for 
it.  It  is  not  apparent  how,  in  such  case,  the  assignee  would 
occupy  ground  more  favorable  to  his  exemption  than  would  a 
sheriff  in  possession  of  a  surplus  due  an  execution  defend- 
ant."^ 

§  6936.  Proceedings  to  Recover  Property  Seized  by  the 
Keceiver. —  If  property  in  the  possession  of  the  receiver  is 
claimed  by  a  third  person,  his  proper  course  is  to  apply  to  the 
court  appointing  the  receiver  for  an  order  on  the  receiver  to 
deliver  it  over  to  him.*  A  court  has  the  same  general  power 
in  determining  what  property  shall  be  held  by  its  receiver, 
and  what  surrendered,  which  every  court  possesses,  in  the 
control  of  its  own  process,  to  prevent  it  from  being  abused. 
This  power  may  be  exercised  by  an  interlocutory  order  direct- 
ing its  receiver  to  surrender  property  to  some  of  the  parties  in 
the  action,  to  another  receiver,  or  to  a  third  party.*     Some- 


'  Wade    on    Attachments,   §  424.  ecution,  is  subject  to  attachment  by 

See    also   Freeman    on   Executions,  creditors  of    tlie    execution    debtor, 

§  129.  see  Tucker  v.  Atkinson,   1  Humph. 

»  Wade  on    Attachments,    §   423.  (Tenn.)  300;  s.  c.  34  Am.  Dec.  650, 

That  the  same  rule  applies  as  to  the  and  note  652 ;  King  o.  Moore,  6  Ala. 

garnishment  of  executors  and  admin-  160;   g.  c.  41  Am.  Dec.  44;  Pierce  v, 

istrators  after  an  order  of  distribution  Carleton,  12  111.  c58 ;  s.  c.  54  Am.  Dec. 

has  been  made,  see  Estate  of  Nerac,  405 ;  Freeman  on  Executions,  §  130 ; 

35  Oal.   392 ;  s.  c.  95  Am.  Dec.  111.  Drake  on  Attachments,  §  509 ;  Light- 

These  principles  were  fully  recognized  ner  v.  Steinagle,  33  111.  510,  516 ;  s.  c. 

by  the  Supreme  Court  of  California  in  85  Am.  Dec.  292 ;  Weaver  v.  Davis,  47 

Dunsmoor   v.  Furstenfeldt,   88    Cal.  111.  235,  237;  Triebel  v.  Colburn,  64 

522;  8.  c.  22  Am.  St.  Eep.  331,  as  ap-  HI.  376. 

plicable  to  all  classes  of  officers  iiold-  *  Riggs   v.  Whitney,  15  Abb.  Pr. 

ing  funds  in  custodia  legis  after  an  (N.  ■Y.)388. 

order  of  distribution  has  been  made.  *  People  v.  Albany  &c.  R.  Co.,  57 

See  also  Gaither  B.  Ballew,  4  Jones  L.  Barb.  (N.  Y.)   204;    «.   c.   mh  nam. 

(N.  C.)488;   «.  c.  69  Am.  Dec.  763.  People  t;.  Church,  2  Lans.  (N.Y.)  459; 

That  surplus  money  in  the  hands  of  affirming   s.  c.    4   Abb.    Pr.   (n.   s.) 

a  iheriff,  after  satisfaction  of  an  ex-  (N.  Y.)  122. 
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times  the  court  will  order  a  restoratiou  of  the  property,  and 
will  require  the  claimant  to  hold  it  subject  to  the  order  of  the 
court,  and  will,  in  the  mean  time,  direct  a  reference  to  deter- 
mine title.' 

1  Dickerson  v.  Van  Tine,  1  Sandf.     xeceiYeira  ot  national  banks, — seejoo**, 
(N.  Y.)  724.    As  to  replevin  against     §7262,  et  teg. 
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CHAPTER     CLXI. 

WHOM   THE   KECEIVER   EEPRESENTS. 

Section  Section 

6939.  Whom  the  receiver  represents.      6948.  Theory  that  he  stands  in  the 

6940.  The  receiver  the  agent  of  the  shoes  of  the  corporation. 

court.  6949.  In  what  sense  the  representa- 

6941.  And  court  has  plenary  control  tive  of  the  corporation. 

over  him.  6950.  May  impeach   fraudulent  con- 

6942.  Hence  the  court  will  perform  veyances  made  by  the  corpo- 

his  contracts.  ration. 

6943.  And  those  ol  his  predecessor  in      6951.  Further  of  this  subject. 

office.  6952.  And  other  illegal  diversions  of 

6944.  Validity  of  receiver's  acts  not  its  funds. 

questioned  collaterally.  6953.  May  sue  to  recover  assets  fraud- 

6945.  Represents  all  parties  in  inter-  ulently  diverted  by  the  oflB- 

est.  cers  of  the  corporation. 

6946.  Represents  all  the  creditors.  6954.  Corporation  not  bound  to  re- 

6947.  May  bring    actions  to    charge  deem  obligations  of     a   re- 

directors    for     breaches    of  ceiver. 

trust.  6955.  Estoppels  against  receivers. 

§  6939.  Whom  the  Receiver  Kepresents.  —  If  the  receiver  is 
appointed  by  a  court  of  equity,  he  represents,in  a  sense,  the  court 
whose  hand  he  is  sometimes  said  to  be.^  If  he  is  appointed 
under  a  statute,  his  representative  character  is  determined  by 
the  scope  of  the  statute.  A  statutory  receiver,  appointed  for  the 
purpose  of  winding  up  a  dissolved  or  insolvent  corporation,  is 
a  statutory  trustee,  and  represents  the  beneficiaries  in  the  trust. 
These  beneficiaries  are,  first,  the  creditors,  and  secondly,  the 
stockholders;  and  the  creditors  must  be  classified  according  to 
their  priorities.  The  better  view  of  the  representative  char- 
acter of  a  statutory  receiver  to  wind  up,  is  that  he  represents 
both  the  creditors  and  the  stockholders,  and  that,  in  his  rep- 
resentative character,  he  may  assert  their  rights  as  against 

»  Brown  v.  Warner.  78  Tex.  543 ;  s.  c.  22  Am.  St.  Rep.  67,  and  note. 
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the  fraudulent  or  illegal  acts  which  have  been  done  in  the 
name  of  the  corporation;  and  this  view  ought  to  be  taken  in  all 
cases  except  where  the  language  of  the  governing  statute  pre- 
cludes it.  Such  is  the  representative  character  of  receivers 
appointed  under  the  statute  of  New  York  "  to  prevent  the  in- 
solvency of  moneyed  corporations  and  to  secure  the  rights  of 
creditors."^  He  may,  therefore,  recover  the  capital  of  an  in- 
solvent insurance  company  which  has  been  wrongfully  dis- 
tributed among  its  stockholders  as  dividends^  A  receiver 
appointed  under  another  statute  of  the  same  State,'  on  ap- 
plication of  an  execution  creditor,  may  maintain  an  action  to 
set  aside  a  mortgage  executed  by  the  corporation,  on  the 
ground  that  the  written  assent  of  the  stockholders  owning  at 
least  two-thirds  of  the  capital  stock  had  not  been  first  procured, 
as  required  by  aaother  statute.*  So,  a  receiver  appointed  un- 
der the  Rhode  Island  statute,  commonly  called  "  the  bank 
act,"  *  to  wind  up  an  insolvent  bank,  represents,  not  only  the 
corporation,  but  the  creditors,  and  he  may,  therefore,  avoid  a 
convej^ance  made  by  the  bank  in  fraud  of  its  creditors,* — the 
governing  principle  being  that  a  deed  which  is  void  as  against 
creditors  is  void  also  as  against  those  who,  by  law,  represent 
the  creditors."     It  has  been  justly  added  that  "if  this  princi- 


*  1  Eev.  Stat.  N.  Y.  589;  Gillet  v.  13  Elizabeth,  chapter  5,  is  void  also 
Moody,  3  N.  Y.  479 ;  Xalmage  v.  Pell,  as  against  his  assignee,  on  his  insol- 
7  N.  Y.  328.  vency,  who  represents  the  creditors, 

"  Osgood  V,  Laytin,  3  Abb.   App.  and  that  the  assignee  may  recover  the 

Dec.  418 ;    affirming    s.  c.  48  Barb,  lands  in  ejectment.    To  the  same  ef- 

(N.  Y.)   463.     Compare  ante,  §§  2135,  feet,    see    Englebert    v.   Blanjot,   2 

2136.  Whart.  (Pa.)  240.    So  in  Pennsylva- 

•  2  Eev.  Stat.  N.  Y.  462,  §  36.  nia,  the  administrator  of  an  insolvent 

*  Vail  V.Hamilton,  20  Hun  (N.Y.),  estate,  being  a  trustee  for  creditors, 
355.  The  other  statute  was  N.  Y.  may  set  aside  a  fraudulent  conveyance 
Laws  1871,  ch.  481.  of  his  intestate:  Welsh  v.  Bekey,  1 

s  Rev.  Stat.  R.  I.,  ch.  146.  Penr.  &  W.  (Pa.)  57,  61;  Buehler  v. 

•  Hayes  v.  Kenyon,  7  R.  I.  136.  Gloninger,  2  Watts  (Pa.),  226.     But 
'  Grimsby  v.  Ball,  11  Mees.  &  W.  the  rule  seems  to  be  otherwise  if  the 

531,  533.    This  case  holds  that  a  con-  estate  is  not  insolvent:    Osborne    v. 

veyance  of  lands,  which  is  fraudulent  Moss,  7  Johns.  (N.  Y.)  161 ;  g.  c.  5  Am. 

and  void  as  against  creditors  of  the  Dec.  252.    Compare  Mmor  v.  Mead, 

conveying  party,  within  the  statute  3  Conn.  289. 
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pie  were  not  applied  to  the  receivers  of  insolvent  banks,  the 
receivership  would,  in  a  great  number  of  cases,  be  of  very- 
little  use."*  And  the  same  observation  is  equally  applicable 
to  receivers  of  most  other  insolvent  corporations. 

§  6940.  The  Receiver  the  Agent  of  the  Court.  —  A  re- 
ceiver appointed  by  a  court  in  virtue  of  its  equity  powers,  is, 
generally,  the  mere  agent  of  the  court  appointing  him,  with 
authority  to  take  possession  and  control  of  the  property  in 
litigation,^  and  is  not  the  representative  of  the  corporation  in  the 
sense  which  casts  upon  him  any  obligation  to  fulfill  the  con- 
tracts of  the  corporation,  except  in  cases  where  he  has  made 
such  contracts  his  own  by  some  act  of  adoption.'  He  may, 
it  has  been  said,  fulfill  the  contracts  of  the  corporation,  so 
far  as  beneficial;  but  he  cannot  pay  its  debts,  or  fulfill  con- 
tracts which  are  burdensome  or  tend  to  diminish  the  value  of 
the  property  under  their  control,  unless  such  contracts  are 
charged  as  incumbrances  on  the  property,  or  are  necessary  to 
its  proper  preservation  and  security.*  Thus,  the  trustee  in 
possession  under  a  railway  mortgage,  —  and  a  receiver,  ap- 
pointed on  an  application  to  foreclose  a  mortgage,  would  stand 
on  the  same  footing,  —  is  not  bound  to  carry  out  a  contract 
concerning  the  carrying  of  express  matter  entered  into  by  the 
railroad  corporation  after  the  making  of  the  mortgage,  with 
one  who  had  notice  of  it.* 

§  6941.  And  Court  has  Plenary  Control  over  Him.  —  The 

receiver  being  the  mere  officer  of  the  court,  the  control  of  the 
court  over  him  is  plenary, — at  least  in  any  controversy  which 
may  arise  between  him  and  the  court  touching  the  propriety 
of  an  order  of  the  court  made  upon  him;  and  it  is  elsewhere 

'  Hayes  v.  Kenyon,  7  E.  1. 136, 142.  tempt  on  the  theory  that  his  pos- 

•  Brown  v.  Warner,  78  Tex.   543;  session  is  the  possession  of  the  court. 

s.  c.  22  Am.   St.  Eep.  67;  Com.  v.  Ibid. 

Franklin  Ins.    Co.,    115  Mass.  278;  '  Brown  v.  Warner,  78  Tex.  543; 

Herrick  v.  Miller,  123  Ind.  304;  Mor-  ».  o.  22  Am.  St.  Rep.  67. 

rill  V.  Noyes,   56  Me.  458;  s.  c.  96  *  Ellis  v.  Boston  &c.  K.  Co.,  107 

Am.  Dec.  486.    Any  disturbance  of  Mass.  1 ;  post,  §  6998. 

his  possession  is  punished  as  a  con-  '  Ibid. 
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seen  that  an  order  of  the  court  justifies  his  action,  in  ordinary- 
cases,  and  prevents  him  from  being  treated  as  a  trespasser.* 
He  has  no  discretion,  in  general,  in  the  application  of  the  funds 
in  his  hands,  but  holds  them  strictly  subject  to  the  orders  of 
the  court,  and  to  be  disposed  of  as  the  court  may  direct.'' 
When  ordered  to  pay  money  to  a  particular  person,  he  will 
not  be  allowed  to  set  off  a  claim  due  to  him  personally;  since 
to  allow  this  would  render  the  disposition  of  the  money  as 
uncertain  as  before  the  receiver's  appointment,  and  would 
defeat  the  very  object  of  his  appointment.'  He  cannot  appeal 
from  an  allowance  made  by  the  court  in  favor  of  a  claim- 
ant against  the  funds  in  his  hands.*  This  subject  cannot 
be  understood,  in  its  fullest  sense,  without  recurring  to  the 
principle  that  it  is,  in  substance,  the  court,  and  not  merely  its 
receiver,  that  is  in  possession,  and  that  the  receiver  is  the 
mere  arm  or  hand  of  the  court.'  A  receiver  of  a  court  of 
equity,  who  does  not  possess  independent  powers  conferred 
upon  him  by  statute,  can,  therefore,  make  no  contract  which 
will  be  binding  upon  the  trust,  or  which  will  conclude  his 
successor  in  office,  without  the  sanction  of  the  court  whose 
officer  he  is.°  Contracts  made  by  a  receiver,  without  the  au- 
thority of  the  court,  stand  on  the  footing  of  contracts  made 
by  an  agent  without  the  authority  of  his  principal:  the  court 
may  ratify  or  repudiate  them,  as  it  deems  beneficial  to  the 
trust,  or  otherwise  equitable  and  just. 

§  6942.  Hence  the  Court  will  Perform    his  Contracts.  — 

Where  the  receiver  is  a  receiver  pendente  lite,  appointed  by  a 

'  Post,  §  6944.  •  Herrick  v.  Miller,  123  Ind.  304. 

«  Herrick  v.  Miller,  123  Ind.  304.  *  Stanton  v.  Andrews,  18  III.  App. 

That  it  is  his  duty  to  obey  the  orders  552. 

of  the  court,  see  Burroughs  v.  Bun-  *  This  principle  has  been  empha- 

nell,  70  Md.  18.    That  he  cannot,  by  sized  in  a  case  in  the  Chancery  Court 

procuring    himself  to  be    appointed  of    New  Jersey    by  Vice-Chancellor 

permanent  trustee  of  the  insolvent,  Van  Fleet  in  appropriate  language. 

defy  the  orders  of  the  court  appoint-  Lehigh  Coal  &  Nav.  Co.  v.  Central  R. 

ing  him,  and  refuse  to  account  for  Co.,  35  N.  J.  Eq.  426,  427. 
the  funds  in  his  hands  as  receiver, —  •  Lehigh  Coal  &  Nav.  Co.  v.  Cen- 

aee  Henry  v.  Kaufman,  24  Md.  1 ;  ».  c.  tral  K.  Co.,  35  N.  J.  Eq.  426,  427. 
87  Am.  Dec.  591. 
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court  of  equity,  lie  is,  in  a  very  close  sense,  the  mere  arm  or 
instrument  of  the  court  itself,*  and  his  contracts  are,  in  a  sense, 
the  contracts  of  the  court.  The  court  will  so  regard  them,  and 
will  insist  upon  their  being  performed,  and  will  not  allow  the 
property  to  pass  out  of  his  hands  until  their  performance  has 
either  been  made  or  secured.*  If  he  has  become  bound  to  pay 
money,  upon  a  contract  for  supplies,  which  has  been  made  by 
him  with  the  sanction  of  the  court,  he  will  be  required  to  pay 
according  to  the  contract,  and  wholly  without  reference  to  the 
question  whether  such  payment  would  prove  injurious  to  the 
trust  represented  by  him.' 

§  6943.  And  Those  of  his  Predecessor  in  Office.  —  If  we 

take  the  case  of  a  receiver  appointed  by  a  court  of  equity,  and  if 
we  consider  that  it  is  really  the  court  that  is  in  possession,  and 
not  merely  the  receiver,  —  the  latter  being  the  mere  arm  or 
hand  of  the  court,  and  subject,  in  the  most  absolute  sense,  to 
the  orders  of  the  court,  —  we  shall  conclude  that  no  matter  how 
many  changes  take  place  in  the  personnel  of  the  receivership 
—  no  matter  how  many  receivers  may  be  successively  ap- 
pointed in  the  place  of  others  who  have  died  or  who  have  been 
dismissed  from  the  office,  —  the  valid  obligations  of  each  one 
of  them  are  binding  upon  his  successor  or  successors  in  the 
trust;  —  and  this  rule  was  happily  and  tersely  expressed  by  a 
most  just-minded  judge,  when  he  said  that  "courts  should  pay 
their  debts,  if  no  one  else  does."*  Some  shuffling  and  incon- 
sistent decisions  are  found  in  New  Jersey,  where  this  prin- 
ciple was,  in  terms,  repudiated,  although  possibly  the  right 
decisions  were  reached  on  the  merits.' 

'■  "A  receiver  is  the  agent  of  the  '  Ee  United  States  Rolling  Stocli 

court.    He  is  an  officer  of  the  court,  Co.,  57  How.  Pr.  (N.  Y.)  16. 

and  his  possession    ia    that  of    the  *  Caldwell,  J.,  in  Dow  v.  Memphis 

court.    He  is  not  the  agent  of  either  &c.  E.  Co.,  20  Fed.  Eep.  260, 269. 

party,  and  neither  party  is  responsi-  '  Lehigh  Coal  &  Nav.  Co.  v.  Cen- 

ble  for  his  misfeasance  or  malfeas-  tral  E.  Co.,  35   N.   J.   Eq.  426,  and 

ance."    Texas  &c.  R.  Co.  v.  Bust,  17  41 N.  J.  Eq.  167.    All  that  the  writer 

Fed.  Rep.  275,  282 ;  Dow  v.  Memphis  can  make  out  of  these  decisions  is  that 

&c.  R.  Co.,  20  Fed.  Rep.  260,  269.  the  fact  that  the  receiver  appointed 

'  Dow  V.  Memphis  &c.  R.  Co.,  20  by  a  court  of  equity  dies,  furnishes 

Fed.  Rep.  L'80,  26J.  a  reason  why  the  court,  whose  oflBcer 
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§  6944.  Validity  of  Keceiver's  Acts  not  Questioned  Collat- 
erally. — By  analogy  to  the  principle  already  considered*  which 
upholds  the  appointment  of  a  receiver  where  the  court  has  juris- 
diction, the  validity  of  the  receiver's  acts,  when  done  within  the 
scope  of  the  powers  conferred  upon  him  by  the  court  appointing 
him,  such  powers  being  within  the  general  jurisdiction  of  the 
court,  cannot  be  questioned  collaterally  in  other  courts.  Thus, 
it  has  been  held  that  the  validity  of  the  acts  of  a  receiver,  in  the 
sale  or  exchange  of  the  property  in  his  possession  in  that  capa- 
city, will  not  be  questioned  in  a  collateral  suit  in  another  court. 
And  where  the  court  which  appointed  him  has  approved  his 
accounts,  discharged  him,  and  canceled  his  bond,  it  must  be 
assumed  to  have  authorized  as  well  as  approved  the  sale.*  But 
where  the  receiver  acts  outside  of  the  powers  conferred  upon 
him,  or  in  excess  of  those  powers,  the  rule  will  be  different* 
Thus,  if  the  court,  whose  officer  he  is,  authorizes  him  to  issue 
receiver's  certificates  in  payment  of  materials  furnished,  or 
labor  performed  in  the  betterment  of  the  property  in  his 
hands,  and  he  issues  such  certificates  in  advance  to  contractors, 
before  the  materials  have  been  furnished  or  the  labor  per- 
formed, and  the  materials  are  not  in  fact  furnished  nor  the 
labor  performed,  so  that  the  estate  in  his  hands  gets  no  benefib 
from  the  issue  of  the  certificates,  —  they  will  be  treated  as  void, 
even  in  a  collateral  proceeding,*  —  though  a  bona  fide  sub-pur- 
chaser for  value  of  such  certificates  maj''  have  an  action  for 
damages  against  the  receiver,  on  the  footing  oi  fraud  and  deceit* 

§  6945.  Kepresents  All  Parties  in  Interest.  —  A  receiver 
is  not  the  agent  of  the  creditor  or  other  party  who  brings  the 
action,  in  any  closer  sense  than  that  he  is  the  agent  of  any 
other  party  interested  in,  or  having  a  claim  upon,  the  fund. 
He  "  is  not  appointed  for  the  benefit  merely  of  a  party  on 
whose  application  the  appointment  is  made,  but  equally  for 

he  is,  should  not  require  his  euccessor     phate  Min.  &c.  Co.,  3  Hughes  (U.  S.), 
to  fulfill  his  contracts.  26. 

1  Ante,  §  6864.  »  Bank  of  Montreal  v.  Chicago  E. 

"  Bradley  v.  Marine  &  River  Phos-      Co.,  48  Iowa,  518. 

*  Bank  of  Montreal  v.  Thayer,  7  Fed.  Rep.  622. 
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the  benefit  of  all  persons  who  may  establish  rights  in  the  case. 
He  is  not  the  complainant's  agent,  but  should  be  equally  the 
representative  of  all  the  parties,  in  his  capacity  as  an  officer 
of  the  court."'  He  represents  both  the  creditors  and  the 
stockholders  of  the  corporation,  and  is  to  be  regarded  as  a 
trtistee  for  them.^  He  cannot,  it  is  true,  overthrow  any 
valid  act  of  the  corporation  which  he  represents;'  but  when 
acts  have  been  done  in  fraud  of  the  rights  of  creditors,  he  may 
litigate  for  their  benefit,  though  the  act  in  question  be  valid 
as  to  the  corporation  itself;  in  which  case,  he  holds  adversely 
to  the  corporation.* 

§  6946.  Represents  All  the  Creditors.  —  Moreover,  it  is  an 
obviously  just  view  that  a  receiver  appointed  under  a  statute 
to  wind  up  an  insolvent  corporation,®  becomes  a  statutory  trus- 
tee, not  only  for  the  creditor  upon  whose  application  he  was 
appointed,  but  for  all  the  other  creditors  of  the  corporation,' 
and  this,  whether  the  statute  says  so  or  not.'  As  the  represent- 
ative of  all  the  creditors,  he  has  the  right  to  appear  before  a 
referee,  and  file  exceptions  to  his  report,  or  appeal  from  any 
order  or  decree  made  at  any  stage  of  the  proceeding  afi"ecting 
the  funds  in  his  charge.*  But  it  is  scarcely  necessary  to  add 
that  he  represents  the  bona  fide  creditors  only,  and  that  it  is 
not  his  duty  to  take  action  in  behalf  of  one  who  asserts  a 
claim  which  is,  in  fact,  fraudulent  and  void  as  against  the 
other  creditors;  but,  on  the  contrary,  it  is,  in  such  case,  his 
duty  so  to  administer  the  assets  that  the  fraudulent  claim  will 
have  no  share  in  the  distribution.'     "  He  is  supposed  to  be 

^  First  Nat.  Bank  ».  Barnum  Wire  §315:    Alexander  o.  Eelfe,  74   Mo. 

&c.   Works,  60  Mich.  487,  499,  per  395,  616. 

Sherwood,  J. ;  citing  High  on  Eeceiv-  '  As,  for  instance,  3  Rev.  Stat.  N.  Y. 

era   (2d  ed.),  §  175;  Delany  v.  Mans-  763,  §  44. 

field,  IHogan,  234.  To  a  similar  effect,  '  Llbby  v.    Roaekrans,   55    Barb. 

see Klngt). Goodwin,  130111. 102;  «.  c.  (N.  Y.)  202. 

17  Am.  St.  Eep.  277.  '  In  the  particular  case  the  statute 

*  High  on  Receivers  (1st  ed.),  §  314.  said  so. 

*  Hyde  v.  Lynde,  4  N.  Y.  387,  392.  «  Attorney-General  v.  North  Amer- 

*  High    on    Receivers     (2d    ed.),  ican  Life  Ins.  Co.,  82  N.  Y.  172. 

»  McPariand  v.  Bain,  26  Hun  (N.  Y.),  38. 
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impartial  between  the  several  claimants  upon  the  funds,  and 
yet  he  may  intervene  to  see  that  no  injustice  is  done  to  any- 
one, and  that  the  funds  are  properly  protected,  disposed  of, 
and  administered."* 

§  6947.  May  Bring  Actions  to  Cbarg'e  Directors  for 
Breaches  of  Trust.  —  It  is  well  settled  that  he  may  bring 
actions  in  his  representative  character  against  unfaithful  di- 
rectors and  other  officers  of  the  corporation,  to  charge  them 
with  losses  sustained  by  the  corporation  through  fraudulent 
or  grossly  negligent  breaches  of  their  official  trust  and  duty,^ 
and  even  to  recover  statutory  penalties  denounced  against 
them.'  But  it  must  be  carefully  kept  in  view  that  this  right 
of  action  exists  in  the  receiver  only  in  his  character  of  repre- 
sentative of  all  the  creditors,  under  a  principle  already  stated.'' 
It  does  not,  of  course,  extend  so  far  as  to  enable  him  to  prose- 
cute an  action  to  redress  a  wrong  done  to  a  particular  creditor. 
Or,  borrowing  the  language  of  the  civil  law,  commissioners  or 
receivers  appointed  to  liquidate  a  corporation  may  assert^ 
against  unfaithful  directors,  those  rights  which  pertain  to  the 
creditors  ut  universi,  but  not  those  which  pertain  to  them  ut 
singulis  Applying  this  principle,  where  directors  had  falsely 
represented  to  the  public  that  additional  capital  had  been  sub- 
scribed and  paid  for,  and  they  had  made  and  published  various 
other  false,  fraudulent,  and  deceptive  statem-ents  of  the  condition 
and  resources  of  the  bank,  —  it  was  held  that  although  such 

'  Attorney-General  v.  North  Amer-  *  Ante,  §  6939. 

ican  Life  Ins.  Co.,  82  N.  Y.  172,  182;  '  Raymond  v.  Palmer,  35  La.  An. 

citing  Bockes  v.  Hathorn,  78  N.  Y.  276 ;  Lacombe  v.  Milliken,  36  La.  An. 

222,  which  was  a  case  of  a  trustee  in  867 ;  Syndic  v.  Members  Board  of  Di- 

a  mortgage.  reclion,  Jour,  des  Palais  1869,  p.  712 

»  Butterworth  v.  O'Brien,  39  Barb,  (cited  36  La.  An.  369).    In  the  case 

(N.  Y.)  192;  s.  c.  24  How.  Pr.  (N.  Y.)  last  cited,  it  was  held  that  the  syndic 

438;  Bank  of  Niagara  v.  Johnson,  8  of  an  insolvent  bank  cannot  institute, 

Wend.  (N.  Y.)  645;  Gillet  w.  Phillips,  in  the  name  of  the  mass,  an  action 

13  N.  Y.  114 ;  Hayes  v.  Kenyon,  7  R.  I.  against  the  directors  which  belongs  to 

136 ;  Re  National  Funds  Assur.  Co.,  10  the  creditors   ut   singuli;    that  they 

Oh.  Div.  118;  ante,  §  4121.  can  do  so  only  where  they  represent 

•  Bank  of   Niagara  v.  Johnson,   8  the  creditors  ut  universi. 
Wend.  (N.  Y.)  645. 
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acts,  if  committed,  may  have  injured  particular  creditors  who 
dealt  with  the  bank  on  the  faith  of  them,  or  particular  stock- 
holders who  became  such  on  that  account,  —  yet  the  court 
could  perceive  no  direct  injury  flowing  from  them  to  the  mass 
of  creditors  or  stockholders,  and  therefore  held  that  the  bank 
commissioners  could  not  maintain  an  action  to  redress  such 
an  injury.*  But  the  same  court  held,  on  the  same  principle, 
that  the  commissioners  appointed  to  liquidate  a  free  bank 
whose  charter  had  been  judicially  forfeited,  could  not  main- 
tain an  action  against  the  directors  for  the  violation  of  certain 
provisions  of  the  Civil  Code  of  Louisiana  prohibiting  the 
making  of  loans  under  certain  circumstances,*  because  the 
statute  did  not  say  that  the  liability  thus  incurred  should  ac- 
crue in  favor  of  the  concern,  or  constitute  one  of  its  assets.  It 
merely  said  "  liability  for  its  debts  and  obligations,"  and  in 
the  opinion  of  the  court  the  liability  accrued,  not  in  favor  of 
the  bank  in  liquidation,  which  was  a  debtor  to  its  creditors, 
but  in  favor  of  the  creditors  themselves.  The  decision  seems 
to  be  strangely  self-contradictory  and  untenable.  The  very 
object  of  the  liquidation  was  (it  must  be  assumed)  to  call  in 


'  Raymond  v.  Palmer,  35  La.  An.  such    banker    or  banking   company 

276.    That    such    injuries   form  the  should  fall  below  the  proportion  to 

ground  for  actions  for  deceit  on  the  cash  liabilities  prescribed  in  the  pre- 

part   of    defrauded    stockholders    or  ceding  section,  and  shall  remain  so 

creditors,  see  ante,  §§  4091, 4140,  et  seq.  for  a  space  of  ten  days,  it  shall  not  be 

'  Lacombe  v.  Milliken,  36  La.  An.  lawful  thereafter  for  such  banker  or 
367.  The  statute  was  as  follows :  banking  company  to  make  any  loan 
"  Every  banker  or  banking  company  or  discount  whatever  until  its  or  their 
doing  business  under  this  act  is  re-  position  is  re-established  according  to 
quired,  in  addition  to  securities  for  the  terms  of  the  preceding  section.  A 
circulation  deposited  with  the  audi-  violation  of  this  provision  shall  be 
tor,  to  have  on  hand  at  all  times,  in  held  to  be  an  act  of  insolvency,  and  the 
specie,  an  amount  equal  to  one-third  auditor  shall  cause  the  necessary  steps 
of  all  their  other  cash  liabilities,  and  to  be  taken  for  the  liquidation  of  the 
for  the  other  two- thirds  of  said  liabil-  affairs  of  said  banker  or  banking  com- 
ities an  equal  amount  in  specie,  specie  pany,  as  in  case  of  insolvency ;  and 
funds,  bills  of  exchange,  or  discounted  every  director  or  manager  of  a  bank- 
paper  maturing  within  ninety  days  ing  company  who  participate  in  or 
and  not  renewable.  Civ.  Code  La.,  assent  to  such  violation,  shall  become 
§  300.  If,  at  any  time,  the  specie,  individually  liable  for  all  its  debts 
specie  funds  and  short  paper  held  by  and  obligations."    Ibid.,  §  301. 
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all  the  assets  of  the  bank  for  the  purpose  of  distribution 
among  its  creditors,  and  the  commissioners  in  liquidation  were 
manifestly  the  proper  persons  to  bring  actions  for  violations 
of  the  statute,  for  the  mere  purpose  of  preventing  a  multipli- 
city of  actions,  and  of  effecting  a  ratable  distribution  of  the 
assets  of  the  corporation,  if  for  no  other  reason;  and  if  the 
statute  did  not  say  that  liability  should  accrue  in  favor  of 
the  bank,  on  the  other  hand,  it  did  not  say  that  it  should  not 
accrue  in  favor  of  the  official  representative  of  its  creditors. 

§  6948.  Theory  that  He  Stands  in  the  Shoes  of  the  Corpo- 
ration. —  Other  courts  take  the  narrower  view  that  the  re- 
ceiver stands  in  the  shoes  of  the  corporation  itself,  the  same 
as  a  voluntary  assignee  stands  in  the  shoes  of  his  assignor, 
and  is  estopped  from  maintaining  any  action,  or  setting  up 
any  defense,  where  the  corporation  itself  would  have  been 
estopped.'  Another  statement  of  the  same  doctrine  is,  that 
receivers,  for  the  purpose  of  closing  up  the  concerns  of  an 
insolvent  bank,  have  no  rights  superior  to  those  which  the 
corporation  would  have  had  if  the  management  of  its  affairs 
had  continued  with  its  directors,  and  that  the  liabilities  of 
third  parties  are  not  changed  by  such  an  appointment.^  So, 
under  certain  statutes  of  New  York,'  it  has  been  held  that  the 
receiver  represents  merely  the  corporation  as  to  his  title  and 
the  defenses  which  are  available  to  him;  so  that,  under 
another  statute  prohibiting  corporations  from  setting  up  the 
defense  of  usury,  he  is  disabled  from  interposing  that  defense; 
and  this,  although  the  loan  was  effected  and  the  defense  inter- 
posed before  the  passage  of  the  act.  The  act  was  a  virtual 
repeal  of  the  usury  laws  of  the  State  so  far  as  corporations 
were  concerned,  and  was  held  to  be  retrospective  in  its 
operation.*  On  the  other  hand,  it  was  held  that  the  receiver 
of  a  corporation  cannot  recover  back  usurious  premiums  paid 


1  McLaren  v.  First  Nat.  Bank,  76  »  2  Rev.  Stat.  N.  Y.463,  464,  §§  39- 

Wia.  259;  s.  c.  45  N.  W.  Bep.  223,  41. 

»  Lincoln  v.  Fitch,  42  Me.  456.  *  Curtis  v.  Leavitt,  15  N.  Y.  9,  296. 
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by  it  on  the  loan  of  forbearance  of  money.'  So,  it  was  held 
that  the  receiver  of  an  insolvent  corporation  could  not  con- 
test the  validity  of  a  transfer  of  its  shares  not  entered  upon 
its  books,  where  the  corporation  itself  could  not  have  done  so 
by  reason  of  its  recognition  of  the  transferees  as  the  owners.' 
So,  it  has  been  held  that  the  defense  that  a  note  given  to  the 
corporation  was  diverted  from  the  purpose  for  which  it  waa 
given,  is  available  to  the  maker  of  the  note  in  an  action 
thereon  brought  by  the  receiver  of  the  assets  of  the  corpora- 
tion, to  the  same  extent  as  though  the  action  had  been 
brought  by  the  corporation  itself.* 

§  6949.  In  "What  Sense  the  Representative  of  the  Corpora- 
tion.—  In  certain  imperfect  senses  the  receiver  is  regarded 
as  the  representative  of  the  corporation.*  Thus  we  shall  see 
that,  by  the  rules  of  pleading  at  common  law,  in  bringing  an 
action  for  rights  belonging  to  the  corporation,  he  must  use 
the  name  of  the  corporation.®  He  is  the  representative  of  the 
corporation  in  respect  of  the  principle  that  certain  rights, 
possessed  against  the  corporation,  survive  against  him;  but 
in  strictness,  these  can  only  be  rights  against  the  property  of 
the  corporation,  and  not  merely  rights  subsisting  against  the 
corporation  personally.  Thus,  a  creditor  having  a  specific 
right  to  be  paid  out  of  the  earnings  of  a  railroad,  or  a  lien 
on  its  property  which  has  passed  into  the  hands  of  a  re- 
ceiver, based  on  a  contract  made  with  the  company  before 
his  appointment,  may  maintain  an  action  against  the  se- 
ceiver  to  enforce  such  rights,  leave  to  sue  being  obtained 
from  the  court  whose  officer  the  receiver  is;  and,  upon  re- 
covering judgment,  he  may  have  it  satisfied  out  of  the  earn- 
ings of  the  road  in  the  hands  of  the  receiver,  or  the  proceeds 

»  Butterworth  v.  O'Brien,  28  Barb.  »  Bell  v.  Shibley,  33  Barb.  (N.  Y.) 

(-N.  Y.)  187;  «.  c.  7  Abb.  Pr.  (N,  Y.)  610.     That   the  receiver,  um.er  the 

456;  16How.  Pr.  (N.  Y.)  503.    Com-  New  York   Code,   ^  317,   represents 

pare  Hungerford'a  Bank  v.  Potsdam  himself  and  the  estate,  but  not  the 

&c.  R.  Co.,  10  Abb.  Pr.  (N.  Y.)  24.  judgment  creditors, — see  McHargt). 

«  Cutting    V.  Damerel,    88  N.  Y,  Donelly,  27  Barb.  (N.  Y.)  100. 
410 ;  reversing  s.  c.  23  Hun  (N.  Y.),  *  See  ante,  §  3653. 

389.  »  Post,  §  6979. 
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of  the  foreclosure  sale  which  come  into  his  hands.*  But  as 
elsewhere  seen,  the  corporation  is  not,  in  general,  liable  for 
torts  committed  by  the  receiver,  or  his  agents  or  servants, 
in  the  management  of  its  property  while  in  his  exclusive 
custody  under  the  orders  of  the  court.* 

§  6950.  May  Impeach  Fraudulent  Conveyances  Made  by 
the  Corporation.  —  A  leading  exception  to  what  is  undoubt- 
edly the  general  principle,  that  the  receiver  stands  in  the 
shoes  of  the  corporation,  is  found  in  those  cases  which  hold 
that  he  may  maintain  suits  in  equity  to  impeach  conveyances 
made  by  the  corporation  of  its  property  for  the  purpose  of 
hindering,  delaying,  or  defrauding  its  creditors.'     The  power 


'  Howe  V.  Harding,  76  Tex.  17 ; 
«.  c.  18  Am.  St.  Eep.  17. 

'  Post,  §  7148;  Ohio  &c.  E.  Co.  v. 
Davis,  23  Ind.  553 ;  s.  c.  85  Am.  Dec. 
477;  Belli).  Indianapolis  &c.  E.  Co., 
53  Ind.  57 ;  Texas  &c.  E.  Co.  v.  Bled- 
soe (Tex.  Civ.  App.),  20  S.  W.  Eep. 
1153. 

'  Such  actions  were  maintained  in 
Leavitt  v.  Yates,  4  Edw.  Ch.  (N.  Y.) 
134,  139 ;  Leavitt  v.  Palmer,  3  N.  Y. 
19;  I.e.  51  Am.  Dec.  333.  See  also 
Whittlesey  v.  Delaney,  73  N.  Y.  571; 
Pittsburgh  Carbon  Co.  v.  McMiliin, 
119  N.  Y.  46;  Gillet  v.  Moody,  3  N.  Y. 
479;  Tuckerman  v.  Brown,  33  N.  Y. 
297;  «.  c.  88  Am.  Dec.  386;  Attorney- 
General  V.  Guardian  Mut.  Life  Ins. 
Co. ,  77  N.  Y.  272 ;  Alexander  v.  Eelfe, 
84  Mo.  495 ;  reversing  «.  c.  9  Mo.  App. 
133;  Bate  v.  Graham,  11  N.  Y.  237; 
Weston  V.  Loyfted,  30  Minn.  221; 
Bliss  V.  Doty,  36  Minn.  168.  Compare 
Brouwer  v.  Appleby,  1  Sandf.  (N.  Y.) 
158 ;  Brouwer  v.  Hill,  1  Sandf.  (N.  Y.) 
629;  Gillet  v.  Phillips,  13  N.  Y.  114. 
Mr.  High  points  out  that  the  rule  is 
the  same  under  the  New  York  Code 
of  Procedure,  and  in  other  States 
which  have  adopted  the  same  practice, 
in  the  case  of  a  receiver  appointed  in 


proceedings  supplementary  to  execution. 
"  Such  receiver  is  not  the  mere  agent 
or  representative  of  the  debtor,  but 
occupies  the  relation  of  a  trustee  for 
the  creditors  in  whose  behalf  he  is 
appointed  " :  Bostwick  v.  Menck,  40 
N.  Y.  383;  referring  also  to  Bost- 
wick V.  Menck,  4  Daly  (N.  Y.),  68;  re- 
versing s.  c.  8  Abb.  Pr.  (n.  s.)  (N.  Y.) 
169 ;  and  questioning  the  statements 
of  doctrine  in  Porter  v.  Williams,  9 
N.  Y.  142 ;  s.  c.  59  Am.  Dec.  519.  The 
learned  author  continues:  "He  is, 
therefore,  entitled  to  enforce  the 
rights  of  such  creditors  to  the  extent 
necessary  for  the  satisfaction  of  their 
demands :  Bostwick  v.  Menck,  4  Daly 
(N.  Y.),  68;  reversing  s.  c.  8  Abb.  Pr. 
(N.  s.)  (N.  Y.)  169 ;  Manley  v.  Eassiga, 
13  Hun  (N.  Y.),  288.  And  for  this 
purpose  he  may  institute  actions  in 
his  own  name  to  set  aside  fraudulent 
assignments  or  transfers  of  his  prop- 
erty made  by  the  debtor  with  a  view 
of  defeating  his  creditors,  and  may 
recover  the  property  so  transferred, 
for  the  purpose  of  applying  it  in  satis- 
faction of  the  judgments.  Porter  ». 
Williams,  9  N.  Y.  142;  t.  c.  59  Am! 
Dec.  519;  Bostwick  v.  Menck,  40 
N.   Y.   383;    Manley  v.  Eassiga,   13 
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to  do  this  necessarily  springs  from  his  position  as  the  repre- 
sentative of  all  the  creditors.*  Althougli  the  assets  of  the  cor- 
poration are  said  to  be  a  trust  fund  for  its  creditors,^  from 
the  mere  statement  of  which  principle  it  would  seem  to  follow 
that  a  conveyance  made  by  the  corporation  in  fraud  of  its 
creditors  ought  to  be  regarded  as  ultra  vires  iu  such  a  sense 
that  the  corporation  ought  to  be  allowed,  in  its  character  of 
trustee  for  its  creditors,  to  maintain  an  action  to  set  it  aside, 
especially  seeing  that  in  many  cases  it  might  be  regarded  as 
an  r.ct  done  by  its  unfaithful  directors  in  breach  of  their  duty, 
and  hence  such  an  act  as  ought  not  to  bind  or  estop  the  stock- 
holders acting  at  large,  or  a  board  of  directors  subsequently 
elected,  —  yet  the  courts  undoubtedly  proceed,  in  regard  to 
fraudulent  conveyances  made  by  corporations,  on  the  princi- 
ple which  applies  to  such  conveyances  when  made  by  individ- 
uals, in  so  far  as  to  hold  that  they  are  good  between  the  parties, 
in  such  a  sense  as  to  estop  the  grantor. 

§  951.  Further  of  This  Subject. —  Again,  some  difficulty 
arises  in  applying  the  principle  that  the  receiver  may  main- 
tain an  action  to  impeach  such  a  conveyance,  growing  out  of 
the  fact  that,  whereas  he  represents  all  the  creditors,  yet  some 
of  them  may  be  creditors  who  sustain  such  a  relation  to  the 
transaction  that  they,  in  suing  alone,  would  have  no  standing 
in  equity  to  maintain  a  bill  for  this  purpose.  For  instance, 
in  respect  of  the  power  to  impeach  fraudulent  conveyances 
or  diversions  of  funds,  a  very  important  distinction  exists  be- 
tween prior  and  subsequent  creditors.*     Some  of  the  creditors 

Hun  (N.Y.),  288;  Hamlin  w.  "Wright,  49   Wis.   379;    -with^which  compare 
23  Wis.  491.    But  see,  cmtra,  Higgins  Viles  v.  Bangs,  36  Wis.  131 ;  Hurt  v. 
V.  Gillesheiner,   26  N.  J.  Eq.   308."  Clarke,  56  Ala.  19 ;    «.  c.  28  Am.  Eep. 
High  on  Eeceivers    (2d    ed.),  §454.  761;  Ootzhausen  ti.  Judd,  43  Wis.  213; 
The  learned  author  gives  a  further  «.  c.  28  Am.  Rep.  539  •  Huiskamp  v. 
explanation  of  the  doctrine  and  its  Moline  Wagon   Co.,  121   U.  S.  310; 
variations,  in  the  same  text  and  note.  Schmidlapp  v.  Currie,  ^5  Miss.  597 ; 
'  Ante,  §  6946.  s.  c.  30    Am.    Eep.    530,   and    note. 
"  Ante,  a  1569,  2951.  These  cases    relate    to   transactions 
'  See,  for  instance,  Farwell  v.  Met-  where  one  partner  applies  the  prop- 
calf,  63  N.  H.  276 ;  Haben  v.  Harshaw,  erty  of  the  firm  in  payment  of  his  inr 
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represented  by  the  receiver  might  be  subsequent  creditors  who 
would  have  no  standing  in  equity  to  impeach  mere  voluntary 
conveyances.^  To  illustrate  this,  let  us  take  the  case  where 
the  president  of  a  corporation  misappropriated  its  assets  to  the 
payment  of  his  individual  debt,  and  no  objection  within  the 
corporation  was  raised  to  his  act  until  six  months  later,  after 
a  receiver  had  been  appointed,  and  an  action  was  brought  by 
the  receiver  to  set  aside  the  transaction,  —  and  it  was  held 
that  he  could  not  recover,  especially  in  the  absence  of  proof 
that  the  corporation  was  insolvent  or  indebted  to  anyone  at 
the  time  when  the  transaction  took  place.  The  court  held 
that,  on  the  showing  made,  the  receiver  could  not  recover, 
and  expressed  doubts  whether,  even  if  it  had  appeared  in  the 
record  that,  at  the  time  of  the  appointment  of  the  receiver, 
the  corporation  was  insolvent,  the  receiver  would  be  entitled 
to  recover,  as  the  representative  of  creditors  who  became  such 
subsequent  to  the  transaction.^  But  this  may  be  an  unsub- 
stantial requirement;  since  it  is  well  settled  that  a  conveyance 
void  in  part  for  actual  fraud  is  void  in  toto.  The  general 
principle  is  as  first  above  stated;  and  accordingly,  it  has  been 
held  that  a  receiver  may,  in  his  own  name,  maintain  an  action 
to  set  aside  and  vacate  a  judgment  rendered  against  the  cor- 
poration, on  the  ground  that  it  was  obtained  without  consid- 
eration and  by  collusion  with  the  officers  of  the  corporation, 
and  in  fraud  of  its  creditors.*  The  power  of  the  receiver  so 
to  proceed  is  even  more  clear  where  the  object  of  his  action 
is  to  impeach  fraudulent  transfers  and  misappropriations  of 
the  assets  by  the  officers  of  the  corporation,  without  the  au- 
thority of  tlie  directors, — so  that  the  transaction  itself  is 
illegal,  and  in  no  proper  sense  the  act  of  the  corporation.* 


dividual   debt,  and  several  of  them      t).  First  Nat.  B  nk,  76  Wis.  259,  264; 
make  a  distinction  between  the  rights      «.  c.  45  N.  W.  Rep.  223. 
of  prior  and.subsequent  creditors  of  '  McLaren  v.  First  Nat.  Bank,  76 

the  firm,  in  respect  of  their  power  to      Wis.  259 ;  s.  c.  45  N.  W.  Rep.  223. 
impeach  such  a  transaction.  '  Whittlesey  v.  Delaney,  73  N.  Y. 

*  This  was  pointed  out  in  McLaren      571. 

*  Gillett  V.  Phillips,  13  N.  Y.  114. 
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§  6953.  And  Other  Illegal  Diversions  of  its  Funds.  —  So, 

where  the  statute  prescribes  a  certain  prerequisite  to  the  exe- 
cution of  a  mortgage  by  the  corporation,  —  as,  for  instance, 
the  consent  of  two-thirds  of  the  stockholders,  —  and  the  mort- 
gage is  executed  without  complying  with  such  prerequisite, 
the  receiver  may  maintain  an  action  to  set  it  aside  as  ultra 
vires}  So,  as  already  stated,^  an  action  may  be  maintained 
by  the  receiver  of  an  insolvent  corporation  against  its  stock- 
holders to  recover  dividends,  improperly  declared  and  paid  to 
them  at  a  time  when  the  company  was  insolvent;'  and  he  may 
join  as  defendants,  creditors  of  the  corporation,  for  the  purpose 
of  restraining  them  individually  from  proceeding  against  the 
stockholders  separately.*  In  such  an  action,  any  claims 
which  the  defendant  may  have  against  the  corporation  cannot 
be  allowed  as  a  set-off,  because  the  receiver  represents,  not  the 
company  but  the  creditors,  and  to  allow  a  set-off  to  the  par- 
ticular stockholder  would  operate  to  prefer  him  as  a  creditor.* 
So,  it  has  been  held,  that  a  receiver  of  the  property  of  a  cor- 
poration may  avoid  a  chattel  mortgage  made  by  the  corporation, 
on  the- ground  that  it  was  not  filed  according  to  law,* — the 
reason  being  that  he  represents  creditors,  and  that  until  such 
a  filing,  the  mortgage  is  not,  under  the  governing  statute,  good 
as  against  the  creditors. 

§  6953.  May  Sue  to  Kecover  Assets  Fraudulently  Diverted 
by  the  Officers  of  the  Corporation.  —  From  what  has  preceded, 
it  is  perfectly  clear  that,  under  any  theory  of  the  scope  of  the 
powers  of  a  receiver,  he   may  maintain  actions  to   recover 

»  Vail  V.  Hamilton,  85  N.  Y.  453;  »  Osgood  «.  Ogden,  4  KeyeB  (N.Y.), 

affirming  s.  c.  20  Hun  (N.  Y.),  355.  70;  ante,  §  3786,  et  seq. 

'  Ante,  ii  2135,  2136,  2962,  2963.  «  Farmers'  Loan  &c.  Co.  «.  Minne- 

•  Osgood  V.  Laytin,  8  Keyes  {N.Y.),  apolis  Engine  &c.  Works,  35  Minn. 
521 ;  Osgood  v.  Ogden,  4  Keyes  (N.  Y.),  543 ;  «.  c.  29  N.  W.  Eep.  349.  In  like 
70.  Contra,  Butterworth  v.  O'Brien,  manner,  it  has  been  held,that  the  as- 
24  How.  Pr.  (N.  Y.)  438,  where  it  was  signee  under  the  late  bankruptcy  law 
held  that  such  right  of  action  to  re-  might  avoid  a  chattel  mortgage  which 
cover  such  dividends  was  in  the  cred-  was  void  as  to  the  creditors  of  the 
itors  themselves.  bank,  for  want  of  ^Knj.  BankofLeav- 

*  Osgood  V.  Laytin,  lupra.  enworth  v.  Hunt,  11  Wall.  (U.  S.)  391. 
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moneys  of  the  corporation  fraudulently  diverted  from  its 
treasury  or  custody  by  its  unfaithful  directors  or  officers.  In 
such  a  case,  he  clearly  proceeds  in  right  of  the  corporation,  be- 
cause the  fraudulent  and  unfaithful  acts  of  the  directors  or 
officers  must  be  regarded  as  having  been  done  in  fraud  of  the 
corporation  itself,  and  not  merely  in  fraud  of  its  creditors.' 
But,  whether  they  can  be  so  regarded  in  all  cases,  will  not 
aflFect  the  power  of  the  receiver,  where  it  is  conceded  that,  in 
his  character  of  representative  of  the  creditors,  he  may  im- 
peach fraudulent  conveyances  made  by  the  corporation  itself.* 

§  6954.  Corporation  not  Bound  to  Kedeeni  Obligations  of 
a  Receiver.  —  The  principle  already  explained,  that  the  cor- 
poration, from  whose  possession  the  property  is  wrested  for 
the  purpose  of  being  placed  in  the  hands  of  a  receiver,  does 
not  occupy  toward  the  receiver  the  relation  of  a  principal  to- 
ward his  agent,^  unless  in  exceptional  cases,*  prepares  us  for 


»  Ante,  ^  4119,  4121. 

'  Thus,  it  has  been  held,  under  the 
Missouri  statute  relating  to  the  wind- 
ing up  of  insolvent  insurance  com- 
panies (1  Wag.  Mo.  Stat.,  p.  753,  §  41), 
that  the  receiver  represents  both  the 
creditors  and  the  stockholders  of  the 
company,  and,  when  authorized  by 
the  proper  order  of  court,  may  sue  in 
his  own  name  to  recover  assets  of  the 
company,  from  one  who  has  wrong- 
fully appropriated  or  wasted  them 
throuf^h  the  fraud  or  with  the  con- 
nivance or  assistance  of  the  officers  of 
the  company.  "The  receiver,"  said 
the  court,  in  "  instances  such  as  this, 
represents  both  the  creditors  and 
stockholders,  and  is  regarded  as  the 
trustee  for  them.  He  cannot,  it  is 
true,  overthrow  any  valid  act  of  the 
corporation  which  he  represents ;  but 
when  acts  have  been  done  in  fraud  of 
the  rights  of  creditors,  he  may  liti- 
gate for  their  benefit,  though  the  act 
in  question  be  valid  as  to  the  corpora- 
tion itself;   in  which  case  he  holds 


adversely  to  the  corporation."  Alex- 
ander V.  Eelfe,  74  Mo.  495,  916,  onin-  . 
ion  by  Sherwood,  0.  J. ;  reversing 
s.  c.  9  Mo.  App.  133.  This  case  may  be 
studied  as  affording  a  very  apt  illus- 
tration of  the  rule.  Cases  involving 
the  same  subject-matter  are:  Alex- 
ander V.  Williams,  14  Mo.  App.  13, 28, 
and  Alexander  «.  EoUins,  14  Mo.  App. 
109 ;  s.  c.  affirmed,  84  Mo.  657.  Com- 
pare Gill  V.  Bahs,  72  Mo.  424. 

'  Ante,  §  6940;  post,  §  7148.  The 
following  observations  by  Mr.  Com- 
missioner Martin  are  believed  to  be 
sound  and  judicious:  "As  a  general 
rule,  a  corporation  cannot  be  sub- 
jected to  obligations  or  liabilities  in- 
curred by  the  receiver,  or  his  agents 
or  servants,  while  in  charge  of  the 
corporate  property.  The  receiver,  in 
his  official  capacity,  and  the  property 
in  his  charge,  are  alone  liable  in  such 
causes  of  action."  Heath  v.  Missouri 
&c.  E.  Co.,  83  Mo.  617, 622. 

*  Post,  §  7149. 
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the  further  statement  of  doctrine  that  the  corporation  is  not 
bound  to  make  good  the  contracts  or  engagements  made  by  a 
receiver  who  has  been  in  the  temporary  custody  of  its  prop- 
erty. This  doctrine  is  subject,  however,  to  the  reservation 
that  the  court  may  impose  on  the  railway  company,  receiving 
its  property  back  from  the  receiver,  or  upon  a  newly  formed 
or  reorganized  company  receiving  it  from  him  after  a  fore- 
closure sale,  the  condition  of  making  good  his  obligations, 
such  as  outstanding  receiver's  certificates,  floating  debts,  claims 
for  damages,  outstanding  railway  tickets,  and  the  like.  But 
unless  a  case  is  brought  within  the  scope  of  such  a  reser- 
vation, the  railroad  company  is  not  bound  to  make  good  the 
engagements  of  the  receiver;  and  accordingly,  where  a  rail- 
road company,  on  receiving  possession  of  its  road  from  a 
receiver,  executed  a  bond  to  indemnify  him  against  all  debts 
and  liabilities  incurred  by  him,  in  pursuance  of  an  order  of 
court  which  also  required  claims  to  be  presented  within  sixty 
days,  it  was  not  bound  to  redeem  tickets  issued  by  the  receiver.' 

§  6955.  Estoppels  against  Keceivers.  —  It  must  be  obvious 
that  where  the  receiver  is  appointed  by  a  court  of  equity,  he 
occupies  the  position  of  a  mere  officer  of  the  court,  and  has 
not  the  liberty  of  independent  action  that  a  private  person 
would  have;  and  consequently  there  is  not  the  same  room  for 
the  operation  of  estoppels  against  him  as  might  arise  against 
a  private  individual.  In  so  far  as  he  stands  in  the  shoes  of  the 
corporation  whose  property  has  passed  into  his  hands,  whatever 
will  estop  the  corporation  will  estop  him;  but  this  principle 
does  not  extend  so  far  as  to  estop  him  from  exercising  those 
rights  of  action  which  he  may  exercise  in  behalf  of  creditors 
against  the  unlawful  or  fraudulent  acts  done  by  the  corpora- 
tion or  in   its  name.*    It  has  been  held  that  a  mere  pro  forma 

'■  Godfrey  v.  Ohio  &c.  E.  Co.,  116  corporation  executed  a  deed  of  its 

Ind.  30 ;  s.  c.  18  N.  E.  Rep.  61 ;  15  property  to  a  trustee  for  the  benefit 

West.  Eep.  533.  of  such  of  its  creditors    as    should 

'  Ante,  §  6950,  et  seg.    A  case  in  accept  extension  notes  secured  by  it. 

Connecticut  may  be  cited  as  illustrat-  A  savings  bank,  which  was  a  creditor, 

ing  this  principle.  A  manufacturing  voted  to  accept  the  extension  notes, 
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report  of  a  referee  in  favor  of  claims  which  consist  of  void 
judgments  against  the  corporation,  and  an  order  of  court 
directing  their  paj'meiit  pro  rata,  is  not  an  adjudication  of 
their  validity,  such  as  estops  the  receiver  from  bringing  an 
action  to  recover  the  amounts  realized  by  the  judgment  cred- 
itors from  a  prior  execution  sale  thereunder.' 


to  be  held  as  collateral  to  the  original 
notes,  and  to  grant  extensions,  receiv- 
ing at  the  same  time  a  considerable 
sum  as  semi-annual  interest  in  ad- 
vance. A  large  number  of  other 
creditors  took  like  action.  It  was 
held  that  the  savings  bank  could  not 
afterwards  repudiate  its  acceptance 
of  the  benefits  of  the  deed  and  attack 
it  for  fraud.  The  savings  bank  was 
managed  by  a  board  of  trustees.  At 
the  time  when  they  took  the  action 
above  referred  to,  the  bank  had  sus- 
pended payment,  and  was  in  an  em- 
barrassed condition,  and  its  affairs 
had  been  investigated  and  reported 
upon  by  a  committee  appointed  by 
the  Governor  of  the  State  under  the 
governing  statute,  but  no  receiver  had 
been  appointed.  It  was  held  that  it 
still  remained  the,  duty  of  the  trus- 
tees to  use  their  best  judgment  in 
managing  its  affairs,  and  that  they 
had  the  power  to  accept  the  provi- 
sions of  the  deed.  Soon  after,  a 
receiver  of  the  savings  bank  was 
appointed.  It  was  held  that  he  could 
not  repudiate  the  action  of  the  trus- 
tees in  accepting  the  deed.  The  court 
reasoned  correctly,  that  a  receiver 
of  a  corporation  can  repudiate  acts  of 
the  corporation  done  in  violation  of 
law  and  in  fraud  of  creditors?  but 
that  this  is  an  exception  to  the  gen- 
eral rule,  which  is,  that  he  stands  in 
the  shoes  of  the  corporation,  and 
before  he  can  be  allowed  to  repudiate 


corporate  acts,  a  case  should  be  made 
which  clearly  appears  to  be  within 
the  exception.  Greene  v.  Sprague 
Man.  Co.,  52  Conn.  330.  The  court 
also  reasoned  that  if,  in  violation  of 
the  agreement,  the  plaintiff  were  per- 
mitted to  appropriate  a  portion  of  the 
trust  estate  to  the  exclusive  use  of  the 
estate  represented  by  him,  it  would 
operate  as  a  fraud  upon  all  the  other 
assenting  creditors.  Ibid.;  citing  the 
following  cases :  Ex  parte  Alsop,  1  De 
Gex,  F.  &  J.  289 ;  Ex  parte  Stray,  L. 
B.  2Ch.374;  Adlum  ?).  Yard,  IRawle 
(Pa.),  163;  «.  c.  18  Am.  Dec.  608; 
Bodley  v.  Goodrich,  7  How.  (U.  S.) 
276;  Clay  v.  Smith,  3  Pet.  (U.  S.) 
411;  Rapalee  v.  Stewart,  27  N.  Y. 
310 ;  Chafee  v.  Fourth  Nat.  Bank,  71 
Me.  514 ;  s.  c.  36  Am.  Rep.  345.  These 
cases  are  to  the  general  effect  that  an 
arrangement,  such  as  the  court  had 
under  consideration,  cannot  be  re- 
pudiated by  a  creditor  who  has  re- 
ceived a  dividend  under  it;  and 
the  Connecticut  court  accordingly 
reasoned  that  the  savings  bank,  hav- 
ing received  an  advance  of  interest 
under  the  arrangement,  its  receiver 
could  not  play  fast  and  loose,  and 
keep  what  it  had  received  and  re- 
pudiate the  rest.  That  such  conduct 
is  tantamount  to  a  ratification,  see 
ante,  §  5303. 

1  Varnum  v.  Hart,  25  N.  Y.  St. 
Kep.755;  ».  c.  6  N.  Y.  Supp.  346. 

5511 


5  Thomp.  Corp.  §  6959.]     receivers  of  corporations. 


CHAPTER    CLXII 

COLLEOXiNG   THE  ASSETS. 

Section  Seotion 

6959.  What  assets  pass   to    the  re-     6967.  No  right  of  set-off  in  respect  of 

ceiver.  claims  purchased  after  sua- 

6960.  May  have  a  mandamus  to  com-  pension. 

pel  State  ofllcer  to  pay  over     6968.  Doctrine  illustrated  by  the  case 
funds.  of  bank  bills. 

6961.  "What  rights  of  action  pass  to     6969.  Aiding  the  receiver  by  writ  of 

bim.  assistance. 

6962.  Enforcing  liability  of  stockhold-     6970.  Delivery  of  property  to  receiver 

era.  enforced  by  process  of  con- 

6963.  The  same  subject  continued.  tempt, 

6964.  Theory  that  debtors  to  the  cor-      6971.  Eemedy  of  receiver  in  case  of 

poration  have  full  right   of  property  levied  on  by  sheriff 

set-off.  prior  to  his  appointment. 

6965.  Whether  debtor  entitled  to  Bet-     6972.  Loss  ofmoneydeposited  in  bank. 

off.  6973.  Power  of  receiver  to  compro- 

6966.  Further  of  this  subject.  mise  debts. 

§  6959.  What  Assets  Pass  to  tlie  Receiver.  —  This  ques- 
tion cannot  be  answered  with  a  dash  of  the  pen.  It  depends 
upon  the  scope  of  the  governing  statute,  in  the  case  of  a  statu- 
tory receivership,  where  the  limits  of  the  statute  are  not 
restrained  by  the  order  of  the  court;  it  also  depends  upon  the 
order  of  the  court  appointing  the  receiver,  where  he  is  appointed 
by  a  court.  It  further  depends  upon  the  power  of  the  court 
to  make  the  order;  for,  if  there  is  a  governing  statute,  the 
order  may  be  in  excess  of  the  power  conferred  by  the  statute, 
and  if  there  is  none,  it  may  be  in  excess  of  the  inherent  power 
possessed  by  the  court.  Certainly,  all  the  tangible  property 
and  rights  in  action  of  the  corporation  pass  into  the  custody 
and  power  of  the  receiver.^    We  have  already  seen  that  all 

^  This  was  at  one  time  held  to  carry  by  a  banking  corporation  with  the 

with  it  the  right  to  maintain  an  action  Comptroller  of  the  State,  under  the 

upon  a  stockholder's   bond,  deposited  banking  statute,  for  the  security  of 
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property  comes  into  the  hands  of  the  receiver  subject  to  exist- 
ing valid  liens,  and  that  the  appointment  of  a  receiver  does 
not  operate  to  displace  liens  or  vested  rights.*  It  must  follow, 
as  a  general  rule,  that  the  receiver  is  not  entitled  to  the 
custody  of  property,  already  in  custodia  legis,  by  reason  of 
having  been  attached  by  the  sheriff  under  a  valid  writ  of 
attachment,  —  unless  the  statute  under  which  the  receiver  is 
appointed,  in  express  terms,  dissolves  the  liens  of  such  attach- 
ments. It  must  equally  follow  that,  unless  there  is  a  statute 
so  operating,  —  and  such  was  the  late  Federal  bankruptcy 
law,  —  if  property  which  has  been  attached  passes  into  the 
hands  of  the  receiver,  he  takes  it  subject  to  any  right  of  pref- 
erence acquired  by  the  attaching  creditor  by  virtue  of  his 
levy.  And  where  the  value  of  the  property  is  more  than 
sufficient  to  satisfy  such  attaching  creditor,  he  must  pay  over 
to  the  sheriff  enough  to  satisfy  the  judgment  in  the  attach- 
ment suit,  and  also  the  costs  of  that  proceeding,  and  reserve 
the  residue  for  administration  under  his  own  trust.  This, 
the  writer  conceives  to  be  the  general  principle;  but  cases  are 
met  with  which  hold  that,  on  the  dissolution  of  a  corporation 
and  the  appointment  of  a  receiver,  he  is  entitled  to  the  pos- 
session of  property  of  the  corporation  which  has  been  pre- 
viously attached,  in  case  no  judgment  in  the  attachment  suit 

its  bills :  Van  Steenwyck  v.  Sackett,  the  money  realized  by  the  superintend- 

17  Wis.  645.    And  where  a  judgment  ent  of  the  insurance  department  from 

had  been  entered  up  by  the  Comp-  the  sale  of   the  securities  deposited 

troller,  under  a  warrant  of  attorney  with   him  by  the  company,  as  soon 

given  for  that  purpose,  it  was  held  as  the  sale  has  taken  place,  and  the 

that  it  might  be   allowed  to  stand  superintendent  cannot  withhold  the 

and  be  enforced  by  a  receiver  subse-  funds  until  the  receiver  is  ready  to 

quently  appointed.    Ibid.    Later  the  make    distribution.     The     State    is 

Supreme   Court,   overruling  on  this  merely  the  custodian  of  the  securities, 

point  the  decision    just  cited,   held  and  when  they  have  been  converted 

that  the  bank  comptroller   and  not  into  money  under  the   provisions  of 

the  receiver  was  the  proper  person,  the  act,   the    receiver    becomes  the 

under  the  statute,  to  bring  such  an  rightful    custodian    of     the    money, 

action.     Rusk  v.  Van  Norstrand,  21  Attorney-General  v.  North  American 

Wis.  159.     Under  a  statute  of  New  Life  Ins.  Co.,  80  N.  Y.  152;  affirming 

York  (New  York  Laws  1869,  ch.  902,  «.  c.  18  Hun  (N.  Y.),  470;  58  How. 

^  8; ,  the  receiver  of  a  registered  policy  Pr.  (N.  Y.)  197. 
life  insurance  company  is  entitled  to  '  Ante,  §  6903. 
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has  been  rendered  against  the  corporation.*  If  a  judgment  has 
been  rendered  in  an  action  against  the  corporation,  and  an 
execution  has  been  issued  thereon  and  levied  upon  property 
of  the  corporation  prior  to  the  appointment  of  the  receiver,  and 
the  property  nevertheless  comes  into  his  hands,  —  he  is  bound 
to  account  to  the  sheriff  for  the  proceeds  of  it,  and  the  execu- 
tion creditor  and  sheriff  may  have  such  proceeds  paid  over  to 
the  sheriff,  so  far  as  necessary  to  satisfy  the  execution,  on  a 
motion  made  to  the  court  in  the  nature  of  an  intervening 
petition.* 

§  6960.  May  have  a  Mandamus  to  Compel  State  Officer 
to  Pay  over  Funds.  —  Where  funds  are  in  the  bands  of  an 
officer  of  a  State,  as  is  often  the  case  where  insurance  com- 
panies are  required,  under  the  statutes  of  the  State,  to  deposit 
securities  with  the  Treasurer,  Comptroller,  or  other  State  officer, 
as  a  condition  of  their  license  to  do  business  in  the  State,  and, 
under  the  operation  of  the  governing  statute,  the  receiver 
becomes  entitled  to  the  custody  of  such  securities,  or  of  the 
money  into  which  they  may  have  been  converted, —  he  may 
have  a  mandamus  against  the  State  officer  to  compel  him  to 
deliver  the  securities  or  pay  the  money  to  him.*  But  the  re- 
ceiver of  an  insolvent  insurance  company,  appointed  in  an 
action  by  a  creditor  or  stockholder,  is  not  entitled  to  the  custody 
of  the  securities  deposited  with  the  superintendent  of  insur- 


^  Frailey  v.  Central  Fire  Ins.  Co.,  firming  e.  c.  18  Hun  (N.  Y.),   470 ; 

9Phila.  (Pa.)219.  58  How.  Pr.  (N.  Y.)  197.    That  the 

'  Eich    V.    Loutrel,    9    Abb.    Pr.  proceeds  of  the  sale  of  such  securities 

(N.    Y.)    356;    s,    c.    18    How.    Pr.  go  to  the  receiver:  Attorney-General  r. 

(N.   Y.)    121;    Ee    North    American  North    American    Life   Ins.   Co.,   89 

Gutta  Percha  Co.,  9  Abb.  Pr.  (N.  Y.)  N.  Y.  94;   modifying  s.  c.  26  Hun 

79.     Circumstances  under  which  the  (N.  Y.),  294. 

receiver  of  a  railroad  was  entitled  to  *  Euggles  v.  Chapman,  59  N.  Y. 

the  insurance  money  oi  St.  hotel,  which  163;  affirming  s.   c.  1  Hun  (N.  Y.), 

was  held  to  be  appurtenant  to  the  324.     See  also  People  v.  Chapman,  64 

railroad :  United  States  Trust  Co.  v.  N.  Y.  557 ;  Ee  Guardian  Mut.  Life 

Wabash  &c.  E.  Co.,  32  Fed.  Eep.  480.  Ins.  Co.,  74  N.  Y.  617;  affirming  s.  c. 

'  Attorney-General ».  North  Amer-  13  Hun  (N.  Y.),  115.    The  receiver  of 

ican  Life  Ins.  Co.,  80  N.  Y.  152;  af-  an  insolvent  bank  in  Vermont  has 
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§  6961.  Wliat  Bights  of  Action  Pass  to  Him.  —  Upon 
this  question  no  general  rule  can  be  stated;  but  here  it  will 
again  be  necessary  to  recur  to  the  question  whether  the  re- 
ceiver is  appointed  under  the  provisions  of  a  statute,  or  by  a 
court  in  virtue  of  its  chancery  powers,  and  in  either  case, 
whether  he  is  appointed  for  the  mere  purpose  of  holding  the 
interim  custody  of  property  pending  a  judicial  proceeding 
affecting  it,  or  for  the  purpose  of  winding  up  the  affairs  of  the 
corporate  or  individual  debtor,  and  distributing  the  assets. 
The  rights  of  action  which  pass  to  a  statutory  receiver  are 
measured  by  the  provisions  of  the  statute.  For  instance, 
dividends,  improperly  declared  and  paid,  remain,  at  least  in 
theory  of  equity,  a  part  of  the  assets  of  the  corporation;  and 
the  stockholders  who  have  improperly  received  such  divi- 
dends will  be  charged,  as  trustees,  in  respect  of  them,  under  the 
principles  of  equity,  and  will  be  compelled  to  surrender  them 
to  the  receiver  of  the  corporation  for  administration.  This 
is  undoubtedly  the  general  rule;*  and  yet,  in  a  case  where  the 
administration  proceeded  under  a  statute,  it  was  held  that  the 
receiver  could  not  maintain  an  action  to  recover  dividends  im- 
properly declared  and  paid,  because  the  right  of  action  belonged 
to  the  creditors,  and  had  not  been  vested  in  him  by  the  statute.  ^ 

been  held  entitled  to  a  mandamus  to  an  insurance  company  for  violation 
compel  the  State  treasurer  to  pay  over  of  the  insurance  laws,  takes,  through 
to  him,  out  of  the  fund,  known  as  the  its  receiver,  possession  of  the  com- 
bank  fund,  a  sum  sufficient  for  dis-  pany's  securities  as  a  necessary  inci- 
charging  the  excess  of  the  indebted-  dent,  and  must  distribute  the  property 
ness  of  the  bank  beyond  its  effects,  among  those  entitled  to  it.  Accord- 
provided  such  fund  was  large  enough,  ingly,  a  bill  filed  hy  the  Superintendent 
But  it  was  held  that  the  writ  should  of  Insurance  against  the  receiver, 
not  require  payment  of  any  money  of  asking  advice  as  to  the  disposal  of  the 
the  State,  as  distinguished  from  the  securities,  is  properly  dismissed.  The 
bank  fund,  nor  require  the  treasurer  Superintendent  of  Insurance  brings 
to  pay  any  money  of  his  own,  on  the  the  action,  but  the  court  makes  the 
theory  of  his  having  subjected  him-  distribution.  Kelfe  v.  Spear,  6  Mo. 
self  to  a  liability  for  the  deficit  of  the  App.  129. 

fund,  by  reason  of  having  wrongfully  ^  Ante,  §§  2185,  2136,  2954,   2963, 

made  payments  from  it  to  banks  not  3430,  3562. 

entitled  to  such  payments.    Eeceiver  a  Butterworth  ©.O'Brien,  39  Barb. 

V.  State  Treasurer,  39  Vt.  92.    In  Mis-  (N.  Y.)  192. 


souri,  the  Circuit  Court,  on  dissolving 
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§  6962.  Enforcing  LiaMlity  of  Stockholders.  —  This  sub- 
ject has  been  much  considered  in  a  former  title.*  It  there 
appears  that  the  usual  practice,  in  the  winding  up  of  a  cor- 
coration,  is,  first,  to  take  and  state  an  account  by  a  reference 
to  a  master  in  chancery  or  referee,  for  the  purpose  of  ascer- 
taining to  what  extent,  if  any,  it  will  be  necessary  to  assess 
the  stockholders  to  raise  a  fund  to  liquidate  the  debts  and  pay 
the  costs.  When  the  court,  on  the  report  of  the  master,  ascer- 
tains how  much  will  probably  be  necessary,  it  will  make  an 
order  requiring  the  stockholders  to  pay  the  percentage  which 
will  raise  the  fund  required,  if  they  be  assessable  to  that  ex- 
tent.^ The  receiver  will  then  proceed  to  collect  this  percent- 
age from  the  stockholders.  If  they  refuse  to  pay  it  upon  such 
reasonable  notice  as  may  be  prescribed  by  the  court,  the  re- 
ceiver will  (assuming  that  the  court  has  so  ordered),'  bring 
actions  at  law  against  the  stockholders  severally,  to  enforce 
what  is  due  by  each  under  the  order  of  assessment,  or  bring 
an  action  in  equity  against  all  of  them  collectively,  if  they 
reside  within  the  jurisdiction,  and  if  other  circumstances  exist 
making  that  mode  of  proceeding  convenient.  It  has  been 
distinctly  held  that  he  may  proceed  in  either  way, —  by  an 
action  at  law  against  each,  or  by  a  suit  in  equity  against  all;* 
and  we  have  already  had  occasion  to  examine  cases  in  which 
both  modes  were  upheld.*  We  have  already  gone  over  the 
question  of  the  power  of  a  court  to  superintend  the  adminis- 
tration, and  to  make  such  an  interlocutory  order  of  assess- 
ment as  will  be  binding  upon  those  stockholders  who  have 
not  been  cited  as  parties  defendant  in  the  winding  up  pro- 
ceeding,—  with  the  conclusion,  now  firmly  established  in  the 
courts  of  the  United  States  and  in  most  other  American 
courts,  in  favor  of  the  existence  of  such  a  power,  —  the  theory 
being  that  the  stockholders  are  bond  by  representation  through 
the  corporation.  *     The  Supreme  Court  of  Iowa  have  held  that 

'  Ante,  §  3549,   et  seq.;  and  else-  *  Stanton    v.    Wilkeson,    8    Ben. 

where  in  that  title.  (U.  S.)  357 ;  ante,  §  3567. 

»  Ante,  §  3386.  "  Ante,  §§  3455,  3460,  3569. 

»  Ante,  §  3537,  et  seg.  '  Ante,  §§  3486,  8494,  3495,  3499. 
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a  court  has  no  jurisdiction  to  grant  an  interlocutory  order 
making  an  assessment  on  the  unpaid  shares  of  stock  of  an 
insolvent  corporation,  in  an  action  against  such  corporation 
for  the  appointment  of  a  receiver,  as  against  stockholders  who 
are  not  made  parties  to  the  proceedings,  where  the  bill  con- 
tains no  allegations  that  the  stockholders  are  too  numerous 
to  be  made  parties;^  and  such  also  seems  to  be  the  doctrine 
of  the  Supreme  Court  of  Illinois.^  The  doctrine  is  extremely 
inconvenient  in  practice,  and  is  destitute  of  support  in  anal- 
ogy. It  would  require  the  court  to  hear  the  objections  of  each 
separate  stockholder,  however  numerous,  against  the  propri- 
ety of  the  assessment,  and  to  implead  everyone  sought  to  be 
charged,  whether  residing  within  the  State  of  the  forum  or 
in  a  foreign  jurisdiction.  It  would,  therefore,  give  them  the 
privilege  of  objecting  to  the  assessment,  which  they  would  not 
have  had  while  the  corporation  was  a  going  concern;  for  we 
have  already  seen  that,  while  the  corporation  is  a  going  con- 
cern, in  the  absence  of  fraud  or  oppression,  the  propriety  of 
the  assessment  is  a  matter  lodged  in  the  sound  discretion  of 
the  directors,  and  in  their  discretion  alone.*  Where  the  re- 
ceiver proceeds  under  a  statutory  authorization  and  without 
an  order  of  court,  and  recovers  a  judgment  against  the  stock- 
holder for  the  entire  balance  unpaid  in  respect  of  the  shares 
held  by  him,  the  court  may,  notwithstanding,  control  the  con- 
duct of  the  receiver,  just  as  a  court  may  control  its  own  writ 
ot  fieri  facias,  so  as  to  restrain  the  receiver  from  collecting  any 
more  than  the  stockholder's  fair  proportion  of  the  sum  nec- 
essary to  discharge  the  debts  which  are  to  be  discharged  in 
the  proceeding  in  which  the  receiver  was  appointed.*  It  may 
be  stated,  as  a  general  rule,'  that  the  receiver  cannot  bring 
such  actions  against  stockholders  in  the  absence  of  a  statutory 
authorization,  unless  he  receives  authorization  from  the  court 
appointing  him.* 

1  Lamar  Ins.  Co.  v.  Hildreth,  55  *  Clarke  «.  Thomas,  34  Ohio  St.  46. 

Iowa,  248.  »  Post,  §  6977. 

«  Chandler  v.  Brown,  77  111.  333;  '  But  see  ante,  §§  3553,  3620,  as  to 

Chandler  v.  Dore,  84  111.  275.  statutory  assignee). 

»  Ante,  §§  1705,  1706. 
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§  6963.  The  Same  Subject  Continued. —  Under  a  statute 
of  Maine/  relating  to  the  winding  up  of  insolvent  banks,  it 
has  been  held  that,  before  the  receiver  of  such  a  bank  can 
file  a  bill  in  equity  against  the  stockholders,  the  court  must 
decide  that  the  other  assets  of  the  corporation  are  insufficient 
to  pay  the  claims  against  it,  and  that  the  allegation  in  the 
bill  of  the  receiver,  that  such  a  decision  has  been  made,  must 
be  proved  by  the  record  of  a  judgment  to  which  the  bank  was 
a  party:  docket  entries  in  a  proceeding  under  a  petition,  to 
which  the  bank  was  not  a  party,  are  not  sufficient.^  It  has 
been  held  in  Massachusetts  that  the  legislature  have  the  power 
to  pass  an  act  authorizing  receivers  of  a  banking  corpora- 
tion, against  which  a  perpetual  injunction  has  been  ordered, 
to  make  a  ratable  assessment  upon  the  stockholders,  of  an 
amount,  in  the  opinion  of  the  receivers,  sufficient  to  make  up 
the  probable  deficiency  of  funds  in  their  hands  for  the  pay- 
ment of  its  bills,  subject  to  the  approval  of  the  Supreme 
Judicial  Court,  upon  notice  to  all  parties;  and  to  impose  a 
penalty  of  twelve  per  cent  per  annum  upon  all  stockholders 
who  neglect  to  pay  such  assessment.'  It  is  not  necessary,  to 
give  jurisdiction  to  the  Circuit  Court  of  the  United  States  of 
a  bill  by  a  judgment  creditor  of  a  corporation,  for  the  seques- 
tration of  its  property  and  the  appointment  of  a  receiver, 
with  power  to  collect  from  the  stockholders  their  unpaid  sub- 
scriptions, —  that  the  corporation  has  tangible  property  within 
the  district,  but  all  of  its  property  may  consist  of  unpaid  sub- 
scriptions.* In  Missouri,  a  sheriff  acting  as  receiver  of  the 
effects  of  a  corporation,  by  virtue  of  an  appointment  made 
by  the  court  under  a  statute,^  has  no  power,  by  suit  in  his 

'  Maine  Rev.  Stat.,  ch.  47.  Hun  (N.  T.),  193;  «.  c.  10  IT.  Y.  St. 

'  Hewett  V.  Adams,  54  Me.  206.  Rep.  23.   That  the  power  of  a  receiver, 

'  Com.  V.  Cochituate  Bank,  3  Al-  under  the  English  Railway  Compa- 

len(Mass.),  42.    Compare  ante,  §5437.  niea  Act  of  1867,  does  not  extend  to 

*  Winans  v.  McKean  R.  &c.  Co.,  6  getting    in    unpaid    calls,  —  see    Ee 

Blatchf .  (U.  S.)  215.  That  the  receiver  Birmingham  &o.  R.  Co.,  18  Ch.  Div. 

cannot  sue  for  the  unpaid  subscrip-  165. 

tiona,  the  right  of  action  being  in  the  *  Gen.   Stats.    Mo.    1865.    p.   642, 

creditors,  —  see  Tucker  v.  Gilman,  45  §§  20,  21;  Rev.  Stats.  1879,  §  554. 
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own  name,  to  enforce  the  liability  of  a  stockholder  to  the  cor- 
poration for  unpaid  stock,  which  is  not  due  according  to  the 
terms  of  his  subscription,  and  for  which  no  call  has  been 
made.*  The  remedy  of  a  judgment  creditor  is  to  proceed  by 
motion  for  execution,  under  another  statute."  But  in  the  same 
State,  where  a  corporation  makes  a  voluntary  assignment  for 
the  benefit  of  its  creditors,  under  a  statute,  by  reason  of  its 
insolvency,  the  assignee  may  maintain  actions  to  collect  the 
unpaid  installments  due  by  the  stockholders  in  respect  of  their 
shares,  and  no  assessment  by  the  court  is  required,  where  the 
whole  amount  will  be  necessary  to  liquidate  the  debts  of  the 
company.* 

§  6964.  Theory  that  Debtors  to  the  Corporation  have  Full 
Kight  of  Set-off.  —  It  is  believed  to  be  a  principle  regularly 
acted  upon  in  the  administration  of  the  estates  of  deceased  per- 
sons, that  those  who  were  indebted  to  the  deceased  at  the  time 
of  his  death,  and  to  whom  the  deceased  was  also  indebted, 
have  a  complete  right  of  set-off,  discount,  or  defalcation,  as  it 
is  called  in  the  jurisprudence  of  different  States,  to  the  full 
extent  of  the  debt  which  they  owe,  as  completely  as  they 
would  have  had  during  the  lifetime  of  the  decedent,  and  this 
wholly  without  reference  to  the  question  whether  the  State  is 
solvent   or  insolvent.'*     Some  of  the  American   State  courts 

'  Hannah  v.  Moberly  Bank,  67  Mo.  which  are  two  totally  different  things. 

678.  The  administrator  must  insist  upon 

^  Ibid.;  ante,  §  3602,  et  seg.  the  right  of  set-off,  because  he  repre- 

•  Ante,  §  3553.  sents  all  the  creditors  and  distrib- 

♦  Ely  V.  Com.,  5  Dana  (Ky.),  398,  utees,  and  he  cannot  give  away  the 
and  other  cases,  infra.  The  subject  assets  to  which  they  are  entitled,  to 
of  the  right  of  set-off  in  courts  of  pro-  any  particular  creditor  who  may  also 
bate  is  treated  by  Judge  Woerner,  be  a  debtor  to  the  estate.  His  obli- 
in  his  admirable  work  on  the  Amer-  gation  to  collect  with  diligence  the 
ican  Law  of  Administration,  though  debts  due  the  estate  requires  him  to 
in  a  condensed  form  (2  Woern.  Adm.,  insist  upon  every  such  right  of  set-off. 
§  398) ;  but  a  reading  of  his  text  leads  But  whether  one  who  is  a  debtor  to 
to  the  conclusion  that  he  is  dealing  the  estate,  where  it  is  insolvent,  can 
rather  with  the  right  of  set-oft  which  insist  upon  this  right  of  set-off,  be- 
may  and  must  be  exercised  by  the  comes  a  question  relating  to  prior- 
administrator,  rather  than  that  which  ities  among  creditors;  for  to  allow  it  as 
may   be   exercised   by    the   debtor,  to  him  gives  him  an  advantage  over 
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have  applied  this  principle,  by  analogy,  to  the  case  of  the 
winding  up  of  a  deceased  corporation,  and  have  upheld  the 
same  complete  right  of  set-off.* 

§  6966.  Whether  Debtor  Entitled  to  Set-off. —  The  prin- 
ciple by  which  to  determine  whether  a  debtor,  against  whom 
the  receiver  proceeds  to  collect  a  debt,  is  entitled  to  set  off, 
against  the  demand  of  the  receiver,  any  debt  which  the  cor- 
poration may  be  owing  to  him,  seems  to  be  the  same  as  that 
which  is  applied  in  the  settlement  of  the  estates  of  deceased 
persons,  to  which  we  have  already  referred.^  We  have  seen 
that  that  principle  is  that,  if  the  circumstances  are  such  that 
a  right  of  set-off  existed  prior  to  the  death  of  decedent,  it  may 
be  asserted  against  his  personal  representative  after  his  death.' 
So,  in  the  case  of  an  insolvent  corporation,  if  the  right  of  set- 
off existed  prior  to  the  suspension  of  the  corporation,  the  mere 
appointment  of  a  receiver  does  not  affect  it.*  This  results 
from  the  principle  thus  clearly  stated  by  Cornell,  J.,  with 


other  creditors,  in  that,  to  the  extent 
of  the  set-off,  he  gets  payment  in  full, 
whereas  they  are  ohliged  to  take  a 
pro  rata  share,  less  than  the  full 
amount  of  their  demands.  There  is, 
however,  no  suggestion  in  the  text 
of  JuJge  Woerner  of  any  difference 
in  respect  of  this  right,  between  sol- 
vent and  insolvent  estates ;  and  it  may 
be  assumed  that,  if  any  such  differ- 
ence had  been  exhibited  in  the 
adjudications,  it  would  have  been 
discovered  by  a  writer  of  such  thor- 
ough and  careful  research.  The  only 
limitation  upon  the  right  exhibited 
in  his  text  is  that  it  does  not  exist  in 
respect  of  claims  maturing  after  the 
grant  of  letters.  But  clearly  it  does 
exist  in  respect  of  claims  maturing  in 
the  lifetime  of  the  decedent,  so  that 
the  right  might  have  been  exercised 
upon  a  settlement  made  with  him, 
and  this  wholly  without  reference  to 
the  question  whether  the  estate  is 
solvent  or  insolvent :  Martin  v.  White, 
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58  Vt.  398 ;  Knecht  v.  Unit«d  States 
Sav.  Inst.,  2  Mo.  App.  563;  Light  v. 
Leininger,  8  Pa.  St.  403.  It  has  been 
held  that  this  right  of  set-off  exists 
even  where  the  debt  matured  after 
the  death  of  the  deceased  insolvent : 
Skiles  V.  Houston,  110  Pa.  St.  254. 

iFinnell  v.  Nesbit,  16  B,  Mon. 
(Ky.)  351. 

'  Ante,  §  6964,  note.  Compare  ante, 
§  3785,  et  seq. 

'  See  specially  as  to  national  banks, 
post,  §  7298,  et  seq. 

*  Millerr. Receiver,! Paige (N.Y.), 
443;  Be  Middle  District  Bank,  1 
Paige  (N.  Y.),  585;  s.  c.  19  Am.  Dec. 
452;  United  States  Trust  Co.  v.  Har- 
ris, 2  Bosw.  (N.  Y.)  75;  Clarke  v. 
Brockway,  3  Keyes  (N.  Y.),  13 ;  Clarke 
V.  Hawkins,  5  E.  I.  219;  Balch  v. 
Wilson,  25  Minn.  299 ;  8.  c.  33  Am, 
Eep.  467;  Colt  v.  Brown,  12  Gray 
(Mass.),  233;  American  Bank  ti.  Wall, 
56  Me.  167. 
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reference  to  an  insolvent  national  bank:  "  The  respective  rights 
and   liabilities  existing  between  the  bank  and  its  creditors 
and  debtors  became  fixed  when  its  insolvency  occurred,  and  it 
passed  into  the  hands  of  the  receiver  appointed  by  the  Comp- 
troller of  the  Currency.     All  the  property  and  assets  of  the 
association  then  became  a  fund  legally  dedicated,  first,  to  the 
satisfaction  of  any  claim  of  the  United  States  government,  for 
any  deficiency  in  the  proceeds  of  the  bonds  pledged  for  the 
redemption  of  its  notes,  to  meet  the  amount  necessary  to  be 
expended  for  that  purpose;   and,  second,  for  a  ratable  dis- 
tribution of  the  balance  among  its  general  creditors,  upon  the 
principle  of  equality.     No  subsequent  lien  could  be  created, 
or  right  or  preference  obtained,  in  respect  to  any  of  the  assets 
or  property  of  the  bank,  which  did  not  exist  at  that  time." ' 
To  give,  from  a  single  case,  a  double  illustration  of  this  prin- 
ciple, —  if,  at  the  time  when  the  receiver  of  a  national  bank 
is  appointed,  the  bank  is  indebted  to  A.  upon  a  note  not  yet 
due,  and  A.  is  indebted  to  the  bank,  but  upon  a  note  overdue^ 
and  afterwards  the  receiver  sues  A.  upon  his  overdue  note,  A. 
cannot  claim  the  right  to  have  the  note  of  the  bank  held  by 
him,  which  was  not  due  when  the  receiver  was  appointed,  set 
off"  against  his  note  held  by  the  bank,  which  was  then  over- 
-  due.     The  reason  is,  that  if  he  had  paid  his  note  to  the  bank 
when  it  became  due  according  to  its  terms,  the  money  so  paid 
would  have  gone  into  the  assets  of  the  bank,  and  would  have- 
passed  into  the  hands  of  the  receiver  for  ratable  distribution 
among  all  the  creditors  of  the  bank;  and  the  law  will  not  allow 
him.  as  one  of  the  creditors  of  the  bank,  to  get  an  advantage 
over  the  other  creditors  by  the  wrong  of  withholding  pay- 
ment of   his  obligation  to  the  bank,  it   being  a  going  con- 
cern, until  an  obligation  of  the  bank  held  by  him  matures." 
If,  again,  the  note  of  the  bank  held  by  him  is  the  joint  obli- 
gation of  the  bank  and  a  third  person,  and  if  he,  after  the 
appointment  of  the  receiver,  transfers  a  part  interest  in  this 

» Balch  V.  WUson,  25  Minn.  299,     National  Bank    v.  Colby,  21  Wall. 
S02;  «.  c.  33  Am.  Eep.  467.    See  also      (U.  S.)  609. 

»  Balch  V.  Wilson,  25  Minn.  299;  s.  c.  33  Am.  Rep.  467. 
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note  to  another  person,  the  reasons  which  deny  his  right  of 
set-off  are  rendered  stronger:  he  had  no  right  of  set-off  prior 
to  the  suspension  of  the  bank,  because  there  was  no  mutu- 
ality of  indebtedness,  —  the  bank  was  liable  to  him  jointly 
with  another  party;  and  .this  want  of  mutuality  was  further 
increased  by  his  act  in  transferring  an  interest  in  the  obliga- 
tion of  the  bank  held  by  himself,  to  a  third  person  after  the 
suspension  of  the  bank.  ^ 

§  6966.  Furtlier  of  This  Subject.  —  It  has  been  held,  how- 
ever, that  it  makes  no  difference  with  the  application  of  this 
principle,  whether  the  debt  of  the  corporation  was  then  pay- 
able, or  has  since  become  due.  "  If,"  said  Chancellor  Wal- 
worth, "  a  debtor  claims  to  offset  bills  which  were  then  in  the 
hands  of  any  other  person  for  his  use,  the  receiver  should  be 
satisfied  he  was  the  real  owner  of  the  bills  at  that  time;  and 
if  the  amount  due  thereon  is  lost,  that  the  loss  will  legally 
and  equitably  fall  on  such  debtor,  and  not  upon  the  person 
who  had  them  for  his  use."  *  If  the  receiver  is  compelled  to 
resort  to  the  indorser  where  the  real  debtor  is  unable  to  pay, 
such  indorser  can  offset  the  bills  of  the  bank  which  he  held 
at  the  time  it  stopped  payment,  unless  ho  is  indemnified  by 
the  real  debtor.'  This  right  of  set-off  may  be  asserted  by 
persons  who  have  deposited  money  in  the  bank  in  a  represent- 
ative or  trust  capacity,  —  as  for  instance,  a  public  adminis- 
trator. Such  a  person  has  been  held  to  occupy  toward  the 
bank  a  situation  similar  to  that  which  would  be  occupied  by 
an  attorney  or  solicitor  depositing  money  in  the  bank  for 
different  clients,  in  one  general  account,  in  his  own  name 
as  attorney  or  solicitor,  to  be  drawn  out  upon  his  own  checks 
as  desired.  In  neither  case  could  the  bank  object  to  pay 
money  to  the  depositor,  or  to  allow  it  to  be  set  off  against  the 
demand  in  favor  of  the  bank,  unless  they  had  notice,  from 
the  persons  having  an  equitable  claim  thereon,  not  to  paj'^  it. 

'  Balch  i).  Wilson,  25  Minn.  299;  »  Ee  Middle  District  Bank,  1  Paige 

a.  c.  33  Am.  Rep.  467,  (N.  Y.),  585;  «.  c.  19  Am.  Dec.  452. 

1  Md. 
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Neither  would  the  right  of  set-off  depend  upon  the  question 
whether  the  depositor  was  personally  liable  in  case  of  loss,  by 
the  failure  of  the  bank.* 

§  6967.  No  Kight  of  Set-off  In  Respect  of  Claims  Pur- 
chased after  Suspension.  —  The  statement  of  doctrine  in  the 
preceding  section  necessarily  implies  that  the  debtor  of  a  cor- 
poration must  have  been  such  while  the  corporation  was  a 
going  concern;  otherwise  he  would  have  had  no  right  of  set-off 
prior  to  its  suspension.  It  follows  that  he  has  no  right  of 
set-off  in  respect  of  claims  purchased  after  such  suspension. 
It  would  be  contrary  to  the  most  ordinary  conceptions  of 
equity  to  allow  the  debtor  of  an  insolvent  corporation  to  pur- 
chase debts  and  outstanding  liabilities  at  such  prices  as  they 
might  command,  and  establish  them  as  offsets  against  his 
own  debt  to  the  extent  of  their  full  value.^  In  the  winding  up 
of  insolvent  estates  by  means  of  receivers,  a  larger  right  of 
set-off  is  often  allowed  than  the  so-called  right  of  discount 
which  exists  in  actions  at  law.  In  the  latter  case  the  well- 
known  principle  is,  that  the  debts  must  be  strictly  mutual,  or 
no  right  of  set-off  exists.' 

'  Millert).Eeceiver,lPaige(N.y.),  just  set-offs  in  favor  of  such  person 

443.  or  persons,  in  all  cases  in  whicli  it 

'  Colt  V.  Brown,  12  Gray  (Mass.),  shall  appear  to  them  that  the  same 

233 ;  American  Bank  v.  Wall,  56  Me.  ought  to  be  allowed  according  to  law 

167.    That  no  such  right  of  offset  ex-  and  equity."    It  was  held  that  this 

iats  on  the  part  of  shareholders  who  statute  gave  the  receivers  a  larger 

are  aiso  creditors,  —see  ante,  §  3797.  right  in  the  allowance  of  set-offs  than 

That  no  such  right  of  offset  exists  on  would  exist  in  controversies  at  law. 

the  part  of  other  debtors,  — see  Ee  "  It  gives  to  the  receivers  an  equitable 

Middle  District  Bank,  1  Paige  (N.  Y.),  power,  and  they  are  to  exercise  it  ac- 

585;   s.  c.  19  Am.  Deo.  452;  Bank  of  cording  to  the  justice  of  the  case." 

Niagara   v.  Eosevelt,  9  Cow.  (N.  Y.)  Therefore,  it  was  held  that  the  cred- 

409.  itor    of    an    insolvent  bank,   having 

*  Cases  illustrating  this  principle  security  for   a    specific    debt,   to  an 

are  Ex  parte  Deeze,  1  Atk.  228;   Ex  amount  greater  than  that  debt,  might 

parte  Prescot,  1  Atk.  230 ;  Atkinson  set  off  the  excess  against  other  debts 

V.  Elliott,  7  T.  E.  378;   State  Bank  due  by  the  bank  to  him,  and  this  ex- 

u.  Eeceivers,   3    N.   J.   Eq.   266.    A  cess  did  not  belong   to   the  general 

statute  of  A'i'w  Jersey  enacted  that,  "  in  fund  in  the  hands  of  the  receivers  for 

case  of  mutual  dealings  between  the  distribution  among  all  the  creditors, 

said  corporation  and  any  other  person  State  Bank  v.  Eeceivers,  3  N.  J.  Eq. 

or  persons,  the  receivers  are  to  allow  266. 
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§  6968.  Doctrine  Illustrated  by  the  Case  of  Bank  Bills.  — 

The  doctrine  of  the  two  preceding  sections  is  illustrated  in  the  case 
of  insolvent  banks  of  issue,  by  holdings  to  the  effect  that  the  debtor 
of  such  a  bank,  when  sued  by  its  receiver  or  assignee,  has  a  right  of 
set-off  to  the  extent  of  any  bills  of  the  bank  which  he  held  at  the 
time  when  it  suspended,  but  that  he  has  no  such  right  of  set-off  in 
respect  of  any  bills  of  the  bank  which  may  have  come  into  his 
hands  after  the  date  of  its  suspension.'  The  reason  which  upholds 
the  right  of  set-off  in  the  former  case  is  that,  as  the  bills  were  pay- 
able by  the  bank  on  demand,  the  right  of  set-off  existed  at  the  time 
when  the  receiver  was  appointed.  If  the  bills  had  been  obligations 
of  debt  issued  by  the  bank,  payable  at  a  day  subsequent  to  the  date 
of  its  failure,  the  principle  would  not  apply. 

§  6969.  Aiding'  the  Receiver  by  Writ    of  Assistance.  —  If 

the  possession  of  the  receiver  is  resisted,  he  is  entitled  to  a 
writ  of  assistance,  and  it  seems  that  this  issues  on  his  applica- 
tion, as  a  matter  of  course,  but  it  can  only  be  executed  against 
a  party  to  the  suit;  it  cannot  be  executed  against  one,  wlio, 
without  being  a  party  to  the  suit,  claims  the  right  to  hold 
the  property  by  an  adverse  title  or  possession.  It  cannot,  for 
instance,  be  executed  by  one  who  has,  previous  to  the  appoint- 
ment of  the  receiver,  come  into  possession  of  the  property  as 
the  receiver  of  another  court.^  The  principle  is  the  same  as 
that  which  obtains  in  the  case  where  real  property  has  been 
sold  under  a  decree  foreclosin'^  a  mortgage,  and  possession 
of  it  is  adversely  held  by  persons  who  were  not  parties  to  the 
foreclosure  suit.  In  such  a  case  the  court  making  the  decree 
of  foreclosure  has  no  jurisdiction,  in  a  summary  proceeding, 
to  determine  their  rights  or  title  to  the  premises.'  The  power 
of  the  court  in  such  cases  seems,  at  most,  to  extend  to  persons 
holding  property  in  privity  with  parties  to  the  suit,  aud  to 
purchasers  of  it  pendente  lite. 

»  Miller  ».  Receiver,  1  Paige  (N.Y.),  •  Gelpeke  «.  Milwaukee  &c.R.  Co., 

444 ;  Re  Middle  District  Bank,  1  Faige  11  Wis.  454. 

(N.  Y.),  585;  s.  c.  19  Am.  Dec.  452;  '  Frelinghuysen  v.  Golden,  4  Paiga 

American  Bank  v.  Wall,  56  Me.  167;  (N.Y.),204;  Van  Hook u.Throckmor- 

Colt    V.    Brown,   12    Gray    (Mass.),  ton,  8  Paige  (N.  Y.),  33;  Boynton  ». 

233;    Clarke   v.    Hawkins,    5    E.   I.  Jackway,  10  Paige  (N.  Y.),  307;  Mc- 

219.  Chord  v.  M'Olintock,  5  Litt.  CKy.)  304. 
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§  6970.  Delivery  of  Property  to  Keceiver  Enforced  by  Pro- 
cess of  Contempt. — When  a  court  appoints  a  receiver  of  a 
corporation,  it  is  usual  to  make,  as  a  part  of  its  order,  an 
order  upon  the  corporation,  its  officers,  agents,  and  all  per- 
sons, being  parties  to  the  action  or  their  privies,  having  pos- 
session of  any  of  its  properties,  to  deliver  the  same  to  the 
receiver,  —  making  the  order  as  detailed  and  explicit  as  the 
court,  and  the  counsel  soliciting  the  appointment,  may  con- 
sider necessary.  If  the  order  is  violated,  it  will  be  enforced 
by  the  usual  process  of  contempt,  in  the  same  manner  as  the 
court  would  proceed  in  the  case  of  the  violation  of  its  in- 
junction} 

§  6971.  Kemedy  of  Receiver  In  Case  of  Property  IJevied 
on  l)y  Sheriff  Prior  to  his  Appointment.  —  If  property  has 
been  levied  upon,  under  valid  process,  by  the  sheriff,  prior  to 
the  appointment  of  the  receiver,  no  principle  is  understood 
under  which  the  appointment  dissolves  the  levy,  unless  the 
statute  law  applicable  to  the  proceeding  in  which  the  receiver 
has  been  appointed,  has  this  effect.  If  the  statute  has  this 
effect,  and  if  the  receiver,  notwithstanding  the  levy,  is  en- 
titled to  the  custody  of  the  property,  subject  to  the  lien  (if 
any)  which  the  levy  may  give,  it  is  said  that  his  remedy  to 
recover  the  same  is  by  action,  and  not  by  a  motion  to  set  aside 
the  levy.* 

§  6972.  toss  of  Money  Deposited  in  Bank. — The  receiver 
is  appointed  to  hold  the  custody  of  the  property  and  money 
of  which  he  is  ordered  to  take  possession,  and  if  he  substi- 
tutes the  custody  of  another  for  that  of  himself,  he  simply 
makes  that  other  his  agent  or  bailee,  and  becomes  respon- 
sible for  his  misprisions.  If,  therefore,  a  receiver,  without 
an  order  of  the  court,  or  without  authority  in  some  governing 
statute,  elects  to  deposit  the  m.oney  which  comes  into  his  pos- 

^  See,  for   illustration,  American  >  Andrews  v.  Paschen,  67  Wis.  413; 

Construction  Co.  v.  Jacksonville  &c.  citing  Gelpeke  v.  Milwaukee  &c.  B. 

R.  Co.,  52  Fed.  Rep.  937 ;  ante,  §  6448,  Co.,  11  Wis.  454. 
et  sen, 
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session  in  a  bank,  —  he  cannot,  it  has  been  held,  substitute 
the  credit  of  the  banker  for  his  own  responsibility  as  its  ulti- 
mate custodian,  but  if  the  bank  fails  he  must  bear  the  loss.' 
So,  it  has  been  held  that  a  receiver,  acting  as  guardian,  is 
derelict  in  his  duty,  when  he  invests  the  estate  of  his  ward, 
by  depositing  it  in  a  bank  in  another  State  without  security, 
however  solvent  such  bank  may  be  at  the  time;  so  that,  if  the 
bank  fails,  the  receiver  will  have  to  bear  the  loss.'*  But,  not- 
withstanding the  foregoing,  it  is  believed  that  it  cannot  be 
affirmed,  as  a  general  rule  of  equity,  that  a  receiver  is'guilty 
of  negligence  in  depositing  the  funds  or  securities  wliicli 
come  into  his  hands,  with  o  reputable  banker,  instead  of  run- 
ning the  risk  of  keeping  them  in  his  own  custody,  —  so  that 
if  the  bank  fails  he  must  bear  the  loss.'  Indeed,  if  a  receiver 
were  to  attempt  to  keep  the  moneys  and  securities  coming 
into  his  custodj"^,  in  his  own  safe,  and  they  should  there  be 
destroyed  by  fire  or  robbery,  it  would  be  a  serious  question 
whether  he  ought  not  to  be  made  liable,  on  the  ground  of  not 
having  used  that  ordinary  diligence  which  business  men  in  the 
custody  of  like  funds  and  securities  use, — which  diligence,  it 
is  well  known,  generally  consists  in  depositing  them  with  a 
reputable  banker,  or  in  the  vaults  of  a  safe-deposit  company. 

§  6973.  Power  of  Receiver  to  Compromise  Debts. — It  may 

be  assumed,  on  general  principles,  that  the  power  of  a  receiver 
to  compromise  debts  due  the  estate  of  which  he  is  receiver, 
cannot  be  properlj'  exercised  without  an  order  of  the  court; 
and  that  even  then,  a  power  so  delicate  ought  not  to  be  exer- 

'  Eicks  «.  Broyles,  78  Ga.  610;  s.  c.      funds  in  his  hands,  parts  a\  Ith  gocd 

6  Am.  St.  Eep.  280.  Possibly  this  money  and  substitutes  tlie  cn'ilit  of 
conclusion  is  strengthened,  when  the     the  bank  for  the  same. 

further  consideration  appears  that,  to  '  State  v.  Gooch,  97  N.  0. 186 ;  s.  c. 

deposit  money  in  bank  has  the  effect  2  Am.  St.  Kep.  284. 
in  law  of  lending  it  to  the  bank,  and  '  That  a  receiver,  in  such  case,  is 

creating  merely  the  relation  of  debtor  not  liable,  see  Knight  v.  Plymouth,  1 

and  creditor  between  the  banker  and  Dick.  120;  s.  c.  3  Atk.  480;  Eowth  v. 

the  depositor  (Gumbel  v.  Abrams,  20  Howell,  3  Ves.  565.     And  so  as  to  the 

La.  An.  568;  «.  c.  96  Am.  Dec.  426),  <reos«rerof  a  railway  company :  Atlan- 

—  so  that  a  receiver,  so  depositing  the  tic  &c.  R.  Oo.  ■;;•  Gowles,  69  N.  C.  S-). 
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cised  without  an  examination  and  report  by  a  master  in 
chancery.  The  Revised  Statutes  of  the  United  States  pro- 
vide that  a  receiver  of  a  national  banking  association  "upon 
the  order  of  a  court  of  record  of  competent  jurisdiction,  may 
sell  or  compound  all  bad  or  doubtful  debts."  ^  The  State 
courts  of  ordinary  jurisdiction  are  understood  to  be  "courts  of 
record  of  competent  jurisdiction"  within  the  meaning  of  this 
statute,  and  it  is  the  constant  practice  of  receivers  of  such 
banks  to  apply  to  such  courts  for  orders  authorizing  them  to 
compromise  what  they  report  to  the  court  as  being  bad  or 
doubtful  debts;  and  it  is  believed  that  this  power  has  been 
greatly  abused  and  corruptly  exercised.  The  receiver  selects 
some  easy-going  judge  of  a  State  court,  who  will  pass  the 
desired  order  almost  as  a  matter  of  course.  The  proper  man- 
ner in  which  the  judge  should  treat  such  applications  is  illus- 
trated by  a  decision  of  Mr.  District  Judge  Ross,  of  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  Cali- 
fornia, to  whom  such  a  receiver  applied,  uuder  the  above 
statute,  for  an  order  to  compound  the  statutory  liability  of 
certain  stockholders,  by  accepting  payment  of  a  gross  sum  less 
than  the  amount  due,  in  satisfaction  and  discharge  of  their 
liability.  The  court  held  that,  although  more  money  would 
be  thus  realized  than  by  judicial  proceedings  to  enforce  their 
liability,  yet,  as  it  appeared  probable  that  they  had  made 
fraudulent  conveyances  of  their  property  to  avoid  their  liability, 
the  order  ought  to  be  refused.''  It  has  been  held  that  the 
District  Court  of  the  United  States,  for  the  district  in  which  the 
administration  is  taking  place,  has  jurisdiction  to  make  orders 
of  compromise  under  this  statute;'  and  of  this  there  can  be 
little  doubt.* 

1  Eev.  Stat.  U.  S.,  §  6234.  Where  the   receiver  of    a    national 

'  Ee  Stockholders,  53  Fed.   Eep.  bank  compromised  suits  with  coun- 

38.  sel  for  the  United  States,  it  was  held 

'  Matter  of  Piatt,  1  Ben.  (U.  S.)  that  the   compromises   would    not   be 

534.  reopened  yean    afterwards,  no  fraud 

*  See  the  reasoning  in  Kennedy  v.  being  alleged:  Henderson  v.  Meyers, 

Gibson,  8   "Wall.  (U.  S.)    498,  606.  H  Phila.  (Pa.)  616. 
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CHAPTER    CLXIII. 

ACTIONS  BY  THE  EECEIVEE. 

Section  Section 

6977.  Whether  the  receiver  can  sue     6984.  Actions  by  receivers  in  courts 

without  express  authority.  of  the  United  States. 

6978.  What  constitutes  such  author-     6985.  Jurisdiction  of  Federal  courts  as 

ity.  depending  upon  citizenship. 

6979.  Whether  he  must  sue  in  his  own     6986.  Reviving  in  favor  of  receiver 

name  or  in  the  name  of  the  actions  commenced  by  corpo- 

corporation.  ration. 

6980.  The  Federal   doctrine  on  this     6987.  Eevivor  of  actions  commenced 

subject.  by  the  receiver  and  pending 

6981.  Receiver  must  plead  and  prove  at  his  death  or  removal. 

his  official  character.  6988.  Effect  of  discharge  of  receiver 

6982.  Parties  to  actions  by  and  against  on  actions    pending  against 

receivers.  him. 

6983.  Not  necessary  that  corporation     6989.  Compulsory  reference  under  the 

should  join.  New  York  statute. 

§  6977.  Whether  the  Receiver  can  sue  Without  Express 
Authority.  —  The  answer  to  this  question  must  depend  upon 
considerations  already  adverted  to,*  —  whether  the  receiver  is 
a  statutory  receiver,  is  a  Receiver  pendente  lite,  or  is  a  receiver 
for  the  general  winding  up  of  the  affairs  of  the  corporation. 
The  general  rule  is,  that  the  receiver  cannot  bring  an  action 
without  express  authority  so  to  do,  derived  either  from  the 
statute  under  which  he  is  appointed,  or  from  the  order  of  the 
court  by  which  he  is  appointed.^  A  receiver  in  equity  is  an 
officer  of  the  court,  and  derives  his  power  from  the  orders  of 
the  court  by  which  he  is  appointed.  It  is  believed  that  he 
has  ordinarily  no  power  to  prosecute  suits  in  his  character  of 
receiver,  either  in  the  court  appointing  him  or  in  any  other 
court,  unless  empowered  to  do  so  by  the  court  appointing 
him.     Where  he  has  received  such  authorization,  there  can 

'  Ante,  §  6939. 

•  Manlove  v.  Burger,  38  Ind.  211 ;  Battle  v.  Davis,  66  N.  O.  252, 254. 
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be,  we  think,  no  question  about  his  power  to  sue,  provided 
the  court  by  which  he  was  appointed  acted  in  appointing 
him  in  virtue  of  the  general  power  of  a  court  of  equity.  The 
office  of  such  a  receiver  is  to  gather  in  and  administer  the 
assets  of  tlie  estate;  and  the  power  to  take  possession  of 
the  assets  must,  it  should  seem,  include  the  power  to  invoke 
the  aid  of  any  court  of  competent  jurisdiction  in  getting  pos- 
session of  them,  where  they  are  unlawfully  withheld  from 
him.  Where,  however,  a  receiver  is  appointed  in  pursuance 
of  the  provisions  of  a  statute,  then,  obviously,  the  statute  must 
be  referred  to  for  the  purpose  of  ascertaining  whether  it  is 
competent  for  the  receiver  to  exercise  this  power,  or  for  the 
court  appointing  him  to  confer  it  upon  him.  As  such  a 
power  is  necessary  for  the  complete  administration  of  an  in- 
solvent estate,  it  prima  facie  exists,  and  the  governing  statute 
will  not  be  construed  as  taking  it  away,  unless  its  terms 
plainly  exclude  any  other  conclusion.  When,  therefore,  a 
statute  provides  for  the  appointment  of  receivers  of  insolvent 
insurance  companies,  and  empowers  the  court,  in  which  the 
proceeding  to  wind  up  the  company  is  pending,  "  to  make 
such  orders  and  decrees  as  may  be  needful  ....  for  the  dis- 
solution of  the  company  and  the  winding  up  of  its  affairs," — 
this  is  held  to  include  the  power  to  make  orders  authorizing 
the  receiver  to  prosecute  suits  for  the  collection  of  the  assets 
of  the  company.'  The  rule  under  the  English  chancery  prac- 
tice appears  to  have  been  that  a  receiver  cannot  commence 
any  action  for  the  recovery  of  outstanding  property  without 
an  order  of  the  court  appointing  him;  and  that,  when  such  an 
order  is  made,  the  action  must  be  brought  in  the  name  of  the 
legal  owner,  who  will  be  compelled  to  allow  the  use  of  his  name 
upon  being  properly  indemnified  against  costs,  etc.,  out  of  the 
estate  and  effects  under  the  control  of  the  court.^  In  Wis- 
consin, it  is  said  that  a  receiver  of  rents  and  profits  should 
apply  to  the  court,  upon  notice  to  the  defendant,  for  authority 
to  prosecute  the  action  in  his  own  name  as  receiver.* 

«  Gill  V.  Balis,  72  Mo.  424.  »  King  v.  Outta,  24  "Wis.  627.  That, 

'  3Dan.  Gh.  Pr.  1977,  1991.  according   to  the    general  chancery 
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§  6978.  What  Constitutes  Such  Authority.  —  Where  a 
statutory  receiver  is  appointed,  —  not  by  a  court  but  by  a  min- 
isterial officer,  —  such  as  a  receiver  of  a  national  bank  appointed 
by  the  Comptroller  of  the  Currency,  —  it  is  a  sound  conclusion 
that,  although  the  statute  does  not  authorize  him  to  prosecute 
actions  in  direct  terms,  all  rights  of  action  to  collect  the  as- 
sets of  the  corporation  and  to  establish  its  rights  are  necessa- 
rily vested  in  him.* 


practice,  a  receiver  cannot  bring  an 
action  without  the  previous  sanction 
of  the  court,  whose  officer  he  is,  ap- 
pears to  be  well  settled.  Merritt  v. 
Merritt,  16  Wend.  (N.  Y.)  405,  410; 
Wynne  v.  Newborough,  1  Ves.  Jr. 
165 ;  Green  v.  Winter,  1  Johns.  Oh. 
(N.  Y.)  60 ;  Freeman  v.  Winchester, 
10  Smedes  &  M.  (Miss.)  577.  In 
Taylor  v.  Allen,  2  Atk.  213,  it  was 
held  that  a  receiver  appointed  to  col- 
lect the  assets  and  to  bring  actions  in 
the  name  of  the  executrix,  must  give 
security  to  indemnify  the  executrix  on 
account  of  such  actions.  In  Pitt  v. 
Snowden,  3  Atk.  750,  it  was  held  that 
a  receiver  appointed  by  the  court  of 
chancery  has  the  right  to  distrain  for 
rent,  and  need  not  apply  to  the  court 
for  a  particular  order  for  that  purpose, 
unless  there  is  a  doubt  as  to  who  has 
the  legal  right  to  the  rent.  In  Wynne 
1).  Newborough,  supra,  which  is  some- 
times cited  on  this  question,  nothing 
seems  to  have  been  determined,  ex- 
cept that  parties  moving  to  restrain 
the  receiver  from  ejecting  tenants 
could  not  succeed  in  their  motion,  be- 
cause they  had  not  sufficient  interest 
for  that  purpose.  But  in  a  subsequent 
case,  it  was  held,  not  only  incompe- 
tent for  a  receiver  to  eject  tenants 
without  a  previous  application  to  the 
court,  but,  moreover,  that  without 
such  sanction,  he  was  not  at  liberty 
even  to  defend  an  action  of  ejectment 
brought  against  himself.  Anonymous, 
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6. Ves.  287.  In  Green  v.  Winter,  1 
Johns.  Ch.  60,  which  is  sometimes 
cited  on  this  question,  Chancellor 
Kent,  on  the  application  of  a  party 
interested,  ordered  a  receiver  to  bring 
suits  in  the  name  of  the  trustee  who 
held  the  legal  title,  on  giving  security 
to  indemnify  him,  and  also  ordered 
that  the  receiver  should  hold  pos- 
session of  the  lands  recovered  and 
moneys  received  by  him,  subject  to 
the  further  order  of  the  court.  In  an 
early  chancery  case  in  Mississippi,  — 
Freeman  v.  Winchester,  10  Smedes  & 
M.  (Miss.)  577,—  it  was  left  undecided 
whether  the  Chancellor  could  author- 
ize his  receiver  to  bring  a  suit  in  his 
own  name,  but  it  was  held  that  if  he 
did  sue,  he  must  proceed  appropri- 
ately according  to  the  form  in  which 
he  brought  his  action;  that  is  to 
say,  he  could  not  bring  an  action  at 
law  in  the  court  of  chancery,  and  vice 
versa. 

^  Kennedy  v.  Gibson,  8  Wall. 
(U.  S.)  498,  506.  The  statute  is  Rev. 
Stat.  U.  S.,  5  5234.  It  authorizes  him 
to  "  collect  all  debts,"  etc.  Where  an 
order  had  been  made  in  a  suit  against 
a  firm,  reciting  that,  by  consent,  its 
attorney  was  authorized  to  collect  all 
insurance  moneys,  accounts,  and 
choses  in  action  due  the  firm,  and 
that,  by  like  consent,  the  question  of 
the  appointment  of  a  receiver  was  con- 
tinued to  the  next  term,  —  it  was  held 
that  this  did  not  constitute  him  the 
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§  6979.  "Whether  He  must  Sue  In  his  Own  Name  or  In 
the  Xame  of  the  Corporation. —  In  this  respect,  there  is  a 
distinction  between  the  principles  of  pleading  which  existed 
at  common  law  and  those  which  have  been  established  under 
the  modern  codes  of  procedure.  Unless  the  receiver  is  ap- 
pointed under  a  statute,  and  the  operation  of  the  statute  is  to 
vest  in  him  the  legal  title,  as  distinguished  from  the  mere 
right  of  possession  for  the  purposes  of  the  trust,  —  then  the 
theoretical  legal  title,  naked  though  it  be,  still  remains  in  the 
corporation,  and  when  the  receiver  brings  an  action  to  recover 
any  property  of  the  corporation,  or  to  recover  a  judgment 
upon  any  right  of  action  belonging  to  it,  he  must  bring  the 
action  in  the  name  of  the  corporation  to  his  use  as  receiver.^ 


firm's  receiver  so  as  to  entitle  him  to 
maintain,  in  his  own  name,  an  action 
on  an  insurance  policy  payable  to  the 
firm.  Boyd  v.  Eoyal  Ins.  Co.,  Ill 
N.  0.  372;  s.  c.  16  S.  E.  Eep.  389. 
See  post,  §§  7279,  7280. 

^  Yeager  v.  Wallace,  44  Pa.  St. 
294;  Manlove  v.  Burger,  38  Ind.  2il; 
Battle  V.  Davis,  66  N.  0.  252 ;  Free- 
man V,  Winchester,  10  Smedes  & 
M.  (Miss.)  577  {semble);  Kewell  v. 
Fisher,  24  Miss.  392 ;  Herron  v.  Vance, 
17  Ind.  595,  597 ;  IngersoU  v.  Cooper, 
SBlackf.  (Ind.)  426;  King  v.  Cutts, 
24  Wis.  627 ;  Garver  v.  Kent,  70  Ind. 
428;  Moriarty  v.  Kent,  71  Ind.  601; 
Harrell  v.  Kent,  71  Ind.  602.  Ante, 
4  3570;  post,  §  7280.  It  is  said  in 
the  case  in  Pennsylvania  (Yeager 
V.  Wallace,  supra)  that,  outside  of 
the  statute  oJ  New  York,  it  was 
never  ruled  that  the  receiver  had 
the  legal  title  even  to  personalty,  and 
the  corresponding  right  to  sue  in  his 
own  name,  and  that  the  right  to  sue 
in  his  own  name  always  rested  upon 
the  Act  of  1845,  or  upon  the  code,  or 
upon  an  act  passed  in  1825,  and  not 
upon  any  rule  or  course  of  practice 
in  chancery.  See  also  Wilson  v.  Wil- 
son, 1  Barb.  Ch.  (N.  Y.)  692,  594; 


Storm  V.  Waddell,  2  Sandf.  Ch. 
(N.  Y.)  494.  In  Wilson  v.  Allen,  6 
Barb.  (N.  Y.)  542,  545,  it  was  sa,id 
that,  at  law,  an  ordinary  receiver  was 
not  considered  as  having  the  legal 
title,  so  as  to  authorize  him  to  sue  in 
his  own  name  for  any  debt  or  demand 
transferred  to  him  (under  the  order 
of  his  appointment),  or  to  the  pos- 
session or  control  of  which  he  was 
entitled  under  the  order  of  the  court, 
until  the  Act  of  1845.  The  reader 
will  gather  from  some  of  the  above 
cases  that,  even  the  courts  of  some  of 
the  "  code  States"  cling  to  the  com- 
mon-law rule  which  required  the 
receiver  to  use  the  name  of  the  cor- 
poration. It  was  held  by  the  St. 
Louis  Court  -of  Appeals,  —  and  Mis- 
souri is  what  is  called  a  "  code 
State,"  —  that  the  receiver  cannot 
sue  in  his  own  name:  Alexander  v. 
Eelfe,  9  Mo.  App.  133.  But  this 
decision  was  reversed  on  appeal,  the 
Supreme  Court  holding  the  contrary, 
in  Alexander  v.  Eelfe,  74  Mo.  495.  In 
Wray  v.  Jamison,  10  Humph.  (Tenn.) 
186,  it  was  held,— although  the  com- 
mon-law system  of  pleading  was  in 
force  in  that  State,  — that  it  was 
error,  where  the  receiver  brought  an 
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But  a  leading  provision  of  the  modern  codes  of  procedure  is 
that  all  rights  of  action  vest  in  the  real  party  in  interest,  and 
do  not  necessarily  follow  the  naked  legal  title;  and  this  is 
understood  to  be  the  rule  in  equity^  the  codes  having  in  this 
respect  adopted  the  rule  of  that  forum.  When,  therefore, 
an  action  is  brought  in  a  jurisdiction  whose  remedial  system 
is  governed  by  one  of  the  modern  codes  of  procedure,  the 
receiver  brings  the  action  in  his  own  name.* 


action  in  the  name  of  "  Y.  B.  Jones, 
receiver  of  the  accounta  of  Wray  & 
Price,  partners,"  to  allow  the  plain- 
tiff to  amend  his  declaration  by  strik- 
ing out  the  words  above  quoted. 
McKinney,  J.,  said:  "In this  case, as 
the  warrant  originally  showed,  Young 
B.  Jones  was  the  sole  and  proper 
plaintiff.  He  alone  had  the  legal 
right  to  maintain  a  suit  for  the 
recovery  of  the  debt  due  from  the 
defendant;  and  the  statement  in 
the  warrant  of  the  character  in  which 
he  sued,  namely,  '  as  receiver  of  the 
accounts  of  Wray  &  Price,'  was 
merely  descriptio  persortse."  It  does 
not  appear  that  this  ruling  was  in- 
fluenced by  any  statute. 

^  That  he  may  sue  in  his  own 
name  in  equity,  see  Iglehart  v.  Bierce, 
36  111.  133. 

'  Thus,  in  Missouri  the  receiver  of 
a  dissolved  corporation,  appointed  by 
a  court  of  equity,  may,  if  empowered 
to  do  so  by  the  court  appointing  him, 
sue  in  his  own  name  for  the  recovery 
of  the  assets  of  the  corporation.  Gill 
V.  Balis,  72  Mo.  424;  Alexander  v. 
Eelfe,  74  Mo.  495,  516.  The  rule  is 
the  same  under  the  code  of  Alabama: 
Leonard  v.  Storrs,  31  Ala.  488;  in 
Georgia:  Hardwick  v.  Hook,  8  Ga. 
354;  and,  it  seems,  in  Louisiana: 
Helme  v.  Littlejohn,  12  La.  An.  298, 
where  the  action  was  so  brought.  In 
Maine,  suits  may  be  commenced  by 
receivers  of  savings  banks  in  their 
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own  names  as  receivers,  orinthename 
of  the  bank,  —  it  is  immaterial  which. 
It  is  said  that  "  suits  may  be  so  com- 
menced by  the  receivers  of  banks  of 
discownt  (citing  Rev.  Stat.  Me.,  ch. 
47,  §  62) ;  and  no  reason  is  perceived 
why  the  same  rule  should  not  apply 
to  receivers  of  savings  banks."  Ho- 
bart  V.  Bennett,  77  Me.  401,  403.  See 
also  Baker  v.  Cooper,  57  Me.  388, 
where  the  action  proceeded  in  the 
name  of  the  receivers.  In  a  recent 
case  in  North  Carolina,  overlooking 
its  previous  decision  in  Battle  v. 
Davis,  66  N.  O.  252,  the  court  hold 
that  the  action  is  properly  brought  in 
the  name  of  the  receiver  without  join- 
ing the  parties  of  whose  property  he 
is  the  receiver,  provided  he  has  au- 
thority to  sue  at  all.  Boyd  v.  Royal 
Ins.  Co.,  Ill  N.  0.  372;  s'.  c.  16  S.  E. 
Rep.  369.  In  Texas,  an  equitable 
action  in  behalf  of  all  the  creditors 
of  an  insolvent  corporation,  for  an 
accounting  and  to  compel  its  stock- 
holders to  contribute  unpaid  sub- 
scriptions to  the  payment  of  its  debts, 
may  be  brought  by  the  receiver  of  its 
assets,  in  his  own  name,  under  a  stat- 
ute, if  there  is  an  order  of  court 
authorizing  him  to  sue,  although 
neither  the  statute  nor  the  order,  in 
terms,  directs  the  suit  to  be  brought 
in  his  own  name.  Mathis  v.  Prid- 
ham,  1  Tex.  Civ.  App.  58;  s.  c.  20 
S.  W.  Rep.  1015,  1021.  The  Supreme 
Court  of    Indiana,    recognizing  the 
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§  6980.  The  Federal  Doctrine  on  This  Subject. — The  Su- 
preme Court  of  the  United  States  have  twice  laid  down  the 
doctrine  that  suits  may  be  brought,  both  at  law'  and  in  equity, 
by  the  receiver  of  a  corporation  organized  under  the  National 
Banking  Act.^  in  his  own  name  or  in  the  name  of  the  corpo- 
ration for  his  use,  although  the  act  does  not  in  terms  give  him 
authority  to  sue  in  his  own  name.^  This  rather  vague  judicial 
declaration  left  the  practitioner  without  a  definite  rule  whether, 
in  a  case  where  his  action  is  brought  in  a  court  of  the  United 
States,  the  receiver  may  sue  in  his  own  name  or  must  use  the 
name  of  the  corporation;  but  a  later  decision  makes  it  clear 
that  if  the  jurisdiction  is  one  in  which  the  rules  of  pleading 
at  common  law  prevail,  he  must  use  the  name  of  the  corpora- 
tion.' 

§  6981.  Receiver  must  Plead  and  Prove  his  Official 
Character.  —  As  in  the  case  of  any  other  person  suing  in  a 
representative  capacity,  it  is  necessary  for  a  receiver,  in  pros- 
ecuting an  action,  to  aver  and  prove  his  official  character.  If 
he  sues  in  the  name  of  the  corporation,  he  should  set  forth,  in 
his  declaration,  petition,  or  complaint,  sufficient  to  show  the 
character  in  which  he  sues, — that  is  to  say,  he  should  ^Zead 

common-law  rule  that  a  receiver  existed  before  Ma  appointment." 
must  use  the  name  of  the  party  hav-  Garver  v.  Kent,  70  Ind.  428;  followed 
ing  the  legal  title,  has  nevertheless  in  Moriarty  v.  Kent,  71  Ind.  601,  and 
held,  in  a  series  of  cases,  that  the  stat-  in  Harrell  v.  Kent,  71  Ind.  602. 
ute  of  that  State  (2  Kev.  Stat.  Ind.  ^  13  U.  S.  Stat,  at  Large,  99. 
1876,  p.  116,  §  205;  amended  by  Ind.  '  Kennedy  v.  Gibson,  8  Wall.  (TJ. 
Act  1879,  p.  168),  conferring  upon  S.)  498,  506;  Bank  of  Bethel  «.  Pah- 
receivers  the  power,  under  the  con-  quioqne  Bank,  14  Wall.  (U.  S.)  383, 
trol  of  the  court,  to  bring  and  defend  401.  The  first  of  these  cases  was  an 
actions,  etc.,  was  broad  enough  to  appeal  from  a  decision  oE  the  Circuit 
confer  upon  the  court  the  power  to  Court  of  the  United  States  sitting  in 
authorize  the  receiver  to  bring  such  Maryland,  a  so-called  "  code  State" ; 
actions  in  his  own  name;  and  the  and  the  latter  was  a  writ  of  error  to 
syllabus  probably  correctly  states  the  the  Supreme  Court  of  Connecticut, 
conclusion  of  the  court,  which  is  that,  the  practice  in  which  State  is  not 
"unless  the  law  of  this  State,  or  the  understood  by  the  writer.  See  also 
order  appointing  him,  authorizes  the  post,  §  7280. 

receiver  to  sue  in  his  own  name,  he  '  Glenn    v.    Marbury,  145    TJ.   S. 

can  sue  only  in  the  name  of  the  per-  499;  ante,  i  3570. 
son  in  whom    the    right  of   action 
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his  title;^  and  tlie  same  rule  would  equally  apply  where  he 
sues  in  his  own  name.  It  was  held  that  the  averment  is  not 
sustained  by  proof  of  an  appointment,  where  the  governing 
statute  required  the  receiver  to  enter  into  a  prescribed  bond; 
but  the  receiver  must  also  submit  proof  that  he  qualified  by 
giving  the  bond  required  by  the  statute;  and  the  omission  of 
this  was  held  fatal  to  his  right  to  recover.*  But  (reversing 
this  ruling)  it  was  held  otherwise  where  the  particular  suit 
was  brought  in  pursuance  of  the  order  of  the  court  appoint- 
ing the  receiver,  as  this  carried  with  it  the  presumption,  in 
the  absence  of  evidence  to  the  contrary,  that  a  suitable  bond  was 
given.*  Where  the  record  disclosed  that  the  plaintiff  had  not 
been  appointed  a  receiver,  but  was,  by  consent,  allowed  to 
manage  a  partnership  estate  on  account  of  a  disagreement 
between  the  partners,  —  it  was  held  that  he  could  not  main- 
tain the  action,  since  he  was  not  a  receiver,  a  real  party  in 
interest,  nor  a  trustee  of  an  express  trust.* 

§  6982.  Parties  to  Actions  toy  and    ag'ainst   Receivers. — 

Where  the  creditor  of  a  corporation  had  brought  suit  to  reach 
the  proceeds  of  land  conveyed  by  the  corporation  to  a  director 
and  trustee,  and  subsequently,  in  a  proceeding  by  the  Attorney- 
General  for  a  dissolution  of  the  corporation,  a  receiver  was 
appointed, — the  court  refused  to  grant  a  motion  to  compel 
the  receiver  to  become  a  party  to  the  creditors'  suit,  the 
reason  being  that  he  had,  by  leave  of  court,  himself  brought 
suit  to  set  aside  the  transfer.*  It  has  been  held  that  where 
the  receiver  of  an  insolvent  corporation  brings  an  action  to 
determine  which,  if  any,  of  a  series  of  bouds  issued  in  the 
name  of  the  corporation  are  invalid,  all  the  holders  of  the 
bonds  of  that  series  are  proper  parties." 


*  Miami  Exporting  Co.  v.  Gano,  13  Ohio,  269. 
'  Hegewisch  v.  Silver,  21  N.  Y.  St.  '  Colorado  Nat.  Bank  v.  Scott,  19 

Rep.  294.  Abb.  N.  Cas.  (N.  Y.)  348. 

'  Hegewisch  ».  Silver,  140  N.Y.  414.  '  Hubbell  i;.  Syracuse  Iron  "Works, 

•  Boyd  V.  Koyal  Ins.  Co.,  Ill  N.  C.  42  Hun  (N.  Y.),  182;  g.  c.  4  N.  Y.  St. 

372 ;  s.  c.  16  S.  E.  Eep.  389.  Kep.  690. 
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§  6983.  Not  Necessary  that  Corporation  should  Join. —  It 

was  held,  in  a  case  where  au  ostensible  receiver  of  a  partner- 
ship firm  brought  an  action,  that,  if  he  was  a  receiver,  he  had 
capacity  to  sue,  and  the  members  of  the  firm  were  not  neces- 
sary parties,  and  that  a  demurrer  for  their  non-joinder  was 
properly  overruled.^  For  the  same  reason,  the  corporation 
need  not  join  as  plaintiff  where  the  receiver  brings  an  action, 
for  example,  to  foreclose  a  mortgage  executed  to  the  receiver.'' 

§  6984.  Actions  by  Receivers  in  Courts  of  the  United 
States. — The  jurisdiction  of  courts  of  the  United  States  to 
entertain  actions  by  receivers  appointed  by  courts  of  equity, 
whether  State  or  Federal,  evidently  depends  upon  the  same 
questions  which  must  decide  their  jurisdiction  where  actions 
are  brought  by  individuals  in  any  other  representative  capa- 
city. But  there  is  a  class  of  receivers  to  whom  this  rule  does 
not  apply,  namely,  receivers  appointed  by  the  Comptroller  of 
the  Currency  to  wind  up  the  affairs  of  insolvent  national  banks 
under  the  provisions  of  the  Revised  Statutes  of  the  United 
States.^  Such  a  statutory  trustee  has  been  said  to  be  the 
agent  of  the  United  States.*  Another  court  has  held  him  to 
be  an  officer  of  the  United  States,  within  the  meaning  of  an- 
other provision  of  the  Revised  Statutes  of  the  United  States,^ 
which  allows  officers  of  the  United  States  to  bring  actions  in 
the  District  Courts  of  the  United  States.  The  authority 
which  he  exercises  is  an  "authority  exercised  under  the 
United  States,"  within  the  meaning  of  another  provision  of 
the  Revised  Statutes  of  the  United  States,  prescribing  what 
judgments  and  decrees  of  State  courts  shall  be  subject  to  re- 

>  Boyd  1).  Eoyal  Ins.  Co.,  Ill  N.  C.  lows:  ....  Fourth.  Of  all  suits 
372 ;  s.  c.  16  S.  E.  Rep.  389.  at    common    law  brought    by    the 

>  Igleharti).  Bierce,  36  111.133, 136.  United  St&tes,  or  by  any  officer 
»  Eev.  Stat.  U.  S.,  §  5234.  thereof,  authorized  by  law  to  sue." 
«  Ellis  V.  Little,  27  Kan.  707 ;  «.  c.      For  the  construction  of  this  statute, 

41  Am.  Eep.  434.  see  Parsons  v.  Bedford,  3  Pet.  (U.  S.) 

<•  Rev.  Stat.  U.  S.,  §  563,  cl.  4.  The  433;  Duncan  v.  United  States,  7  Pet. 

statute,   so    far  as    material,  reads:  (U.S.)   435;  Stanton  ».  Wilkeson,  8 

"The  District  Courts  of  the  United  Ben.  (U.  S.)  357. 
Stiues  shall  have  jurisdiction  as  fol- 
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view  on  writ  of  error  in  the  Supreme  Court  of  the  United 

States.^ 

§  6985.  Jurisdiction  of  Federal  Courts  as  Depending 
upon  Citizenship.  —  The  jurisdiction  of  the  courts  of  the 
United  States  in  actions  by  or  against  receivers,  which  de- 
pends upon  the  adverse  parties  being  citizens  of  different 
States,  is  tested  by  the  question  whether  th^e  receiver  is  a  citizen 
of  a  different  State  from  that  of  the  adverse  party  to  the  action, 
and  not  whether  the  corporation  which  he  represents  is  a 
citizen  of  a  different  State  from  such  adverse  party .^  A 
receiver  of  a  railroad  company,  who  is  a  resident  of  another 
State,  and  a  practitioner  of  law  there,  does  not  become  a  resi- 
dent  of  the  State  in  which  the  railroad  is  situated  by  going 
into  the  State  at  intervals,  staying  at  a  hotel,  making  exami- 
nations into  the  conduct  of  the  company,  giving  his  instruc- 
tions and  directions  to  his  agents  and  servants,  and  returning 
to  the  State  where  he  and  his  family  reside  and  where  his  reg- 
ular business  is  carried  on.'  The  theory  of  this  view  is,  that  the 
receiver,  and  not  the  corporation,  is  the  real  party  in  interest, 
and  that  the  jurisdiction  of  a  court  of  the  United  States, 
when  it  is  based  on  the  citizenship  of  the  parties,  depends 
upon  the  citizenship  of  the  parties  to  the  record,  and  not  upon 
the  citizenship  of  those  whom  they  may  represent.*  It  refers 
itself  to  the  principle  thus  expressed:  "  Where  the  jurisdiction 

'  Eev.   Stat.  TJ.   S.,   §    709;    Mc-  of  the  United  States,  he  must  show 

Kulta  V.  Lochridge,  141  TJ.  S.  327,  331.  that  the  court  would  have  had  juris- 

The  court  regards  its  conclusions  as  diction  as  between  the  defendant  and 

a  legitimate  deduction  from  Buck  v.  the  bank,  and  further,  that  if  such 

Colbath,  3  Wall.  (U.  S.)  334;  Feibel-  an  action  is  founded  on  a  note  payable 

man  v.  Packard,  109  U.  S.  421;  Pa-  to  bearer,  the  receiver  cannot  sue  as 

ciflc    Railroad  Eemoval   Cases,   115  bearer,  since  he  does  not  hold  the 

U.   S.   1;    Etheridge    v.  Sperry,   139  note  in  that  right, — a  questionable 

U.  S.  266;  Bock  v.  Perkins,  139  U.  S.  conclusion.     Bradford  v.  Jenks,  2  Mc- 

628.    It  has  been  held  that  a  receiver  Lean  (U.  S.),  180. 

appointed  under  the  Michigan  statute  »  Brisenden    v.    Chamberlain,    53 

for  the  voluntary  dissolution  of  bank  Fed.  Rep.  307. 

corporations,  etc.,  stands  in  the  rela-  '  Ibid. 

tion  of  the  assignee  of  an  insolvent  *  Bonnafee  v,  Williams,  3  How. 

debtor;  and  that,  to  maintain  an  ac-  (U.  S.)  674. 
tion  in  behalf  of  the  bank,  in  a  court 
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of  the  courts  of  the  United  States  depends  upon  the  citizen- 
ship of  the  parties,  it  has  reference  to  the  parties  as  persons. 
A  petition  for  removal  must,  therefore,  state  the  personal  cit- 
izenship of  the  parties,  and  not  their  official  citizenship,  if 
there  can  be  such  a  thing."  ^  A  receiver  is  held  to  be  a  repre- 
sentative as  much  as  an  executor;  and  on  motion  to  remand 
to  the  State  court  an  action  against  him  which  has  been 
removed,  his  personal,  and  not  his  official,  citizenship,  will  be 
alone  regarded.^ 

§  6986.  Revivingr  in  Favor  of  Kecelver  Actions  Commenced 
by  Corporation.  —  Under  a  statute  of  New  York  enacted  in 
1832,  relating  to  the  abatement  of  suits  by  or  against  corpo- 
rations, a  suit  which  had  been  brought  by  the  corporation 
might  be  continued  by  a  receiver  appointed  to  take  charge  of 
the  assets  of  the  corporation,  either  in  his  own  name  as  such 
receiver,  or  in  the  name  of  the  corporation,  under  an  order  of 
the  court  made  on  a  summary  application.  Associations 
under  the  general  banking  act  of  that  State  were  corpora- 
tions,  and  suits  brought  by  them  in  the  name  of  their  presi- 
dent might  be  continued  in  the  name  of  the  receiver  under  a 
special  order  of  the  court;  but,  after  the  appointment  of  the 
receiver,  and  the  transfer  to  him  of  all  the  property  and  effects 
of  the  association,  such  a  suit  could  not  be  continued  and 
prosecuted  in  the  name  of  the  president  of  the  association.' 

§  6987.  Revivor  of  Actions  Commenced  by  the  Receiver  and 
Pending  at  his  Death  or  Removal.  —  If  the  receiver  brings 
an  action  and  afterwards  dies,  and  another  person  is  ap- 
pointed receiver  in  his  place,  the  proper  practice  is  to  revive 
the  action  in  the  name  of  the  new  receiver  as  plaintiff.  The 
case  is  similar  to  that  of  an  executor  or  administrator,  trus- 
tee, or  other  person  suing  in  a  representative  capacity:  the 

'  Amory  v.  Amory,  95  U.  S.  186,—  ular  State,  did  not  show  ground  for 
holding  that  a  petition  for  removal,      removal. 

which  stated  that  the  plaintlfis,  "as  '  Davies  v.  Lathrop,  12  Fed.  Eep. 

executors,"  were  citizens  of  a  partic-     353;  s.  c.  12  Fed.  Kep.  854. 
»  Talmage  v.  Pell.  9  Paige  (N.  Y.),  4lO. 
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cause  of  actions  does  not  abate  at  his  death,  but  is  properly  re- 
vived by  scire  facias^  or,  under  the  modern  codes,  by  motion, 
in  the  name  of  his  successor.  So,  in  New  York  where  tlie 
receiver  of  an  insurance  company  brings  an  action  as  such, 
and,  pending  the  action,  he  is  removed  and  another  person  ap- 
pointed in  his  place,  it  is  the  proper  practice  to  substitute  the 
successor  as  plaintiff  in  the  action;  and  the  subsequent  death 
of  the  first  receiver  does  not  abate  the  action,  nor  affect  it  in 
any  respect.^ 

§  6988.  EflPect  of  Discharg'e  of  Receiver  on  Actions  Pend- 
ing against  Him. — The  general  theory  is,  that  the  liability  of 
a  receiver  is  official,  and  that  any  judgment  recovered  against 
him  is  to  be  satisfied  exclusively  out  of  the  trust  funds  in  his 
liunds,  and  is  not  leviable  upon  property  belonging  to  him  in 
his  own  right.  It  is  a  part  of  this  theory  that  when  the  re- 
ceiver is  discharged  from  his  trust,  actions  pending  against 
him  abate,  and  that  no  judgment  can  thereafter  be  rendered 
against  him,  unless  the  order  of  discharge  provides  for  the 
continuance  of  such  actions.'  This  doctrine  has  been  ex- 
plained in  Texas  in  the  following  language:  "The  sole 
liability  of  a  receiver,  except  in  cases  in  which  he  is  per- 
sonally at  fault,  is  ofi&cial;  and  when  his  official  career  ceases, 
and  the  property  through  which  alone  his  official  liability  may 
be  discharged  has  passed  from  his  hands  in  pursuance  of  the 
orders  of  the  court  that  appointed  him,  and  he  has  been  by 
that  court  discharged  from  his  trust,  then  no  judgment  can 
be  rendered  against  him:  with  the  termination  of  his  official 
existence  ends  his  official  liability."  * 

§  6989.  Compulsory  Reference  under  the  New  York  Stat- 
ute.—  Statutes  existing  in  the  State  of  New  York  relating  to  the 
trial  of  controversies  before  referees,  allow  a  compulsory  reference 
where  there  is  a  controversy  in  respect  to  a  debt  due  to  or  by  an 

>  Searcy  v.  Stubbs,  12  Ga.  437. 
'  Sheldon  v.  Adams,  27  How.  Pr.  »  Farmers'  &c.  Co.  v.  Central  R. 

(N.  Y.)  179.  Co.,  7  Fed.  Eep.  537. 

*  Ryan  v.  Hays,  62  Tex.  42,  47;  Brown  v.  Gay,  76  Tex.  444,  447. 
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insolvent  corporation.  It  is  held  that  such  a  reference  does  not  vio- 
late the  right  of  trial  by  jury,  because  it  presents  a  case  wherein, 
before  the  adoption  of  the  constitution,  a  suit  in  equity  would  lie,— 
the  controversy  being  an  incident  to  the  winding  up  of  the  affairs  of 
the  insolvent  corporation  and  the  distribution  of  its  assets.^  The 
fact  that  the  receiver  has  brought  an  action  at  law  upon  notes  held 
by  the  corporation  does  not  preclude  him  from  afterwards  applying 
for  a  compulsory  reference  under  the  statute,  and  it  is  competent  for 
the  court  ordering  the  reference  to  direct  a  discontinuance  of 
the  action,  and  it  is  in  the  discretion  of  the  court  whether  or  not  the 
costs  will  be  allowed  the  defendant  therein."  Upon  the  filing  of  the 
report  of  the  referees,  in  the  absence  of  any  explicit  statutory  direc- 
tions as  to  what  proceedings  shall  follow,  the  court  has  implied 
authority  to  enter  up  a  judgment  in  conformity  with  the  report,' — 
of  course,  after  giving  the  parties  a  reasonable  opportunity  to  except 
or  object  to  it. 

1  Sands  v.  Kinbark,  27  N.  Y.  147;  '  Crosby  v.  Day,  supra;  affirmiTig 

Crosby  v.  Day,  81  N.  Y.  242,  244.  «.  c.   16  Hun  (N.  Y.),  291. 

*  Austin  V.  Eawdon,  42  N.  Y.  155. 
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§  6993.  Following^  the  Statute.  —  It  seems  scarcely  neces- 
sary to  suggest  that,  in  the  case  of  what  is  called  a  "  statutory 
receiver,"  where  the  proceeding  is  instituted  and  regulated  by 
statute,  the  various  steps  taken  in  the  proceeding  must  con- 
form to  its  requirements;'  and  this,  in  many  cases,  will  illus- 
trate the  inconvenience  of  attempting  a  close  and  strict 
codification  of  judicial  procedure,  which  has  the  result  of 
putting  the  court  and  the  parties  in  a  strait-jacket,  so  to 
speak,  and  of  restraining,  in  particular  instances,  the  taking  of 
steps  which  may  become  necessary  to  justice.     This  may,  per- 

'  Attorney-General  v.  Atlantic  Mut.Life  Ins.  Co.,  77  N.  Y.  336. 
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haps,  be  illustrated  by  the  case  just  cited,  where  a  life  insur- 
ance company  had  been  put  into  the  hands  of  a  receiver 
under  a  statute  of  New  York,  and  an  actuary  had  been  duly 
appointed,  as  prescribed  by  the  statute,  who  made  his  report, 
which  showed  that  the  assets  of  the  company  were  insuffi- 
cient under  the  laws  of  the  State  to  pay  its  liabilities.  There- 
upon the  court  made  an  order  directing  the  receiver  to  sell 
and  convert  the  assets  into  money  and  to  pay  out  the  pro- 
ceeds thereof  in  the  manner  prescribed  by  the  statute.  It 
was  held,  on  an  appeal  by  the  company  from  this  order,  that 
the  Court  of  Appeals  had  no  power  to  send  back  the  report  of 
the  auditor,  but  that,  if  such  a  power  existed,  it  was  a  discre- 
tionary one,  resting  in  the  court  of  original  jurisdiction.^ 

§  6994.  Federal  Court  Receiver  must  Proceed.  According 
to  the  Liaw  of  the  State.  —  An  act  of  Congress,  provoked  by 
the  notorious  abuses  of  Federal  court  receiverships,  reads: 
"That  whenever,  in  any  cause  pending  in  any  court  of  the 
United  States,  there  shall  be  a  receiver  or  manager  in  posses- 
sion of  any  property,  such  receiver  or  manager  shall  manage 
and  operate  such  property  according  to  the  requirements  of 
the  valid  laws  of  the  State  in  which  such  property  shall  be 
situated,  in  the  same  manner  the  owner  or  possessor  thereof 
would  be  bound  to  do  if  in  possession  thereof.  Any  receiver 
or  manager  who  shall  willfully  violate  the  provisions  of  this 
section,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall, 
on  conviction  thereof,  be  punished  by  a  fine  not  exceeding 
three  thousand  dollars,  or  by  imprisonment  not  exceeding 
one  year,  or  by  both  said  punishments,  in  the  discretion  of 
the  court."* 

§  6995.  Diligence  Required  of  the  Receiver.  —  It  has  been 
held,  with  reference  to  the  business  of  a  partnership,  that  the 
law  requires  of  the  receiver  no  more  than  the  usual  and  ordi- 

'  Attorney-General t).  Atlantic Mut.  Co.,  15  Atl.  Eep.  305;  i.e.  4  Eall.  & 
Life  Ins.  Co.,  77  N.  Y.  336.  Eemedy  Corp.  L.  J,  473  (not  officially  re- 
where  receiver  refuses  to  take  pL.sses-      ported). 

sion  and  act:  Moore  v.  Mercer  Wire         '  Act  Cong.  March 3, 1887,  ^  2, 
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nary  reasonable  diligence  in  the  executionof  his  trust;*  and  this 
is  no  doubt  applicable  to  every  kind  of  receivership;  and  this 
reasonable  diligence  is  the  diligens  patrisfamilias  of  the  civil 
law,  which  Dr.  Wharton,  in  his  work  on  Negligence,  trans- 
lates as  being  the  diligence  of  a  good  business  man. 

§  6996.  Redeeming  from  a  Mortgage.  — Where  the  prop- 
erty has  been  sold  under  a  mortgage  or  deed  of  trust,  under 
such  circumstances  that  the  mortgagor  would  have  a  right  to 
maintain  a  suit  in  equity  to  redeem,  a  receiver  may,  it  seems, 
maintain  a  similar  action.  Such  an  action  was  maintained 
where  the  mortgagees  took  possession,  exposed  the  property 
to  sale,  and  bid  it  in  at  one-sixtieth  of  its  value;  and  it  was 
held  that  a  previous  tender  or  offer  to  pay  the  balance  due  on 
the  mortgage,  over  and  above  the  amount  of  the  bid,  was  not 
necessary.  Nor  need  the  receiver,  in  his  complaint,  offer  to 
pay  the  amount  which  should  be  found  due.''  Whether  the 
receiver  is  obliged  to  bring  an  action  to  redeem  is  a  question 
which  refers  itself  to  the  principle  already  stated,"  that  he  is 
obliged  to  use  the  diligence  of  a  good  business  man  in  the 
execution  of  his  trust.  It  has  been  held  that  the  receiver  of 
an  insolvent  firm  is  not  obliged  to  redeem  stock  which  the 
firm  has  pledged,  by  paying  the  debt  secured  by  such  pledge, 
and  that  he  would  not  have  any  right  to  do  this  at  the  risk  of 
loss  to  the  general  creditors,  for  the  benefit  of  the  customers 
whose  stock  had  been  pledged.*  The  obligation  of  the  receiver 
to  redeem  would  seem  to  resemble  his  obligation  to  pay  the 
rent  accrued  under  a  lease;  and  where  he  is  appointed  to 
wind  up  an  insolvent  corporation,  his  position  is  undoubtedly 
that  of  an  assignee  in  bankruptcy,  who  is  not  bound  to  accept 
what  is  called  onerous  property,  —  a  subject  treated  in  another 
place.* 

'  Johnston  v.  Keener,  23  111.  App.  N.Caa.  (N.  Y.)  178,  decision  at  special 

220.  term.    Where  the  receiver  was  not  in 

*  Casserly  v.  Witherbee,  119  N.  Y.  possession  or  control  of  the  stock,  a 

522;  ».  c.  23  N.  E.  Eep.  1000;    30  tender  made  to  him  by  the  purchaser 

N.  Y.  St.  Eep.  92.  did  not  impose  any  special  duty  on  him 

'  Ante,  5  6995.  to  redeem  the  stock.    Ibid. 

'  Chamberlainti.  Greenleaf,  4Abb.  "  Post,  §  6998. 
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§  6997.  Affirmingr  or  Disaflarming  Sales  Made  after  In- 
solvency.—  Receivers,  appointed  under  the  New  Jersey  statute 
relating  to  insolvent  corporations,  may,  in  their  discretion,  and 
on  grounds  of  expediency,  ratify  a  sale  made  by  the  corpora- 
tion after  insolvency,  or  even  after  a  suspension  of  its  busi- 
ness for  want  of  funds,  though  such  sale  is  declared  by  the 
statute  null  and  void  as  against  creditors.*- 

§  6998.  His  Obligation  to  Pay  Bent. —  In  the  case  of  a 
receiver  appointed  to  wind  up  an  insolvent  corporation,  the 
principle  which  has  been  applied  by  the  courts  of  England 
and  this  country,  in  the  case  of  an  assignee  in  bankrup  cyj'  un- 
doubtedly obtains;  which  is  that  the  receiver  is  not  bound  to  ; 
accept  what  is  termed  onerous  property.  He  is  not  bound,  ; 
therefore,  if  to  do  so  will  be  prejudicial  to  the  interests  of  the 
creditors,  to  comply  with  the  covenants  of  the  lease  by  paying  , 
rent  in  full,  but  he  may  allow  the  lease  to  be  forfeited,  and 
allow  the  lessee  to  intervene  pro  interesse  sua,  ta  recover  his 
distributive  share  of  any  rents  accruing  prior  to  the  date  of 
the  forfeiture.'  If,  on  the  other  hand,  it  becomes  clear  that  it 
will  be  profitable  and  advantageous  to  the  insolvent  estate  in 
his  hands,  to  hold  on  to  the  lease,  even  for  the  purpose  of  sell- 
ing it,  where  it  is  assignable,  he  may  undoubtedly  do  this; 
and  where  he  makes  such  an  election,  the  estate  in  his  hands 
will  become  liable  to  pay  to  the  lessee  the  full  amount  of  the 
rents  already  accrued,  and  thereafter  accruing.  In  general, 
the  same  result  will  follow  where  the  court  orders  him  to  take 
possession  of  the  leased  property,  by  an  order,  the  terms  of 
which  leave  him  no  election.  But  it  seems  that  if  he  is  ap- 
pointed receiver  of  an  estate  where  part  of  the  estate  con- 
sists of  leased  property,  he  has  an  election  whether  he  will  take 
possession  of  the  leased  property  and  assume  the  liability  to 

1  Suydam  v.  Receivers,  3  N.  J.  Eq.  on  the  subject :  People  v.   National 

114.  Trust  Co.,  82  N.  Y.  283.    Compare 

'Ante,   §  3122;  Ee  Merryfleld,   3  Gaither  i).  Stockbridge  (Md.),  8  Cent. 

Nat.  Bank.  Beg.  98.  Eep.  789 ;  Hoyt  v.  Stoddard,  2  Allen 

'  This  seems  to  the  writer  to  be  (Mass.),  442. 
the  result  of  the  best  adjudications 
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pay  rent  according  to  the  covenants  of  the  lease;  and  the  mere 
fact  of  his  anpointinent  does  not  render  him  liable  so  to  pay 
rent,  until  he  makes  his  election,  or  does  some  act  which,  in 
law,  would  be  equivalent  to  an  election.^ 


§  6999.  Remedies    of    I^andlord: 
Petition  —  Priority  in  Distribution 


Distress  —  Intervening* 

-In  England,  where  a.' 
railway  company,  whose  properties  have  passed  into  the  hands.* 
of  a  receiver,  holds  a  property  under  a  lease  subject  to  an  j 
annual  rent  charge,  with  tlie  reservation  to  the  lessor  of  the 
right  to  enter  and  distrain  for  rent  in  arrear,  the  appointment 
of  a  receiver  will  not  oust  the  lessor  of  this  right  of  distress, 
but  the  court  will  allow  iiim,  on  application,  to  distrain,  not- 
withstanding the  possession  of  its  receiver.     The  case  is  said 


'  Com.  V.  Franklin  Ing.  Co.,  115 
Mass.  278;  Turner  v.  Richardson,  7 
East,  335;  Moore  v.  Higgin?,  20 
Week.  Dig.  (N.  Y.)  123 ;  s.  c.  reported 
in  full,  N.  Y.  Daily  Reg.  Jan.  9,  1885 ; 
People  (/.  Insurance  Co.,  30  Hun 
(N.  Y.),  142;  Re  Oak  Pits  Colliery 
Co.,  21  Ch.  Div.  322,  330;  Re  Lundy 
Granite  Co.,  L.  R.  6  Oh.  462;  Re 
Brown,  18  Oh.  Div.  649;  Woodruff  d. 
Erie  R.  Co.,  93  N.  Y.  609  (reversing 
«.  c.  25  Hun  (N,  Y.),  246).  Compare 
Miltenberger  v.  Logansport  R.  Co., 
106  U.  S.  286,  288 ;  also  Re  Bridge- 
water  Engineering  Co.,  12  Ch.  Div. 
181.  The  English  doctrine  is  thus 
expressed  by  Lord  Justice  Lindley,  in 
giving  the  judgment  of  the  English 
Court  of  Appeal :  "  When  the  liqui- 
dator retains  the  property  for  the 
purpose  of  advantageously  disposing 
of  it,  or  when  he  continues  to  use  it, 
the  rent  of  it  ought  to  be  regarded  as 
a  debt  contracted  for  the  purpose  of 
winding  up  the  company,  and  ought 
to  be  paid  in  full,  like  any  other  debt 
or  expense  properly  incurred  by  the 
liquidator  for  the  same  purpose ;  and 
in  such  a  case  it  appears  to  us  that 
the  rent  for  the  whole  period,  during 
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which  the  property  is  so  retained  or 
used,  ought  to  be  paid  in  full,  with- 
out reference  to  the  amount  which 
could  be  realized  by  a  distress.'  Re 
Oak  Pits  Colliery  Co.,  21  Ch.  Div. 
322,  330.  On  the  same  principle, 
where  a  receiver  is  appointed  to  take 
charge  of  a  leasehold  estate,  which  is 
sublet  'o  various  tenants,  for  the  pur- 
pose of  collecting  the  rents  and  prof- 
its,—  such  a  receiver  being  usually 
called  "  a  receiver  of  rents  and  prof- 
its,"—  his  pr.mary  duty  is  to  pay  the 
head-rent,  or  rent  which  is  due  from 
the  debtor  whose  custody  he  has  dis- 
placed, to  the  principal  landlord ;  and 
he  is  bound  to  do  this  without  any 
order  of  court  to  that  effect,  and  with- 
out compelling  the  landlord  to  resort 
to  any  proceedings  for  the  purpose  of 
enforcing  such  payment.  Balfe  v. 
Blake,  1  Ir.  Ch.  (n.  s.)  365;  Walsh  v. 
Walsh,  1  Ir.  Eq.  209.  This  is  obvi- 
ous when  it  is  considered  that  the 
very  fact  of  his  appointment,  and  of 
his  taking  possession  of  property 
which  is  thus  liable  to  a  head-rent,  is 
an  affirmation  of  the  covenant  in 
the  lease  under  which  such  head- 
rent  is  due. 
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to  be  similar  to  that  of  an  application  by  a  stranger  for  leave 
to  bring  an  action  in  ejectment.'  It  was  lield  that  the  court 
ought  not,  under  such  circumstances,  to  grant  permission  to 
distrain  upon  the  property  of  a  railway  company  which  had 
been  conveyed  to  trustees  for  the  benefit  of  creditors,  nor  upon 
locomotives  passing  over  the  land  for  the  purpose  of  working 
the  line.*  It  has  been  held  that  the  mere  fact  that  the  receiver 
takes  possession  of  leased  property  under  an  order  of  the  court, 
will  not  operate  as  an  affirmance  of  the  covenants  of  the  lease, 
in  such  a  sense  as  to  require  the  receiver  to  pay  rent  in  full 
where  the  order  of  court  reserves  to  the  lessor  the  option  of 
forfeiting  the  lease  for  the  non-payment  of  rent.  And  where 
the  railway  property  consisted  of  an  extensive  railway  system, 
several  of  the  parts  of  which  consisted  of  lines  leased  from 
other  companies,  and  some  of  these  leased  lines  did  not,  in  the 
hands  of  the  receiver,  upon  an  account  separately  kept,  pay 
operating  expenses, — it  was  held  that  the  lessees  were  not  enti- 
tled to  payment  of  rent  in  full,  to  the  prejudice  of  the  rights  of 
the  bondholders  under  a  first  mortgage  upon  those  lines  which 
did  pay  expenses;  —  in  other  words,  that  the  money  equitably 
belonging  to  the  bondholders  of  the  profitable  lines  could  not 
be  diverted  to  the  payment  of  rent  due  to  the  lessors  of  the  un- 
profitable lines.'  In  America,  where  rent  due  by  the  receiver 
is  not  paid,  the  proper  practice  of  the  landlord  is  to  intervene 
pro  interesse  suo,  and  to  procure  an  order  from  the  court  direct- 
ing the  receiver  to  make  payment.  As  in  other  cases,  a  sepa- 
rate action  against  the  receiver,  without  leave  of  court,  would 
be  a  contempt;*  and  so,  for  stronger  reasons,  would  a  distress, 
if  that  remedy  existed  in  ordinary  cases  under  the  law  of  the 
jurisdiction.    The  rents  which  go  into  the  hands  of  the  receiver 


1   Eyton  V.  Denbigh  &c.  B.  Co.,  '  Central  Trust  Co.  ■».  Wabash  &c. 

L.  R.  6  Eq.  14 ;  s.  c.  Ibid.  488.     Grant-  E.  Co.,  34  Fed.  Kep.  259. 

ing  leave  id  distrain  for  rent:  Attorney-  '  Eiggs  v.  Whitney,  15  Abb.  Pr. 

General  «.  Coventry,  IP.  Wms.  306;  (N.  Y.)  388.    That  the  solicitor  in  & 

Martin  «.  Black,  9  Paige  (N.  Y.),  641;  case,  who   improperly  assumes   the 

«.  c.  38  Am.  Dec.  574.  character  of  receiver,  makes  himself 

*  Eyton  V.  Denbigh  &c.  K.  Co.,  responsible  for  rents  lost  by  his  neg- 

L.  E.  6  Eq.  488.  led,  —  see  Wood  v.  Wood,  4  Rubs.  558. 
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from  subtenants  of  the  debtor  whose  property  has  passed  into 
his  custody,  are  not  subject  to  distribution  among  the  credit- 
ors, until  the  claim  of  the  original  landlord  for  rent  has  been 
extinguished.  "The  superior  equity  of  the  landlord,"  said 
the  court,  "  in  such  a  case  is  so  obvious  that  it  ought  not  to 
be  deemed  open  for  discussion;  especially  where,  by  the  origi- 
nal letting,  the  right  of  the  receiver  to  continue  in  the  receipt 
of  rent  from  the  under-tenants  must  necessarily  depend  upon 
his  performance  of  the  lessee's  covenant  to  pay  the  rent 
reserved  to  the  landlord."^ 

§  7000.  Receiver's  Duty  to  Pay  Taxes.  —  On  a  principle 
elsewhere  stated,^  the  appointment  of  a  receiver  can  have  no 
effect  upon  the  lien  of  the  State,  or  of  a  municipal  corporation 
under  a  law  of  the  State,  upon  the  property  for  public  taxes, 
though  it  may  change  the  mode  of  enforcing  the  lien.'  Taxes 
being,  under  most  taxing  systems,  a  lien  upon  private  prop- 
erty, cutting  under  all  other  liens,  the  court  appointing  the 
receiver  obviously  will  require  him  to  devote  the  first  moneys 
that  come  into  his  hands,  available  for  the  purpose,  to  the  pay- 
ment of  public  taxes;  and  the  court  will,  in  the  distribution  of 
the  proceeds  of  a  foreclosure  sale,  give  the  claim  of  the  State 
for  public  taxes  a  preference  over  the  mortgage  bondholders, 
and  will  consequently  give  such  a  preference  to  receiver's 
certificates  issued  to  raise  money  to  paj'  such  taxes.*     As  the 

'  Eigga  V.  Whitney,  15  Abb.  Pr.  General  at  the  instance  of  the  Oomp- 

(N.  Y.)  388,  390.  troUer  in  the  name  of    the  people, 

*  Ante,  §  69C3 ;  post,  5§  7298,  7294.  does  not  restrict  the  general  power 

*  As  to  the  right  to  levy  upon  and  of  the  court  holding  the  property  by 
sell  the  property  of  a  railway  com-  means  of  a  receiver,  to  direct  its  re- 
pany  in  the  hands  of  a  receiver  of  a  ceiver  to  pay  such  taxes ;  but,  on  the 
court  of  the  United  States,  to  satisfy  contrary,  a  judgment  recovered  for 
unpaid  taxes  due  the  State,  —  see  taxes  under  the  statute  can  be  made 
State  V.  Atlantic  &c.  E.  Co.,  3  Woods  effectual  in  no  other  way.  Central 
(TJ.  S.),  434.  Suit  for  taxes  assessed  Trust  Co.  v.  New  York  &c.  R.  Co., 
against  a  national  bank:  Post,  §  7325.  110  N.  Y.  250;  s.  c.  1  L.  R.  A.  260  r 

*  ■Union  Trust  Co.  v.  Illinois  Mid-  18  N.  Y.  St.  Rep.  30;  4  Rail.  &  Cori-. 
land  R.  Co.,  117  U.  S.  434.  A  stat-  L.J.  462;  18  N.  E.  Rep.  92.  It  ha- 
ute authorizinfi  the  collection  of  taxes  been  held  in  Pennsylvania,  that  tlu' 
by  au  action  brought  by  the  Attorney-  appointment,  in  a  court  of  tht'  Unilu  J 
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receiver  takes  the  property  subject  to  all  liens  and  other 
established  rights,  if  the  validity  of  a  tax  has  already  been 
established  against  the  property,  in  a  litigation  in  which  the 
corporation  was  a  defendant,  that  will  be  conclusive  upon  the 
receiver,  and  he  will  not  be  permitted  to  contest  the  question 
over  again.'  Taxes  assessed  upon  the  shares  of  a  corporation,  are, 
it  has  been  seen,^  assessed  against  the  corporation  itself  and  col- 
lected from  it,  under  many  taxing  systems.  But  it  has  never- 
theless been  held  that,  in  point  of  substance,  such  taxes  are 
taxes  due  from  the  shareholders,  and  not  from  the  corporation, 
and  that  the  assessing  of  them  against  the  corporation  is  merely 
a  convenient  mode  of  assessment  and  collection.  From  this 
the  conclusion  has  been  deduced  that,  after  the  corporation 
passes  into  the  hands  of  a  receiver  by  reason  of  insolvency, 
such  taxes  are  not  properly  payable  by  him.* 

§  7001.  Railroad  Property  not  Salable  in  Parts  for  Taxes. 

It  is  competent  for  the  court,  in  cases  of  necessity,  to  author- 
ize a  sale  of  a  part  of  the  property  to  pay  the  public  taxes  as- 
sessed thereon;  but  it  has  been  held  that  the  order  should  spe- 
cify the  property  which  is  to  be  sold,  and  should  not  be  granted 
except  upon  satisfactory  proof  of  the  necessity  of  making  such 
a  sale.*  It  was  held  by  Mr.  Justice  Bradley,  at  circuit  in 
Georgia,  that  the  writ  of  fieri  facias,  issued  under  the  laws  of 
that  State  to  enforce  the  payment  of  taxes,  is  subject  to  the 
same  rules  as  to  its  modes  of  execution  as  writs  issued  upon 
judgments  in  favor  of  private  parties;  and  that,  where  a  rail- 
road is  in  the  hands  of  a  Federal  court  receiver,  an  application 

States,  of  receivers  of  the  property  of  must  be  made  out  of  the  corporate 

a  railway  company,  interposes  no  bar  funds.    Philadelphia    &c.  E.  Co.   v. 

to  what  ia  called  in  that  State  a  "  set-  Com.,  104  Pa.  St.  80. 

tlement "  for  a  tax  on  gross  receipts,  '  Hopkins  v.  Taylor,  87  111.  436. 

made  against  the  corporation  by  the  *  Ante,  §  2914,  et  seg. 

accounting  officers  of  the   State,  in  '  Relfe  v.  Hudson,   11  Mo.   App. 

pursuance  of  a  statute  of  the  State.  374.    In  Lionbergerw.Eowse,  43  Mo, 

The  court  regarded  the  question  as  67,  it  was  pointed  out  that  such  a  tax 

merely  technical,  whether  the  settle-  is    a  tax  against    the    shareholders, 

ment  was  made  in  form  against  the  and  not  against  the  capital  owned  by 

corporation  or  against  the  receiver,  the  company. 

since  in  either  event  the  payment  *  Dixon  v.  Rutherford,  26  Ga.  149. 

5547 


5  Thomp.  Corp.  §  7002.]     receivers  of  corporations. 

made  on  behalf  of  the  State  for  leave  to  sell  the  depot,  freight- 
houses,  passenger-houses,  and  offices  of  the  railroad  company, 
for  taxes,  under  such  a  writ,  will  be  denied,  —  the  reason  be- 
ing that  a  railroad  property,  by  reason  of  its  public  character, 
is  a  unit,  and  cannot  be  cut  up  and  sold  in  pieces  under  execution.' 

§  7002.  Whether  a  Franchise  Tax  CoUectible  after  Ap- 
pointment of  a  Keceiver. —  The  prevailing  idea  of  what  is 
called  the  franchises  of  a  corporation,  when  dealt  with  as  the 
subject  of  taxation,  is  that  it  is  the  capacity  possessed  by  the 
corporation  of  making  money  through  the  use  of  the  special 
or  exclusive  privileges  conferred  upon  it  by  the  State.'  Hence, 
where  a  receiver  is  appointed  to  wind  it  up,  in  a  proceeding 
instituted  by  the  State,  it  logically  follows  that  a  tax  upon  its 
franchise  is  no  longer  leviable,  for  the  reason  that  the  State 
has  intervened  and  prevented  it  from  further  exercising  its 
franchise.'  But  the  mere  act  of  taking  possession  of  the  prop- 
erty of  a  railroad  company,  by  a  receiver  appointed  by  a  court 
pending  a  proceeding  to  foreclose  a  mortgage  thereon,  does  not 
put  an  end  to  the  franchises  of  the  corporation,  though  it  di- 
vests the  corporation  itself,  temi)orari]y  at  least,  from  power 
to  exercise  them,  and  invests  the  receiver  with  that  power. 
In  operating  the  railroad,  the  receiver  continues  to  exercise 
the  franchises  of  the  corporation,  as  the  corporation  itself  had 
previously  done;  and  therefore  a  franchise  tax,  laid  by  a  stat- 

'  State  V.  Atlantic  &c.  K.  Co.,  3  May,  and  the  other  half  on  the  aver- 

Woods    (U.    S.),    434.      Proceeding  age  amount  for  the  six  months  pre- 

against  receiver  to  compel  him  to  list  ceding  the  first  day  of  November,  is 

fund  in  his  hands  for  taxes:  Spalding  an  excise  tax  upon  the  value  of  the 

ti.  Cora.,  88  Ky.  135.  francliise  of  a  bank  on  those  days; 

'  Ante,  §  5560.  and  if,  on  either  day,  such  bank  is  in 

'  Com.  V.  (jancaater  Sav.  Bank,  123  the  hands  of  receivers,  and  perpet- 

Ma.'s.  493.     In  this  case  it  was  held  ually  enjoined  from  doing  business  by 

that    the  tax,    imposed    on    savings  a    decree  of  the    Supreme    Judicial 

banks  by  the  statutes  of  Massachu-  Court,  it  is  not  liable  to  pay  any  part 

setts  of  1862,  chapter  224,  and  1868,  of  the  tax  assessed  on  that  day,  al- 

chaptfr  315,  to  be  assessed  annually  though  it   has    transacted    business 

on  each  bank,  one-half  on  the  average  durmg  a  part  of  the  six  months  pre- 

aniount  of  their  deposits  for  the  six  ceding, 
moutlis   preceding  the    first    day  of 
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ute  in  general  terms  against  such  a  corporation,  is  chargeable 
upon  its  property  in  the  hands  of  its  receiver,  and  the  court 
appointing  the  receiver  will,  on  the  intervention  of  the  State, 
require  him  to  pay  the  same.^ 

§  7003.  Judgment  against  Keceiver  for  Taxes.  —  Although 
taxes  due  the  State  are,  under  almost  every  taxing  system,  a 
preferred  demand,  yet  where  a  judgment  is  rendered  against  a 
receiver  for  taxes,  it  ought  not  to  be  entered,  in  terms,  again-t 
the  corporation,  but  it  should  be  so  entered  as  to  be  enforced 
only  against  the  funds  that  are,  or  ought  to  be,  in  the  hands 
of  the  receiver.'' 

§  7004.  Power  to  Lease.  —  A  receiver,  whether  appointed 
to  wind  up  or  to  hold  property  pendente  lite,  has  not,  it  may  be 
assumed,  any  power  to  make  a  lease  of  the  property,  without 
the  authorization  of  the  governing  statute,  or  of  the  order 
of  the  court  appointing  him.  The  receiver  of  a  railroad  in 
Tennessee,  under  an  appointment  of  the  Governor,  has  no 
power  to  lease  the  road  so  as  to  vest  the  lessees  with  an  inter- 
est in  the  road  and  its  franchises,  which  could  not  be  divested 
by  a  subsequent  act  of  the  legislature.* 

§  7006.  Power  to  Mortgage.  —  The  power  of  the  court  to 
authorize  the  receiver  to  mortgage  the  property  in  his  hands 
is  essentially  the  same  as  its  power  to  authorize  him  to  issue 
receiver's  certificates  chargeable  as  a  first  lien  upon  the  prop- 
erty, cutting  under  existing  liens,  —  a  subject  hereafter  con- 
sidered.* The  power  can  only  be  exercised  on  the  principle 
of  absolute  necessity,  especially  in  the  case  of  a  private  estate, 
which  is  not,  like  the  property  of  a  railroad  company,  charged 
with  any  duty  toward  the  public.  Nevertheless,  it  has  been 
held,  in  the  case  of  a  private  estate,  that  the  court  may  author- 
ize the  receiver  to  mortgage  it,  when  necessary  to  raise  money 

«  Central  Trust  Co.  v.  New  York  »  Com.  v.  Eunk,   26   Pa.  St.  235. 

&c.  R.  Co.,  110  N.  Y.  250;  reversing      Compare  posi,  §§  7324,  7325. 
t.  c.  45  Hun  (N.  Y.),  587;  1  L.  R.  A.  »  McMinnville  &c.  R.  Co.  v.  Hug- 

260;  18  N.  Y.  St.  Rep.  30;  4  Rail.  &      gins,  12  Heisk.  (Tenn.)  177. 
Corp.  L.  J.  462;  18  N.  E.  Rep.  92.  *  Post,  i  7168,  et  seq. 
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to  redeem  it  from  sales  for  taxes,  even  though  it  be  held  upon  a 
trust  which  does  not  provide  for  selling  or  mortgaging.  The 
court  took  the  view  that  a  court  might  exercise,  for  the  pur- 
pose of  protecting  the  property,  all  the  powers  of  absolute 
ownership,  and  might  authorize  the  receiver  so  to  mortgage, 
although  no  notice  of  the  application  so  to  do  was  given  to 
the  parties  in  interest,  this  being  excused  by  the  shortness  of 
time.* 

§  7006.  Authority  of  a  Receiver  to  Invest.  —  Where  the 
statute  goes  no  further  than  to  authorize  the  receiver  to  col- 
lect and  pay,  and  no  directions  are  given  him  by  the  court,  it 
is  simply  his  duty  to  keep  and  protect  the  trust  fund  and  to 
hold  it  ready  for  distribution;  and  he  has  no  power  to  invest 
it.  If  the  parties  interested  desire  it  to  be  invested,  they  may 
apply  to  the  court  for  such  an  order,  and  if  they  neglect  to  do 
so,  a  loan  of  it  by  the  receiver,  even  temporarily,  is  a  breach 
of  trust.^ 


'  Burroughs  v.  Gaither,  66  Md.  171. 

'  Utica  Ins.  Co.  v.  Lynch,  11  Paige 
(N.  Y.),  520,  522;  recognized  but  not 
applied  in  Attorney-General  v.  North 
American  Life  Ins.  Co.,  89  N.  Y.  94, 
107.  In  this  last  case,  the  receiver 
o£  a  life  insurance  company,  without 
authority  of  the  court,  bat,  as  the 
Court  of  Appeals  found,  acting  "in 
entire  good  faith  and  without  a  trace 
of  any  wrong  intention,"  and  with- 
out receiving  any  personal  benefit 
from  the  transaction,  placed  the  se- 
curities in  his  custody  in  the  hands 
of  brokers  to  be  loaned  on  call,  and 
charged  himself  with  the  amounts  re- 
ceived for  interest,  and  no  part  of  the 
fund  was  lost,  and  the  parties  inter- 
ested were  not  thereby  injured,  but 
were  probably  benefited.  The  court 
held  that  the  order  charging  the  re- 
ceivtr  with  interest  beyond  the  amount 
received,  was  error.  Attorney-Gen- 
eral V.  North  American  Life  Ins.  Co., 
89  N.  Y.  94.  A  decision  on  its  face  so 
6550 


questionable  deserves  some  explana- 
tion, and  explanation  does  not  better 
it,  but  makes  it  worse.  It  refers  it- 
self to  the  practice  of  brokers  in  New 
York,  in  their  gambling  transactions, 
of  harrowing  from  each  other  secu- 
rities in  order  to  deliver,  where  they 
have  made  sales  for  future  delivery 
and  are  required  to  deliver  in  kind- 
It  will  puzzle  a  lawyer  or  judge  whose 
ideas  of  equity  have  not  been  cor- 
rupted and  obscured  by  the  atmos- 
phere of  stock-gambling  transactions, 
to  understand  how  the  receiver  of  an 
insolvent  corporation  can  lend  the 
securities  in  his  hands  to  a  broker, 
without  an  order  of  court,  "  in  entire 
good  faith,"  or  in  any  other  good 
faith.  A  receiver  thus  dealing  with 
the  funds  in  his  custody  ought  to  be 
charged  the  highest  rate  of  interest, 
and  it  ought  to  be  compounded,  for 
he  is  acting  in  gross  breach  of  hia 
trust. 


INCIDENTAL   POWERS    AND    DUTIES,       [6  Thomp.  Corp.  §  7008. 

§  7007.  His  Power  to  Make  Contracts.  —  The  power  of  a 
receiver  to  make  contracts  is  derived  from  the  order  of  the 
court  appointing  him,  or,  where  he  is  a  statutory  receiver,  from 
the  statute  under  which  he  ia  appointed.  We  shall  hereafter 
see  that  his  power  to  issue  what  are  called  receiver's  certificates 
is  derived  from  the  order  of  the  court  appointing  him,  and 
that  the  obligation  embraced  in  such  certificates  is  not  the 
personal  obligation  of  the  receiver,  but  is  rather  the  obligation 
of  the  court  itself,  or  the  promise  made  by  the  court  to  the 
lawful  holder  of  each  certificate  that  the  court  will  see  to  it 
that  it  is  paid  out  of  the  funds  in  its  hands,  or  secured,  before 
the  court  relinquishes  the  fund.^  It  has  been  held  that  the 
receiver  of  a  railroad  has  power  to  contract  with  another  com- 
pany for  the  interchangeable  use  of  the  track  of  the  two 
companies,^  and  this  power  would  seem  to  arise  under  the 
operation  of  a  general  order  of  appointment  authorizing  him 
to  operate  the  road,  pendente  lite.  It  has  been  held  that  the 
fund  in  the  hands  of  receivers  of  a  railroad,  who  had  con- 
tracted with  another  such  company  to  pay  for  a  portion  of  the 
repairs  of  a  track  and  bridge  used  jointly  by  the  two  com- 
panies,.is  liable  for  its  due  proportion  of  the  repairs;  although, 
after  making  the  contract,  the  receivers  surrendered  the  prop- 
erty and  road  in  connection  with  which  the  track  and  bridge 
were  operated,  to  the  receiver  of  the  property  of  another  com- 
pany, under  a  lease  from  which  company  the  receivers  mak- 
ing the  surrender  were  operating  them.' 

§  7008.  Cannot  Control  Corporate  Elections.  —  A  receiver 
being  appointed  for  the  administration  of  the  property  of  the 
corporation,  and  for  no  other  purpose,  it  seems  scarcely  neces- 
sary to  say  that  he  cannot  control  or  interfere  with  the  election 
of  directors  by  the  corporation,  or  do  any  other  constituent 
act  affecting  its  organization.* 

»  Post,  §  7168,  et  seq.  '  Central  Trust  Co.  v.  Wabash  &c, 

^  Jourdan  v.  Long  Island  R.  Co.,  R.  Co.,  52  Fed.  Rep.  908. 
42  Hun  (N.  Y.),  657,  inem.;  s.  c.  6  *  Farmers'  &c.  Bank  v.    PHladel- 

N  Y  St.  Bep.  89.  phia  &c.  R.  Co.,  14  Phila.  (Pa.)  456. 
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§   7009.    Granting   Kig-ht  of  Way  to  Another  Kailroad.  — 

For  similar  reasons,  a  receiver  of  a  railroad  has  no  power  to 
grant  to  another  railroad  company  the  privilege  of  crossing 
the  tracks  of  the  railroad  in  his  possession,  especially  at  a 
different  grade,  without  first  obtaining  leave  of  the  court  to 
make  the  grant,^  unless  the  order  appointing  him  is  large 
enough  to  include  such  a  power. 

§  7010.  Sales  by  Receivers.^  —  Where  the  receiver  makes  a 
fraudulent  sale  of  any  part  of  the  assets  in  his  hands,  to  the 
prejudice  of  the  creditors  of  the  estate,  their  remedy,  under 
the  remedial  system  of  New  York,  is  not  restricted  to  an  ap- 
plication for  relief  to  the  court  appointing  the  receiver,  but 
they  may  bring  a  separate  action  in  equity  to  vacate  and  set 
aside  his  order  of  sale.*  It  has  been  held  in  New  York  that  re- 
ceivers or  trustees  of  the  effects  of  an  insolvent  corporation  dom- 
iciled in  another  State,  appointed  under  the  laws  of  such  State, 
with  power  to  take  possession  of  all  the  effects  of  such  corpora- 
tion, "  and  to  sell,  convey,  or  assign  its  real  and  personal  estate," 
—  have  power  to  sell  and  assign  a  debt  due  to  the  corporation, 
from  a  citizen  of  New  York;  and  that  such  a  sale  and  assign- 
ment give  to  the  purchaser  an  equitable  right  of  action,  as 
against  the  debtor,  in  the  courts  of  New  York.*  Where  the 
receiver  has  power  to  assign  the  property  passing  into  his 
custody,  he  may  exercise  this  power  in  his  own  name,  with- 
out using  the  name  of  the  corporation  or  the  corporate  seal.°  A 
sale  by  foreign  receivers  or  trustees  is  said  to  be  in  the  na- 
ture of  a  judicial  sale,  and  not  open  to  objection  on  the  ground 
of  champerty  or  maintenance.  The  principles  of  the  common 
law  and  the  statutes  in  relation  to  champerty  do  not  apply  to 
judicial  sales,  or  to  sales  under  a  judgment,  order,  or  decree 
of  a  court  having  competent  jurisdiction  to  order  the  sale.* 

1  Howlett!).  New  York  &c.  E.  Co.,  14  Abb.  N.  Cas.  (N.  Y.)  328. 

'  Compare  ante,  5  6219,  et  seq.  '  Ibid. 

°  Hackley  v.  Draper,  60  N.  Y.  88;  '  Ibid.    On  the  question  of  cham- 

affirming  8.  c.  2  Hun  (N.  Y.),  523;  4  perty  in   making  judicial    sales,   see 

Thomp.  &  C.  (N.  Y.)  614.  Stevens  v.  Hauaer,  39  N.  Y.  302 ;  Cole- 

'  Hoyt  «.  Thompson,  5  N.  Y.  320;  man  v.   Manhattan  Beach  Improve- 

reversing  s.  c.  3  Sandf.  (N.  Y.)  416.  ment  Co.,  94  N.  Y.  229,  234. 
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Where  the  receiver  is  appointed  at  the  instance  of  judgment 
creditors,  and  the  primary  object  of  the  sale  by  the  receiver 
of  the  property  of  the  corporation  is  to  satisfy  judgments,  no 
legal  principle  stands  in  the  way  of  the  creditors  bidding  at 
the  sale.  One  can  bid  for  the  benefit  of  all,  or  all  can  bid 
together.* 

§  7011.  Further  of  Such  Sales. — It  seems  that  the  receiver, 
making  sale  of  the  property  under  the  order  of  the  court,  retains 
a  lien  thereon  as  a  security  for  any  balance  of  purchase- 
money  which  may  remain  unpaid.  At  least,  this  doctrine 
has  been  applied  in  the  case  of  the  sale  of  a  railroad  property 
by  a  statutorj"-  trustee.*  It  seems  that  the  property  may  be 
subsequently  ordered  to  be  resold  for  the  purpose  of  enforcing 
this  lien;  but  it  has  been  held  that,  where  it  consists  of  two 
railroads,  and  there  is  a  balance  due  on  a  prior  sale  of  each 
railroad,  they  should  not  be  sold  together,  for  the  payment  of 
the  aggregate  amount  of  the  liens,  but  should  be  sold  sepa- 
rately.^ The  court  may  provide,  in  the  order  of  sale,  that 
the  proceeds  of  the  sale,  after  payment  of  the  expenses  of 
the  receivership  and  the  costs  of  the  foreclosure  proceed- 
ing, and  all  such  claims  as  have  been  awarded  a  priority, 
may  be  paid  in  the  first  mortgage  bonds  given  by  the  company.* 
The  receiver  is  an  officer  of  the  court,  and  must  obey  the  or- 
ders of  the  court;  and  where  he  is  ordered  by  the  court  to 
make  a  sale  of  the  property  which  has  come  into  his  custody, 
he  is  not  a  trespasser  for  making  such  sale,  and  all  persons 
aiding  and  assisting  him  enjoy  the  protection  of  the  court, 
just  as  he  does.'  A  purchase  of  land  at  a  receiver's  sale  is  not 
rendered  void  by  the  circumstance  that  the  purchaser  is  an 
attorney  for  the  party  prosecuting  the  suit  in  which  the  re- 
ceiver has  been  appointed,  and  that  the  sale  is  for  an  inade- 

»  Libby  v.  Eosekrans,  55  Barb.  (N.  Y.)  202. 
'  State  D.  Anderson,  91  U.  S.  667;  *  Mcllhenny  v.  Binz,  80  Tex.  1; 

followed  in  State  v.  Jacksonville  &c.      s.  c.  26  Am.  St.  Rep.  705. 
R.  Co.,  16  Fla.  708.  '  Walling  v.  Miller,  108  N.  Y.  173  j 

'  State  V.  Jacksonville  &c.  E.  Co.,     a.  c.  2  Am.  St.  Eep.  400. 
supra. 
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quate  price,  influenced  by  erroneous,  though  not  fraudulent, 
representations,  by  the  attorney;  but  it  is  said  that  objections 
to  the  sale  on  such  grounds  must  be  raised  by  a  motion  to  set 
aside  the  sale.' 

§  7012.  Control  of  the  Court  over  Such  Sales.  —  The  re- 
ceiver is  subject  to  the  direction  and  control  of  the  court  in  the 
matter  of  making  sale  of  property  in  his  hands.  If  he  makes 
a  contract  of  sale,  the  court  may,  in  the  exercise  of  its  supervi- 
sory power  over  him,  refuse  to  sanction  it,  so  long  as  it  remains 
executory,  provided  the  terms  of  it  appear  to  be  inequitable, — 
as,  for  instance,  where  the  purchaser,  at  the  time  of  the  sale, 
had  information  of  facts  unknown  to  the  receiver,  which 
greatly  enlianced  the  value  of  the  property.^  Moreover,  the 
court  has  power,  in  entering  the  decree  of  sale,  to  order  that 
the  sale  shall  not  be  made  for  less  than  a  stated  price.  Such 
an  order  may  be  found  necessary  to  prevent  a  sacrifice  of  the 
property.* 

§  7013,  Purchaser  Takes  Subject  to  What  Liens.  —  As  in 

case  of  other  judicial  sales,  there  is  no  warranty  of  title,  express 
or  implied,  and  the  purchaser  takes  only  the  title  which  the 
corporation  had,  and  he  takes  this  title  subject  to  any  para- 
mount liens  or  equities  subsisting  against  the  property.  But 
we  have  seen  that  the  corporation  is  incapable  of  annexing 
any  lien  to  its  property,  or  of  creating  any  equity  against  it, 
after  it  has  passed  into  the  hands  of  a  receiver;*  and,  follow- 
ing out  this  principle,  it  has  been  held  that,  as  against  the 
purchaser  at  a  valid  receiver's  sale,  no  lien  can  be  made  to 
attach  to  the  property,  which  did  not  rest  upon  it  at  the  time 
of  the  institution  of  the  suit  under  which  the  sale  was  made." 

'  Chautauqua     County    Bank    v.  dial:  Trustees  in  possession  of  rail- 

Wliite,  6N.  Y.  236;  s.  c.  57  Am.  Dec.  road  to  operate  it,  leaving  mode  of 

442.  sale  to  be  settled  at  conclusion  of  pro- 

•  Attorney-General  v.  Continental  ceedings :  Randolph  v.  Lamed,  27  N. 

Life  Ins.  Co.,  94  N.  Y.  199.  J.  Eq.  557. 

»  Mcllhenny  v.  Binz,  80  Tex.   1;  «  Ante,  i,  6903;  post,  §§  7293,  7294. 

s.  c.  26  Am.  St.  Eep.   705.      Selling  "  Texas  Trunk  E.  Co.  v.  Lewis,  81 

"  clear  of  incumbrances,"     under    a  Tex.  1 ;  s,c.  26  Am.  St.  Rep.  776. 
statute  of  New  Jersey :  Statute  reme- 
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But  this  must  be  qualified  with  the  statement  that  the  purpose 
of  the  suit  was,  on  the  face  of  the  bill,  the  appointment  of  a 
receiver;  for  otherwise,  there  is  no  sound  principle  on  which 
the  subsequent  appointment  of  a  receiver  on  a  supplementary 
application,  on  an  amendment  to  the  bill,  can  be  held  to 
operate  so  as  to  displace  equities  which  have  been  created  in 
the  mean  time.  Where  the  receiver  is  appointed  in  seques- 
tration proceedings,  a  judgment  creditor,  who  recovers  judg- 
ment after  the  property  is  thus  taken  in  cusiodia  legis,  has  no 
right  to  redeem  real  estate  sold  by  the  receiver  under  direction 
of  the  court,  but  the  sale  is  absolute.* 

§  7014.  Eeceiver   Purchasing'  at  his   Own   Sale.  —  As   in 

the  case  of  any  other  trustee,  the  receiver  will  not  be  permit- 
ted to  purchase,  for  his  own  benefit,  property  which  he  holds 
as  receiver;  because  he  cannot  be  both  buyer  and  seller,  and 
to  permit  him  to  purchase  at  his  own  sale  would  hold  out  a 
direct  inducement  to  corruption  in  making  the  sale.*  The 
rule  is  a  rule  of  public  policy,  and  is  not  at  all  dependent  upon 
the  question  whether  fraud,  in  fact,  supervened  at  the  sale. 
Nor  is  it  necessary  that  the  receiver  himself  should  have  con- 
ducted the  sale;  he  cannot  bid  at  a  judicial  sale  of  the  prop- 
erty in  his  custody,  conducted  by  a  master  in  chancery  even, 
where  the  proceeding  which  has  resulted  in  the  sale  has  been 
an  adversary  proceeding  in  court  against  himself.'  One  court 
has  carried  the  rule  to  the  extent  of  holding  that  the  receiver 

*  Watkins  v.  Minnesota  Thresher  during  the  year  allowed  for  redemp- 
Man.  Co.,  41  Minn.  150.  tion,  acquires  title  to  the  mortgaged 

•  Herrick  v.  Miller,  123  Ind.  304 ;  premises  in  his  hands  as  such  re- 
Jewett  V.  Miller,  10  N.  Y.  402 ;  s.  e.  ceiver,  his  act  in  so  doing  may  be 
61  Am.  Dec.  751 ;  Carr  v.  Houser,  46  treated,  by  the  parties  to  the  suit  in 
Ga.  477;  Alven  v.  Bond,  3  Ir.  Eq.  which  he  was  appointed,  as  abso- 
365;  Anderson  v.  Anderson,  9  Ir.  Eq.  lutely  void,  and  as  conferring  upon 
23 ;  Eyre  v.  McDonnell,  15  Ir.  Ch.  him  no  right  to  the  rents  and  profits 
(N.  s.)  634;  Titherington  v.  Hodge,  which  he  was  appointed  to  receive. 
81  Ky.  286.  This  doctrine  has  been  Ibid.  For  the  corresponding  rule  as 
carried  to  the  length  of  holding  that,  to  directors,  see  ante,  §  4071,  et  seg, 
where  a  receiver  is  appointed  tore-  "  Jewett  v.  Miller,  10  N.  Y.  402; 
ceive  the  rents  and  profits  of  mort-  «.  c.  61  Am.  Dec.  751. 

eased  land  pending  a  foreclosure,  and, 
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ought  not  to  be  allowed  to  become  the  purchaser  of  property 
of  which  he  has  had  the  previous  management  in  his  character 
of  receiver, — the  view  being,  that  to  allow  this  would  subject 
him  to  temptations  to  compromise  his  duties  as  receiver.^  A 
receiver,  thus  purchasing  at  his  own  sale,  or  at  a  judicial  sale 
of  property  in  his  custody,  holds  the  subject  of  the  purchase 
as  trustee  for  the  benefit  of  the  cestui  que  trust,  who  may  elect 
to  adopt  the  purchase  or  demand  a  resale.* 

§  7015.  Subsequent  Judgment   Creditor   cannot  Redeem. 

Where  the  proceeding  is  instituted  by  judgment  creditors, 
under  a  statute  under  which  all  the  property  of  an  insolvent 
corporation  is  sequestered,  by  means  of  a  receiver,  and  sold 
to  satisfy  the  judgments,  the  one  who  recovers  a  judgment 
against  the  corporation,  after  the  property  is  thus  taken  into 
the  custody  of  the  law,  has  no  right  to  redeem  the  real  estate  of 
the  corporation  sold  by  the  receiver  under  the  direction  of  the 
court,  but  the  sale  is  absolute.'  In  so  holding,  the  court  pro- 
ceed upon  the  well-known  principle  that  where  property  has 
been  taken  from  the  debtor  into  the  custody  of  the  law,  to  be 
converted  into  money  for  the  payment  of  all  the  debts,  to  the 
payment  of  which  it  should  be  lawfully  appropriated,  the 
right  of  creditors  subsequently  to  interfere  with  or  acquire 
liens  upon  it,  or  rights  against  it,  the  enforcement  of  which 
would  affect  the  rights  of  those  acquiring  title  under  the  re- 
ceiver's sale,  made  by  authority  of  the  court,  no  longer  exists. 

§  7016.  Compensation  of  Receiver. —  Where  the  total  re- 
ceipts of  the  receivership  were  about  $95,000,  and  most  of  the 

'  Anderson  ».  Anderaon,  9  Ir.  Eq,  which  annuity  it  was  his  duty  to  col- 

23.  lect, —  it  was  held  that  the  personal 

'  Jewett  V.  Miller,  sv/pra.  In  this  representatives  of  the  vendor  were  at 
case  the  sale  was  under  an  older  liberty  to  rescind  the  sale  and  to  re- 
mortgage  than  the  mortgage  under  cover  the  annuity.  Eyre  v.  McDon- 
■which  the  receiver  was  in  possession,  aid,  15  Ir.  Ch.  (n.  s.)  584. 
So,  where  the  receiver  had  purchased,  '  Watkins  v.  Minnesota  Thresher 
at  an  under- valuation,  an  annuity  Man.  Co.,  41  Minn.  150;  ».  c.  42 
which  was  a  charge  upon  certain  N.  W.  Eep.  862. 
lands    of    which    he    was    receiver, 
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real  work  was  done  during  the  first  six  months,  and,  during 
this  time,  the  receiver  had  clerks  and  assistants  who  received 
a  separate  compensation,  and  he  gave  to  the  administration  of 
the  trust  only  a  part  of  his  time,  and  used  the  trust  moneys 
in  a  bank  of  which  he  was  the  owner,  mingling  them  with  his 
own  funds,  and  deriving  a  profit  from  their  use;  and  where 
it  appeared  that  he  had  unduly  delayed  the  administration, 
and  had  refused  to  account  until  ruled  by  the  court  to  do  so; 
—  it  was  held  that  $3,000  for  the  first  year  and  $1,000  for 
the  subsequent  two  years-and-a-half  of  the  receivership,  were 
ample  compensation,  in  lieu  of  the  modest  demand  of  some- 
thing over  $11,000  made  by  him.^ 

§  7017.  When  Chargeable  with  Interest.  —  A  receiver  who 
deposits  money  of  the  estate  in  a  bank  of  which  he  himself 
is  proprietor,  and  to  his  own  individual  credit,  instead  of 
placing  it  to  his  credit  as  receiver,  thereby  mingling  it  with  his 
own  funds,  is  guilty  of  a  breach  of  trust,  and  this  is  not  cured 
by  direction  to  clerks  of  the  bank  to  be  ready  to  pay  over  the 
money  at  any  time  when  called  upon.  Where  a  receiver  so 
deposited  and  kept  the  moneys  which  came  into  his  possession, 
delayed  the  administration  of  the  trust,  did  not  make  his  first 
account  until  ruled  to  do  so,  kept  the  money  in  his  own  hands 
as  banker,  and  loaned  it  out,  as  other  moneys  of  his  bank  were 
loaned  out,  at  interest,  although  another  solvent  banker  offered 
to  borrow  fifty  thousand  dollars  of  it  at  five  per  cent  on  good 
security,  —  it  was  held  that  he  was  chargeable  with  interest 
upon  the  amount  of  money  which  thus  came  into  his  hands, 
and  which  was  thus  held  and  used  by  him  for  his  personal 
benefit.* 

^  Schwartz  v.  Keystone  Oil  Co.,  in  demanding   excessive  compensa- 

153  Pa.   St.   283;  s.  c.  25  Atl.  Bep.  tion. 

1018.    The  opinion  in  this  case  is  a  '  Schwartz  v.  Keystone  Oil  Co., 

scathing  rebuke  administered  to  the  153  Pa.   St.  283 ;  «.  c.  25  Atl.  Rep. 

receiver  for  the  manner  in  which  he  1018.    Compare  ante,  ^  7006. 
discharged  his  trust,  and  for  his  greed 
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CHAPTEK   CLXV. 

PEOVING  CLAIMS   AGAINST  THE   FUND. 

Section  Section 

7022.  Duty  and  power  of  the  receiver     7027.  Compelling    third    parties    to 

in  respect  of  the  allowance  of  be    examined    pro    interesse 

claims.  suo. 

7023.  Compromising    claims    against      7028.  Claimants  of  property  interven- 

the  corporation.  ing  by  petition. 

7024.  Adjudication  of  claims  against      7029.  Evidence  before  the  master. 

the  estate.  7030.  Conclusive     effect    of     decree 

7025.  Claimants    against    the    fund  limiting    time    for    proving 

should  intervene  pro  interesse  claims. 

suo.  7031.  Proving    claim    does    not    bar 

7026.  Practice  of   making    examina-  separate  action. 

tions  pro  interesse  suo. 

§  7022.  Duty  and  Power  of  the  Keceiver  in  Kespect  of 
the  Allowance  of  Claims.  —  This  will  depend  upon  the  direc- 
tions of  the  statute  under  which  the  receiver  is  appointed, 
where  there  is  such  a  statute,  or  upon  the  directions  con- 
tained in  the  order  of  the  court  appointing  him,  where  there  is 
no  such  statute.  Ordinarily  the  receiver  is  required  to  pass 
upon  claims  in  the  first  instance,  and  to  allow  or  disallow  them, 
accordingly  as  they  appear  to  him  to  be  just  and  proper,  or 
not.  If  he  allows  claims  which  the  officers  of  the  corporation 
deem  to  be  unjust,  no  doubt  the  corporation  may  file  exceptions, 
where  it  has  not  been  dissolved,  and  the  court  will  review  the 
action  of  the  receiver  upon  such  exceptions.  In  many  cases 
creditors  are  allowed  to  file  exceptions;  but  there  must  obvi- 
ously be  a  limit  to  this  privilege,  especially  where  the  cred- 
itors are  numerous;  otherwise  the  court  would  find  its  time 
entirely  consumed  in  listening  to  the  arguments  preferred  by 
the  various  creditors  against  each  others'  claims.  If  the  pro- 
ceeding is  a  proceeding  to  foreclose  a  mortgage  upon  corporate 
property  in  a  court  of  the  United  States,  the  trustees  in  the 
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mortgage  represent  all  the  bondholders  under  the  mortgage, 
upon  a  principle  already  stated.^  If  the  receiver  is  not  ap- 
pointed by  the  court,  and  is  consequently  not  the  officer  of 
the  court  proceeding  under  its  direction  and  superintend- 
ence, but  is  appointed  by  a  ministerial  officer  under  a  statute, 
such  as  the  receiver  of  a  national  bank  appointed  by  the 
Comptroller  of  the  Currency, — it  is  unquestionably  his  duty,  as 
the  representative  of  all  the  creditors,  to  resist  the  prosecution 
of  demands  against  the  corporation  which  he  regards  as  un- 
founded; and  he  is  a  proper  party  in  a  proceeding  in  a  State 
court  for  the  adjudication  of  such  demands.''  It  may  be  as- 
sumed that  a  similar  position  is  occupied,  in  most  statutory 
proceedings  to  wind  up  an  insolvent  corporation,  by  the  re- 
ceiver appointed  therein;  and  that,  as  the  representative  of  all 
the  creditors,^  it  will  be  his  duty  to  resist  the  allowance  of 
unfounded  demands.  Accordingly,  in  New  York  in  a  pro- 
ceeding by  the  Attorney-General  to  wind  up  an  insolvent  life 
insurance  company,  the  receiver  appointed  therein  has  the 
right  to  file  exceptions  to  the  report  of  a  referee  appointed  to 
take  proof  of  claims.*  If  the  receiver  is  appointed  by,  or  is 
placed  by  the  governing  statute  under  the  superintendence  of 
a  court  of  justice,  he  should,  when  doubtful  as  to  the  allow- 
ance of  a  particular  claim,  or  class  of  claims,  seek  the  advice  of 
the  cowrt  appointing  him.* 

'  Ante,  §  6209.  Me.  318.    If,  in  New  York,  where,  at 
'  Turner  v.  First  Nat.   Bank,  26  the  time  of  the  appointment  of  a  re- 
Iowa,  562.  ceiver  of  an  insolvent  corporation,  a 
8  ^„jg  §  6939.  suit  is  pending  against  it,  the  plaintiff 
♦  Attorney-General t). North Amer-  therein  may,  at  anytime  before  the 
ican  Life    Ins.   Co.,   82    N,   Y.   172.  entry  of  a  final  decree  excluding  all 
Where  the  statute  requires  creditors  creditors   who    have    not    presented 
to  come  in  and  prove  their  claims  their  claims,  be  permitted  to  come  in, 
before  the  receivers  of  an  insolvent  prove  his  claim,  and  participate  equi- 
bank,  a  mere  seraice  upon  the  receivers  tably  in  the  distribution  of  the  fund 
of  a  copy  of  the  writ  in  a  suit  pending  still  in   the  liands  of    the  receiver, 
against  the  bank,  is  not  a  compliance  Smith  v.  Manhattan  Ins.  Co.,  4  Hun 
with  the  statute,  as  it  does  not  tend  (N.  Y.),  127. 

to  facilitate  the  purpose  of  the  stat-  *  See,    for    example,    Petition   of 

ute,  of  having  all  claims  against  the  Eddy,  15  E.  I.  474;  g.  c.  8  Ati;  Eep. 

bank  adjudicated  within  a  prescribed  694. 


time.     Head  v.  Frankfort   Bank,  23 


5559 


5  Thomp.  Corp.  §  7034.]     receivers  of  corporations. 

§  7023.  Compromising:  Claims  against  tlie  Corporation. — 

Where  a  claim  against  the  corporation  is  presented  to  the 
receivers  which  they  may  regard  as  not  deserving  of  full  pay- 
ment, whether  the  case  is  one  which,  taking  all  the  circum- 
stances into  consideration,  presents  proper  grounds  of  equity 
and  good  conscience  for  a  compromise,  and  if  so,  upon  what 
just  and  reasonable  terms  the  compromise  should  be  made, — 
is  said  to  be  a  question  for  the  receivers  to  judge  of  in  the  first 
instance.  Certainly  a  court  will  not  direct  its  receivers  to 
compromise  a  claim  against  the  corporation,  where  it  is  of 
opinion  that  no  just  claim  exists,  and  especially  where  the 
claim  has  been  previously  adjudged  by  the  court  to  be  un- 
founded.' 

§  7024.  Adjudication  of  Claims  against  the  ^Estate. — In 

the  case  of  a  receivership  pending  a  railway  mortgage  foreclos- 
ure, it  is  said  to  be  the  better  practice  for  the  judge  or  court 
appointing  the  receiver  to  stipulate,  at  the  time  of  the  appoint- 
ment, what  debts  and  liabilities  of  the  railway  company  shall 
be  made  a  charge  on  the  property,  and  paid  by  the  receiver. 
The  reason  is  that  this  practice  concludes  the  trustees  in  the 
mortgage,  and  the  bondholders  by  representation  through 
him;  and  if  he,  as  their  representative,  does  not  choose  to 
submit  to  the  terms  imposed,  the  foreclosure  can  proceed  with- 
out a  receivership.  But  this  does  not  preclude  the  power  in 
the  court,  where  no  such  order  has  been  made  at  the  time  of 
the  appointment  of  the  receiver,  to  make  it  afterwards.^  The 
propriety  of  this  view  is  entirely  obvious,  when  it  is  con- 
sidered that  the  court  cannot  possibly  foresee  in  every  case 
what  classes  of  claims,  and  especially  what  particular  claims, 
will  be  presented  for  allowance;  nor  would  it  be  proper  for 
the  court  to  undertake  to  adjudicate  at  once,  and  without 
hearing  the  claimants  and  other  parties  in  interest,  upon  the 

'  Suydam  v.  Bank  of  New  Bruns-  '  Central  Trust  Co.  v.  St.  Louis  &c. 

wick,  3  N.  J.  Eq.  276.   As  to  the  power  B.  Co.,  41  Fed.  Eep.  551 ;  Fosdick  v. 

of  receivers  to  compromise  claims  of  Schall,  99  U.  S.  235,  253;  Blair  r.  St. 

the  corporation  against  third  persons,  Louis  &o.  E.  Co.,  22  Fed.  Rep.  471. 
see  ante,  §  6973 ;  post,  §  7281. 
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merits  of  all  claims  which  might  possibly  be  presented.  The 
most  that  the  court  can  do  is  to  impose  on  the  bondholders 
applying  for  the  receivership  the  payment  of  those  meritori- 
ous claims  for  recent  service  or  supplies  which  have  been 
necessary  in  keeping  the  railroad  property  a  going  concern.^ 

§  7026.  Claimants  against  the  Fund  should  Intervene 
pro  Interesse  Suo.  —  Instead  of  allowing  each  claimant  to 
bring  a  separate  action  against  the  receiver,  the  regular  and 
proper  practice  is  to  require  him  to  file,  in  the  court  appoint- 
ing the  receiver  and  in  the  action  in  which  he  is  appointed, 
what  is  called  an  intervening  petition,  or  a  petition  in  which 
he  intervenes  pro  interesse  suo,  setting  up  his  own  claim,  what- 
ever the  foundation  of  it  may  be.  If  the  claim  is  contested 
by  the  receiver,  and  in  many  cases  without  referring  it  to  the 
receiver,  it  is  referred  to  a  master  in  chancery  for  examination 
and  report.  Upon  an  examination  by  the  master,  after  notice 
to  the  proper  parties  in  interest  and  the  presentation  of  his 
report  to  the  court,  and  after  the  usual  time  for  excepting 
thereto,  it  is,  if  no  exceptions  are  filed  to  it,  confirmed  as  a  mat- 
ter of  course,  and  an  order  is  made  accordingly;  but  if  excep- 
tions are  filed  to  it,  those  exceptions  are  heard  by  the  court, 
which  either  refers  the  cause  back  to  the  master  for  further 
examination,  or  makes  an  order  allowing  or  disallowing  the 
claim,  or  otherwise  disposing  of  it,  as  justice  and  equity  may 
require.  This  is  the  regular  and  usual  practice  obtaining  in 
the  Circuit  Court  of  the  United  States  in  equity,  and  it  was 
the  practice  of  the  Chancery  Court  of  the  State  of  New  York 
while  that  court  was  in  existence.* 


•  See  for  instance,  an  order  already  that  State  relative  to  the  proceedings 

set  out,  ante,  §  6825.  against  corporations  in  equity,  such 

'  Where  a  final  order  had  been  order  was  in  the  nature  of  the  usual 

made  by  that  court  for  the  appoint-  decree  in  a  creditors'  suit  against  ex- 

ment  of  a  receiver  of   the  property  ecutors  or  administrators;   and  any 

and  effects  of  a  corporation,  and  to  creditor  who  had  a  claim  upon  the 

close  up  its  concerns  and  to  distribute  fund,   but  who  was  not  a  nominal 

such  property  and  effects  among  its  party  to  the  suit,  might  make  himself 

creditors  and  stockholders,  under  the  a  party  thereto,  in  fact,  by  coming  in 

provisions  of  the  Bevised  Statutes  of  and  presenting  his  claim  under  the 
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§  7026.  Practice  of  Making  Examinations  pro  Interesse 
Suo. — The  writer  states,  on  experience,  that  the  practice  in 
the  courts  of  the  United  States  in  equity,  is  for  the  claimant, 
whatever  the  nature  of  his  claims  may  be,  whether  for  the 
restoration  of  property  in  the  hands  of  the  receiver,  or  for 
the  payment  by  the  receiver  of  a  demand  against  the  corpora- 
tion, or  for  the  like  payment  of  a  demand  arising  upon  a 
contract  with  the  receiver,  or  for  damages  for  injuries  done 
by  the  servants  of  the  receiver  in  managing  the  property  in 
his  charge,  —  to  file  what  is  commonly  called  an  intervening 
petition,  entitled  in  the  cause  and  addressed  to  the  court, 
setting  forth,  in  clear  language,  the  nature  of  his  demand,  and 
asking  that  it  be  referred  to  a  master,  or  otherwise  examined 
and  passed  upon,  according  to  the  course  of  the  court.  It  has 
been  laid  down  by  a  Chancellor  of  great  learning  and  expe- 
rience, that  such  a  petition  must  set  out  the  title  of  the  claim- 
ant to  the  relief  which  he  seeks;  since,  from  its  very  nature, 
an  examination  pro  interesse  suo  requires  a  statement  of  the 
charge  or  case  of  the  party  to  be  examined;  otherwise,  it 
would  be  impossible  for  his  adversary  to  know  how  to  point 


decree  and  submitting  himself  to  the  leave  to  prosecute  the  suit ;  and  if  the 
jurisdiction  of  the  court,  for  the  set-  suit  became  abated  by  the  death  of 
tlement  and  adjustment  of  his  claim  the  sole  complainant,  it  was  said  to 
upon  the  fund  to  be  distributed,  as  be  a  matter  of  course  to  permit  any 
directed  by  the  decree  of  the  court  creditor  who  had  established  his  debt 
under  which  such  claim  was  pre-  before  the  master  under  such  a  decree, 
sented,  Ke  City  Bank,  10  Paige  to  file  a  bill  in  the  nature  of  revivor 
(N.  Y.),  378.  It  was  also  held  that  and  supplement,  to  revive  and  con- 
a  creditor  who  came  in  and  made  his  tinue  the  proceedings.  Ibid.  Any 
claim  under  such  a  decree  became  creditor  entitled  to  come  in  under  the 
quasi  a  party  to  the  suit,  and  entitled  decree,  by  reason  of  having  a  claim 
to  the  benefit  of  the  decree  as  such  upon  the  fund,  had  also  the  right  to 
party,  and  that  he  might  be  re-  file  such  a  bill  to  revive  and  continue 
strained  from  proceeding  at  law  for  the  proceeding  and  to  have  the  bene- 
the  recovery  of  his  claim.  Ibid,  fit  of  it,  —  stating  in  his  bill  the  exist- 
Oreditors  thus  coming  in  were  re-  ence  of  his  debt.  But  if  the  existence 
garded  as  parties  to  the  suit  for  very  of  his  debt  was  denied  by  the  defend- 
substantial  purposes;  so  that  if  the  ant's  answer,  he  was  required  to  estab- 
nominal  complainant  neglected  to  lish  it  by  proof,  before  he  would  be 
proceed  with  due  diligence,  they  entitled  to  a  decree  reviving  and  con- 
might  apply  to  the  court  and  obtain  tinning  the  proceedings.  Ibid. 
5562 


PROVING  CLAIMS  AGAINST  THE  FUND.       [6  Thomp.  Oorp.  §  7036. 

his  interrogatories.'  The  practice  has  been  thus  stated  in  an 
English  chancery  case;  "A  party  claiming  an  interest  in 
estates  sequestered,  or  in  the  hands  of  a  receiver,  an  order  is 
obtained  upon  notice  of  motion,  to  come  in,  and  be  examined 
pro  interesse  suo,  wherein  a  time  is  to  be  limited  for  filing 
interrogatories.  After  the  examination  the  other  side  hath 
liberty  to  examine  witnesses,  to  falsify  the  examination,  and 
a  commission  of  course  issues,  if  necessary,  wherein  the  claim- 
ant may  join  if  he  thinks  fit;  and  the  commission  (if  any)  is 
returned.  Publication  passeth  by  order.  Then  an  order  is 
made  to  refer  it  to  the  master,  to  look  into  the  examination 
and  depositions,  and  to  certify  whether  the  claimant  hath 
made  out  any,  and  what,  interest  in  the  premises,  or  in  any, 
and  what,  part  thereof.  The  report  the  master  makes  is  set 
down  to  be  heard  for  directions;  and  the  court  pronounces  a 
final  order."  ^  It  should  be  observed  that  a  great  deal  of  the 
technicality  of  form  in  chancery  practice  in  regard  to  exami- 
nations pro  interesse  suo,  is  entirely  obsolete  in  the  United 
States,  owing  to  the  universal  prevalence  of  statutes  permitting 
parties  to  testify  in  civil  cases.  The  ordinary  practice  of  the 
courts  of  the  United  States  is,  to  refer  the  intervening  petition 
to  a  master,  provided  the  receiver,  or  any  party  before  the 
court  interested  in  the  fund,  makes  objection;  but  sometimes 
a  general  order  of  reference  is  made,  under  which  all  such 
petitions  go  to  the  master.  There,  an  examination  takes 
place,  which  is  substantially  in  the  nature  of  a  trial  before  a 
referee.  The  master  takes  testimony  in  the  form  of  depo- 
sitions, hears  argument  by  counsel,  and  files  a  report,  accom- 
panied with  the  testimony  so  taken,  embodying  his  findings 
of  fact  and  conclusions  of  law  as  to  the  claim,  and  recom- 
mending what  order  be  passed  in  respect  of  the  same.  If 
no  exceptions  are  filed  to  the  report,  it  is  confirmed  and  the 
order  goes  as  a  matter  of  course.  If  exceptions  are  filed,  they 
are  reheard  before  the  court,  and  the  court  will  re-examine 
the  case  upon  the  evidence  taken  before  the  master,  and  will 
confirm  the  report,  or  refer  it  back  for  further  examination, 

»  Brien  v.  Paul,  3  Tenn.  Oh.  357.  »  Hunt  v.  Priest,  2  Dick.  540. 
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or  make  such  other  decree  as  to  the  court  may  seem  just  and 
proper.' 

§  7027.  Compelling'  Third  Parties  to  be  Examined  pro 
Interesse  Suo.  —  While,  under  the  general  principles  of  equity 
procedure,  a  court  will  not  permit  its  officer  to  be  drawn  into 
a  litigation  which  it  cannot  control,*  on  the  other  hand,  it  has 
no  authority  to  compel  a  party  who  is  a  stranger  to  the  liti- 
gation, to  come  into  court  and  be  examined  'pro  interesse  suo; 
but  such  an  order  can  only  be  made  upon  the  application  of 
a  party,  or  by  his  consent.'  But  this  principle  has  not 
been  acted  upon  in  all  cases.  In  another  case,  a  sequestration 
having  issued  for  the  non-performance  of  a  decree,  and  a  mo- 
tion having  been  made  for  a  writ  of  assistance,  and  the  defend- 
ant  having  alleged  that  he  had  assigned  the  house  and  goods 
subjected  bj'  the  decree,  for  a  valuable  consideration,  to  a  third 
person, — it  was  ordered  that  such  third  person  should  come 
in  and  be  examined  pro  interesse  suo,  unless  he  showed  cause 
to  the  contrary.*  But  this  seems  to  indicate  that  an  exception 
to  the  principle  fisst  stated  is,  that  the  court  may  compel  third 
parties  to  come  in  and  be  examined  pro  interesse  suo,  who 
have  interfered  with  the  execution  of  its  decree,  or  with  the 
possession  of  property  by  its  receiver.  The  principle  was  thus 
stated  by  Chancellor  Walworth:  "Where  the  property  is  le- 
gally and  properly  in  the  possession  of  the  receiver,  it  is  the 
duty  of  the  court  to  protect  that  possession,  not  only  against 
acts  of  violence,  but  also  against  suits  at  law;  so  that  a  third 
person,  claiming  the  same,  may  be  compelled  to  come  in  and 

*  Points  of  practice  in  respect  of  Leave  to  the  complainant  to  proceed 

examinations  pro  interesse  suo,  in  the  in  forma  pauperis:  James  v.  Dore,  2 

English  Court  of  Chancery  prior  to  Dick.  788.     Costs  of  an  application  to 

the    new  procedure    act :  Eussell  v.  compel  receiver  to  pay  over :  People 

East  Anglian  R.  Co.,  3  Macn.  &  G.  v.  City  Bank,  96  N.  Y.  32, 
104.     Exhibiting    interrogatories   in  "  Post,  §  7128. 

rebuttal;  Rowley  d.  Ridley,  3  Swanst.  •  Kayea.  Cunningham, 5  Mad. 408. 

306,  308,  n.    Conclusive  effect  of  the  '  Bird   v.  Littlehales,   3   Swanst. 

examination:    Attorney-General     v.  299,  n. 
Mayor  of  Coventry,  3  Swanst.  312,  n. 
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ask  to  be  examined  pro  interesse  suo,  if  he  wishes  to  test  the 
justice  of  such  claim."  ^ 

§  7028.  Claimants  of  Property  Intervening  by  Petition.  — 

If  property  of  the  corporation  has  passed  into  the  hands  of  a 
receiver,  which  is  claimed  by  a  third  party,  under  a  bill  of 
sale  from  the  corporation  or  otherwise,  his  proper  course  is  to 
file  an  intervening  petition  in  the  court  in  which  the  receiver- 
ship  is  depending,  praying  for  the  custody  of  the  property." 
His  claim  will  be  examined,  either  by  the  court  or  a  master, 
and  if  an  order  is  made  denying  it,  it  is  quite  clear,  under 
nearly  all,  if  not  all,  American  remedial  systems,  that  the 
order  denying  it  will  be  in  the  nature  of  a  final  decree,  and 
subject  to  correction  by  appeal}  It  seems  plain  that  replevin, 
ejectment,  or  other  possessory  action  will  not  lie  against  the  re- 
ceiver, provided  he  is  a  receiver  appointed  by  a  judicial  court; 
since  in  that  case  his  possession  is  the  possession  of  the  court, 
and  the  property  sought  to  be  recovered  is  in  custodia  legis;*  but 
the  rule  might  be  otherwise  in  the  case  of  a  statutory  receiver, 
appointed  by  a  mere  ministerial  officer,  such  as  a  receiver  of  a 
national  bank,  whose  office  is  that  merely  of  a  statutory  trustee.^ 

'Parker    v.    Browning,    8    Paige  2  Abb.  N.  Cas.  (N.  Y.)  29;  reversing 

(N.  Y.),  388,  391;  s.  c.  35  Am.  Dec.  «.  c.  6  Daly  (N.  Y.),  136,   and  over- 

717.    In  a  work  of  considerable  au-  ruling,  in  part,  s.  c.  12  Abb.  Pr.  (n.  s.) 

thority  on  equity  procedure,  —  Seton  (N.  Y.)469.    It  is  now  pointed  out  by 

onDecrees,  p.  1220,— itissaidthatthe  Dr.  Abbott,  19  Abb.  N.  Oas.  (N.  Y.) 

decision    in    Kaye    v.   Cunningham,  379,  that  "the  court  having  power, 

above  cited,  holding  that  an  order  for  under  the  new  procedure,  to  refer  a 

the  examination  of  a  party  pro  inter-  motion,  and  the  parties  to  the  refer- 

esse  suo  can  only  be  made  upon  his  ence  having  the  right  to  testify  and  to 

application,  or  by  his  consent,  is  not  compel  each  other  to  testify,  a  formal 

in  accordance  with  the  current  of  au-  direction  for  such  an  examination  is 

thority.    It  was  formerly  held  in  New  not  necessary." 
York  that  the  remedy  of  a  receiver  of  •  Ante,  §  7127. 

the  rents  and  profits  of  real  estate,  *  See  Bates  v.  Elmer  Glass  Man. 

against    an  adverse    claim    to    such  Co.  (N.  J.  Eq.),  15  Atl.  Eep.  246;  s.c. 

rents  and  profits,  was  by  an  order  for  13  Cent.  Eep.  351. 
an  examination  of  the  claimant  pro  *  Ante,  §  6931. 

interesse  suo,  and  for  such  proceedings  '  Post,  §  7327.    Eight  of  receiver 

thereon  as  would  lead  to  an  adjudica-  to  "reconvene"  under    Texas  Code, 

tionof  the  rights  of  the  parties.    Fos-  against    intervening    petitioner,  and 

ter  V.  Townshend,  68  N.  Y.  203 ;  s.  c.  scope  of  the  plea  of    reconvention : 
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§  7029.  Evidence  Before  the  Master.  —  Where  the  appli- 
cation for  a  receiver  contains  no  charge  of  fraud  or  deceit  on 
the  part  of  the  oflBcers  of  the  railroad  company,  a  master  to 
whom  intervening  claims  are  referred  may  be  authorized  to 
pass  upon  uncontested  claims,  without  any  other  evidence  than 
the  admissions  in  the  company's  books,  where  the  facts  upon 
which  such  claims  rest  fully  appear  from  the  books,  and 
where  additional  evidence  appears  to  him  unnecessary.* 

§  7030.  Conclusive  Eflfect  of  Decree  liimltlngr  Time  for 
Proving  Claims.  —  Where  a  corporation  passes  into  the  hands 
of  a  receiver  of  a  court  of  the  United  States,  in  a  proceeding 
to  foreclose  a  mortgage;  and,  pending  the  proceeding,  a  scheme 
of  reorganization  is  agreed  to  by  nearly  all  the  creditors;  and 
the  court,  in  proceedings  anterior  to  its  final  decree,  gives 
notice  to  all  creditors  to  prove  their  claims;  and,  after  the 
limitation  of  time  prescribed  by  such  notice,  proceeds  to  a 
final  decree,  determining  the  rights  of  all  the  parties  in  the 
property;  —  this  decree  is  not  interlocutory  in  its  nature,  but 
final,  and  every  creditor,  afi'ected  with  notice  or  knowledge  of 
the  order  fixing  the  time  for  proving  claims,  is  precluded  by 
it  and  debarred  from  reopening  the  proceeding  after  a  final 
decree  and  preferring  his  particular  claim.*  But  a  decree 
thus  limiting  the  time  for  proving  claims  will  not  be  conclu- 
sive, so  far  as  to  affect  the  jurisdiction  of  a  State  court  subse- 
quently to  entertain  an  action  against  the  corporation,  by  a 
claimant  who  was  not  a  party  to  the  foreclosure  proceeding; 
since  it  is  not  competent  for  one  court  to  make  orders  affect- 
ing the  jurisdiction  of  other  co-ordinate  courts.* 

Continental  Nat.  Bank  v.  "Weems,  69  which  the  estate  held  against  him, — 

Tex.   489 ;  8.  c.  5  Am.  St.  Eep.  85.  it  was  held  that  the  amount  due  for 

Proceeding  where  receiver  claims  a  his  services  constituted  an  equitable 

set-off:   Vanderbilt    v.    New    Jersey  set-off.    Davis  v.  Stover,  16  Abb.  Pr. 

Cent.   E.  Co.  (N.  J.  Eq.),  2  Cent.  (n.  s.)  (N.  Y.)  225. 

Eep.  228.    Where  an  agent  was  em-  ^  Blair  v.  St.  Louis  &c.  R.  Co.,  22 

ployed  by  the  receiver  to  assist  him  Fed.  Eep.  471. 

in  the  duties  of  his  trust,  and  it  was  =  Leadville  Coal  Co.  v.  McCreery, 

agreed  that  the  value  of  his  services  141  TJ.  S.  475. 

should    be   deducted   from  a    claim  •  Ante,  ^  6894. 
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§   7031.  Proving  Claim  does  not  Bar  Separate  Action.  — 

The  mere  fact  of  the  creditor  proving  his  claim  before  the  re- 
ceiver appointed  to  wind  up  an  insolvent  bank,  does  not  bar  his 
right  to  proceed  in  an  action  against  the  bank,  where  he  does 
not  surrender  to  the  receiver  the  evidence  of  his  debt,  or  re- 
ceive from  the  receiver  a  certificate  of  indebtedness,  or  his 
share  of  any  dividend  paid  in  liquidation.*  This  proposition 
does  not  touch  the  power  of  the  court  superintending  the  ad- 
ministration of  the  insolvent  estate,  to  enjoin  the  prosecution  of 
separate  actions  against  the  corporation.*  The  case  where  a 
bank  commissioner  of  the  State  had  taken  action  to  wind  up 
an  insolvent  bank  and  had  procured  the  appointment  of  a 
receiver,  was  held  to  be  not  like  the  case  of  a  creditors'  bill, 
where  injunctions  are  granted  to  restrain  creditors  from  pro- 
ceeding at  law  when  the  suit  is  brought  in  behalf  of  all  the 
creditors;  nor  like  the  case  of  a  party  who  is  pursuing  his 
remedy  in  two  courts  at  the  same  time,  and  is  enjoined  in 
equity  from  prosecuting  his  claim  in  more  than  one  court.' 

'  Watson  V.  Phoenix  Bank,  8  Met.  500.    Enjoining   the  prosecution    of 

(Mass.)  217;  s.  e.  41  Am.  Dec.  500.  more  than  one  suit:  Jackson  v.  Leaf, 

"  Ante,  §  6897.  1  Jac.  &  "Walk.  229;  1  Story  Eq.  Jur., 

"  Watson  V.  Phcenis  Bank,  8  Met.  §  541. 


(Mass.)  217,  222;  «.  c.  41  Am.  Dee. 
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CHAPTEK   CLXVI. 


DISTRIBUTION  OF  THE  FUND  IN  THE  HANDS  OF  THE  EECEIVEB. 


7037. 

7038. 
7039. 


7040. 

7041. 
7042. 


Section 

7035.  Eeceiver  cannot  distribute  with- 

out order  of  court. 

7036.  Discretion    as  to    ordering  re- 
ceiver to  pay  money. 

Appeal  lies  from  order  to  pay 
out  of  fund  in  court. 

Remedy  to  compel  distribution. 
Duty  of  statutory  receiver  to 
settle     priority    of     incum- 
brances. 

Costs  of  the  proceeding  pre- 
ferred. 

Priorities  in  the  distribution. 

Creditors  preferred  before  stock- 
holders. 
?043.  Stockholders   subscribing  to  a 
guarantee  fund. 

7044.  Special  liens  to  be  preserved  in 

making  distribution. 

7045.  Marshaling    the  assets  so  as  to 

require  exhaustion  of  special 
security, 

7046.  Priorities  among  lien  creditors. 

7047.  How  under  Massachusetts  in- 

solvent laws. 

Expenditures  of  the  receiver  in 
operating  the  property  pre- 
ferred. 

Prior  liens  or  mortgages  pre- 
ferred. 

Claims  for  damages  for  torts 
not  preferred. 

Other  demands  not  preferred. 

Taking  and  renewing  the  note 
not  a  waiver  of  priority. 
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7048. 


7049. 

7050. 

7051. 
7052, 


Section 

7053.  Simple     contract     debts    con- 

tracted in  constructing  the 
works  of  a  corporation  other 
than  a  railroad  company  not 
preferred. 

7054.  Principle  which  denies  a  lien 

for  beneficial  services  ren- 
dered to  corporation. 

7055.  Whether    lien    for    attorney's 

fees. 

7056.  Governing  principle  as  to  the 

allowance  of  such  fees. 

7057.  Expenditures    by  stockholders 

in  behalf  of  the  corpora- 
tion. 

7058.  Debts  contracted  prior  to  or  at 

the  time  of  mortgages. 

7059.  Judgments. 

7060.  Judgments  recovered  after  as- 

signment or  filing  bill  for  re- 
ceiver. 

Wages  of  employes,  operatives, 
and  laborers. 

Who  within  such  statutes  and 
who  not. 

7063.  Debts  barred  by  limitation. 

7064.  Demands  of  foreign  receivers 

assignees,  etc. 

7065.  Ordinary  bank  deposits. 

7066.  Deposits  in  savings  banks. 

7067.  Deposits     made     by     savings 

banks. 

7068.  Billholders  of  banks. 

7069.  Salaries  of  officers. 

7070.  Debts  due  the  United  States. 


7061. 


7062. 
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Section 

7071.  Sureties  on  appeal  bonds. 

7072.  Ultra  vires  debts. 

7073.  Sham  stock  subscriptions  -with 

an  agreement  for  rescission. 

7074.  Eights   accruing    subsequently 

to  the  dissolution. 

7075.  General  deposit  of  court  funds. 


Section 

7076.  Distribution  of  assets  deposited 

in  another  State. 

7077.  Validity  of  retroactive  statutes 

touching  distribution  of  as- 
sets. 

7078.  Order  of  distribution  under  New 

York  statute. 


§  7035.  Receiver  cannot  Distribute  without  Order  of 
Court.  —  When  it  is  recollected  that  a  receiver  appointed  by  a 
court  of  equity  is  the  mere  custodian  of  the  property  or  fund 
pending  the  litigation,  and  that  he  is  subject  to  the  orders  of 
the  court  in  the  most  plenary  manner/  and  that  the  fund  in 
his  hands  is  deemed  to  be  in  the  custody  of  the  court  and 
subject  entirely  to  the  disposition  of  the  court,  —  it  must 
follow,  as  a  general  proposition,  that  a  receiver  cannot  pay 
out  any  money  which  has  come  into  his  hands,  in  virtue  of 
his  ofiBce,  without  being  authorized  thereto  by  an  order  of  the 
court,  general  or  special,''' — unless  indeed,  he  is  a  statutory 
receiver,  when  it  is  equally  necessary  that  he  should  derive 
such  authority  from  the  statute.  In  either  of  these  cases,  he 
must  have,  in  order  to  justify  the  payment,  either  express  or 
implied  authority  from  the  governing  source,  which  is  either 
the  court  or  the  statute} 


*  Ante,  §  6940,  et  seq. 

'  Adams  v.  Woods,  15  Cal.  206. 

•  See  Re  Hollister  Bank,  23  N.  Y. 
508,  for  some  analogy  on  this  point. 
This  case  holds  that  under  the  New 
York  Statute  of  1849,  for  winding 
up  insolvent  corporations,  all  assets 
which  can  be  realized  by  collections, 
or  by  a  sale,  when  no  reasonable 
objection  exists  thereto,  within  180 
days,  must  be  converted  into  cash, 
and  distributed  to  the  creditors ;  but 
at  the  end  of  that  time,  this  being 
first  done,  the  debts  unpaid  may  be 
assessed  on  the  stockholders,  and 
the  remaining  assets,  when  realized, 
divided  among  them:  distinguishing 
Ee  Eeciprocity  Bank,  22  N.  Y.  9.    A 


receiver  should  not  enter  upon  the 
distribution  of  the  moneys  in  his 
hands  without  an  order  of  the  court 
appointing  him,  and  such  order  will 
not,  in  general,  be  made  until  he  has 
accounted.  Duffy  v.  Oasey,  7  Eob. 
(N.  Y.)  79.  Even  where  money  has 
been  paid  to  him  under  a  mistake,  he 
cannot,  it  seems,  restore  it  without 
an  order  of  the  court ;  and  an  action 
to  recover  it  will  not  lie,  unless  the 
consent  of  the  court  to  the  bringing 
of  such  action  is  had.  Getty  v.  Camp- 
bell, 2  Eob.  (N.  Y.)  664.  It  has  been 
held  that,  where  judgment  creditors 
have  acquired  a  lien  upon  a  fund  in 
the  hands  of  a  receiver,  the  court  will 
not,  on  their  petition,  order  the  le- 


349 
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§  7036.  Discretion  as  to  Ordering  Keceiver  to  Pay  Money. 

Not  only  is  it  within  the  discretion  of  the  court  to  order 
the  receiver  to  deliver  property,  which  he  has  taken  into  his 
custody,  but  it  is  equally  within  its  discretion  to  order  him  to 
pay  over  money  in  any  special  case.  This  discretion  is  plainly 
subject  only  to  review  on  appeal,  according  to  the  course  of 
procedure  in  the  particular  jurisdiction.^ 

§  7037.  Appeal  Lies  from  Order  to  Pay  out  of  Fund  in 
Court.  —  It  has  been  held  that  an  appeal  lies  from  a  decree  in 
equity  for  costs,  when  they  are  directed  to  be  paid,  not  by  a 
particular  party,  but  out  of  a  fund  in  the  hands  or  under  the 
control  of  the  court;  and  that  a  decree  made  by  a  Circuit 
Court  of  the  United  States  directing  that  a  compkinant  be 
paid  his  costs  and  expenses  out  of  a  fund  in  court,  — the  fund, 
in  the  mean  time,  to  remain  in  the  court  in  the  course  of 
administration,  is,  pro  tanto,  a  final  decree,  from  which,  if  the 
amount  be  sufficient,  an  appeal  will  lie.^  By  parity  of  rea- 
soning, the  conclusion  may  be  reached  that  an  appeal  will  lie 
from  orders  directing  the  payment  of  the  compensation  of  court 
receivers  out  of  the  fund  in  court,  and  that  some  of  the  gross 
abuses  which  have  characterized  receiverships,  in  allowing 
excessive  fees,  may  be  thereby  corrected.'     Appeals  have  fre- 

ceiver  to  satisfy  the  judgment,  until  directing  an  accounting.  A  receiver 
a  decree  has  been  made  in  the  action  had  been  appointed  by  consent,  to 
in  which  he  was  appointed,  and  notice  receive  the  rents  during  the  account- 
lias  been  given  to  all  creditors  inter-  ing.  It  was  held  to  be  within  the 
ested  in  the  fund.  But,  in  order  to  discretion  of  the  court,  subject  to  re- 
protect  the  petitioners,  the  receiver  view  in  the  General  Term,  to  order 
was  forbidden  to  make  any  payments  the  receiver  to  pay  over  to  the  plain- 
out  of  the  fund,  without  notice  to  tiff  the  rents  collected,  upon  such 
them,  and  allowing  them  to  institute  terms  as  might  be  proper.  Piatt  v. 
such  action  as  might  be  advised.  Piatt,  66  N.  Y.  360. 
Hubbard  v.  Guild, 2Duer  (N.  Y.),  685.  «  Trustees  v.  Greenough,  105  U.  S. 

1  In  New  York,  in  an  action  to  set  627. 
aside  conveyances  of  real  estate,  on  •  That  an  appeal  lies  from  an  order 

the  ground  of  their  having  been  ob-  in  equity  directing  payment  of  costs 

tained    by    fraud,    an    interlocutory  out  of  a  particular  fund,  — see  Angell 

judgment  was  rendered,  determining  v.  Davis,  4  Mylne  &  C.  360.    But  see, 

the  title  to  be  in  the  plaintiff,  subject  contra,  Taylor  v.  Dowlen,  L.  R.  4  Oh. 

to  certain  liens  of  the  defendant,  and  697. 
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quently  been  prosecuted  to  the  Supreme  Court  of  the  United 
States,  from  orders  or  decrees  made  in  the  Circuit  Courts,  dis- 
posing finally  of  substantial  rights  upon  intervening  petitions 
in  receivership  cases.^ 

§  7038.  Remedy  to  Compel  Distribution.  —  If  a  receiver 
appointed  by  a  court  of  equity  fails  to  make  distribution 
within  a  reasonable  time,  the  obvious  remedy  is  an  applica- 
tion to  the  court  whose  officer  he  is,  for  an  order  requiring 
him  so  to  do.  But  in  the  case  of  a  statutory  trustee,  appointed 
under  a  judgment  of  forfeiture  against  the  corporation,  or 
otherwise,  who  fails  seasonably  to  make  distribution,  a  bill  in 
equity  will  lie  by  any  of  the  stockholders  for  the  benefit  of  all, 
to  compel  him  to  do  so;  and  where  the  citizenship  of  the  par- 
ties gives  jurisdiction  to  the  Circuit  Court  of  the  United  States, 
such  suit  may  be  brought  in  that  court,  although  the  trustee 
against  whom  it  is  brought  has  been  appointed  by  a  State 
court,  on  the  rendition  of  a  judgment  dissolving  the  corpora- 
tion.* 

§  7039.  Duty  of  Statutory  Keceiver  to  Settle  Priority  of 
Incumbrances.  —  In  cases  arising  under  the  statute  of  New  Jersey 
concerning  insolvent  corporations,  it  is  said  that  receivers  have 
the  authority,  and  that  it  is  their  duty,  to  settle  the  priorities 
of  incumbrancers,  and,  in  case  of  dissatisfaction,  for  those 
incumbrancers  to  prosecute  an  appeal  to  the  Chancellor,  which, 
right  is  expressly  given  by  statute;  and  further  that,  in  settling 
such  priorities,  the  receiver  must  inquire  into  the  validity  of 
the  several  claims,  and  refuse  to  allow  any  which  he  may 
believe  to  be  fraudulent  or  illegal.'     Such  being  the  duty  of 

^  See,   for  instance,   Savannah  v.  pointing  him;  for  if  he  had  been  such, 

Jessup,  106  U.  S.  563.  the  necessary  effect  of  the  proceeding 

'  Bacon  v.  Bobertson,  18  How.  in  the  Federal  court  would  have  been 
(U.S.)  480.  This  holding  can  only  be  to  infringe  the  jurisdiction  of  the  Stato 
sustained  on  the  theory  that  the  trus-  court  in  the  control  of  its  own  officer, 
tee,  appointed  in  this  case  by  a  State  '  Smith  v.  Trenton  Delaware  Falls 
court  under  a  statute  of  Mississippi,  Co.,  4  N.  J.  Eq.  505 ;  Demott  v.  Stock- 
was  a  statutory  trustee,  and  not  merely  ton  Paper  &c.  Co.,  32  N.  J.  Eq.  124, 
a  receiver  or  officer  of  the  court  ap-  132. 

5571 


6  Thomp.  Corp.  §  7040.]    EECfiivEEs  of  cokporations. 

receivers  under  the  statute  referred  to,  it  is  held  that  a  bill 
cannot  be  maintained  by  a  creditor  of  the  insolvent  corpora- 
tion, after  the  appointment  of  a  receiver,  to  settle  the  validity 
and  priority  of  claims  and  incumbrances  upon  the  property 
of  the  company,  —  the  duty  of  adjusting  them  being  cast  upon 
the  receiver,  subject  to  the  right  of  appeal;  nor,  for  a  like 
reason,  can  a  bill  be  sustained  by  a  creditor  to  inquire  into 
the  validity  of  assignments  or  transfers  of  property  made  by 
the  corporation.'  As  to  those  demands  which  have  passed 
into  judgment,  within  the  knowledge  of  the  receiver,  the  judg- 
ment should  be  regarded  by  him  as  conclusive.^  Creditors 
who  have  attached  the  property  of  the  insolvent  corporation 
before  the  court  appointing  the  receiver  acquired  jurisdiction, 
are  entitled  to  a  preference,^  unless  there  is  a  statute  vacating 
attachments  in  such  cases,  or  otherwise  providing.  Creditors 
who  have  prosecuted  their  demands  to  judgment  and  levied 
their  execution  on  personalty  prior  to  the  commencement  of 
the  suit  to  wind  up,  are  entitled  to  a  like  preference,  under 
principles  hereafter  considered,^  unless  there  is  a  statute  deny- 
ing to  them  such  preference.  Under  the  provisions  of  a 
statute  of  Pennsylvania,*  where  there  is  a  sale  of  the  personal 
property  of  an  insolvent  corporation,  no  preference  is  to  be 
given  to  execution  creditors,  but  the  distribution  must  be 
made  as  in  cases  of  insolvency.* 

§  7040.  Costs  of  the  Proceeding  Preferred.  —  Costs  of 
the  proceeding  in  which  the  receiver  has  been  appointed  con- 
stitute the  highest  lien  or  preference.  Where  a  national  bank 
had  gone  into  voluntary  liquidation,  suit  was  brought  by  a 
judgment  creditor,  alleging  the  scheme  of  liquidation  to  be 
fraudulent,  and  seeking  to  obtain  a  judicial  winding  up,  and 

•  Smith  V.  Trenton  Delaware  Falls  Jacobus  v.  Mutual  Benefit  Life  Ins. 

Co.,  4  N.  J.  Eq.  505.  Co.,  27  N.  J.  Eq.  605. 

'  Demott   V.   Stockton  Paper  &c.  '  Eoseboom  v.  Whittaker,  132  111. 

Co.,  32  N.  J.  Eq.  124, 132.    That  such  81 ;  «.  c.  23  N.  E.  Eep.  339. 
a  judgment  is  conclusive  as  respects  *  Post,  §  7059. 

the      subsequent     mortgagee,  —  see  '  Pa.  Act  April  7, 1870,  §  1. 

•  Hopkins's  Appeal,  90  Pa.  St.  69. 
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in  this  action  a  receiver  was  appointed,  and  subsequently,  by 
an  amendment  of  the  creditor's  bill,  it  was  transformed  into 
a  suit  to  enforce  an  individual  liability  of  the  stockholders,  — 
it  was  held  that  the  costs  and  expenses  of  the  receivership 
should  not  be  charged  upon  the  stockholders  as  a  part  of  their  in- 
dividual statutory  liability,  but  should  fall  upon  the  creditors 
at  whose  instance  the  receiver  was  appointee^;  since  the  ap- 
pointment was  not  necessary  to  enforce  the  liability  of  the 
stockholders.* 

§  7041.  Priorities  in  the  Distribution.  —  An  extensive  dis- 
cussion of  the  question  of  priorities  among  the  creditors  of 
an  insolvent  corporation,  in  the  distribution  of  its  funds,  in- 
volves principles  of  law  and  equity  not  at  all  peculiar  to  cor- 
porations. It  has  been  seen  that  there  is  a  difference  of 
opinion  as  to  the  power  of  a  corporation  to  make  assignments 
of  its  property  for  the  purpose  of  preferring  particular  credit- 
ors  before  others."  But  whichever  way  this  question  may  be 
resolved,  it  is  clear  that  when  a  corporation  passes  into  the 
hands  of  a  receiver,  for  the  purposes  of  a  winding  up  and  dis- 
tribution, by  reason  of  its  insolvency,  its  power  to  create  pref- 
erences is  at  an  end.  Accordingly,  it  has  been  held  that  when 
a  national  bank  becomes  insolvent,  and  passes  into  the  hands 
of  a  receiver  under  the  provisions  of  the  national  banking 

•  Richmond  v.  Irons,  121  U.  S.  the  Wisconsin  banking  law  of  1852, 
28.  Where  a  receiver  was  appointed  all  expenses,  except  the  salary  of  the 
on  the  dissolution  of  a  corporation,  bank  comptroller,  of  administering 
and  advertised  for  claims,  and  made  the  trust  fund  for  the  holders  of  bank 
personal  service  of  notice  to  present  bills, — namely,  the  public  bonds  de- 
claims, upon  the  plaintiff  in  a  pend-  posited  with  the  State  Treasurer 
ing  action  against  the  corporation,  and  personal  bonds  given  as  addi- 
but  the  plaintiff  presented  no  claim,  tional  security,  —  were  payable  from 
—  it  was  held  that  he  could  not,  after  the  fund  itself,  and  not  chargeable  to 
the  receiver  had  duly  distributed  the  the  State.  Thus,  the  Comptroller 
assets,  reserving  only  sufficient  to  could  not  charge  the  State  with  the 
meet  the  expenses,  cast  the  costs  of  costs  of  an  action  unsuccessfully 
his  action  against  the  corporation  brought  on  a  personal  bond,  nor 
upon  the  receiver,  by  making  him  a  could  the  defendant  in  such  an  action 
party  thereto.  Owen  v.  Kellogg,  56  so  charge  the  State.  Porter  v.  State, 
Hun  (N.  Y.),  455;  s.  c.  31  N.  Y.  St.  46  Wis.  375. 
Eep.  600;  10  N.  Y.  Supp.  75.    Under  »  Ante,  §§  6492,  6494. 
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law,  the  respective  rights  and  liabilities  then  existing  between 
it  and  its  creditors  and  debtors  become  fixed,  and  all  its  prop- 
erty and  assets  thereupon  subject,  after  satisfying  the  prior 
claim  (if  any)  of  the  government,  on  account  of  its  notes,  to 
disposal  and  ratable  distribution  among  its  general  creditors, 
upon  the  principle  of  equality.  No  subsequent  lien  can  be 
created,  or  right  of  preference  obtained,  in  respect  to  any  of 
the  assets  or  property  of  the  bank  after  the  appointment  of  a 
receiver.*  Similarly,  after  a  vote  of  the  directors  of  such  a 
bank,  to  close  their  bank  and  go  into  liquidation,  any  transfer 
of  the  assets  of  the  bank  to  a  creditor,  whereby  that  creditor 
secures  a  preference,  will  he  presumed  to  be  made  with  a,  fraudu- 
lent intent.*  On  the  other  hand,  it  has  been  held  that,  under 
the  governing  statute,'  a  transfer  or  payment  by  such  a  bank, 
to  be  void,  must  be  made  after  the  commission  of  an  act  of  in- 
solvency, or  in  contemplation  thereof,  and  with  a  view  of  giv- 
ing a  preference  to  one  creditor,  over  another,  or  with  a  view 
to  prevent  the  application  of  its  assets  as  provided  by  law.^ 
On  this  principle  the  property  of  a  national  bank,  which  has 
been  attached  by  an  individual  creditor  after  the  bank  has  be- 
come insolvent,  cannot  be  subjected  to  sale  for  the  payment 
of  his  demand  against  a  claim  for  the  property  set  up  by  a 
receiver  subsequently  appointed.^ 

§  7042.  Creditors  Preferred  Before  Stockholders. —  In  the 

winding  up  of  every  corporation,  the  creditors  are  to  be  paid 
first  and  the  stockholders  next,  and  the  stockholders  are  to 
get  nothing  until  the  creditors  are  paid;'  and  then  the  stock- 

1  Balch  V.  Wilson,  25  Minn.  299;  »  National  Bank  «.  Colby,  21  Wall. 

8.  c.  33  Am.  Bep.  467.     See  National  (U.  S.)  609. 

Bank  v.  Colby,  21  Wall.  (U.  S.)  609.  «  Hollister   v.   Hollister   Bank,   2 

"  National  Security  Bank  v.  Price,  Abb.  App.  Deo.  (N.  Y.)  367;  Dabney 

22  Fed.  Bep.  697.    See  also  Ee  Sil-  d.  Bank,  3  S.  0.  124;  Farmers' Loan 

verman,  1  Sawy.  (U.  S.) '410;  s.  c.  &c.  Co.  ■».  Missouri  &c.  R.  Co.,  21  Fed. 

4    Nat.    Bank.  Eeg.   523;  Sawyer  v,  Bep.  264;  State  v.  Commercial  State 

Turpin,  2  Lowell  (U.S.),  29,33.  Bank,  28  Neb.  677;   s.  c.  44  N.  W, 

•  Rev.  Stat.  U.  S.,  §  5242.  Rep.  998;  Christian's  Appeal,  102  Pa! 

*  National  Security  Bank  v.  Price,  St.  184;  s.  c.  12  Week.  Not.  Gas.  (Pa.) 
22  Fed.  Rep.  697,  698 ;  Case  v.  Citi-  489. 

zen's  Nat.  Bank,  2  Woods  (U.  S.),  23. 
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holders  are  to  receive  dividends  in  liquidation  pro  rata}  The 
costs  and  expenses  of  the  proceeding  and  of  the  administra- 
tion are  to  be  paid  first;  the  lien  and  preferential  creditors, 
according  to  their  respective  priorities,  next;  the  general 
creditors  next;  and  finally  the  stockholders  ratably,  unless 
some  of  them  are  entitled  to  preferences  as  already  stated.^ 
In  the  winding  up  of  an  insolvent  building  association,  after 
deducting  the  expenses  incident  to  the  administration  of  its 
assets,  the  general  creditors,  if  any,  should  be  paid  in  full, 
and  the  residue  of  the  fund  should  be  distributed  pro  rata 
among  those  whose  claims  are  based  on  the  stock  of  the  asso- 
ciation, whether  they  have  withdrawn  and  hold  orders  for  the 
withdrawal  value  of  their  shares  or  not.  Both  claims,  it  is 
held,  are  equally  meritorious,  so  that,  in  marshaling  the 
assets,  neither  class  is  entitled  to  priority  over  the  other.' 
Where  such  an  association  is  authorized  by  its  charter  to  re- 
ceive money  on  deposit  from  its  stockholders,  which  money 
is  to  bear  interest  at  a  certain  rate,  in  case  of  its  insolvency 
such  stockholders  are  to  be  deemed  creditors  of  the  associa- 
tion in  respect  of  their  deposits,  and  in  the  payment  of  such 
deposits  are  entitled  to  share  pro  rata  with  the  other  creditors 
of  the  association  in  preference  to  the  general  stockholders.* 
Special  circumstances  may  exist  which  will  entitle  some  stock- 
holders to  be  paid  a  larger  distributive  share  than  others  in 
the  general  liquidation.* 

'  Hill  V.  Glasgow  B.  Co.,  41  Fed.  to  be  paid  as  the  bank  board  shall  di- 

Eep.  610.  rect.    In  1817,  the  board  directs  that 

*  Ante,  §§  2145,  4453.  all  the  stockholders  pay  $30  a  share ; 
'  Christian's  Appeal,  102  Pa.  St.  and  allows  them  to  pay  part,  or  all 

184;  s.  c.  13  Week.  Not.  Gas.  (Pa.)  the  balance.    B.  pays  $10  of  the  bal- 

181.  ance,  and  A.  $20,  the  whole  balance ; 

*  Oriswell's  Appeal,  100  Pa.  St.  so  that  A.  has  paid  in  all  $50,  B.  $40, 
488;  8.  c.  12  Week.  Not.  Oas.  (Pa.)  and  0.  $30.  The  bank  makes  semi- 
489.  annual  dividends  on  profits  till  1845, 

*  Such  a  case  was  presented  by  when,  having  $200,000  ol  its  allowed 
Krebs  v.  Carlisle  Bank,  2  Wall.  Jr.  capital  paid  in,  it  meets  with  a  loss  of 
(U.  S.)  33,  where,  according  to  the  syl-  $50,000,  and  goes  into  liquidation.  A. 
labus  of  the  capable  reporter,  A.,  B.,  is  entitled  to  receive  $10  on  his  share, 
and  0.  each  subscribe,  in  1814,  to  the  before  B.  receives  anything.  And  A. 
stock  of  a  bank,  whose  shares  are  $50,  is  entitled  to  $10  more  on  his  share, 
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§  7043.  Stockholders  Subscribing  to   a  Guarantee  Fund. 

Stockholders  who,  by  a  mutual  agreement,  subscribe  to  and 
form  a  guarantee  fund  to  support  the  solvency  of  a  corpora- 
tion and  pay  its  debts,  do  not,  upon  the  failure  of  the  cor- 
poration, become  preferred  creditors  to  the  extent  of  the 
indebtedness  thereby  accruing  to  them  from  the  corporation, 
but  stand  on  the  same  footing  as  other  creditors;  and  where  suck  ■ 
stockholders  had  previously  advanced  more  to  the  corpora-' 
tion  than  they  were  required  to  do  under  the  agreement, 
such  advances  were  regarded  as  contributions  under  the  agree- 
ment, and  as  placing  them  on  the  footing  of  general  cred- 
itors.* 

§  7044.  Special  Liiens  to  be  Preserved  In  Making-  Distribu- 
tion.—  Where,  under  the  principles  of  the  law,  a  special  lien 
in  favor  of  a  particular  creditor  attaches  to  a  particular  fund 
in  the  hands  of  the  receiver,  this  lien  must  be  respected  in 
making  distribution;  but  it  will  often  be  a  nice  question  for 
the  decision  of  the  court,  whether  a  particular  fund  has  come 
into  the  hands  of  the  receiver  subject  to  a  special  lien.^  In 
many  cases  the  circumstances  will  be  such  that  personal 
property  will  come  into  the  hands  of  the  receiver,  subject  to 
a  valid  lien  created  by  the  delivery  of  an  execution  against 
the  defendant  to  the  sheriff.  In  such  a  case,  if  the  property 
of  the  debtor  is  sold  by  the  receiver,  the  lien  attaches,  in 
theory  of  equity,  to  the  proceeds  of   sale  in  the  receiver's 

and  B.  $10  on  his  share,  before  C.  re-  factor  has  made  advances  to  his  con- 
ceives anything;  and  then,  the  loss  signor,  in  the  form  of  notes  and  ac- 
being  deducted,  they  are  to  receive  ceptances,  and  has  afterwards  be  ome 
ratably.  That  a  creditor  who  is  also  a  insolvent,  and  his  estate  has  passed 
sJocttoM«r  must  pay  up  first  and  take  into  the  hands  of  a  receiver,  —  the 
his  dividend  afterwards,  and  has  no  latter  must,  in  making  distribution, 
right  of  set-off,  —  see  ante,  §  3.786.  Es-  apply  the  proceeds  derived  from  the 
tate  of  Humboldt  Safe  Deposit  &c.  sale  of  the  consigned  goods,  which 
Co.,  3  Pa.  County  Ct.  621.  have  been  kept  distinct,  in  payment 

^  Huston's    Appeal,    127   Pa.    St.  of  such  notes  and  acceptances,  niak- 

620 ;  8.  c.  18  Atl.  Rep.  419.    This  case  ing  distribution  pro  rata  in  respect  to 

consists  chiefly  on  conclusion  of  fact  the  different  instruments.    Franck- 

and  of  deductions  drawn  from  facts.  lyn  v.  Sprague,  10  Hun  (N.  Y.),  589. 

'  It  has  been  held  that  where  a 
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hands,  and  the  court  will,  on  motion,  order  the  receiver  to 
satisfy  the  same.' 

§  7045.  Marshalini^  the  Assets  so  as  to  Kequire  Ex- 
haustion of  Special  Security. — It  is  a  general  principle,  in 
the  allowance  of  demands  against  bankrupt  estates,  that,  where 
a  creditor  has  a  special  security,  and  nevertheless  insists  upon 
proving  his  demand,  he  must  deliver  up  the  security  for  the 
benefit  of  the  creditors  at  large.''  If  he  proves  his  debt  under 
the  commission  in  bankruptcy,  and  receives  a  dividend,  he 
will  not  be  allowed  to  enforce  his  special  security  until  he  has 
restored  the  dividend.*  Or  he  may,  according  to  the  best 
opinion,  be  required  first  to  exhaust  his  special  security,  and 
then  be  allowed  to  prove  for  the  balance;^  though  there  is  a 
contrary  view  that  he  may  make  the  most  he  can  out  of  his 
special  security.*  The  case  refers  itself  to  the  well-known 
principle  of  equity,  that  where  one  of  the  creditors  of  an  in- 
solvent has  two  funds  against  which  he  can  proceed,  and  the 
other  creditors  can  proceed  only  against  one  of  those  funds, 
the  former  creditor  must  first  exhaust  the  fund  against  which 
the  other  creditors  cannot  proceed,  before  he  can  come  in  and 
share  prorata  with  them  out  of  the  fund  which  alone  is  avail- 
able to  them.*    The  justice  of  the  rule  has  been  so  strongly 

*  Hooley  v.  Gieve,  7  Abb.  N.  Caa.  York  &c.  Steamboat  Co.  v.  Jersey 
(N.  Y.)  271;  g.  c.  affirmed  without  Co.,  Hopk.  (N.  Y.)  460;  Alston  v. 
opinion,  73  N.  Y.  599.  Munford,  1  Brock.  (U.  S.)  266;  Hud- 

»  Alston    V.    Munford,    1    Brock,  kins  «.  Ward,  30  W.  Va.  204;  a.  c.  8 

(U.  S.)  266;  State  Bank  v.  Bank  of  Am.  St.  Kep.  22;  Hawleya.Mancius, 

New  Brunswick,  3  N.  J.  Eq.  266.  7  Johns.  Ch.  (N.  Y.)  174;  Evertson  v. 

'  Ex  parte  Grove,  1  Atk.  104.  Booth,  19  Johns.  (N.  Y.)  486;   Bam- 

♦  Greenwood  v.  Taylor,  1  Russ.  A  say's  Appeal,  2  Watts  (Pa.),  228;  s.  c. 
Myl.  185 ;  Ex  parte  Twogood,  19  Ves.  27  Am.  Dec.  301 ;  Herriman  v.  Skill- 
1J9;  Brocklehurst  v.  Jessop,  7  Sim.  man,  83  Barb.  (N.  Y.)  378;  General 
438.  Ins.  Co.  v.  United  States  Ins.  Co.,  10 

"  Mason  v.  Bogg,  2  Myl.  &  Cr.  443,  Md.  517;  ».  c.  69  Am.  Dec.  174,  and 

448;  overruling  Greenwood  ».  Taylor,  note  181;  Carter  v.  Neal,  24  Ga.  346; 

supra.  g.  c.  71  Am.  Deo.  136,  and  note  142; 

«  State    Bank    v.    Bank    of    New  Ellis  v.  Temple,   4  Ooldw.   (Tenn.) 

Brunswick,  3  N.  J.  Eq.  266;  Averall  315;   «.  c.  94  Am.  Dec.  200;   Oum- 

V.  Wade,  Lloyd  &  G.  255,  268 ;  Wig-  mings's  Appeal,  25  Pa.  St.  268 ;  g.  c.  64 

gin  V.  Dorr,  3  Sumn.  (U.  S.)  410,  414;  Am.   Dec.   695;    Georgia    Chemical 
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felt  that  it  has  been  recognized  and  adopted  even  in  a  court  of 
law.^  It  seems  to  apply  in  the  administration  by  courts  of 
equity  of  the  estates  of  insolvent  corporations,  in  all  cases 
where  there  is  no  statutory  direction  implying  the  contrary. 
When,  therefore,  receivers  of  a  corporation  had  been  ap- 
pointed under  the  New  Jersey  statute  "  to  prevent  frauds  by 
incorporated  companies,"  a  creditor  of  the  corporation,  having 
security  for  his  debt  in  part,  was  required  first  to  apply  such 
security  to  the  satisfaction  of  his  debt,  and  was  allowed  only 
the  balance  against  the  general  fund  in  the  hands  of  the 
receivers:  was  not  allowed  to  prove  his  whole  debt  against  the 
general  fund,  and  also  to  hold  his  security  to  be  applied  to  so 
much  of  his  debt  as  he  should  not  realize  out  of  the  general 
fund.* 

§  7046.  Priorities  among  Lien  Creditors.  —  The  priorities 
among  creditors  having  an  incumbrance  or  other  lien  upon  the 
fund  in  the  hands  of  the  receiver,  assignee,  or  trustee,  are  to 
be  adjusted  and  distribution  made  according  to  priority  in  date 
of  the  liens  or  incumbrances,'  excepting  always  cases  gov- 
erned by  the  admiralty  and  maritime  law,  and  cases  of  rail- 
way mortgage  foreclosures,  where  unsecured  creditors  are 
frequently  allowed  a  priority,  under  principles  separately  con- 
sidered.* 

Works  V.  Cartledge,  77  Ga.  547 ;  ».  c.  complicated  for  recapitulation,  that 

4  Am.  St.  Rep.  96,  note  98.  Some  of  an  assignment  by  the  company,  of 
these  cases  deny  the  application  of  the  the  rents  to  accrue  on  certain  leases, 
doctrine  under  the  circumstances  be-  as  security  for  the  payment  of  cer- 
fore  the  court.  tain  notes,  did  not  constitute  a  lien 

'  Amory  v.  Francis,  16  Mass.  308.  on  the  fund  in  court,  for  the  amount 
»  State  Bank  t).  Bank  of  New  Bruns-  of  the  notes,  in  preference  to  sub- 
wick,  3  N.  J.  Eq.  266.  sequent  mortgage  and  judgment  cred- 
'  Corrigan  v.  Trenton  &c.  Falls  Co.,  itors ;  that,  where  there  was  a  bank 

5  N.  J.  Eq.  232.  judgment,  which  was  a  lien  on  the 

*  Post,  §  7114,  et  Beg.    See,  for  ex-  whole  fund  in  court,  including  the 

ample.  Farmers'  Loan  &o.  Co.  v.  Mis-  rents,  and  next  to  it,  in  priority  of 

Bouri  &c.  R.  Co.,  21  Fed.  Eep.  264.  date,  was  a  mortgage,  whose  lien  was 

In   adjusting   priorities   among    the  only  on  the  proceeds  of  the  sale,  and 

claimants  against  the  funds  of  an  in-  not  on  the  rents,  and  next  to  tlie 

solvent   corporation    not    a   railway  mortgage,  in  priority  of  date,  was  a 

company,  it  was  held,   on  facts  too  judgment,  whose   lien   was    on   tin; 
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§  7047.  How  under  Massachusetts  Insolvent  Laws. —  The 
Massachusetts  insolvent  laws '  provide  that  when  a  creditor  has  "  a 
mortgage  or  pledge  of  real  or  personal  estate  of  the  debtor,  or  a  lien 
thereon,  for  securing  the  payment  of  a  debt  claimed  by  him,"  he 
may  require  the  property  so  held  to  be  sold,  and  the  proceeds  ap- 
plied towards  the  payment  of  his  debt,  and  be  admitted  as  a  creditor 
for  the  residue;  or  he  may  release  and  deliver  up  the  property  to  the 
assignee,  and  be  admitted  as  a  creditor  for  the  whole  of  his  debt; 
and  that,  if  the  property  is  not  so  sold  or  delivered  up,  the  creditor 
shall  not  be  allowed  to  prove  any  part  of  his  debt.  These  provi- 
sions have  no  application  to  a  case  where  an  insolvent  corporation 
has  executed  a  mortgage  of  its  real  and  personal  property  to  a  trus- 
tee for  the  purpose  of  securing  its  negotiable  bonds,  pledged  by  it  as 
collateral  security  for  money  borrowed  for  its  business  occasions, 
since  the  bondholders  have  no  right  to  control  the  property.'  A 
general  assignment  by  an  insolvent  corporation  to  its  creditors  for 
their  benefit,  assented  to  by  them,  does  not  create  a  mortgage,  pledge, 
or  lien,  such  as  is  contemplated  by  this  statute,  and  therefore  the 
creditors  receiving  the  property  are  not  debarred  of  their  right  to 


whole  fund  in  court,  including  the 
rents,  and  the  fund  in  court,  exclusive 
of  the  rents,  was  sufflcient  to  pay  the 
bank  judgment  and  part  of  the  mort- 
gage,— it  was  not  the  duty  of  the 
court  to  apply  the  rents  to  the  pay- 
ment of  so  much  of  the  bank  judg- 
ment, in  aid  of  the  mortgage,  and  in 
prejudice  of  the  subsequent  judgment 
creditor;  and  that,  although  there 
was  a  mortgage  on  a  part  of  the  land 
sold  by  the  receiver,  which  was  on 
the  land  when  the  company  bought 
it,  the  purchaser  at  the  receiver's  sale 
should  take  the  land  free  from  all 
incumbrances  whatever.  Corrigan  v. 
Trenton  &c.  Falls  Co.,  5  N.  J.  Eq. 
232.  In  another  case,  in  adjust- 
ing the  priorities  of  several  incum- 
brancers on  lands  of  an  insolvent 
manufacturing  corporation  in  the 
hands  of  a  receiver,  the  same  court 
held:  1.  That  banks  which  had 
loaned  money  to  the  corporation,  on 


notes  indorsed  by  its  directors,  were 
entitled  to  be  subrogated  to  the  rights 
of  such  directors,  under  a  mortgage 
given  to  them  by  the  corporation  to 
indemnify  them  for  such  indorse- 
ments. 2.  That  the  receiver  had 
power  to  adjust,  by  agreement,  the 
rights  of  claimants  under  the  me- 
chanic's lien  law,  although  no  steps 
beyond  filing  their  claims  had  been 
taken.  3.  That  where  such  claims 
have  passed  into  judgment  with  the 
receiver's  knowledge,  they  should  be 
regarded  as  established.  4.  That 
where  a  lien  claim  was  filed  after  the 
beginning  of  the  insolvency  proceed- 
ing, it  was  not  necessary  to  pursue 
such  claim  to  judgment,  unless  so  re- 
quired by  the  court  or  receiver.  De- 
mott  V.  Stockton  Paper  Ware  Man. 
Co.,  32  N.  J.  Eq.  124. 

»  Pub.  Stat.  Mass.,  ch.  157,  §  28. 

"  Merchants'  Nat.  Bank  v.  Greene, 
150  Mass.  317 ;  «.  c.  23  N.  E.  Eep.  103. 
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prove  their  claims.'  Where  the  owner  of  a  parcel  of  land  mortgaged 
it,  and  subsequently  conveyed  his  equity  of  redemption,  and  several 
years  after  went  into  insolvency,  and  the  mortgagee  sold  the  land 
under  the  power  of  sale  contained  in  the  mortgage,  without  obtain- 
ing any  order  of  the  insolvency  court,  and  applied  the  proceeds  in 
part  satisfaction  of  his  debt,  —  it  was  held  that  he  was  entitled  to 
prove  against  the  estate  of  the  insolvent  the  balance  of  his  claim, 
notwithstanding  this  statute.' 

§  7048.  Expenditures  of  the  Receiver  in  Operatingr  the 
Property  Preferred.  —  These  are  in  the  nature  of  costs  of  the 
litigation,  and,  as  such,  are  entitled  to  the  highest  preference.' 

§  7049.  Prior  Liens  or  Mort^agres  Preferred.  —  Where  the 
receiver  is  appointed  to  hold  the  property  pending  a  proceed, 
ing  to  foreclose  a  mortgage,  and  a  prior  mortgagee  is  made  a 
party,  and  subsequently  brings  an  action  to  foreclose  his 
mortgage,  and  there  is  a  deficiency  of  assets,  the  court  may 
order  the  receiver  to  pay  the  same  to  the  prior  mortgagee.* 

§  7050.  Claims  for  Damag-es  for  Torts   not  Preferred. — 

Claims  for  damages  for  torts  committed  by  the  corporation 
prior  to  the  appointment  of  the  receiver,  whether  reduced  to 
judgment  or  not,  are  not  to  be  preferred  before  existing  liens 
in  the  distribution  of  the  funds  in  the  hands  of  the  receiver, 
but  such  claimants  stand  on  the  footing  of  general  creditors} 
An  exception  to  this  rule  is,  that  it  is  within  the  discretion  of 

'  Dickison  v.  Metacomet  Nat.  Bank,  130  Mass.  132. 

•  Wilson  V.  Bryant,  134  Mass.  291.  *  Cincinnati  Nat.  Bank  v.  Tilden, 

Other  circumstances  where  claimant  50  N.  Y.  St.  Rep.  366;  ».  c.  22  N.  Y. 

entitled    to  prove    for   balance   not-  Supp.  11. 

withstanding  the  statute:  Franklin  '  Central  Trust  Co.  v.  East  Ten- 
County  Nat.  Bank  i;.  First  Nat.  Bank,  nessee  &c.  Railroad,  30  Fed.  Rep. 
138  Mass.  515.  Circumstances  under  895;  Davenports.  Receivers,  2 "Woods 
which  claimant  not  entitled  to  prove:  (U.  S.),519;  Re  Dexterville  Man.  &c. 
Bristol  County  Sav.  Bank  v.  Wood-  Co.,  4  Fed.  Rep.  873;  Hiles  v.  Case, 
ward,  137  Mass.  412;  Wilson  d.  Bry-  14  Fed.  Rep.  141  (damages  for  de- 
ant  134  Mass.  291.  struction  of  property  by  fire);  Cen- 

»  Ante.  §  7040.    That  they  may  be  tral  Trust  Co.  v.  Wabash  &c.  R.  Co., 

made  a  preferred  claim,  see  Hale  v.  28  Fed.  Rep.  871  (damages  for  loss  of 

Nashua  &c.  R.  Co.,  60  N.  H.  333.  property  by  common  carrier). 
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the  court  applied  to  for  the  appointment  of  a  receiver,  to  re- 
fuse the  appointment,  unless  the  petitioning  bondholders  will 
consent  to  an  order  that  claims  of  this  nature  shall  be  pre- 
ferred.' 

§  7051.  Other  Demands  not  Preferred. — Where  a  railroad 
company  purchases  the  property  and  franchises  of  other  rail- 
road companies,  and  assumes  payment  of  the  indebtedness  of 
the  selling  companies,  the  judgment  creditors  of  the  selling 
companies  do  not  thereby  acquire  an  equitable  lien  upon  the 
properties  so  sold,  for  the  payment  of  their  claims:  they 
merely  acquire  the  right  to  look  for  payment  to  the  purchas- 
ing company.^  Where  the  order  of  the  court,  appointing  the 
receiver,  directs  him  to  carry  out  and  perform  the  contracts 
of  the  company,  this  will  not  be  construed  as  an  adoption,  by 
the  court,  of  a  speculative  coniracf,  partially  performed,  which 
the  company  is  endeavoring  to  carry  out  at  the  time  of  its 
suspension,  which  is,  in  no  sense,  a  contract  for  supplies,  or 
entitled  to  a  preference  on  that  footing,  —  there  being  nothing 
in  the  order  of  the  court,  in  terms,  expressing  such  an  idea.' 

§  7052.  TaMngr  and  Renewing  the  Note  not  a  Waiver  of 
Priority. —  The  taking  of  a  promissory  note,  either  by  the 
original  claimant  or  by  his  assignee,  is  no  waiver  of  any  right 
of  priority  which  the  claimant  may  have,  under  the  rule  under 
consideration.*  Nor  will  the  renewal  of  such  a  note  operate 
as  a  waiver.* 

§  7053.  Simple  Contract  Debts  Contracted  in  Constructing 
the  Works  of  a  Corporation  Other  than  a  Railroad  Company 
not  Preferred. — Simple  contract  debts  contracted  in  the 
building  of  the  works  of  a  corporation  other  than  a  railroad 

1  Ante,    ^  6824,  6825.    That  the  '  Olyphant  v.  St.  Louis  &c.  Ore 

lien  of  the  trustees  of  the  Florida  Co.,  28  Fed.  Eep.  729. 
Internal  Improvement  Fund  is  prior  *  Burnham  v.  Bowen,   111   U.  S. 

to  that  of  the  State,  — see  State  v.  776,  783;  Mollhenny  v.  Binz,  80Tex. 

Jacksonville  &c.  R.  Co.,  16  Fla.  708.  1;  ».  c.  26  Am.  St.  Eep.  705,  728. 

"  Hervey   v.  Illinois  Midland  B.  '  Burnham  v.  Bowen,  eupra. 

Co.,  28  Fed.  Eep.  169. 
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company, — such,  for  instance,  as  a  water  works  company, — 
consisting  of  advances  of  money  for  that  purpose,  or  other 
advances,  for  which  the  law  gives  no  lien,  are  not  entitled  to 
priority  over  existing  mortgages,  under  the  doctrine  of  the 
Supreme  Court  of  the  United  States  in  Fosdick  v.  Schall}  It 
was  said,  though  without  deciding  the  question,  for  the  deci- 
sion of  the  court  was  rested  upon  other  grounds, — that  there 
was  a  broad  distinction  between  a  railroad  company,  discharg- 
ing a  great  public  work,  and  a  merely  private  concern? 

§  7054.  Principle  Which  Denies  a  Lien  for  Beneficial  Ser- 
vices Rendered  to  Corporation.  —  By  the  principles  of  the 
common  law,  a  man  cannot  make  another  man  his  debtor  by 
voluntarily  and  oflficiously  paying  his  debt  owing  to  a  third 
party,  or  by  voluntarily  or  officiously  rendering  services  in 
his  behalf,  without  his  request,  however  beneficial  such  ser- 
vices may  be.  It  is  merely  an  extension  of  the  same  princi- 
ple to  say  that,  where  A.  has  a  lien,  by  mortgage  or  otherwise, 
upon  the  property  of  B.,  C.  cannot,  by  any  convention  which 
he  may  make  with  B.,  and  much  less  by  merely  rendering 
services  to  B.  without  a  contract  for  a  lien,  impose  a  lien  upon 
the  property  of  B.  which  shall  cut  under  and  displace  the  lien 
of  A.,  or  which  shall  be  discharged  out  of  the  proceeds  of  a 
sale  of  the  property  accruing  in  a  proceeding  to  foreclose  the 
lien  of  A.  That  courts  of  the  common  law  and  of  equity  have 
uniformly  acted  upon  this  principle,  except  when  administer- 
ing the  affairs  of  insolvent  railroad  companies  by  means  of 
receivers,  is  absolutely  clear.  The  principle  has  been  roundly 
stated  by  the  Supreme  Court  of  South  Carolina,  thus:  "  No  one 
can  legally  claim  compensation  for  voluntary  services  to  an- 
other, however  beneficial  they  may  be,  nor  for  incidental  ben- 
efits and  advantages  to  one,  flowing  to  him  on  account  of 
services  rendered  to  another,  by  whom  he  may  have  been 
employed.  Before  legal  charge  can  be  sustained,  there  must 
be  a  contract  of  employment,  either  expressly  made  or  super- 

1  99  U.  S.  235.  «  Wood  ».  Guarantee  &c.  Co.,  128  U.  S.  416,  418. 
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induced  by  the  law  upon  the  facts."  *  It  is  proposed  to  con- 
sider, in  this  chapter,  what  cases  lie  within  this  principle,  and 
what  have  been  held  to  constitute  an  exception  to  it,  under 
the  theory  which  has  sprung  up  in  recent  years  when  dealing 
with  the  assets  of  insolvent  railroad  companies. 

§  7055.  Whether  Lien  for  Attorney's  Fees.  —  Under  the 
operation  of  this  principle,  an  attorney  and  counselor  at  law 
has  no  lien  upon  the  property  of  a  railroad  company,  which 
can  take  precedence  of  a  pre-existing  mortgage,  for  legal  ser- 
vices rendered  to  the  company,  in  maintaining,  before  the 
courts,  the  validity  of  municipal  aid  bonds,  however  beneficial 
such  services  may  have  been,  incidentally  and  collaterally,  to 
the  bondholders  under  the  mortgage,  they  not  having  been 
parties  to  the  contract  of  employment,  —  and  especially 
where  such  services  were  rendered  two  years  prior  to  the 
appointment  of  the  receiver.^  In  another  case,  decided  upon 
the  same  principle,  the  receiver  of  a  railroad  employed  coun- 
sel, who,  after  a  protracted  litigation,  very  much  reduced  the 
claims  of  a  certain  lien-holder.  Afterwards  the  property  was 
sold,  subject  to  that  lien,  and  the  receiver  was  discharged. 
The  purchasing  company  recognized  the  attorney's  claim  for 
fees  for  services  thus  rendered  to  the  receiver,  and  made  a 
payment  on  account  of  it.  Later  the  property  passed  into 
the  hands  of  another  receiver,  in  a  proceeding  to  foreclose  a 
lien  created  by  the  new  company.  It  was  held  that  the  attor- 
ney had  no  claim  upon  the  funds  in  the  hands  of  the  second 
receiver  as  against  the  new  lien-holder.  The  reason  was,  that 
the  services  rendered  were  not  necessary  to  keep  the  road  a 
going  concern,  and  were,  therefore,  not  a  first  charge  upon 
the  property,  under  principles  elsewhere  considered;  and  that 
the  recognition  of  the  claim  by  the  new  company  amounted 
to  no  more  than  a  recognition  of  it  as  a  debt  due  by  simple 
contract,  which  was  not  entitled  to  priority  over  a  lien  there- 

1  Hand  v.  Savannah  &c.  R.  Co.,  21  v.  South  Carolina  R.  Co.,  51  Fed.  Rep. 
S.  C.  162,  179 ;  quoted  again   in   Fi-     58,  60. 

nance  Co.  v.  Charleston  &c.  R.  Co.,  '  Finance  Co.   v.  Charleston    &c. 

52  Fed.  Rep.  678,  6S0;  and  in  Bound     R.  Co.,  52  Fed.  Rep.  678. 
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after  created  by  the  company.  Nor  did  the  fact  that  the 
services  may  have  incidentally  benefited  the  subsequent  bond- 
holders constitute  it  a  prior  lien.'  A  distinction  has  been 
taken,  under  this  head,  between  recent  services  rendered  to  a 
railroad  company,  which  secure  an  additional  interest  to  the 
lien-holders,  and  services  which  do  not.  It  has  been  held  not 
erroneous  to  give  a  priority  to  reasonable  fees  for  recent 
services,  rendered  prior  to  the  receivership,  which  have  re- 
sulted in  the  recovery  of  property  to  which  the  lien  of  the 
bondholders  procuring  the  appointment  of  the  receiver 
attaches.  The  principle  is  thus  stated  by  Lord  Kenyon:^ 
"A  party  should  not  run  away  with  the  fruits  of  a  cause  with- 
out satisfying  the  legal  demands  of  his  attorney,  by  whose 
industry  and  expense  these  fruits  were  obtained." '     On  the 


*  Bound  V.  South  Carolina  E.  Co., 
51  Fed.  Eep.  58. 

*  Bead  v.  Dupper,  6  T.  E.  361. 

'  Louisville  &c.  E.  Co.  «.  Wilson, 
138  U.  S.  501,  507.  It  is  to  be  noted 
that  in  Eead  v.  Dupper,  supra,  and 
in  nearly  all  other  cases  where  the 
lien  of  an  attorney,  at  common  law, 
upon  the  funds  recovered  through  hia 
exertions,  has  been  asserted  and  up- 
held, the  question  arises  between  him 
and  his  client,  and  not  between  him 
and  prior  lien-holders,  who  hold  a 
lien  upon  the  property  given  by  that 
client.  Such  was  the  case  of  Eenick 
V.  Ludington,  16  W.  Va.  378,  also 
cited  by  the  court.  Such  also  was  the 
case  of  Mahone  v.  Southern  Tel.  Co., 
33  Fed.  Eep.  702,  where  the  lien  that 
was  allowed  the  attorneys  was  a  lien 
upon  the  dividends  accruing  to  their 
own  clients  from  the  sale  of  their 
bonds  pending  the  litigation.  Such 
also  was  the  case  of  Ee  Paschal,  10 
Wall.  (TJ.  S.)  483,  the  Uen  there  as- 
serted being  a  lien  on  moneys  col- 
lected by  the  attorney  and  belonging 
to  his  client.  As  it  is  the  duty  of  a 
client  to  protect  the  lien  which  he 
has  previously  created,  and  as  he  oan- 
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not  confer  any  higher  rights  against 
the  property  than  those  which  he 
has,  there  is  no  sound  principle  which 
will  allow  a  preference  in  favor  of  the 
attorney,  which  was  allowed  by  the 
Supreme  Court  of  the  United  States 
in  the  case  first  above  cited.  The 
decision  also  gives  an  attorney  at  law 
a  better  right  than  is  given,  by  the 
decision  of  the  same  court,  to  one 
who  advances  money  to  build  the 
road, — that  is,  to  create  the  property 
itself, — or  to  a  contractor  who  fur- 
nishes the  labor  and  material  whicji 
creates  it.  This  is  shown  by  the  de- 
cision of  the  same  court  in  Cowdrey 
V.  Galveston  &c.  E.  Co.,  93  U.  S.  352, 
and  in  Dunham  c.  Cincinnati  &c.  E. 
Co.,  1  Wall.  (U.  S.)  254.  In  the  lat- 
ter case  it  was  held  that  a  naortgage 
by  a  railroad  company  of  their  "  road, 
built  and  to  be  built,"  — the  ordinary 
mortgage  on  after-acquired  property, 
—  has  precedence,  even  as  regards 
the  claim  of  a  contractor  who,  in  the 
inability  of  the  company  to  finish  the 
road,  has  himself  finished  it.,  under 
an  agreement  that  he  should  retain 
possession  of  it  and  apply  its  earnings 
to  the  liquidation  of  the  debt  due 
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other  hand,  services  rendered  hy  an  attorney  and  counselor, 
to  a  railroad  company,  which  could  not  be  regarded  as  directly 
beneficial  to  the  mortgagee,  but  the  allowance  of  which  was 
characterized  as  a  "taking  of  funds  belonging  to  a  former 
mortgagee  to  pay  counsel  to  devise  a  scheme  by  which  the 
subsequent  lender  of  money  is  preferred  before  him,"  —  were 
held  not  entitled  to  such  a  preference.^  The  same  was  held 
concerning  a  claim  for  fees  for  services  rendered  at  the  in- 
stance of  the  railroad  company,  to  retain  the  control  of  a  por- 
tion of  its  road  not  covered  by  the  lieu  of  the  bondholders, 
before  whose  lien  it  was  sought  to  have  the  attorney's  claim 
preferred.* 

§  7056.  Governing  Principle  as  to  the  Allowance  of 
Such  Fees.  —  Without  dwelling  upon  a  question  not  strictly 
germane  to  the  present  work,  it  may  be  stated  that  the  gov- 
erning principle,  often  misapplied  and  abused,  which  should 
determine  whether  such  fees  ought  to  be  paid  out  of  the 
fund  in  the  hands  of  the  receiver  of  the  court  in  preference  to 
other  liens  subsisting  upon  that  fund,  whether  prior  or  sub- 
sequent to  the  rendition   of  the   services   of  the   attorney, 

him,  and  who  has  never  surrendered  brought  by  the  minority  stockholders 

possession  of   the  road  to  the  com-  of  the  corporation,  to  prevent  a  judg- 

pany.    Dunham  v.  Cincinnati  &c.  E.  ment   belonging   to  the   corporation 

Co.,  1  Wall.  (U.  S.)  254.    It  is  to  be  from    being     appropriated    by    the 

remembered,  however,  that  this  de-  majority  stockholder  to  his  own  use, 

cision  was  rendered  before  the  court  and  the  action  was  sustained,   and 

had  taken  the  serious  departure  from  the  court  ordered    a  distribution  of 

its  former  holdings  on  the  subject,  the  fund  under  its  supervision,  —  it 

and  from  the  ordinary  conception  of  was  held  that  the  attorneys,  through 

courts  of  law  and  equity,  as  to  the  whose  labors  the  fund  was  obtained, 

sacrednessof  prior  liens,  which  it  took  and  who  had  conducted  the  action 

in  Fosdick  v.  Schall,  99  U.  S.  235.  for  a  contingent  fee,  under  an  agree- 

'  Louisville  &c.  B.  Co.  v.  Wilson,  ment     with     the     majority     stock- 

138  U.  S.  501,  508.  holder  to  whom   they  supposed  the 

*  Ibid.    Cases  in  which  claims  for  claim    belonged    individually,    were 

the  payment  of  attorney's  fees  out  of  entitled  to  their  fees,  as  against  the 

the  common  fund  were  denied:    Es-  minority  stockholders,  who  stood  by 

tate    of    Brown,    131    Pa.    St.    352;  and  saw  the  work  done  and  made  no 

McGraw  v.  Walker,  74  Md.  654 ;  s.  c.  objection.    Davis  v.  Gemmell,  73  Md. 

22  Atl.  Eep.  132.    Where  a  bill  was  530;  s.  c.  21  Atl.  Rep.  712. 
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seems  clearly  to  be  that  laid  down  by  that  exceptionally 
learned,  just,  and  clear-headed  judge,  Mr.  Justice  Bradley,  in 
a  case  in  the  Supreme  Court  of  the  United  States.  That 
principle  is,  that  one  jointly  interested  with  others  in  a  com- 
mon  fund,  who,  in  good  faith,  maintains  a  litigation  to  save  it 
from  waste  and  secure  its  proper  application,  is  entitled,  in 
equity,  to  the  reimbursement  of  his  costs  as  between  solicitor 
and  client,  either  out  of  the  fund  itself,  or  by  proportionate 
contributions  from  those  who  receive  the  benefit  of  the  liti- 
gation.* This,  it  is  perceived,  is  substantially  the  doctrine  of 
the  Supreme  Court  of  South  Carolina,  as  explained  in  the 
decision  quoted  in  the  preceding  section.  The  contrary  prin- 
ciple, founded  in  the  just  conception  that  an  attorney-at-law 
is  no  better  than  anybody  else,  is  that  which  denies  to  him 
the  right  to  make  another  person  his  debtor  without  his  con- 
sent, and  which  holds  that  the  mere  fact  that  the  attorney, 
by  his  exertions,  incidentally  benefits  someone,  or  the  estate 
of  someone,  does  not  entitle  him  to  recover  his  fees  from  that 
one,  or  to  charge  them  as  a  lien  upon  the  estate  so  benefited.^ 
The  true  principle  is  that  expounded  by  the  Supreme  Court 
of  South  Carolina,  in  the  quotation  given  in  the  preceding 
section  and  in  other  subsequent  decisions,  that  it  is  only 
where  one  party  is,  under  the  principles  of  equity,  entitled  to 
proceed  for  the  benefit  of  all  who  stand  in  a  like  situation 
with  him,  and  consequently  where  the  counsel  whom  he 
employs  stands,  in  a  sense,  as  representing  all,  that  counsel  are 
entitled  to  have  their  fees  paid  out  of  the  common  fund  which 
they  have  recovered  for  the  benefit  of  all.'     On  the  other 

'  Trustees  v.  Greenougli,  105  U.  S.  '  This  may  be  Illustrated  by  a  case 

527.  where  one  distributee  in  an  estate 

'  Hand  v.  Savannah  &c.  E.  Co.,  brought  an  action  against  her  com- 

21  S.  0.  162,  178,  et  seq.,  where  the  mon  distributees  for  settlement  and 

governing  principle  is  explained  at  distribution,  and,  through  her  attor- 

length  by  Simpson,  J.    See  also  West-  ney,  defeated  a  claim  asserted  by  one 

moreland  v.  Martin,  24  S.  0.  238,  240 ;  of  the  heirs,   and    reduced  a  claim 

Hubbard  v.  Gamperdown   Mills,   25  presented  by  a  judgment  creditor  of 

S.  0.  496;  Ex  parte  Lynch,  25  S.  0.  the  estate,  — and  it  was  held  that  her 

193;  Wilson  v.  Kelly,  30  S.  0.  483;  attorney  was  not  entitled  to  a  fee  out 

Koselius  V.  Delachaise,  5  La.  An.  481.  of  the  common  fund,  although  his 
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hand,  where  bonds  had  been  issued  by  a  corporation,  secured 
by  a  trust  fund,  and  the  trustee  was  wasting  and  misapplying 
the  fund,  and  refusing  and  neglecting  to  apply  it  in  payment 
of  the  bonds,  and  a  holder  of  a  portion  of  the  bonds  filed,  in 
good  faith,  a  bill  to  secure  a  due  application  of  the  fund,  and 
succeeded  in  bringing  it  under  the  control  of  the  court  for  the 
common  benefit  of  the  bondholders,  —  it  was  held  that  he 
was  entitled  to  be  paid  out  of  the  fund,  before  its  distribu- 
tion, his/ees  as  between  solicitor  and  client,  by  which  is  meant, 
not  merely  the  ordinary  costs  of  suit,  which  are  called  fees  as 
between  party  and  party,'  but  also  his  counsel  fees  and  neces- 
sary disbursements.^ 

§  7057.  Expenditures  by  Stockholders  in  Behalf  of  the 
Corporation. — These  rest  on  the  footing  of  ordinary  debts.' 
So,  if  a  stockholder  advances  goods  to  the  corporation,  as  a 
consideration  paid  for  the  stock  for  which  he  subscribes  in 
the  corporation,  such  payment  or  contribution  will  furnish 


services  were  incidentally  beneficial 
to  the  other  heirs.  Wilson  v.  Kelly, 
30  S.  0.  483.  Similarly,  see  Roselius 
V.  Delachaise,  5  La.  An.  481;  g.  c.  52 
Am.  Dec.  597;  Taylor  v.  Gorman,  1 
Drury  &  W.  235. 

1  See  the  distinction  as  to  these 
two  kinds  of  fees  explained  in  Ee 
Paschal,  10  Wall.  (IT.  S.)  483,  493. 

"  Trustees  v.  Greenough,  105  U.  S. 
527.  The  court,  at  the  same  time, 
disallowed  his  claim  for  private  ex- 
penses, such  as  traveling  fares  and 
hotel  bills,  and  for  his  time,  personal 
services,  etc.,  and  took  occasion  to 
observe  that  the  practice  of  allowing 
to  trustees,  complainants,  and  receiv- 
ers, and  their  counsel,  large  and 
extravagant  counsel  fees  and  com- 
missions, payable  out  of  trust  funds 
under  the  control  of  the  court,  is  to 
be  reprehended.  In  this  case  Mr. 
Justice  Miller  filed  the  following 
notable  opinion:  "While  I  agree  to 
the  decree  of  the  court  in  this  case,  I 


do  not  agree  to  the  opinion,  so  far  aa 
it  is  an  argument  in  favor  of  a  prin- 
ciple on  which  is  founded  the  grossest 
judicial  abuse  of  the  present  day, 
namely,  the  absorption  of  a  property 
or  a  fund  which  comes  into  the  con- 
trol of  a  court,  by  making  allowances 
for  attorneys'  fees  and  other  expenses, 
pending  the  litigation,  payable  out  of 
the  common  fund,  when  it  may  be 
finally  decided  that  the  party  who 
employed  the  attorney,  or  incurred 
the  costs,  never  had  any  interest  in 
the  property  or  fund  in  litigation. 
This  system  of  paying  from  a  man's 
property  those  engaged  in  the  effort 
to  wrest  it  from  him  can  never 
receive  my  approval;  and  as  I  have 
had  no  opportunity  to  examine  the 
authorities  cited  in  the  opinion,  I  can 
do  no  more  than  protest  against  the 
doctrine."    Ibid.  538. 

'  Gibson  v.  Trowbridge  Furniture 
Co.,  96  Ala.  357;  a.  c.  11  South.  Eep. 
365. 

5587 


6  Thomp.  Corp.  §  7059.]     receivers  of  corporations. 

him  no  valid  claim  against  the  assets  of  the  corporation,  until 
all  its  debts  are  paid.' 

§  7068.  Debts  Contracted  Prior  to  or  at  the  Time  of 
Mortgages.  —  Debts  contracted  prior  to  the  execution  of  mort- 
gages, or  contemporaneously  therewith,  are,  of  course,  post- 
poned to  the  mortgage,  with  possibly  the  single  exception  of 
debts  contracted  for  labor  and  supplies  to  keep  a  railroad  in 
operation,  under  principles  elsewhere  stated.*  But  there  is  a 
statute  in  North  Carolina  providing  that  corporate  debts,  con- 
tracted prior  to,  or  at  the  time  of,  the  execution  of  a  mortgage 
by  a  corporation,  shall  remain  a  first  lien  upon  the  corporate 
property.*  It  is  held  that  this  statute  applies  to  corporations 
generally,  and  not  merely  to  those  created  under  its  particular 
provisions.* 

§  7059.  Judgments.  —  The  rank  which  judgments  recov- 
ered against  the  corporation  will  take  in  the  distribution  of 
its  assets,  will  depend  generally  upon  the  statute  law  of  the 
State  relating  to  the  liens  of  judgments,  and  not  specially  upon 
the  statute  law  relating  to  corporations.  Obviously  if,  under 
the  statute  law  of  the  jurisdiction,  the  judgment  becomes, 
upon  its  rendition,  a  lien  upon  the  property  which  has  passed 
into  the  hands  of  a  receiver,  such  lien  will  be  preserved  in 
making  distribution,  unless  some  other  governing  statute, 
such  aa  exists  in  the  case  of  national  banks,^  leads  to  a  con- 
trary conclusion.  Under  a  statute  providing  that,  "in  pay- 
ment of  the  creditors  and  distribution  of  the  funds  of  any 
such  [insolvent]  company,  the  creditors  shall  be    paid  pro- 

^  Gibson  v.  Trowbridge  Furniture  a  first  lien  upon  the  property,  rights, 

Co.,  supra,  following  «.  c.  93  Ala.  579;  and  franchises  of  said  corporation, 

9  South.  Eep.  370.  and  shall  be  paid  oft  or  secured  before 

*  Post,  §  7114,  et  seg.  such  mortgage  or  deed  of  trust  shall 

'  Bat.    Rev.   N.  G.  Stat.,    ch.  26,  be  registered." 
H8;  N.  C.  Code,  §  685.  The  language  *  Traders'  Nat.  Bank  v.  Lawrence 

of  the  statute  is  aa  follows :  "  That  all  Man.  Co.,  96  N.  0.  298 ;  s.  c.  3  S.  E. 

debts  and  contracts  of  any  corpora-  Rep.  363.  •  The  statute  is,  of  course, 

tion,  prior  to  or  at  the  time  of  the  ex-  not  retroactive.    Ibid.,  96  N.  C.  307. 
ecution  of  any  mortgage  or  deed  of  '  Post,  §  7269. 

trust  by  such  corporation,  shall  have 
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portionately  to  the  amount  of  their  respective  debts,  except- 
ing mortgage  and  judgment  creditors,  when  the  judgment 
has  not  been  by  confession  for  the  purpose  of  preferring 
creditors," — it  is  held  that  judgment  creditors  of  insolvent 
corporations  are  preferred,  in  the  distribution  of  their  funds, 
only  so  far  as  they  have  acquired  liens, — as  for  instance,  if 
real  estate  has  become  subject  to  the  judgment,  or  if  a  lien 
upon  personal  property  has  been  created  by  the  delivery  to  the 
sheriff  of  an  execution  under  it.*  One  who  pays  a  judgment 
against  a  railroad  company  (and  it  may  be  assumed  against 
any  other  corporation),  prior  to  the  appointment  of  a  re- 
ceiver, under  an  agreement  with  the  corporation  for  its  repay- 
ment to  him,  is  not  entitled  to  be  paid  prior  to  the  mortgage 
bondholders;  because  if  he  had  taken  a  mortgage  to  secure 
his  advance  to  the  corporation,  it  would  have  been  junior  to 
theirs.*  When  an  action  is  brought  to  wind  up  the  affairs  of 
an  insolvent  corporation,  and  an  order  for  injunction  and  the 
appointment  of  a  receiver  is  obtained,  no  judgment  afterwards 
recovered  by  a  creditor  entitles  it  to  any  priority  over  other 
claims.'  Equitable  circumstances  may  operate  to  postpone  the 
preference  which  usually  follows  the  lien  of  a  judgment.  Thus^ 
where,  at  a  meeting  of  creditors  of  an  insolvent  corporation, 
the  corporation  confessed  judgment  to  one  creditor  for  his  debt, 
with  the  understanding  that  he  would  file  a  creditor's  bill  for 
the  benefit  of  all,  he  was  properly  denied  a  preference  over 
the  others.* 

'  Doane  v.  Millville  Ins.  Co.,  45  •  Clinkscales   v.  Pendleton   Man. 

N.  J.  Eq.  274,  282 ;  a.  c.  17  Atl.  Bep.  Co.,  9  S.  0.  318.    But  it  has  been  held 

265 ;  reversing  s.  e.  43  N.  J.  Eq.  522.  m  New  York  that  one  holding  a  judg- 

In  the  case  in  the  court  below  (New  ment  against  an  insolvent  insurance 

Jersey  Court  of   Chancery),  it  was  company,  over  which  a  receiver  has 

held  that  where  a  judgment  is  en-  been  appointed,  can  claim  no  pref- 

tered  on  the  same  day  that  a  bill  of  erence,  over    other    creditors,   even 

complaint  against  the  corporation  is  though,  at  the  time  of  the  recovery 

filed,  and  a  restraining  order  thereon  of  the  judgment,  it  constituted  a  lien 

is  issued,  the  judgment  creditor  is  en-  on  the  company's  real  estate.    Attor- 

titled  to  no  preference.    43  N.  J.  Eq.  ney-General  v.  Continental  Life  Ins. 

522.               '  Co.,  28  Hun  (N.  Y.),  860. 

»  Blair  v.  St.  Louis  &c.  R.  Co.,  23  *  Talcott  v.  Grant  Wire  &c.  Co.,  33 

Fed.  Eep.  521,  per  Brewer,  J.  111.  App.  155. 
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§  7060.  Judg-ments  Kecovered  after  Assigrnment  or  Filing 
Bill  for  Keceiver, — Judgments  recovered  against  an  insolvent 
person  or  corporation,  after  the  commencement  of  the  pro- 
ceeding in  equity  instituted  to  secure  the  appointment  of  a 
receiver,  do  not  generally  become  a  lien  upon  the  assets  in  the 
hands  of  the  receiver,  and  the  creditors  in  such  judgments 
are  not  entitled  to  priority  of  payment.'  The  reason  is,  that 
the  proceeding  in  which  the  receiver  is  appointed,  is  a  judicial 
assignment  of  the  property  of  the  insolvent  for  a  ratable  dis- 
tribution; and  no  creditors  are  allowed,  therefore,  by  any  act 
subsequently  done, to  get  liens  or  preferences  in  respect  of  it.^ 
There  may  be  room  for  some  difference  of  opinion  upon  the 
question  whether,  in  the  application  of  this  principle,  the  date 
which  deprives  the  judgment  of  its  preferential  quality  is  the 
date  of  the  filing  of  the  bill,  or  of  the  injunction  against  the 
prosecution  of  actions  against  the  corporation,  or  of  the  ap- 
pointment of  the  receiver.  If  the  theory  of  some  of  the 
courts  that  the  appointment  of  the  receiver  takes  effect  by 


>  Jackson  v.  Lahee,  114  111.  287; 
Kelly  V.  NeshanicMin.  Co.,  7  N.  J. 
Eq.  579.  In  this  last  case,  the  judg- 
ment was  not  entered  until  after  the 
appointment  of  the  receiver.  There 
are  cases  holding,  contrary  to  the 
cases  just  cited,  that  where  one  part- 
ner files  a  bill  for  a  dissolution  of  the 
firm  and  for  a  receiver,  and  creditors 
recover  judgments  prior  to  the  decree  of 
dissolution,  such  judgments  are  liens 
upon  the  partnership  assets,  and,  as 
such,  are  entitled  to  a  preference. 
Eoss  V.  Titsworth,  37  N.  J.  Eq.  333; 
EUicott  V.  United  States  Ins.  Co.,  7 
Gill  (Md.),  307;  Adams  v.  Woods,  8 
Cal.  152;  s.  c.  68  Am.  Dec.  313,  and 
9  Cal.  24.  The  lien  of  a  judgment  is 
confined  to  the  actual  interest  of  the 
judgment  debtor.  Coombs  v.  Jordan, 
3  Bland  Ch.  (Md.)  284;  s.  c.  22  Am. 
Dec.  236.  An  attachment  or  judg- 
nient  lien  does  not  take  precedence 
over  a  prior  unrecorded  deed  or  mort- 
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gage,  of  which  the  creditor  had  no 
notice.  First  Nat.  Bank  v.  Hayzlett> 
40  Iowa,  659 ;  Hoy  v.  Allen,  27  Iowa' 
208 ;  Churchill  v.  Morse,  28  Iowa,  229 ; 
8.  c.  92  Am.  Dec.  422.  See  also  Cook 
V.  Dillon,  9  Iowa,  407;  s.  c.  74  Am. 
Dec.  354,  and  note  357;  also  Buchan 
V.  Sumner,  2  Barb.  Oh.  (N.  Y.)  165; 
s.  c.  47  Am.  Dec.  305. 

2  See  Law  v.  Ford,  2  Paige  (N.  Y.), 
310;  Van  Alstyne  v.  Cook,  25  N.  Y. 
489;  Maynard  v.  Bond,  67  Mo.  315. 
On  the  winding  up  of  an  insolvent 
manufacturing  corporation,  it  was 
held  that  certain  judgment  credi- 
tors were  entitled  to  a  pr.ority 
over  persons  claiming  under  a 
trust  deed  to  secure  unissued  bonds, 
the  conditions  of  acceptance  having 
failed,  and  that  certain  other  hypoth- 
ecated bonds  were  entitled  to  priority 
except  as  against  the  lien  of  the  judg- 
ment creditors.  McKinley  v.  Smith, 
25  111.  App.  168. 
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relation,^  as  of  the  date  of  the  filing  of  the  bill  where  the  bill 
prays  for  such  an  appointment,  is  to  be  applied, — then  the 
doctrine  will  be  as  first  above  stated;  but  Chanceller  Halstead, 
in  a  case  already  cited,  took  the  view  that  no  judgment  is  en- 
titled to  preference  unless  it  was  obtained  before  the  granting 
of  the  injunction  provided  for  in  the  statute  under  which  the 
proceeding  took  place.^  Upon  a  similar  principle,  a  judgment 
obtained  against  a  corporation  subsequent  to  an  assignment  for 
the  benefit  of  its  creditors,  creates  no  lien  upon  its  assets,  such 
as  gives  the  judgment  creditor  a  priority  in  the  distribution 
of  the  funds.  It  has  been  so  held  where  the  judgment  was 
recovered  against  an  insurance  company  upon  a  loss  which 
had  been  sustained  by  fire  at  the  time  when  the  assignment 
was  made.  The  court  reasoned  that  the  damages  of  the  plain- 
tiffs had  not  at  that  time  been  ascertained  and  fixed  by  proof. 
The  claim,  therefore,  had  that  grade  only  which  contracts  of 
a  similar  description  have.  And  the  judgment  could  not  be 
made  to  relate  back  and  be  classed  with  judgments  existing 
when  the  assignment  was  made.* 

§  7061.  Wages  of  Employes,  Operatives,  and  Laborers. — 

We  have  already  had  occasion  to  notice,  when  treating  of  the 
liability  of  stockholders,  a  class  of  statutes  which  make  stock- 
holders in  corporations  individually  liable  for  debts  due  to  the 
employes  of  the  corporation.*  We  have  now  to  consider  the 
same  class  of  statutes,  in  so  far  as  they  give  a  preference  to 
the  same  class  of  creditors  in  the  distribution  of  the  funds  of 
insolvent  corporations.  Such  a  statute  in  New  York  enacts 
that,  "  where  a  receiver  of  a  corporation  ....  shall  be  ap- 
pointed, the  wages  of  the  employes,  operatives,  and  laborers 
thereof  shall  be  preferred  to  every  other  debt  or  claim  against 
such  corporation,  and  shall  be  paid  by  the  receiver  from  the 
moneys  of  such  corporation  which  shall  first  come  to  his 
hands."  °     The  preference  created  by  this  statute  did  not  ex- 

>  Ante,  §  6919.  »  McCallie  v.  Walton,  37  Ga.  611 ; 

»  Kelly  V.  Neshanic  Min.  Co.,  7     s.  c.  95  Am.  Dec.  369, 
N.  J,  Eq.  579,  589,  590.  *  Ante,  §  3141,  et  »eq. 

»  Laws  N.  y.  1885,  ch.  376. 
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tend  to  wages  earned  before  it  went  into  effect,  which  was  in 
May,  1885.^  Nor  does  the  preference  given  by  it  pass  by  an 
assignment  of  a  laborer's  claim  prior  to  the  appointment  of  a 
receiver.  The  reasoning  of  the  court  is,  that  the  preference 
given  by  the  statute  does  not  become  a  vested  legal  right,  but 
remains  merely  expectant,  until  the  receiver  is  appointed;^ 
whereby  the  conclusion,  —  which,  it  is  submitted,  is  a  palpable 
non-sequitur,  —  is  drawn,  that  if  an  assignment  of  the  wages  is 
made  before  a  receiver  is  appointed,  the  quality  which  the 
statute  annexes  to  the  demand  is  thereby  lost.  Accordingly, 
the  holder  of  an  order  payable  generally,  drawn  by  a  laborer 
upon  the  corporation  in  favor  of  a  third  person,  and  accepted 
by  the  corporation,  was  not  entitled  to  the  preference  given 
by  the  statute.'  And  where  the  holders  of  such  orders  sur- 
rendered them  to  the  corporation,  and  received  in  lieu  thereof 
its  promissory  notes,  or  credits  upon  its  books,  the  laborer's 
wages  were  deemed  paid  by  delegation,  and  such  notes  and 
credits  were  not  entitled  to  preference.*  This  is  unsound  and 
unjust.  The  statute  was  intended  for  the  protection  of  a  ne- 
cessitous class  of  laborers,  who  may  even  be  obliged  to  assign 
their  wages  to  boarding-house  keepers  before  they  are  earned; 
and,  in  case  of  a  corporation  of  doubtful  solvency,  the  prefer- 
ential quality  which  the  statute  attaches  to  such  wages  may 
be  the  only  thing  which  will  give  them  any  value  in  the  esti- 
mation of  an  assignee.  Judicial  holdings,  elsewhere  consid- 
ered,' are  directly  opposed  to  this  unjust  and  oppressive 
conclusion.  An  assignment  by  a  manufacturing  company  of 
its  entire  business  to  creditors  for  the  purpose  of  preferring 
them,  made  at  the  request  of  the  debtor  and  not  the  creditor 
company,  and  not  in  any  way  brought  about  by  legal  proceed- 
ings, is  within  the  meaning  of  a  statute"  giving  to  employes  a 
prior  lien  for  wages  to  a  certain  amount,  when  such  business 

'  People  V.  Eemington  &  Sons,  45  '  Ibid. 

Hun  (N.  Y.-),  329 ;  g.  c.  6  N.  Y.  Supp.  *  iMd. 

796;  10  N.  Y.  St.  Rep.  310;  ».  c.  af-  »  Ante,  §3143. 

firmed,  109  N.  Y.  631,  mem.  •  Ind.  Eev.  Stat.  1881,  }  5206. 

'  Ibid. 
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"  shall  be  suspended  by  the  action  of  creditors,  or  be  put  into 
the  hands  of  an  assignee,  receiver,  or  trustee."^ 

§  7062.  Who   Within  Such  Statutes  and  Who  not.  —  In 

determining  who  are  within  the  protection  of  such  statutes, 
the  purpose  of  enacting  them  must  be  constantly  borne  in 
mind,  which  was  to  secure  a  preference  to  a  needy  and  meri- 
torious class  of  laborers,  who  work  for  small  wages,  and  who 
may  be  presumed  to  have  families  dependent  upon  such  wages 
for  their  support.  Keeping  this  in  ,view,  it  has  been  held 
that  one  employed  by  the  general  manager  of  a  manufactur- 
ing company,  to  assist  in  keeping  its  books,  whose  duty  it  was 
also  to  clean  the  office  and  show  room  of  the  company,  and  to 
assist  in  putting  together,  taking  apart,  and  shipping  the 
goods  sold  by  the  company,  was  an  employ^  within  the  pro- 
tection of  the  statute.*  A  drayman  in  the  regular  employ  of 
a  corporation,  whose  services  were  of  a  kind  or  class  which 
the  corporation  required  in  its  business,  was  entitled  to  the 
protection  of  a  similar  statute,^  giving  a  prior  lien  to  employes.* 
On  the  other  hand,  the  superintendent  of  a  corporation,  and  its 
attorney,  are  not  "  employes,  operatives,  or  laborers,"  nor  are 
their  earnings  "  wages,"  within  the  meaning  of  the  New  York 
act  quoted  in  the  preceding  section;*  nor  is  a  person  who 
contracts  to  do  a  piece  of  work  at  a  fixed  price,  and  who  em- 
ploys another  to  do  a  whole  or  a  part  of  the  actual  labor;  ° 
nor  is  a  person  who  contracts  with  a  telegraph  company  to  do 
the  specified  work  of  putting  up  certain  lines  of  wires  or  poles, 
an  employ^  within  the  meaning  of  another  similar  statute;' 
nor  is  a  person  who  is  under  a  contract  to  do  the  whole  of  a  par- 
ticular portion  of  the  business  of  a  railroad  corporation,  and 
to  assume  the  liability  of  a  common  carrier,  and  who,  in  the 

*  Bass  V.  Doerman,  112  Ind.  390;  *  Watson  v,  Watson  Man.  Co.,  30 
«.  c.  14  N.  E.  Rep.  377;  11  West.  Eep.     N.  J.  Eq.  588. 

871.  *  People    v.  Remington,   45    Hun 

•  Brown  v.  A.  B.  C.  Fence  Co.,  52  (N.  Y.),  329;  s.  c.  10  N.  Y.  St.  Rep. 
Hun  (N.  Y.),  151;  «.  c.  5  N.  Y.Supp.  310;  6  N.  Y.  Supp.  796;  «.c. affirmed, 
95.  109  N.  Y.  631. 

»  N.  J.  Rev.,  p.  188,  §  63.  '  Ibid. 

'  Vane  v.  Newcombe,  132  U,  S.  220. 
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performance  of  his  contract,  avails  himself  of  the  labor  and 
services  of  others,  —  since  the  right  to  be  preferred  is  per- 
sonal, inhering  in  the  person  who  actually  performs  the  labor 
or  service,  and,  the  act  being  in  derogation  of  the  right  of 
creditors  to  be  paid  equally,  is  not  to  be  extended  by  con- 
struction;* nor  is  the  officer  or  other  employ^  occupying  a 
superior  position  of  trust  and  profit,  such  as  an  agent  employed 
to  sell  goods  in  a  foreign  country  at  a  salary  of  two  thousand 
dollars  per  annum  and  commission.*  A  claim  for  damages, 
for  a  breach  of  employment  by  an  insolvent  corporation,  is  not 
entitled  to  the  preference  provided  for  by  such  statute,  not 
being  for  wages  due.' 

§  7063.  Debts  Barred  by  liimitation.  —  It  may  be  as- 
sumed that  unsecured  debts  which  are  barred  by  limitation 
cannot  be  proved  as  claims,  and  that  a  receiver  or  assignee 
paying  them,  without  an  order  of  the  court,  would  not  justly 
be  allowed  credit  for  them  in  his  final  account.*  But  where  a 
debt  is  secured  by  a  mortgage  or  deed  of  trust,  the  security 
takes  the  debt  out  of  the  statute  of  limitations,  to  the  extent 
that  it  will  not  be  barred  by  any  period  of  time  short  of  that 
sufficient  to  raise  a  presumption  of  payment,  unless  there  is  a 
statute  prescribing  a  shorter  period  as  applicable  to  mort- 
gages or  deeds  of  trust.  The  statute  of  limitations  may  oper- 
ate to  bar  any  remedy  at  law  by  an  action  upon  the  debt,  but 
it  does  not  discharge  the  lien  of  the  mortgage  or  deed  of 
trust;"  and  hence,  where  all  the  property  of  a  corporation, 
some  or  all  of  which  is  so  incumbered,  passes  into  the  hands 

1  Lehigh  Coal  &  Nav.  Co.  v.  Cen-  Co.,  44  Hun  (N.  Y.),  629,  mem.;  s.  e. 

tral  R.  Co.,  29  N.  J.  Eq.  252.    There  9  N.  Y.  St.  Rep.  310. 

is   an   unreported   decision    in  New  '  People  v.  Remington,  supra. 

York  to  the  effect  that  persons  who  '  Spader  ».  Mural  Decoration  Man. 

supply  the  materials  for  the  conduct  of  Co.,  47  N.  J.  Eq.  18;  s.  c.  20  Atl.  Rep. 

the  business  of  a  manufacturing  cor-  378. 

poration,    are    entitled    to   be    paid  *  Compare  ante,  §  3116. 

before  the  capital  used  in  the  enter-  '  Bowie  v.  Poor  Schools  Soc,  75  Va. 

prise  shall  be  applied  to  the  payment  300,  304;  Coles  v.  Withers,  33  Gratt. 

of  any  debts  not  arising  out  of  the  (Va.)  186;  Smiths.  Washington  City 

business.    Gautier  v.  Douglass  Man.  &c.  K.  Co.,  33  Gratt.  (Va.)  617. 
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of  an  assignee  or  receiver,  the  incumbrance  follows  it,  unless 
barred  by  the  presumption  of  payment  already  stated,  and 
the  incumbrancer  will  be  entitled  to  share  in  the  distribution 
accordingly.^ 

§   7064.  Demands  of  Foreign  Receivers,  Assignees,  etc.  — 

On  principles  hereafter  considered,^  a  judicial  assignment,  in 
invitum,  of  the  property  of  an  insolvent  corporation  in  one 
State,  will  not  operate  upon  property,  real  or  personal,  situ- 
ated in  another  State,  except  by  comity,  and  this  comity  will 
not  be  extended  to  the  prejudice  of  local  creditors.  If  there 
are  insolvency  proceedings  in  two  States,  the  receivers,  as- 
signees, or  commissioners,  appointed  to  conduct  the  winding 
up  in  the  State  of  the  domicile  of  the  corporation,  can  claim 
nothing  as  distributees  in  the  other  State,  except  by  virtue  of 
the  laws  of  such  other  State,  or  of  such  comity  as  the  courts 
of  such  other  State  may  choose  to  extend  to  them.' 

§  7065.  Ordinary  Bank  Deposits.  —  An  ordinary  bank 
deposit  creates  the  relation  of  debtor  and  creditor  between  the 
bank  and  depositor,  and  not  that  of  trustee  and  cestui  que 
trust;*  and  therefore  depositors  stand  on  the  footing  of  general 
creditors  in  the  distribution  of  the  assets  of  the  bank  when  it 
becomes  insolvent.^  And  where  a  savings  bank  had  two 
classes  of  deposits,  one  called  by  the  bank  "  special  deposits," 
but  which  were  really  special  only  when  distinguished  from 
the  general  mass  of  its  deposits,  the  distinction  being  that  the 
depositors  did  not  participate  in  the  profits,  and  were  entitled 

^  Hamilton  v.  Glenn,  85  Va.  901,  description   in  Ohio,  or  to  prevent 

906;  s.  c.  9  S.  E.  Eep.  129.  legal  remedies  directed  against  that 

'  Post,  §  7334,  et  seq.    ,  property  to  satisfy  a  debt.     To  give 

•  Pursuing  this  theory,  it  has  been  such  commissioners  a  priority,  they 

held  in  Ohio  that  the  order  of  a  Ken-  must  establish  their  claims  under  the 

tuclsy  court,  made  under  the  law  of  laws  of    Ohio.      Finnell  v,  Burt,    2 

that  State,  appointing  commissioners  Handy  (Ohio),  202. 
to  take  possession,  for  the  benefit  of  *  Post,  §  7098. 

creditors,  of  the  assets  of  a  banking  "  Stockton  v.  Mechanics'  &c.  Sav. 

institution  there,  does  not  operate  so  Bank,   32  N.  J.  Eq.  163;    Bruyn  v. 

as  to  divest  any  title  or  interest  of  Eeceivers,  9  Oow.  (N.  Y.)  413,  note. 


that  institution  in  property  of  any 
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to  check  out  their  deposits  without  notice  as  in  the  case  of  an 
ordinary  bank  deposit,  —  it  was  held  that  such  depositors 
were  not  entitled  to  any  priority  in  distribution.^ 

§  7066.  Deposits  in  Savings  Banks. —  The  order  of  distri- 
bution of  the  assets  of  an  insolvent  savings  bank,  or  safety  fund 
society,  will  depend  principally  upon  the  scheme  under  which 
it  is  organized.  Such  a  bank  sustains  a  close  resemblance  to 
a  mutual  insurance  company,  and  the  corporation  is  a  trustee 
for  the  depositors  for  the  safe  investment  of  the  funds  which 
they  deposit.  A  savings  bank,  created  under  a  special  New 
Jersey  charter,  was  authorized  to  receive  and  invest  deposits 
for  the  benefit  of  the  depositors,  the  income  or  profits  to  be 
divided  among  them,  after  reasonable  deductions  for  neces- 
sary expenses,  and  the  principal  to  be  repaid  to  them  at  such 
times  and  with  such  regulations  as  the  board  of  managers 
should,  from  time  to  time,  prescribe.  Under  their  regula- 
tions, they  not  only  received  deposits  participating  in  the 
profits  and  not  payable  except  on  thirty  days'  notice,  but  also 
another  kind  of  deposits,  called  by  them  "  special  deposits," 
which  were  not  to  participate  in  the  profits,  and  were  to  be 
repaid  (not  delivered)  to  the  depositors,  without  any  prelimi- 
nary notice.  Both  kinds  of  deposits  were  intermingled  in 
the  funds  of  the  bank,  indistinguishably.  A  receiver  having 
been  appointed  in  insolvent  proceedings,  it  was  held: — 
1.  That  such  an  institution  is  a  mere  trustee  for  the  benefit 
of  depositors.  2.  That  a  depositor  who  borrowed  money 
from  the  bank,  secured  by  his  note  or  mortgage,  cannot  offset 
his  debt  against  the  amount  of  his  deposit  at  the  time  when 
the  decree  of  insolvency  was  made.  3.  That  the  so-called 
"special"  depositors  were  not  entitled  to  priority  in  payment 
over  the  other  class  of  depositors.  4.  That  debts  and  expenses 
contracted  by  the  bank  in  carrying  on  its  ordinary  business 
were  to  be  preferred.  5.  That  a  claim,  under  a  covenant  in 
the  lease,  for  rent  accruing  after  a  surrender  of  the  premises 
to  the   lessor   by   the    receiver,   could   not    be   maintained. 

>  Stockton  V.  Mechanics'  &c.  Sav.  Bank,  32  N.  J.  Eq.  163. 
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6.  That  money  paid  to  the  bank  in  exchange  for  its  check, 
given  for  the  accommodation  of  the  payee,  which  was  dis- 
honored, presumably  went  into  the  funds,  and  the  debt  should 
be  preferred.     7.  The  checks  given  to  depositors  on  account , 
of  deposits  were  not  to  be  preferred.^ 

§  7067.  Deposits  Made  by  Savings  Banks.  —  A  statute  of  New 
York  relating  to  savings  banks '  provides  that  savings  banks  shall 
have  a  preference  for  moneys  deposited,  over  other  creditors  of  an  in- 
solvent bank.  This  statute  is  held  to  apply  only  to  deposits  made  by 
a  savings  bank  with  another  bank,  in  the  ordinary  course  of  business 
and  subject  to  its  drafts,  and  to  an  amount  not  exceeding  that 
authorized  by  section  27  of  the  same  act.  It  does  not  apply  to  loans 
made  by  a  savings  bank  to  another  bank,  whether  payable  on  time 
or  on  call;  nor  is  such  a  loan  changed  into  a  deposit,  so  as  to  secure 
the  preference  of  the  statute,  by  reason  of  any  want  of  authority  in 
the  managers  of  the  savings  bank  to  make  the  loan,  or  for  the  rea- 
son that  it  may  have  been  made  in  violation  of  law.' 


'  Stockton  V.  Mechanics'  &c.  Sav. 
Bank,  32  N.  J.  Eq.  163.  Another 
such  charter  authorized  the  bank  to 
accept  and  execute  any  trusts  com- 
mitted to  such  bank,  by  any  person, 
by  will  or  otherwise,  or  by  order  of 
any  court.  Under  a  family  agree- 
ment, $25,000  were  deposited  in  the 
bank  to  pay  $1,460  per  annum  to  the 
widow  for  life,  and  the  surplus  of 
the  income  from  such  deposit,  if  any, 
to  her  children,  Tlie  bank  was  sub- 
sequently taken  under  the  control  of 
the  chancery  court,  on  a  deficiency 
of  assets  to  pay  its  depositors  in  full. 
It  was  held:  —  1.  That  it  was  not 
established  by  proof  that  such  deposit 
was  taken  by  the  bank  as  a  special 
trust,  or  as  a  deposit  differing  ma- 
terially from  the  other  ordinary  de- 
posits of  the  bank.  2.  That  such 
deposit  was  not  entitled  to  preference 
in  payment  over  others.  3.  Ihat 
even  if  the  trust  claimed  had  been 


shown,  nothing  in  the  charter  gave 
the  fund  the  priority  claimed,  and 
it  would  not  be  entitled  to  it.  Vail  v. 
Newark  Sav.  Inst.,  32  N.  J.  Eq.  627. 
*  Laws  New  York  1875,  oh.  371, 

'  Eosenback  v.  Manufacturers'  &c. 
Bank,  69  N.  Y.  358;  affirming  s.  c. 
10  Hun  (N.  Y.),  148.  See  this  case 
for  an  instance  of  a  transaction  held 
to  be  a  loan,  and  not  a  deposit,  within 
the  meaning  of  the  statute.  It  has 
been  held  that  the  statute  applies  to 
deposits  made  before,  as  well  as  since, 
the  passage  of  the  act;  and  extends 
to  moneys  received  under  a  general 
agreement  and  course  of  business  tor 
the  savings  bank  to  pay  in  funds  from 
day  to  day,  by  pass-book,  like  an 
ordinary  bank  depositor,  the  same  to 
be  repayable,  on  call,  with  interest. 
Upton  V.  New  York  &  Erie  Bank,  13 
Hun  (N.  Y.),  269. 
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§  7068.  Billholders  of  Banks. —  We  may  commence  the 
subject  to  be  considered  in  this  section  with  the  platitude  that 
the  capital  stock  of  an  incorporated  bank  is  a  trust  fund  for 
the  payment  of  its  note-holders  and  creditors.*  If  this  has 
any  meaning,  it  means  that  such  assets  are  the  trust  fund  for 
the  equal  benefit  of  the  note-holders  and  creditors,^  and  that 
neither  class  is  entitled  to  a  preference  over  the  other,  and 
that  no  member  of  either  class  is  entitled  to  a  preference  over 
members  of  the  same  class,  unless  there  is  a  statute  giving  it. 
Thus,  it  has  been  held  that  no  diligence  on  the  part  of  one 
note-holder  can  defeat  the  right  of  another  to  a  pro  rata  dis- 
tribution of  such  assets.'  In  the  absence  of  such  a  statute, 
the  billholders  are  not  entitled,  in  the  distribution  of  the 
assets  of  an  insolvent  bank,  to  any  preference  over  other 
creditors.*  But  there  is  some  reason  why  the  legislature 
should  enact  such  a  preference.  That  reason  is,  that  the  cir- 
culating notes  of  the  bank  become  a  part  of  the  money  of  the 
country;  that  they  pass  repeatedly  from  hand  to  hand  in  the 
exchanges  of  the  country;  and  that,  in  a  greater  number  of 
instances,  they  are  taken  by  persons  who  do  not  deal  directly 
with  the  bank,  and  who  have  not  the  means  of  knowing  its 
condition.  Such  persons  hence  stand  on  a  different  footing 
from  that  of  the  depositors  of  the  bank,  who  are  its  immedi- 
ate customers,  and  who  are  brought  into  daily  contact  with 
its  officers.  This  consideration  has,  no  doubt,  induced  some 
of  the  State  legislatures,  in  chartering  special  banks,  and  in 
enacting  general  banking  laws,  to  create  a  preference  in  favor 
of  billholders,  in  the  event  of  insolvency,  over  other  credit- 
ors. This  legislative  policy  was  pursued  in  Georgia  at  an 
early  day.*     In  that  State  where  the  road  of  a  *'  banking  and 

•  King  ti.  Elliott,  5  Smedea  &  M.  *  Stockholders    v.    Colt,    1    Gray 

(Miss.)  428;  Schley  v.  Dixon,  24  Ga.  (Mass.),  382. 

273;  s.  c.  71  Am.  Dec.  121;  Wood  v.  '  See  Eobinson  v.  Bank  of  Darien, 

Drummer,  3  Mass.  (U.S.)  308;  ante,  18  Ga.  65.    But  this  holding  seems 

§§  1569,  2951.  to  violate  the  well-known  principle 

"  Ante,  §  6492.  that  one  who  buys  up  the  demands 

'  Marr  v.  Bank  of  West  Tennessee,  against  an  insolvent  corporation  after 

4  Coldw.  (Tenn.)  471.  it  has  passed  into  the  hands  of  a  re- 
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railroad  company,"  on  which  billholders  had  a  lien  for  the 
payment  of  their  bills,  was  sold  under  a  decree  to  raise  a  fund 
for  the  payment  of  such  bills, — it  was  held  that  the  bill- 
holders  were  entitled  to  dividends  only  on  the  amount  actually 
paid  by  them  respectively  for  their  bills,  and  not  on  the 
amount  originally  received  by  the  bank.'  After  the  rendition 
of  this  decision,  the  holder  of  some  of  the  bills,  which  had 
been  filed  as  claims  in  the  case,  assigned  them  to  another. 
It  was  held  that  the  amount  paid  by  the  holder  at  the  time  of 
this  decision,  and  not  the  amount  paid  by  his  assignee,  was 
the  amount  which  the  assignee  was  entitled  to  receive  for 
them.'' 

§  7069.  Salaries  of  Oflleers.  —  The  arrears  of  salaries  due 
to  the  officers  of  a  corporation  at  the  time  of  its  suspension 


ceiver,  can  prove  his  demand  only  to 
the  extent  of  what  he  has  disbursed. 
Ante,  §§  3797,  3798,  6967,  6968.  Thus, 
the  statutory  lien  of  billholders,  un- 
der the  charter  of  the  Monroe  Bail- 
road  and  Banking  Company,  attached 
equally  upon  all  the  property  and 
effects  of  that  company,  to  the  exclu- 
sion of  judgment  creditors.  Woodward 
V.  Central  Bank,  4  Ga.  323. 

1  Collins  V.  Central  Bank,  1  Ga. 
435. 

^  Griffin  v.  Central  Bank,  3  Ga. 
371.  It  has  been  held  that  the  holder 
of  protested  bank  bUls,  issued  under 
the  general  banking  law  of  Illinois, 
should  receive  his  proportion  of  the 
proceeds  of  the  sale  of  the  stocks 
deposited  with  the  auditor  as  col- 
lateral, to  be  estimated  upon  the 
principal  amount  of  such  bills  and 
damages  computed  at  twelve  and  one- 
half  per  centum  on  the  amount  of 
bills  protested,  the  same  to  be  cal- 
culated from  the  date  of  protest. 
Willare  v.  Dubois,  29  111.  48.  Com- 
pare Ringo  V.  Bisco,  13  Ark.  563, 
where  a  Federal  District  Judge,  who 
was  also  an  Ex-chief   Justice  of  the 


Supreme  Court  of  Arkansas,  and 
who,  as  such,  had  participated  in  a 
decision  involving  the  validity  of  an 
assignment  of  all  the  assets  of  the 
Land  Bank  of  the  State  of  Arkansas 
(Ex  parte  Conway,  4  Ark.  302),  some 
years  afterwards  claimed  the  right  of 
set-off,  in  respect  of  a  quantity  of 
bills  of  the  bank,  against  a  debt 
owed  by  him  to  the  bank,  which  right 
of  set-off  was  allowed  in  full,  includ- 
ing damages  under  the  charter  of  the 
bank  for  suspending  specie  payments. 
If  the  judge  was  a  creditor  and  bill- 
holder  of  the  bank  at  the  time  of 
participating  in  the  former  decision, 
then,  although  he  rendered  a  dissent- 
ing opinion,  his  participation  in  it 
was  indefensible.  If  he  purchased 
the  bills  subsequently  to  the  assign- 
ment, then,  on  principles  understood 
by  every  lawyer,  he  was  not  entitled 
to  a  set-off  (.ante,  §§  6967,  6968)  to  any 
greater  extent  than  what  he  actually 
paid  for  them,  under  any  theory  of 
set-off  which  has  ever  been  applied 
in  such  cases,  except  perhaps  in  this 
particular  case. 
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are  not  to  he  preferred;  the  officers  have  no  lien  upon  the  assets 
of  the  corporation  for  their  services,  in  the  absence  of  a 
special  statute  creating  it;  but  they  must  take  their  dividend 
with  other  general  creditors.^  But  it  has  been  held  that  the 
annual  salary  of  an  attorney  of  a  railroad  company,  amounting 
to  one  thousand  dollars,  falling  due  immediately  prior  to  the 
appointment  of 'a  receiver,  was  entitled  to  a  preference  over  the 
mortgage  bondholders,  on  the  ground  that  the  services  of 
the  attorney  were  presumptively  necessary,  under  a  doctrine 
elsewhere  considered,^  to  keep  the  road  a  "  going  concern." ' 

§  7070.  Debts  Due  the  United  States.  —  A  statute  of  the 
United  States  enacts  as  follows:  "Whenever  any  person  in- 
debted to  the  United  States  is  insolvent,  or  whenever  the 
estate  of  any  deceased  debtor,  in  the  hands  of  the  executors 
or  administrators,  is  insufficient  to  pay  all  the  debts  due  from 
the  deceased,  the  debts  due  to  the  United  States  shall  be  first 
satisfied;  and  the  priority  hereby  established  shall  extend  as 
well  to  cases  in  which  a  debtor,  not  having  sufficient  property 
to  pay  all  his  debts,  makes  a  voluntary  assignment  thereof, 
or  in  which  the  estate  and  effects  of  an  absconding,  concealed, 
or  absent  debtor,  are  attached  by  process  of  law,  as  to  cases 
in  which  an  act  of   bankruptcy  is  committed."*     We  shall 

'  Bruyn  t;.  Receiver,  9  Cow.  (N.  Y.)  Cong.  March  2,  1799,  ch.  22,  §  65;  1 
413,  note ;  Matter  of  Croton  Ins.  Co.,  U.  S.  Stat,  at  Large,  p.  676 ;  Rev. 
3  Barb.  Ch.  (N.  Y.)  642;  ante,  §  4704,  Stat.  U.  S.,  §  3466.  Cases  construing 
et  seq.  We  have  already  had  occasion  this  statute  are :  United  States  v. 
to  note  one  monstrous  decision,  which  Fisher,  2  Cranch  (TJ.  S.),  358 ;  United 
upheld  the  power  of  a  banking  cor-  States  v.  Hooe,  3  Cranch  (U.  S.),  73; 
poration  to  make  an  assignment  pre-  Harrison  v.  Sterry,  5  Cranch  (U.  S.), 
ferring  creditors;  and  to  place  the  289;Prinrea. Bartlett,8Cranch(U.S.), 
salaries  of  its  oflBcers,  whose  offices  431;  United  States ».  Bryan,  9  Cranch 
were  continued,  at  the  head  of  the  (U.  S.),  374;  Thelusson  v.  Smith,  2 
list  (Ex  parte  Conway,  4  Ark.  302);  Wheat.  (U.  S.)  396;  United  States  v. 
but  it  may  be  assumed  that  this  will  Howland,  4  Wheat.  (U.  S.)  108;  Con- 
never  be  drawn  into  a  precedent,  ard  v.  Atlantic  Ins.  Co.,  1  Pet.  (U.  S.) 

"  Post,  i  7114.  386 ;  Hunter  v.  United  States,  5  Pet. 

»  Blair  1).  St.  Louis  &o,  R.  Co.,  23  (U.   S.)  173;  United  States  n.   State 

Fed.  Rep.  521,  Bank,  6Pet.  (U.  S.)  29;  United  States 

*  Act  Cong.  March  3,  1797,  ch.  20,  v.  Hack,  8  Pet.  (U.  S.)  271 ;  Brent ». 

5  5;  lU.  S.  Stat,  at  Large,  p.  515;  Act  Bank  of  Washington,  10  Pet.  (U.  S.) 
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see*  that  this  statute  does  not  govern  in  the  distribution  of 
the  assets  of  insolvent  naiionalbanks,  and  that  the  United  States 
is  not  entitled  to  a  preference  in  such  cases.  The  Supreme 
Judicial  Court  of  Massachusetts  have  held  that  an  incorpo- 
rated bank  is  not  a  "person"  within  the  meaning  of  this 
statute;  so  that,  where  the  assets  of  such  a  bank  are  put  into 
the  hands  of  receivers  under  a  statute  of  the  State,  the 
United  States  is  not  entitled  to  priority  of  payment;  nor  is 
such  a  case  such  an  insolvency  of  a  debtor  of  the  United  States 
as  is  contemplated  by  the  statute.^ 

§  7071.  Sureties  on  Appeal  Bonds. — Where  a  judgment 
is  recovered  against  a  railroad  company,  upon  a  claim  not 
entitled  to  priority  in  a  distribution  after  its  insolvency,  and 
an  appeal  is  taken  from  the  judgment,  and  an  attorney  of  the 
company  becomes  its  surety  on  the  appeal  bond,  and  a  re- 
ceiver of  the  road  is  thereafter  appointed,  and,  after  his  ap- 
pointment, a  judgment  is  recovered  in  the  appellate  court 
against  the  company  and  also  against  the  surety  in  the  appeal 
bond,  and  the  latter  pays  the  judgment,  —  his  claim  is  not 
entitled  to  priority  over  the  mortgage  bondholders.' 

§  7072.  Ultra  Vires  Debts. — It  has  been  held  that,  as  be- 
tween the  creditors  of  an  insolvent  bank,  those  whose  debts 
were  created  under  a  lawful  power,  given  by  the  charter,  must 
be  preferred  to  those  who  claim  under  a  contract  that  the  bank 
under  its  charter  had  no  power  to  make.  In  such  case,  the 
bank  is  not  estopped  from  denying  the  illegality  or  want  of 
power  to  make  the  contract.* 

§  7073.  Sham  Stock  Subscriptions  with  an  Agreement 
for  Kescission.  —  We  have  seen  that  a  person  who  subscribes 
to  the  shares  of  an  intended  or  existent  corporation  for  the 

596;    Beaston  v.  Farmers'  Bank,  12  »  Com.  v.  PliCBnix  Bank,  11  Met. 

Pet.  (U.  S.)  102 ;  United  States  v.  Her-      (Mass.)  129. 

ron,  20  Wall.  (U.  S.)  251 ;  Bayne  v.  »  Blair  v.  St.  Louis  &c.  R.  Co.,  23 

United  States,  93  U.  S.  642.  Fed.  Bep.  523. 

»  Post,  §  7312. 

*  Bank  of  Chattanooga  v.  Bank  of  Memphis,  9  Heisk.  (Tenn.)  408. 
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purpose  of  inducing  others  to  subscribe,  and  under  a  secret 
agreement  that  he  is  to  be  released  from  the  obligation  of  his 
subscription,  is,  as  against  creditors  and  subsequent  subscrib- 
ers, held  to  the  obligation  of  his  contract  as  ostensibly  made.* 
Upon  the  same  principle,  where  a  stockholder,  for  the  pur- 
pose of  giving  the  company  credit  with  the  public,  subscribes 
to  its  stock,  but  upon  agreement  that  the  company  will  redeem 
the  shares  at  any  time,  on  specified  terms,  and  claims  the 
right  to  be  reimbursed  on  the  insolvency  of  the  company,  he 
must  be  postponed  to  the  demands  of  creditors  and  bona  fide 
stockholders.^ 

§  7074.  Kig'Iits  Accruing'  Subsequently  to  the  Dissolution. 

The  rights  of  creditors  of  an  insolvent  corporation  become 
fixed  by  a  decree  of  the  court  ordering  the  dissolution  thereof 
No  rights  can  be  subsequently  acquired  by  a  creditor  which 
will  entitle  him  to  a  larger  participation  in  its  assets.  If, 
therefore,  an  insv/rance  company  is  dissolved,  and  passes  into 
the  hands  of  a  receiver  to  wind  up  its  affairs,  and  a  loss  sub- 
sequently happens,  the  policy-holder  cannot  prove  and  take 
distribution  in  respect  of  the  entire  loss,  but  only  to  the 
extent  of  the  surrender  value  of  his  policy  at  the  time  of  the 
dissolution, — that  is,  he  is  only  entitled  to  a  ratable  proportion 
of  his  unearned  premiv/m.' 

§  7075.  General  Deposit  of  Court  Funds.  —  A  general 
deposit  of  court  funds  and  of  the  funds  of  court  oflicers,  in  a 
bank  which  does  a  general  commercial  business,  which  deposit 
is  made  by  order  of  court,  has  no  preference  over  claims  of 
other  creditors,  in  the  distribution  of  the  assets  of  the  bank 
by  a  receiver  upon  its  insolvency;  though  it  is  admitted  that 
the  rule  would  be  different  if  such  funds  were  specially  de- 
posited, so  as  to  create  a  bailment,  and  so  as  to  be  followed  and 
identified  as  trust  funds.  The  reason  of  the  rule  is  that  those 
beneficially  interested  in  a  general  deposit  of  court  funds  have 

»  Ante,  §5  1400,  1401, 1513, 1514. 
»  Eisenlord  ».  Oriental  Ins.  Co.,  29  •  Dean's  Appeal,  98  Pa.  St.  101; 

N.  J.  Eq.  437.  post,  ^  7226. 
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no  superior  natural  equity  to  other  depositors  of  the  bank 
and  that  there  is  no  just  reason  why  they  should  not  share 
equally  with  other  creditors  in  the  common  misfortune.'  The 
rule  is  different  where  the  court  appoints  a  particular  person 
a  depositary  of  the  funds  under  control  of  the  court,  and 
such  person,  knowing  of  the  order,  accepts  the  deposit;  for 
he  then  becomes,  pro  hac  vice,  an  officer  of  the  court.  The 
court  may  make  an  order  for  him  to  pay  the  money,  and  if  he 
fails  to  do  so,  without  showing  some  sufficient  reason,  he  may 
be  proceeded  against  for  a  contempt?  The  same  rule,  it  is  sug- 
•  gested,  would  apply  to  a  corporation  and  its  officers,  having 
the  means  of  payment  in  their  hands  belonging  to  the  corpo- 
ration, and  if  they  should  refuse  to  pay,  they  might  be  pro- 
ceeded against  for  a  contempt.' 


§   7076.  Distribution  of  Assets  Deposited  in  Another  State. 

A  Missouri  charter  of  a  mutual  life  insurance  company  pro- 
vided that,  on  its  dissolution,  all  its  property  should  vest  in 
the  Superintendent  of  Insurance  of  Missouri,  who  should 
wind  up  its  affairs.  It  was  held  that,  as  all  the  policy-holders 
were  members  and  had  assented  thereto,  those  residing  in 
Louisiana  were  entitled  to  no  priority  of  payment,  or  of  se- 
curity, in  respect  of  the  assets  in  Louisiana,  but  such  assets 
must  be  turned  over  to  said  Missouri  officer.*  But  certain 
policy-holders,  residing  in  Virginia,  did  secure  a  priority  out 
of  the  deposit  made  by  the  same  company  in  that  State,  and 
it  was  held  in  Missouri,  that  this  must  be  deducted  from  the 
dividend  declared  by  the  Superintendent  of  Insurance  of 
Missouri,  before  they  could  receive  any  balance  of  such  divi- 
dend.^ 

§  7077.  Validity  of  Ketroactive  Statutes  Touching^  Dis- 
tribution of  Assets.  —  A  statute  creating  a  rule  of  distribution 
of  the  assets  of  an  insurance  company,  in  the  event  of  its 

'  Otis  V.  Gross,  96  HI.  612;  «.  c.  36  *  Kundel  v.  Life  Asso.  of  Amer- 

Am.  Eep.  157.  ica,  4  Woods  (U.  S.),  94. 

^  Re  Western  Marine  &c.  Ins.  Co.,  '  Matter   of    Life   Association  of 

38  111.  289.  America,  91  Mo.  177. 


*  Otis  V.  Gross,  mpra. 
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insolvency,  may  operate,  in  respect  of  policies  of  such  a  com- 
pany existing  before  the  enactment  of  the  statute,  provided 
the  statute,  in  terms  or  by  necessary  implication,  does  not 
relieve  the  insurance  company  from  the  obligation  of  per- 
forming what  it  contracted  to  do.  It  was  therefore  held  that 
the  following  statute  was  operative  in  the  distribution  of  the 
assets  of  a  dissolved  insurance  company,  in  respect  of  poli- 
cies issued  before  its  enactment,  as  well  as  policies  issued 
thereafter:  —  "If  any  company  of  this  State  shall,  under  the 
requirements  of  any  law  of  another  State  or  foreign  govern- 
ment, have  on  deposit,  in  such  other  State  or  foreign  govern- 
ment, securities,  upon  which  the  citizens  or  residents  of 
such  State  or  government  have,  by  virtue  of  its  laws,  a  lien, 
claim,  or  right,  prior  or  superior  to  that  of  the  citizens  or 
residents  of  other  States, — then  no  citizen  or  resident  of  the 
State  or  country  in  which  such  deposit  is  held  shall  be  en- 
titled to  share  in  the  distribution  of  the  proceeds  of  the 
deposits  or  other  assets  in  this  State,  until  the  amount  depos- 
ited in  such  other  State  or  country  shall  be  deducted  from 
the  claims  of  the  persons  who,  by  the  laws  of  such  State  or 
country,  hold  such  prior  or  superior  lien,  and  until  the  other 
policy  claimants  and  creditors  of  said  company  shall  have 
received  from  the  proceeds  of  deposits  or  other  assets  an  equal 
per  centum  upon  their  claims,"^ 

§  7078.  Order  of  Distribution  under  New  Tort  Statute.  — 

A  statute  of  New  York"  provides  that  the  assets  of  insolvent  cor- 
porations shall  be  distributed  in  the  following  order:  1.  All  debts 
entitled  to  preference  under  the  laws  of  the  United  States.  2. 
Judgments  actually  obtained  against  such  corporation,  to  the  extent 
of  the  value  of  the  real  estate  on  which  they  shall  respectively  be 
liens.  3.  All  other  demands,  without  preference.  Construing  this 
statute,  it  is  held  that  a  judgment  rendered  after  the  appointment 
of  a  receiver,  who  received  no  real  estate  belonging  to  the  corpora- 

»  2Eev.  Stat.  Mo.  1879,  §  6034;  '  Rev.  Stat.  N.  Y.  (7th  ed.),  p. 

Matter  of  Life  Aasociation  of  America,      2401,  §  79. 
91  Mo.  177, 182.   Compare  ante,  ^  5475. 
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tion,  belongs  in  the  third,  and  not  in  the  second,  class.'  A  short 
history  of  this  statute  is  that,  in  1825  the  Legislature  of  New  York 
passed  an  act  to  prevent  fraudulent  bankruptcies  by  incorporated 
companies,  to  facilitate  proceedings  against  them,  and  for  other  pur- 
poses.' This  statute  adopted  the  principle,  as  to  insolvent  corpora- 
tions, that  equality  among  creditors  is  equity,  and  directed  that, 
upon  the  return  of  an  execution  unsatisfied,  the  property  and 
effects  of  the  corporation  should  be  sequestrated,  and  distributed 
equally,  and  in  a  just  proportion  among  all  its  creditors.  This 
provision  was  re-enacted  substantially  in  the  same  form  in  the 
thirty-sixth  and  thirty-seventh  sections  of  the  article  of  the  Revised 
Statutes  of  New  York,  which  related  to  proceedings  against  cor- 
porations in  equity;'  so  that  the  manner  in  which  the  effects  of 
insolvent  corporations  were  to  be  distributed,  after  a  decree  in  eqv.ity 
upon  a  creditor's  hill,  was  the  same  as  was  prescribed  by  the  seventy- 
ninth  section  of  the  article  relating  to  the  voluntary  dissolution  of 
corporations;*  that  is,  by  giving  no  preferences  except  such  as  were 
created  by  the  laws  of  the  United  States,  and  such  as  had  been 
acquired  by  the  docketing  of  the  judgment  or  decree  so  as  to  create 
a  lien  upon  the  real  estate  of  the  corporation.' 

'  Attorney-General     v.    Guardian  '  Ibid.  471. 

Mut.  Life  Ins.  Co.,  5  N.  Y.  Supp.  84.  "  Morgan  v.  New  York  &c.  E.  Co., 

See  ante,  §  7059.  10  Paige  (N.Y.),  290;  s.c.  40  Am.  Dec. 

«  N.  Y.  Laws  1825,  p.  449,  §  5,  244,  per  Walworth,  0. 

»  2  Eev.  Stat.  New  York,  463. 
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CHAPTER  CLXVII. 

EESTORATION  OF  TKUST  FUNDS  BY  THE  EECEIYER. 
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funds  in  full. 

7085.  No  matter  how  much  altered  by 

the  corporation. 
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hence  a  trust  fund. 
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7104.  The  same  subject  continued. 
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§  7084.  Receivers  must  Restore  Trust  Funds  In  Full. — 

If  funds  come  into  the  custody  of  the  corporation  impressed 
with  a  special  trust  in  favor  of  the  depositor,  so  that  the  bene- 
ficial title  does  not  pass  to  the  corporation,  that  trust  will 
adhere  to  the  fund  when  it  passes  into  the  hands  of  the 
receiver,  and  he  will  be  required  to  restore  it  in  full  to  the 
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third  party  to  whom  it  belongs,  and  cannot  compel  such  party 
to  take  a  pro  rata  share  with  the  other  creditors.*  This  prin- 
ciple works  no  injustice  to  the  general  creditors,  who  are  only 
entitled  to  share  in  the  assets  which  belong  honestly  to  their 
debtor.  But  care  must  be  taken,  in  applying  it,  to  avoid  in- 
justice to  subsequent  purchasers  from  the  corporation,  without 
notice  of  the  trust  under  which  it  holds  the  funds;  and  here 
comes  in  the  difficulty  and  the  nicety  of  distinction  which  so 
many  of  the  cases  present.  That  distinction  is  that,  where 
the  depositary  of  the  fund  keeps  it  segregated  from  the  com- 
mon mass  of  his  property,  so  that  it  preserves  its  original  ear. 
marks,  so  to  speak,  or  other  means  of  identification,  the  mere 
fact  that  he  wrongfully  transfers  it  to  a  bona  fide  purchaser  for 
value  does  not  prevent  the  real  owner  from  reclaiming  it  from 
such  purchaser,  just  as  he  might  reclaim  from  such  a  pur- 
chaser his  horse  wrongfully  sold  and  delivered  to  him  by  one 
to  whom  he  had  delivered  it  in  bailment, — unless  the  trust  is 
of  such  a  nature  that  the  trustee  has  power  to  sell  or  to  "  vary 
the  securities";  —  then,  in  the  absence  of  notice  or  fraud,  the 
purchaser  is  not  concerned  with  the  trustee's  disposition  of 
the  purchase-money.*  But  it  is  to  be  remembered  that  the 
receiver  of  an  insolvent  corporation  is  not,  even  as  the  rep- 
resentative of  its  creditors,  a  purchaser  for  value;  and  there- 
fore, in  respect  of  the  right  to  follow  trust  funds  into  his 
hands,  the  case  stands  exactly  as  though  the  depositor  of  the 


•  Cases  afBrming  this  general  prin-  400;  Eyall  v.  EoUe,  1  Atk.  165,  172; 

ciple  are  Re  Le  Blanc,  14  Hun  (N.  Y),  Taylor  v.  Plumer,  3  Maule  &  S.  562 ; 

8;    Moffltt  V.  McDonald,  11  Humph.  Miller  n.  Race,  1  Burr.  452,  457;  Pen- 

(Tenn.)  457,  460 ;  Overseers  v.  Bank,  nell  v.  Deffell,  4  De  Gex,  M.  &  G.  372 ; 

2  Gratt.  (Va.)  544;  «.  c.  44  Am.  Dec.  g.  c.  23  Eng.  L.  &  Eq.  460;  National 

399;  Kip  v.  Bank,  10  Johns.  (N.  Y.)  Exch.   Bank  v.   Beal,   50  Fed.  Eep. 

63;   Thompson    v.    Perkins,   3  Mas.  355.    See  a  learned  note  upon  the 

(U.  S.)232;  Whitley  v.  Foy,  6  Jones  subject  of  "Following  Trust  Prop- 

Eq.  (N.  G.)  34;  s.c.  78  Am.  Dec.  236;  erty,"  by  Hon.   Jaipes  0.  Pierce,  5 

L'Apostre  v.  Le   Plaistrier,   cited  1  Cent.  L.  J.  51,  where  all  of  the  fore- 

P.  Wms.  320 ;  Copeman  v.  Gallant,  1  going  cases  are  examined.    Compare 

P.  Wms.   320;  Burdett  v.  Willet,  2  Merchants'  &c.  Bank  v.  Austin,   48 

Vern.  638;  Whitecomb  v.  Jacob,  1  Fed.  Rep.  25.     Compare  with   this 

Salk.  160;  Scott  v.  Surman,  Willes,  chapter,  anie,  §  2642. 
»  Ante,  §i  4930,  5707,  6041. 
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fund  were  attempting  to  reclaim  it  from  the  corporation  while 
a  going  concern.  The  principle  which  applies  in  such  a  case 
was  thus  laid  down  by  the  Lords  Justices  in  a  case  in  the 
English  Court  of  Appeal:  "As  between  cestui  que  trust  and 
trustee,  and  all  parties  claiming  under  the  trustee,  otherwise 
than  by  purchase  for  valuable  consideration  without  notice, 
all  property  belonging  to  a  trust,  however  much  it  may  be 
changed  or  altered  in  its  nature  or  character,  and  all  the  fruit 
of  such  property,  —  whether  in  its  original  or  in  its  altered 
state,  —  continues  to  be  subject  to,  or  affected  by,  the  trust."  * 

§  7085.  No  Matter  how  Much  Altered  hy  the  Corpora- 
tion.—  While,  therefore,  in  a  case  where  the  trust  fund  con- 
sists of  money,  and  it  is  mingled  with  the  mass  of  money  in 
the  treasury  of  the  depositary,  and  so  paid  out  to  those  who 
deal  with  it  in  good  faith,  it  cannot  be  reclaimed  /rom  them 
as  a  trust  fund,  because,  to  give  the  reason  of  Lord  Mansfield, 
"  it  has  passed  in  currency";  ^  yet  as  between  the  depositary,  or 
a  receiver  representing  the  depositary,  and  his  creditors,  it 
makes  no  difference  whatever  that  the  fund  has  been  mingled 
with  his  other  funds  in  his  treasury.'  On  the  contrary,  the 
corporation,  and  possibly  its  receiver,  may  be  in  a  worse  posi- 
tion, by  reason  of  having  unlawfully  or  improperly  mingled 
the  funds  of  the  bailor  or  depositor  with  its  own,  than  it 
would  occupy  if  it  had  kept  them  separate.  It  may  become 
liable  to  have  the  whole  mass  taken  by  the  depositor,  on  the 
principle  which  applies  in  the  case  of  the  wrongful  confusion 
of  goods.  That  principle,  briefly  stated,  is  that,  if  one  unlaw- 
fully mixes  and  confuses  his  own  goods  with  those  of  another, 
so  that  they  cannot  be  distinguished,  the  innocent  owner  of 
the  goods  so  confused  becomes  entitled  to  the  whole/  and  the 

»  Pennell«.Deftell,4DeGex,  M.  &         »  Moore  v.   Robertson,  16  N.  Y. 

G.  372,  388 ;  ».  c.  23  Eng.  L.  &  Eq.  460.  Supp.  403. 

>  "The    true  reason  is  upon   ac-  '  First  Nat.  Bank  v.  Schween,  127 

count  of  the  currency  of  it ;  it  cannot  111.  573 ;  s.  c.  11  Am.   St.  Rep.  174 ; 

be  recovered    after  it  has  passed  in  Robinson  v.  Holt,  39  N.  H.  557 ;  g.  c- 

currmcy":  Lord  Mansfield  in  Miller  76  Am.  Dec.  233. 
V.  Race,  1  Burr.  452,  457. 
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burden  is  upon  the  party  making  the  confusion  to  identify  his 
own  property  or  to  lose  it.*  So,  if  an  agent  confuses  his  own 
property  with  that  of  his  principal,  he  does  it  at  his  own  risk, 
and  the  case  is  subject  to  the  above  rule.*  Corporations  can 
only  act  through  agents,  and  when  so  acting  they  become 
responsible  for  the  frauds  and  wrongs  of  their  agents,  in  like 
manner  as  a  natural  person  is  responsible  for  his  own  frauds 
and  wrongs;*  and  accordingly,  this  rule  of  law  relating  to  the 
confusion  of  goods  operates  against  a  corporation  which  has 
wrongfully  confused  the  goods  of  another  with  its  own,  as  well 
as  against  a  natural  person.*  When  it  is  considered  that  it  is 
the  duty  of  the  trustee  to  keep  the  trust  fund  separately  and 
ear-marked,  so  that  it  can  be  identified,  and  not  to  mingle  it 
with  his  own  individual  property,*  this  principle  would  seem 
to  apply  to  the  case  of  a  trustee  holding  trust  funds.  Clearly, 
then,  where  a  corporation  receives  a  fund  in  the  character  of 
a  trustee,  it  receives  it  subject  to  the  principle  that,  as  between 
trustee  and  cestui  que  trust,  and  all  parties  claiming  under  the 
trustee,  otherwise  than  by  purchase  for  a  valuable  considera- 
tion without  notice,  all  property  belonging  to  the  trust,  how- 
ever much  it  may  be  changed  or  altered  in  its  nature  or 
character,  and  all  the  fruits  of  such  property,  whether  in  its 
original  or  in  its  altered  state,  continue  to  be  subject  to  or 
affected  by  the  trust.' 


•  Diverseyo.  Johnson,  93  m.  547;  called  for  the  application  of  this 
Fuller  V.  Paige,  26  111.  358 ;  «.  c.  79  principle,  a  hank,  which  we  will  call 
Am.  Dec.  379;  Beach  v.  Schmultz,  hank  A.,  received  from  a  customer  of 
20  111.  185 ;  Little  Pittshurg  &c.  Min.  another  hank,  which  we  will  call 
Co.  V.  Little  Chief  &c.  Min.  Co.,  11  hank  B.,  a  check  upon  the  latter  bank, 
Colo.  223 ;  g.  (!.  7  Am.  St.  Eep.  226.  and  sent  it  to  that  bank  for  payment. 

»  Hall  V.  Page,  4  Ga.  428;  a.  c.  48  Bank  B.,   upon  paying    the    check. 

Am.  Dec.  235.  charged    the    amount    of    it  to    the 

'  Ante,  4  6321,  et  leq.  drawer,  whose  account  was  then  good 

*  Little  Pittsburg  &c.  Min.  Co.  «•  for  the  amount,  and  returned  the 
Little  Chief  &c.  Min.  Co.,  11  Colo,  check  to  him  as  paid.  It  sent  to  bank 
223;  s.  c.  7  Am.  St.  Eep.  226.  A.  a  draft  on  a  bank  in  New  York  for 

»  CofBn  V.  Bramlitt,  42  Miss.  194;  the  amount  of  the  check.    Two  days 

«.  c.  97  Am.  Dec.  449.  afterwards,  bank  B.  closed  its  doors, 

«  Englar  v.  Offutt,  70  Md.  78;  «.  c.  and  a  receiver  of  its  assets  was  ap- 

14  Am.  St.  Eep.  3a2.    In  a  case  which  pointed.    The   draft,   which  it  thua 
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§  7086.  Following  the  Proceeds  of  Trust  Funds.  —  Tlie 
Supreme  Court  of  the  United  States  have,  in  several  cases, 
adopted  the  principle  laid  down  by  Lord  EUenborough  in  an 
early  case.Hhat,  whether  the  disposition  of  the  fund  be  right- 
ful or  wrongful,  the  beneficial  owner  is  entitled  to  the  pro- 
ceeds, whatever  be  their  form,  provided  only  he  can  identify 
them.  If  they  cannot  be  identified,  by  reason  of  the  trust 
money  being  mingled  with  that  of  the  trustee,  then  the  cestui 
que  trust  is  entitled  to  a  charge  upon  the  new  investment  to 
the  extent  of  the  trust  money  traceable  into  it;  that  in  this 
respect  there  is  no  distinction  between  an  express  trustee  and 
an  agent,  or  bailee,  or  a  collector  of  rents,  or  anybody  else  in 
a  fiduciary  position;  that  there  is  no  difference  between  in- 
vestments in  the  purchase  of  lands,  or  chattels,  or  bonds,  or 
loans,  or  moneys  deposited  in  a  bank  account;  and  that  it 
makes  no  difiference  in  reason  or  law,  into  what  other  form. 


Bent  to  bank  A.  in  payment  of  the 
check,  was  not  paid  by  the  New  York 
bank  on  which  it  was  drawn.  Bank 
A.  then  made  an  application  to  the 
court  whose  receiver  held  the  custody 
of  the  assets  of  bank  B.,  for  an  order 
on  the  receiver  to  pay  the  full  amount 
of  the  check,  basing  its  claim  on  the 
ground  that  the  assets  of  bank  B. 
had  passed  into  the  hands  of  the  re- 
ceiver, impressed  with  a  trust  in  favor 
of  bank  A.  to  that  amount.  It  was 
held  that  the  order  was  properly  de- 
nied ;  that,  in  order  to  authorize  the 
relief  prayed  for,  it  was  necessary  to 
trace  into  the  hands  of  the  receiver 
money  or  property  which  belonged  to 
bank  A.,  or  which  had,  before  the  re- 
ceivership, been  set  apart  and  ap- 
propriated to  the  payment  of  the 
check;  that  the  act  of  bank  B.  in 
charging  the  check  against  its  drawer 
and  in  returning  it  to  him,  did  not 
amount  to  a  payment  and  setting 
apart  of  sufficient  of  the  drawer's 
funds  to  cover  it,  and  that  it  did  not 
impress  a  special  trust  upon  any  part 
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of  the  drawer's  assets ;  but  that  the 
effect  of  the  transaction  was  simply 
to  reduce  the  indebtedness  of  bank 
B.  to  its  depositor  by  the  amount  of 
its  check,  and  to  constitute  bank  B. 
a  debtor  to  him,  or  a  debtor  to  the 
holder  of  the  check,  to  a  correspond- 
ing amount.  People  v.  Merchants' 
&c.  Bank,  78  N.  Y.  269;  s.  c.  34  Am. 
Eep.  532.  On  the  other  hand,  money 
paid  by  stockholders  for  additional 
shares,  upon  representations  of  the 
managing  officers  that  it  is  requirea 
for  specific  purposes  necessary  to  the 
business  of  the  corporation,  has  been 
held  to  constitute  a  trust  fund  to  be 
used  for  that  purpose  and  no  other, 
and,  where  it  has  not  been  applied 
for  that  purpose,  it  ia  to  be  restored 
by  the  receiver  of  the  corporation  in 
full.  Moore  v.  Eobertson,  16  N.  Y. 
Supp.  403.  See  post,  §  7296;  ante, 
§  4466. 

'  Taylor  v.  Plumer,  3  Maule  &  S, 
562 ;  reaffirmed  by  the  English  Court 
of  Appeal  in  Ee  Hallett's  Estate,  la 
Oh.  Div.  696. 
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diflferent  from  the  original,  the  change  may  have  been  made, 
whether  it  be  into  that  of  promissory  notes  for  the  security 
of  money,  which  was  produced  by  the  sale  of  the  goods  of  the 
principal,  or  into  other  merchandise;  for  the  product  or  sub- 
stitute for  the  original  thing  still  follows  the  nature  of  the 
thing  itself  as  long  as  it  can  be  ascertained  to  be  such,  and  the 
right  only  ceases  when  the  means  of  ascertainment  fail.*  A 
general  tendency   is  discovered  in  the  courts  to  adopt  this 


§    7087.    Reason    of    the    Confnslon    on    This    Subject.  — 

Before  proceeding  further  with  this  subject,  attention  ought 
to  be  drawn  to  a  circumstance  which  has  produced  much  of 
the  confusion  among  judicial  decisions  in  dealing  with  it. 
This  circumstance  is  a  failure  on  the  part  of  the  judges  to 
keep  in  their  minds  a  clear  image  of  the  different  conditions 
under  which  the  question  arises,  where  it  arises  between  the 
original  parties  to  the  transaction,  and  where  it  arises  be- 
tween one  of  the  parties  to  the  transaction  and  a  receiver, 
assignee,  or  other  representative  of  creditors,  after  the  other 
party  has  become  insolvent  and  his  assets  have  been  assigned 
or  impounded  for  a  ratable  distribution  among  his  creditors. 
To  illustrate  this  confusion,  it  is  proposed  to  cite  a  recent 
decision  of  the  Supreme  Court  of  the  United  States,  where 
the  proposition  is  laid  down  that  if  a  bank  is  hopelessly  in- 
solvent, and  to  the  knowledge  of  its  managing  officer,  when  a 
deposit  is  made  with  it,  the  acceptance  of  the  deposit  consti- 
tutes such  a  fraud  as  entitles  the  depositor  to  reclaim  either 
the  paper  deposited  or  its  proceeds.'  To  this  proposition  the 
court  cites  a  decision  of  the  Court  of  Appeals  of  New  York, 
which  is  directly  in  point,  and  which  asserts  that,  in  such  a 
case,  there  is  a  right  of  rescission  on  the  ground  of  fraud,  which 
the  depositor  may  exercise  even  after  suspension,  and  against 

I  National  Bank  v.  Insurance  Co.,  96  N.  Y.  32;  Harrison  v.  Smith,  83 

104  U.  S.  54,  68, 69.  Mo.  210 ;  s.  c.  53  Am.  Rep.  571. 

»  StoUer  V.  Coates,  98  Mo.  514;  '  St.  Louis  &c.  E.  Co.  t».  Johnston, 

Peak  V.  Ellicott,  30  Kan.  156 ;  s.  c.  46  133  U.  S.  566,  576. 


Am.  Eep.  90;  People  v.  City  Bank, 
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the  other  creditors  of  the  bank.*  But  it  confuses  the  ques- 
tion, by  citing  in  the  same  category  a  previous  decision  of 
its  own,  in  which  the  question  arose  between  the  original 
parties  while  the  bank  was  a  going  concern,  and  which  re- 
lated merely  to  the  liability  of  the  bank  for  permitting  an 
agent  to  convert  a  special  deposit  belonging  to  his  principal, 
the  bank  having  knowledge  of  the  real  party  to  whom  the 
deposit  belonged.^ 

§  7088.  Proceeds  of  Paper  Deposited  for  Collection  not  a 
Trust  Fund.  —  There  is  no  doubt  whatever  tliat  where  tlie 
customer  of  a  bank  deposits  with  it  paper  for  collection,  and 
the  bank  fails  while  holding  the  paper  and  before  it  has  made 
the  collection,  its  receiver  or  assignee  will  be  bound  to  re- 
store the  paper  to  the  depositor;  since,  until  collected,  he  would 
have  the  right  to  recall  it  at  any  time,  —  unless  the  banker 
might  choose  to  assert  his  lien  upon  it  to  make  good  an  oveV' 
drawn  account  of  the  customer.'  But  suppose  the  bank  makes 
the  collection  and  gives  the  customer  credit  for  the  amount 
collected,  in  the  usual  way,  by  entering  it  to  his  credit  in  his 
general  deposit  account,  —  does  the  fund  so  collected  remain 
a  trust  fund,  payable  by  the  receiver  in  full,  or  does  it  fall  into 
the  mass  of  the  deposits  of  the  customer,  in  respect  of  which 
the  relation  is  that  of  debtor  and  creditor  merely?  The 
writer  believes  that  the  money  so  collected,  when  passed  into 
the  general  account  of  the  depositor,  ought  to  be  treated  like 
any  other  deposit,  and  that  it  ought  to  be  regarded  as  assets 
of  the  bank,  and  not  as  a  special  deposit  of  the  customer, 

•  Cragie  v.  Hadley,  99  N.  Y,  131 ;  lating  to  one  of  its  tranaactiona,  which 

(.  c.  52  Am.  Eep.  9,  was  possessed  by  its  cashier. 

»  Manhattan  Bank  v.  Walker,  130  *  Eeasoning  of  Lott,  J.,  in  Scott 

11.  S.  267,    It  may  be  noted  that,  in  v.  Ocean  Bank,  23  N.  Y.  289;  reason- 

the  same  category,  and  to  the  same  ing    of    Nixon,    J.,    in    Balbach    v. 

proposition,  the  court  cited   Martin  Frelinghuysen,    15    Fed.    Eep.   675; 

v.  Webb,  110  U.  S.  7,  15,  which  had  reasoning  of  Peckham,  J.,  in  National 

nothing  to  do  with  the  question  of  fol-  Butchers'  &c.  Bank  v.  Hubbell,  117 

lowing  trust  funds,  but  which  merely  N.  Y.  384;  «.  c.  15  Am.  St.  Eep.  515; 

turned   on   the  question  whether  a  National  Exch,  Bank  t),Beal,  50  Fed, 

bank  was  affected,  through  its  direct-  Eep.  35o. 
ors,  with  the  knowledge  of  facts  re- 
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This  rule  of  law  would  conform  to  the  custom  of  the  bank, 
assented  to  by  the  customer,  and  it  would  therefore  conform 
to  the  intent  of  both  parties  to  the  transaction,  —  if  indeed 
they  may  be  supposed  to  have  any  intent  in  view  of  an 
approaching  insolvency.  As  soon  as  a  bank  makes  a  col- 
lection for  its  general  customer,  it  passes  the  amount  to  his 
credit  in  his  general  account;  it  goes  to  swell  his  general 
balance,  against  which  he  checks;  it  is  mingled  with  his 
ordinary  deposits;  and  there  is  no  ground  for  distinguish- 
ing it  from  that  of  an  ordinary  deposit.  As  both  parties 
assent  to  its  treatment  as  an  ordinary  deposit,  it  can  make 
no  difference  with  its  real  quality  whether  the  bank  received 
it  direct  from  the  customer  or  from  a  creditor  of  the  customer. 
This  was  the  view  taken  by  the  Supreme  Court  of  Mississippi; 
and  that  court,  while  conceding  that  other  courts  have  at- 
tached to  such  collections  the  qualities  of  a  trust  fund,  de- 
clined to  "follow  their  lead  to  this  absurd  result."*  The 
same  doctrine  has  been  held  by  the  Court  of  Appeals  of  New 
York,*  and  by  other  courts.* 

§  7089.  Illustrations.  —  A  check  was  forwarded,  by  a  col- 
lecting bank,  to  the  bank  on  which  it  was  drawn,  with  direc- 
tions to  that  bank  to  collect  and  apply  the  proceeds  to  a  debt 
owed  to  the  drawee  bank  by  the  collecting  bank.  On  the  day 
that  it  received  the  check,  and  before  it  had  assented  to  the  direc- 
tion of  the  collecting  bank,  the  drawee  bank  failed,  and  its  as- 
sets passed  into  the  hands  of  a  receiver.  It  was  held  that  the 
drawer  of  the  check,  who  had  subsequently  paid  it,  did  not  thereby 
acquire  a  right  to  sue  either  the  collecting  bank,  or  to  claim  priority 
over  the  creditors  of  the  drawee  bank  in  the  payment  of  the  check. 
Under  the  circumstances,  the  refusal  of  the  drawee  bank  to  accept 
and  pay  the  check  gave  only  a  right  of  action  against  it  on  the  in- 
strument, and  this  remitted  the  plaintiff  in  such  action  to  the  foot- 

1  Billingsley  v.  Pollock,  69  Miss.  Fed.  Eep.  675;  Merchants'  &c.  Bank 

759;  s.  c.  30  Am.  St.  Eep.  585.  v.  Austin,  48  Fed.  Rep.  25 ;  Pliiladel- 

'  National  Butchers'  &c.  Bank  v.  phia  Nat.  Bankr.  Dowd,  38  Fed.  Rep. 

Hubbell,  117  N.  Y.  384;  «.  c.  15  Am.  172  (learned opinion  by  Seymour,  J.); 

St.  Rep.  515.  First  Nat.  Bankw.  Armstrong,  42 Fed. 

»  Balbach    v.    Frelinghuysen,    15  Eep.  193 ;«.  c.  39  Fed.  Eep.  231. 
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ing  of  a  general  creditor.'  The  plaintiff,  a  bank  doing  business  in 
Pennsylvania,  sent,  for  collection,  a  paper  to  a  national  bank  in  North 
Carolina,  "indorsed  for  collection  and  immediate  return  "to  the  plain- 
tiff. The  paper  was  collected,  and  the  proceeds  were  mingled  with 
other  moneys  of  the  national  bank,  instead  of  being  forwarded  to  the 
plaintiflF.  The  national  bank,  while  the  money  was  in  this  condi- 
tion, went  into  the  hands  of  a  receiver.  During  all  the  time  that  it 
held  the  money  prior  to  the  appointment  of  the  receiver,  it  had  on 
hand  cash  to  a  greater  amount  than  the  amount  collected.  The 
bank  in  Pennsylvania  brought  a  bill  in  equity  against  the  re- 
ceiver, praying  to  be  paid  in  full,  on  the  ground  that  the  national 
bank,  by  receiving  the  paper  for  collection  and  immediate  return, 
became  a  trustee,  and  that  either  its  entire  property  or  the  money 
in  its  vaults  became  impressed  with  a  trust.  It  was  held,  in  a 
learned  opinion  by  Seymour,  J.,  that,  if  the  mingling  of  the  money 
collected  with  its  own  funds  was  a  breach  of  trust  on  the  part  of  the 
national  bank,  it  was  a  conversion  of  such  funds,  and  that  a  right 
of  action  for  damages  for  a  conversion  placed  the  plaintiff  in  the 
category  of  a  creditor  at  large,  without  any  right  of  preference.' 

§  7090.  Otherwise  if  Proceeds  Collected  by  Receiver.  —  It 

is  entirely  consistent  with  this  principle  to  hold  that  if  such 
paper  has  been  deposited  with  the  bank  for  collection,  prior  to 
its  suspension,  but  the  money  due  thereon  has  not  been  col- 
lected prior  to  the  suspension,  but  has  been  afterwards  paid 
over  by  the  collecting  agent  to  the  assignee  or  receiver,  —  it 
comes  into  his  hand  as  a  trust  fund,  to  be  by  him  paid  over  in 
full  to  the  customer  who  deposited  the  paper  for  collection  ;* 
so  that  if  he  does  not  pay  it  over  in  full,  he  will  be  personally 
liable.  Nor  will  it  be  any  defense  to  him,  against  an  action  to 
enforce  his  personal  liability,  that  he  paid  it  out  in  the  form 
of  a  dividend  in  good  faith,  for  the  title  of  a  bailor  to  his  prop- 
erty cannot  be  changed  by  the  mere  fact  that  his  bailee 
converts  it  in  good  faith;  nor  will  the  order  of  the  court  super- 
intending the  administration,  requiring  him  to  pay  the  divi- 
dend, justify  him  in  including  it  therein;  nor  will  the  failure 

*  Eomanski  v.  Thompson  (Miss.),  '  Philadelphia  Nat.  Bank  v.  Dowd, 

11  South.  Eep.  828.  38  Fed.  Rep.  172. 

'  FirBt  Nat.  Bank  v.  Armstrong,  42  Fed.  Eep.  193. 
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of  the  customer  to  demand  payment  of  it  from  him  before  the 
payment  of  such  dividend  be  such  laches  aa  will  deprive  him 
of  the  right  to  maintain  the  action.' 

§  7091.  Unless  Credited  as  Cash  by  the  Bank  Before  its 
Suspension.  —  It  is  the  well-known  practice  in  many  banks  to 
receive  checks  and  drafts  from  their  customers,  and  to  credit 
them  in  the  account  of  the  customer  as  so  much  cash,  and  to 
allow  the  customer  to  check  against  such  credit  immediately; 
and  afterwards,  if  the  check  or  draft  is  not  paid,  to  charge  it 
back  against  its  customer  in  his  account,  and  notify  him  of 
that  fact,  and  require  him  to  make  the  account  good  if  the 
failure  to  collect  the  paper  has  created  a  deficiency.  Such 
also  is  the  well-known  custom  of  banks  in  dealing  with  each 
other.  Where  such  was  the  custom,  and  a  bank  sent  to  a 
national  bank  certain  drafts  for  collection  and  credit,  and  the 
national  bank,  pursuing  the  custom,  immediately  entered  the 
amounts  of  the  draft  as  a  credit  to  the  transmitting  bank, 
and  afterwards  failed,  and  the  collections  were  made  by  a  re- 
ceiver subsequently  appointed,  —  it  was  held  that  such  collec- 
tions were  not  a  trust  fund,  but  belonged  to  the  national  bank; 
since  the  bank,  by  giving  credit  to  the  transmitting  bank  to 
the  extent  of  the  paper,  had  made  the  paper  its  own.^  If  this 
decision  is  correct,  it  qualifies  the  doctrine  of  the  preceding 
section,  with  the  proviso  that  the  national  bank  has  not  cred- 
ited the  transmitting  bank  with  the  proceeds  of  the  paper 
sent  for  collection,  prior  to  its  failure.  Whether  this  decision 
embodies  a  sound  conclusion  must  depend  upon  the  question 
elsewhere  discussed,'  whether,  on  being  notified  of  the  failure 
of  the  national  bank,  the  transmitting  bank  had  the  power  to 
withdraw  the  paper  from  its  hands.  If  it  had  the  power  of 
withdrawal  or  revocation  of  the  agency  to  collect,  the  exist- 
ence of  the  power  could  only  rest  upon  the  fact  of  its  still 

»  National  Butchers'  &c.  Bank  v.  N.  Y.  St.  Rep.  600;  10  N.  Y.  Supp. 
Hubbell,  117  N.  Y.  384;  s.  c.  15  Am.      75. 

St.  Eep.  515.    Compare  Owen  v.  Kel-  "  First  Nat.  Bank  v.  Armstrong,  39 

logg,  15  Hun  (N.  Y.),  455;   a.  e.  31      Fed.  Bep.  231. 

»  Post,  §  7109. 
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being  the  owner  of  the  paper,  and  the  national  bank  Its  bailee 
or  agent  merely;  and  if  it  had  such  power,  the  decision  here 
considered  is  plainly  unsound.  But  it  is  obvious  that  the 
question  whether  the  arrangement  between  the  transmitting 
bank  and  the  national  bank  was  such  as  to  create  the  relation 
of  debtor  and  creditor,  or  merely  the  relation  of  principal  and 
agent,  will  be  in  most  cases  a  question  of  fact.  So  treating  the 
question,  and  examining  it  upon  the  evidence  as  to  the  intent 
of  the  parties,  Mr.  Circuit  Judge  Jackson  subsequently  ren- 
dered a  decision  which  must  be  regarded  as  overruling  the 
one  just  cited,  by  holding  that  the  evidence  showed  that  the 
relation  between  another  transmitting  bank  and  the  same  in- 
solvent national  bank,  in  respect  of  paper  transmitted  for 
collection,  was  not  that  of  creditor  and  debtor,  but  was  that 
of  principal  and  agent.* 

§  7092.  Necessary  to  Trace  the  Paper  or  its  Proceeds  into 
the  Hands  of  its  Receiver.  —  Under  any  theory  on  this  sub- 


'  Commercial  Nat.  Bank  v.  Arm- 
strong, 39  Fed.  Rep.  684;  following 
White  V.  National  Bank,  102  U.  S. 
658,  660;  Winters  v.  Armstrong,  37 
Fed.  Eep.  608 ;  and  First  Nat.  Bank 
V.  Armstrong,  36  Fed.  Rep.  59.  In 
the  particular  case,  the  Fidelity  Na- 
tional Bank  offered  to  "  collect  at  par" 
all  paper  sent  to  it  by  the  Commer- 
cial National  Bank.  The  latter  bank 
accepted  the  offer  on  a  printed  letter- 
head containing  the  printed  words, 

"  For    collection ;  for    credit, 

"    All  paper  sent  under  this 

agreement  was,  at  the  suggestion  of 
the  Fidelity  National  Bank,  indorsed, 
"  Pay  Fidelity  National  Bank  for  col- 
lection   ,  for  Commercial  Na- 
tional Bank."  The  Fidelity  National 
Bank  thereafter  wrote  to  the  Com- 
mercial National  Bank :  "We  collect 
at  par,  and  include  in  our  remittances 
everything  collected  to  date."  All 
paper  sent  by  the  Commercial  Na- 
tional Bank  was  charged  on  its  books 
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to  the  Fidelity  National  Bank,  the 
"cash  items"  on  being  transmitted, 
and  the  "  time  items"  on  being  col- 
lected by  the  Fidelity  National  Bank, 
on  whose  books  like  credit  entries  to 
the  Commercial  National  Bank  were 
made.  The  cashier  of  the  Commer- 
cial National  Bank  testified  that,  in 
making  such  charges,  he  understood 
that  the  Fidelity  National  Bank  be- 
came indebted  to  the  Commercial 
National  Bank;  but  he  also  stated 
that  it  was  not  intended  to  transfer 
the  paper  to,  or  to  open  a  deposit  ac- 
count with,  the  latter  bank.  Upon 
this  evidence,  the  court  held  that  tha 
relation  between  the  Commercial  Na- 
tional Bank  and  tlie  Fidelity  National 
Bank,  in  respect  of  paper  sent  for  col- 
lection by  the  former  to  the  latter, 
was  that  of  principal  and  agent,  and 
not  that  of  creditor  and  debtor ;  and 
hence  that  the  proceeds  of  such  paper 
was  a  trust  fund  to  be  restored  by  the 
receiver  in  full.    Ibid, 
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ject,  in  order  to  requifc  the  receiver  to  account  for  paper 
passed  to  the  bank  for  collection,  or  for  its  proceeds  when 
collected,  on  the  footing  of  its  being  a  trust  fund,  it  is  neces- 
sary to  trace  the  funds  into  his  hands,  —  that  is,  to  show  by 
affirmative  evidence,  either  that  the  paper  itself,  or  the  proceeds 
of  it  when  collected,  actually  passed  into  the  hands  of  the 
receiver.^  This  is  merely  a  branch  of  the  general  doctrine 
that,  "in  seeking  to  follow  and  impress  a  trust  character  upon 
funds  which  an  agent  has  misapplied,  it  is  incumbent  upon 
the  principal  to  clearly  trace  such  funds  into  the  hands  of  the 
party  against  whom  the  relief  is  sought;  and,  so  long  as  the 
trust  fund  or  property,  in  either  its  original  or  substituted 
form,  can  be  traced  and  identified,  it  may  be  followed  and 
recovered  by  the  true  owner,  provided  it  has  not  come  into  the 
possession  of  some  bona  fide  holder  for  value  without  notice. 
This  right  of  the  principal  'only  ceases  when  the  means  of 
ascertainment  fails,'  or  when  his  property  or  fund  has  reached 
a  bona  fide  holder  for  value,  and  without  notice  of  the  trust."^ 

§   7093.  Contrary    View    that    Such     Collections    a    Trust 

Fund.  —  The  contrary  rule,  laid  down  in  a  standard  work  on 
the  law  of  banking,  has  met  with  the  approval  of  an  able 
Federal  judge.  It  is  thus  expressed:  "Where  the  customer 
deposits  in  the  bank  commercial  paper  for  collection,  at  the 
same  time  indorsing  it  over  to  the  bank,  the  parties  under- 
standing that  it  is  only  intended  by  the  indorsement  to  put  the 
paper  in  such  shape  that  the  bank  can  collect  upon  it,  the  title 
in  the  paper  does  not  thereby  pass  to  the  bank,  nor  does  the 
bank  owe  the  amount  to  the  customer,  until  such  time  as  the 

•  Commercial  Nat.  Bank  v.  Arm-  10  Johns.  (N.  Y.)  63;  Van  Alen  v. 

Btrong,  39  Fed.  Eep.  684.  American  Nat.   Bank,   52  N.   Y.  1 ; 

»  Commercial  Nat.  Bank  v.  Arm-  Farmers'  &c.  Bank  v.  King,  57  Pa.  St. 

strong,  39  Fed.  Eep.  684,  692,  opinion  202;  s.  c.  98  Am.  Dec.  215;  Cook  t;. 

by    Jackson,    J.;    citing    Taylor    v.  Tullis,  18  Wall.  (U.  S.)  332;  Schuler 

Plumer,  3  Maule  &  S.  562;  Overseers  v.  Laclede  Bank,  27  Fed.  Eep.  424; 

V.  Bank,  2  Gratt.  (Va.)  544;  Whitley  National  Bank  v.  Insurance  Co.,  104 

V.  Foy,  6  Jones  Eq.  (N.  C.)  34;  s.  c.  U.  S.  54;  Winters  v.  Armstrong,  37 

78  Am.  Dec.  236;  Thompson  r.  Per-  Fed.  Eep.  508;   First  Nat.  Bank  v. 

kins,  3  Mas.  (U.  S.)  232;  Kip  v.  Bank,  Armstrong,  36  Fed.  Eep.  59. 
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collection  is  actually  consummated.*  Neither  is  this  strict 
right  of  the  bank  curtailed  or  altered  simply  because  a  prac- 
tice has  been  allowed  to  prevail,  by  which  it  has  allowed  the 
depositor  to  draw  against  deposits  of  paper  for  collection  be- 
fore the  collection  has  been  actually  made.  This  is  a  mere 
gratuitous  privilege  allowed  by  the  bank,  which  does  not 
grow  into  a  binding  legal  usage.  Thus,  it  is  very  common 
for  depositors  to  deposit  checks  with  their  banks,  and  to  draw 
against  them,  on  the  same  day,  checks  of  their  own,  which 
may  be  presented  for  payment  before  the  bank  has  had  an 
opportunity  to  collect  upon  the  deposited  checks.  In  such 
cases  banks  are  frequently  wont  to  honor  such  checks  of  their 
customers  upon  the  confidence  that  the  deposited  checks  will 
be  duly  paid.  But  this  habit  of  the  banks  is  a  pure  favor,  and 
if  there  be  no  distinct  understanding  to  change  the  natural 
effect  of  such  dealing,  its  long  continuance  gives  no  real  right 
whatsoever  to  the  depositor  to  demand  its  continuance  or 
its  practice  in  any  individual  case  wherein  the  bank  may, 
for  any  arbitrary  reason,  see  fit  to  withhold  that  favor.  In 
England,  a  decision  given  by  Lord  Ellenborough  went  much 
further  even  than  this.  Bills,  not  yet  due,  were  sent  to  a 
country  banker  to  collect.  According  to  the  custom  of  coun- 
try bankers,  these  were  actually  entered  in  the  bankers'  own 
books  to  the  depositor's  credit,  with  the  proper  discount,  and 
he  was  thereafter  entitled  to  draw  against  this  credit  before 
the  actual  collection.  'Upon  the  subsequent  failure  of  the 
banker,  before  the  collection,  it  was  held  thatthetitle  in  the  bills 
had  not  passed  to  him,  and  that  the  depositor  should  recover 
them  specifically,  or  their  amount,  if  the  bankrupt's  assignee 
had  already  made  the  collection."*  The  Supreme  Court  of 
Wisconsin,  against  the  dissent  of  two  able  judges,^  take  the 
view  that  where  a  draft  is  sent  to  a  bank  for  collection,  and 
the  bank  fails,  after  having  collected,  but  before  remitting,  the 
money,  the  money  is  a  trust  fund  in  the  hands  of  the  assignee 


■■  Morse  on  Banks  &  Banking  (3d      proval  by  Nixon,  J.,  in  Balbach  v. 
ed.),  p.  922,  §  583;  quoted  with  ap-     Frelinghuysen,  15Fed.  Kep.  676. 
'  Cassidy  and  Taylor,  JJ.,  dissented. 
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in  insolvency  of  the  bank,  to  be  restored  in  full,  although  the 
bank,  when  it  received  the  paper  for  collection,  gave  credit  to 
the  transmitting  bank  therefor,  and  allowed  the  transmitting 
bank  to  check  against  it,i  —  losing  sight  of  the  fact  that  this 
preference  operates  to  the  prejudice  of  other  creditors,  equally 
meritorious. 

§  7094.  Illustrations  of  This  View.— A  mercantile  firm  of 
Kansas  City  desired  to  remit  the  proceeds  of  certain  sales  to  their 
consignor  at  Denver,  in  compliance  with  his  instructions,  which 
were  to  place  the  amount  to  his  credit  in  the  Exchange  Bank  of 
that  city.  These  merchants  had  received  payment  for  the  property 
sold,  in  the  form  of  a  draft.  This  draft  was  deposited  in  the  Mastin 
Bank,  of  Kansas  City,  but  not,  it  seems,  in  the  usual  way,  by  receiv- 
ing credit  on  their  bank  book  for  it  as  so  much  cash;  but  they 
deposited  it  with  a  special  notification  to  the  Mastin  Bank  that  it 
was  to  be  transmitted  to  the  Exchange  Bank  of  Denver,  and  there 
placed  to  the  credit  of  the  consignor  of  the  goods.  The  cashier  of  ' 
the  Mastin  Bank  accordingly  wrote  to  the  Exchange  Bank,  to  the 
effect  that  the  account  of  the  Exchange  Bank  with  the  Mastin  Bank 
was  entitled  to  a  credit  of  the  net  amount  of  the  proceeds  of  the  sale 
(the  same  being  something  less  than  the  amount  of  the  check),  for 
the  use  of  the  consignor  of  the  goods,  and  a  memorandum  to  the 
same  effect  was  sent  to  the  consignor  by  the  consignees  who  had 
deposited  the  check.  Before  this  letter  reached  the  Exchange  Bank, 
the  Mastin  Bank  suspended  business  and  made  an  assignment  for 
the  benefit  of  its  creditors.  When  the  letter  arrived,  notifying  the 
Exchange  Bank  as  above  stated,  it  refused  to  charge  the  amount  to 
the  Mastin  Bank,  or  to  place  it  on  its  books  to  the  use  of  the  con- 
signor of  the  goods,  and  refused  to  recognize  the  consignor  as  hav- 
ing any  claim  for  such  credit,  or  to  pay  him  the  amount  of  it.  The 
consignees,  who  had  deposited  the  draft  with  the  Mastin  Bank, 
thereupon  brought  an  action  against  the  assignee,  to  charge  the  funds 
in  his  hands  with  the  full  amount  of  the  draft,  and  it  was  held  that 
they  were  entitled  to  recover;  because  the  special  manner  in  which 
the  draft  had  been  deposited  impressed  it  with  the  character  of  a 
trust  fund,  and  it  never  had  become  rightfully  mingled  with  the 
funds  of  the  Mastin  Bank;  and  if  it  had  been  so  wrongfully  mingled, 

*  McLeod  V.  Evans,  66  Wis.  401 ;     doctrine,  see  Stoller  v.  Coates,  88  Mo. 
g.  e.  57  Am.  Eep.  287.    To  the  same     514. 
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the  depositors  were  entitled  to  payment  in  full,  on  the  principle  that 
the  diversion  of  the  fund  had  increased  the  assets  which  had  been 
assigned,' — a  conclusion  which  seems  perfectly  clear.  In  another 
case  the  maker  of  a  note,  which  had  been  originally  given  to  a  bank, 
deposited  with  the  bank,  before  the  note  fell  due,  a  sum  of  money 
to  be  used  by  the  bank  in  paying  the  note  when  it  should  fall  due, 
with  the  instruction  that  the  money  be  paid  to  the  holder  of  the 
note.  Instead  of  using  the  money  according  to  the  instruction,  the 
bank  appropriated  it  to  its  own  use,  failed  to  pay  the  note,  suspended 
business,  and  made  an  assignment  for  its  creditors.  It  was  held, 
and  on  grounds  which  are  perfectly  clear,  that  the  depositor  of  the 
money  could  reclaim  it  in  full  from  the  assignee,  as  a  trust  fund.' 
In  another  case,  a  person  transmitted  a  sum  of  money  to  a  bank, 
on  the  representation  of  the  bank  that  it  could  be  loaned  with  the 
security  of  a  deed  of  trust  upon  real  estate,  for  the  purpose  of  its 
being  so  loaned,  and  to  be  held  by  the  bank  only  for  delivery  to  the 
borrowers  when  they  should  execute  and  deliver  a  note  secured  by 
a  recorded  deed  of  trust.  The  bank  mingled  the  money  with  its 
general  funds,  and  then  failed,  and  it  was  held  that  the  depositors 
could  maintain  an  action  against  its  assignee  to  impress  its  general 
assets  in  his  hands  with  the  entire  amount  of  the  deposit,  on  the 
theory  of  its  having  been  received  as  a  trust  fund,  and  not  as  an 
ordinary  deposit.' 

§  7095.  Money  Deposited  Immediately  Before  Suspen- 
sions.—  It  has  been  held  that  where  a  customer  of  a  bank  makes 
a  general  deposit  of  money  immediately  before  its  suspension, 
and  the  bank  is  hopelessly  insolvent  to  the  knowledge  of  its  presi- 
dent, the  depositor  may  recover  the  amount  of  his  deposit  in 
full,  and  is  not  obliged  to  take  a  distributive  share  with  other 
creditors.  The  court  proceeded  upon  the  ground  that  the 
depositor  has  a  right  of  rescission  on  the  ground  of  fraud, 
which  he  may  exercise  even  after  the  suspension,  —  the 
governing  principle,  stated  by  the  court,  being  "  that  one  who 


»  Stoller  V.  Coates,  88  Mo.  514. 
>  Peak  V.  Ellicott,  30  Kan.   156;  '  Harrison  v.  Smith,  83  Mo.  210; 

s.  c.  46  Am.  Rep.  90.     The  same  con-      g.   c.   53  Am.  Rep.   571 ;    overruling 
elusion  was  readied  on  similar  facts     Mills  v.  Post,  76  Mo.  426. 
in  People  v.  City  Bank,  96  N.  Y.  32. 
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has  been  inducedto  part  with  his  property  by  the  fraud  of  an- 
other, under  guise  of  a  contract,  may,  upon  discovery  of  the 
fraud,  rescind  the  contract  and  reclaim  the  property,  un- 
less it  has  come  to  the  possession  of  a  bona  fide  holder."' 
The  propriety  of  this  decision  is  doubtful,  because  of  the  ex- 
treme difficulty  of  applying  such  a  rule  so  as  not  to  work  in- 
justice to  other  creditors.  Many  other  depositors  may  have 
made  their  deposits  at  a  time  when  the  iusolvency  of  the  bank 
was  so  doubtful,  to  the  knowledge  of  the  president,  that  he 
ought  not  to  have  received  them;  and  yet,  under  the  opera- 
tion of  the  rule,  their  money,  or  apart  of  it,  will  be  taken  to  pay 
the  preferred  depositor  in  full. 

§  7096.  Money  Otherwise  Obtained  by  Fraud.  —  It  is  a 

general  principle  of  equity  that  where  a  contract  has  been  pro- 
cured by  fraud,  the  defrauded  party  has  a  right  of  rescission 
and  reclamation,  provided  he  asserts  his  right  seasonably 
after  discovering  the  fraud,  and  before  the  rights  of  innocent 
third  parties  have  supervened  on  the  faith  of  the  validity  of 
the  transaction.^  No  doubt  it  is  a  part  of  this  doctrine  that 
where  money  or  property  is  obtained  from  a  person  by  fraud, 
he  may,  on  discovering  the  fraud,  elect  to  rescind  the  con- 
tract and  reclaim  his  money  or  property  in  the  hands  of  any 
one  except  an  innocent  purchaser  for  value,  but  always  with 
the  proviso  that  he  can  find  it.  Whether  this  right  of  rescis- 
sion and  reclamation  can  be  converted  into  a  lien,  so  that,  if 
the  party  committing  the  fraud  becomes  insolvent  and  the 
money  or  property  procured  by  the  fraud  has  been  so  mingled 
with  the  other  property  of  the  party  committing  the  fraud  that 
it  cannot  be  identified,  and  in  this  mingled  condition  passes 
into  the  hands  of  a  receiver  or  assignee  for  the  benefit  of  cred- 
itors, he  can  enforce  the  lien,  to  the  extent  of  its  value,  against 
the  property  in  the  hands  of  the  receiver  or  assignee,  —  pre- 
sents a  different  and  more  difficult  question.     To  allow  him 


'  Cragie  v.  Hadley,  99  N.  Y.  131 ;     &c.  E.  Co.  v.  Johnston,  133  U.  S.  566, 
c.    52   Am.    Eep.    9;    St.    Louis     576. 

'  Ante,  §  1438,  et  sea. 
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to  assert  such  a  lien  is  tantamount  to  converting  a  right 
of  action  for  damages  into  an  equitable  lien,  and  this  against 
other  creditors,  who  are  equally  innocent  with  himself,  and 
who  may  have  been  equally  duped  in  a  moral  sense,  though 
not  in  such  a  legal  sense  as  to  give  them  a  right  of  rescis- 
sion in  equity.  When  there  is  not  enough  in  the  final  dis- 
tribution for  all,  the  result  of  allowing  such  a  lien  is  similar 
to  the  result  of  allowing  a  right  of  set-off:  it  pays  the  par- 
ticular creditor,  in  part  out  of  the  money  which  the  insolvent 
debtor  has  procured  from  other  creditors,  unless  in  cases 
where  the  money  or  property,  in  respect  of  which  the  lien  is 
asserted,  is  procured  immediately  before  the  suspension.  In 
such  a  case  it  has  been  held  that,  the  money  procured  by  fraud 
having  been  mingled  with  the  general  funds  of  the  insolvent 
prior  to  his  suspension,  so  as  to  become  incapable  of  identi- 
fication, the  right  of  the  defrauded  party  to  reclamation  or  to 
a  preferential  payment,  on  the   theory  of  following  a  trust 

fund,  is  gone.^ 

» 

§  7097.  Distinction  where  the  Customer  has  BTo  Deposit 
Account  with  the  BanJi:. — A  distinction  must  be  admitted, 
resting  on  clear  grounds,  where  the  person  who  sends  the 
paper  to  the  bank  for  collection  has  no  general  deposit  accouvt 
with  the  bank.  Here,  as  soon  as  the  money  is  collected  by  the 
bank  and  comes  into  its  treasury,  it  is  not  passed  as  an  addi- 
tion to  the  general  balance  of  the  depositor  of  the  paper,  such 
as,  under  ordinary  circumstances,  may  reasonably  be  supposed 
to  impress  it  with  the  character  of  a  general  deposit;  but  the 
collecting  bank  clearly  stands  in  the  position  of  any  other  col- 
lecting agent  or  bailee.     The  money  which  it  has  collected 

1  TTnion  Nat.  Bank  v.  Goetz,  138  St.  16;    Philadelphia   Nat.   Bank  v. 

111.  127;  B.C.  32  Am.  St.  Eep.  119;  Dowd,  38  Fed.  Eep.  172;   Goodell  v., 

27  N.   E.  Rep.   907;    distinguishing  Buck,    67    Me.    514;    Portland    &c. 

King  V.  Hamilton,  16  111.  190 ;  Clapp  Steamboat  Co.  v.  Locke,  73  Me.  370 ; 

V.  Emery,  98  111.  523 ;  and  First  Nat.  United    States  v.  Waterborough,    2 

Bank  v.  Schween,  127  111.  573 ;  s.  c.  11  Ware  (U.  S.),  158 ;  Englar  v.  Offutt,  70 

Am.  St.  Rep.  174;  23  N.  E.  Kep.  681;  Md.  78;  «.  c.   14  Am.  St.   Rep.  332; 

citing  and  approving  the  following  16  Atl.  Rep.  497;  Johnson  i;.  Ames, 

cases:    Thompson's  Appeal,  22  Pa.  11  Pick.  (Mass.)  172. 
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does  not  belong  to  it;  the  performance  of  the  service  required 
of  it  does  not  create  the  mere  relation  of  debtor  and  creditor 
between  it  and  the  person  to  whom  the  service  has  been  ren- 
dered, such  as  arises  in  the  case  of  an  ordinary  bank  deposit; 
but  the  money  belongs  to  such  person,  and  must  be  restored 
to  him  by  the  receiver  in  full.' 

§  7098.  General  Deposits  with  Banking  Company  Pass 
to  its  Receiver  as  Assets. — The  relation  created  between  a 
banker  and  its  customer,  when  the  customer  makes  general 
deposits  of  funds  with  the  bank,  against  which  he  cheeks  in 
favor  of  his  creditors  in  the  ordinary  course  of  his  business,  — 
is  not  that  of  bailor  or  bailee,  but  is  that  of  debtor  and  creditor; 
the  money  deposited  becomes  the  property  of  the  bank,  and 
the  bank  owes  the  customer  so  much  money,  payable  when  de- 
manded by  his  check.''     When,  therefore,  the  bank  fails  and 


'  Evan  V.  Paine,  66  Miss.  678.  In 
a  case  illustrating  this  distinction,  a 
bank  having  received  from  a  distant 
person,  not  a  regular  customer,  a 
draft  drawn  against  one  of  its  own 
customers,  received  from  the  drawee 
his  check  upon  itself  in  payment  of 
the  draft,  and  delivered  the  draft  to 
the  drawee,  but  suspended  payment 
before  it  remitted  the  money  to  the 
holder  of  the  draft.  Other  creditors 
attached  its  assets,  and  there  was  a 
general  creditors'  suit  in  which  a  re- 
ceiver was  appointed,  to  whom  its 
assets  were  conveyed.  Under  the  de- 
cree therein,  certain  of  its  creditors 
purchased  and  paid  for  all  of  its 
assets.  Afterwards  the  drawer  of  the 
draft,  not  being  a  party  to  the  credit- 
.ors'  suit,  filed  a  bill  to  enforce  a  trust 
on  the  indebtedness  of  the  drawee  to 
the  bank,  a  part  of  which  was  repre- 
sented by  the  check.  It  was  held 
that  he  was  entitled  to  pursue  it  as  a 
trust  fund  in  equity,  and  that  the 
creditors  receiving  the  assets  were 
not  bona  fide  purchasers  of  the  claim, 


which   was   a   mere  book   account. 
Kinney  v.  Paine,  68  Miss.  258. 

"  It  is  not  necessary  to  enlarge 
upon  the  well-understood  rule  in  the 
law  of  banking,  that  the  simple  de- 
posit of  money  in  a  bank  transfers 
the  ownership  of  the  money  to  the 
bank,  and  creates  the  relation  of 
debtor  and  creditor  between  the 
bank  and  the  depositor : — Shipman  v. 
Bank,  126  N.  Y.  318;  s.  c.  22  Am.  St. 
Eep.  821 J  Grissom  v.  Commercial 
Nat.  Bank,  87  Tenn.  350 ;  s.  c.  10  Am. 
St.  Eep.  669,  and  note ;  Boettcher  v. 
Colorado  Nat.  Bank,  15  Colo.  16; 
Atlanta  Nat.  Bank  v.  Burke,  81  Ga. 
597;  Spilman  «.  Payne,  84  Va.  435; 
Fowler  v.  Bowery  &c.  Bank,  113  N.  Y. 
450;  8.  c.  10  Am.  St.  Eep.  479;  Gum- 
bel  V.  Abrams,  20  La.  An.  568 ;  s.  c. 
96  Am.  Dec.  426;  Marine  Bank  v. 
Chandler,  27  111.  525;  s.  c.  81  Am. 
Dec.  219,  and  note;  Lynch  v.  First 
Nat.  Bank,  107  N.  Y.  179;  s.  c.  1  Am. 
St.  Eep.  803;  Adams  v.  Schifter,  11 
Colo.  15 ;  s.  c.  7  Am.  St.  Eep.  202 ; 
Eoberts  v.  Corbin,  26  Iowa,  315;  s.  c. 
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goes  into  liquidation,  the  money  thus  deposited  by  the  cus- 
tomer, having  lost  its  character  of  a  trust  fund  and  having 
been  mingled  with  the  other  deposits  and  funds  of  the  bank, 
passes  into  the  hands  of  its  receiver,  as  general  assets  of  the 
bank  for  administration  and  distribution  among  its  creditors 
pro  rata} 

§  7099.  What  Deposits  are  Special  and  hence  a  Trust 
Fund.  —  No  better  rule  can  be  stated,  by  which  to  determine 
this  question,  than  to  say  that  a  deposit  is  not  a  general 
deposit,  such  as  creates  the  relation  of  debtor  and  creditor 
between  the  banker  and  the  depositor,  but  is  a  special  deposit, 
where  the  right  of  property  does  not  change,  but  where  the 
property  is  to  be  held  by  the  banker  as  a  bailee  or  trustee, 
and  where  it  is  hence  impressed  with  the  character  of  a  trust 
fund,  and  is  payable  by  his  receiver  in  full  in  the  event  of  his 
insolvency,  —  when  there  is  an  express  agreement  to  the  effect 
that  such  is  the  character  of  the  deposit,  or  when  the  circum- 
stances are  such  that  such  an  understanding  of  the  nature  of 
the  transaction  may  be  fairly  inferred.  In  either  case,  the 
question  whether  the  title  to  the  deposit  is  changed  from  the 
depositor  to  the  banker,  or  whether  it  remains  in  the  deposi- 
tor, must  be  determined  with  reference  to  the  agreement  of  the 
parties,  or,  in  the  absence  of  an  express  agreement,  to  the 
general  custom  of  bankers  and  the  circumstances  of  the  par- 
ticular case.*  The  essential  ear-mark  of  the  special  deposit 
is  that  it  is  something  lodged  with  the  banker  for  care  and 
safe-keeping,  to  be  returned  in  kind  to  the  depositor,  or  to  be 
delivered  by  the  banker  upon  his  order  to  a  third  person. 
To  illustrate  this  principle,  it  has  been  held  that  a  special 
deposit  is  created  where  a  person  deposits  with  a  banker  a 
sum  of  money  upon  the  promise  of  the  banker  to  remit  it  to  a 
person  at  a  distant  place  on  receiving  a  certain   letter  of 

96    Am.    Dec.    146,    and    note    157;  >  Hawea  v.  Blackwell,   107  N.  0. 

Fogarties  v.  State  Bank,  12  Rich.  L.  196 ;  s.  c.  22  Am.  St.  Rep.  870. 

(S.  C.)   518;  3.   c.  78  Am.  Dec.  468;  »  Boettcher  v. Colorado  Nat.  Bank, 

Schmidt  v.  Barker,  17  La.  An.  261;  IB  Colo.  16. 
s.  c.  87  Am.  Dec.  527. 
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advice.*  The  most  usual  case  of  a  special  deposit  with  a 
banker,  such  as  brings  the  thing  deposited  within  the  right 
of  preference  here  considered,  arises  where  bonds  or  other 
securities  are  placed  by  a  customer  in  the  hands  of  his 
banker  for  safe-keeping  in  the  vaults  of  the  bank.  If  in  such 
a  case  the  banker,  in  violation  of  the  conditions  under  which 
he  receives  the  deposit,  disposes  of  it,  and  mingles  the  pro- 
ceeds with  his  own  assets,  and  after  vvards  makes  an  assign- 
ment for  the  benefit  of  his  creditors, — the  depositor  has  a 
right  te  be  paid  in  full  out  of  the  assets.* 

§  7100.  Money  Delivered  to  a  Bauk  to  Pay  a  Note  Which 
It  has  Transferred.  —  It  has  been  held  in  two  cases  that 
where  a  customer  of  a  bank  delivers  money  to  the  bank,  for 
the  purpose  of  paying  a  note  of  such  customer  which  has 
been  negotiated  with  the  bank,  and  the  note  has  been  redis- 
counted  by  the  bank  to  a  third  person,  and  the  bank,  without 


*  Cutler  V.  American  Exch.  Bank, 
113  N.  Y.  593.  A  case  in  Illinois  fur- 
nishes an  illustration  of  the  text.  The 
agents  of  one  O'Hare  deposited  with 
the  Drovers'  Bank  a  sum  of  money  to 
the  credit  of  the  Henry  Bank,  for  the 
use  of  O'Hare,  and  received  the  cer- 
tificate of  the  Drovers'  Bank,  to  the 
efiect  that  the  amount  had  been  by 
it  carried  to  the  credit  of  the  Henry 
Bank  for  the  use  of  O'Hare.  On  the 
same  day  the  Henry  Bank  failed ;  but 
the  Drovers'  Bank  transferred  the 
sum  to  the  Northwestern  Bank,  with- 
out mentioning  for  what  uf  e  the  funds 
had  been  deposited  with  it.  The 
Northwestern  Bank  carried  the  mon- 
eys to  the  account  of  the  Henry  Bank, 
and  then  applied  them  on  an  indebt- 
edness due  from  the  Henry  Bank 
to  itself,  and  refused  to  account  to 
O'Hare  for  the  moneys.  It  was  held 
that  the  Drovers'  Bank  received  and 
held  the  moneys  as  a  trust  fund  for 
the  use  of  O'Hare,  and  must  account 
to  him  for  the  same.  Drovers'  Nat. 
Bank  v.  O'Hare,  119  111.  646. 


•  Bowers  v.  Evans,  71  Wis.  133; 
following  McLeod  v.  Evans,  66  Wis. 
401;  «.  c.  57  Am.  Eep.  287,  and 
Francis  v.  Evans,  69  Wis.  115.  This 
principle  was  doubtfully  applied  on 
the  following  state  of  facts:  F.  in- 
trusted to  H.,  who  was  a  banker,  a 
deed  of  conveyance  of  certain  land, 
directing  him  to  collect  the  purchase- 
money  and  then  deliver  the  deed  to  R. , 
the  grantee,  and  immediately  remit 
the  money  to  F.  H.,  the  banker, 
delivered  the  deed  to  R.,  for  a  small 
amount  of  the  purchase-money  in 
cash,  and  accepted  the  balance  in  his 
own  certificates  of  deposit,  previously 
issued  to  R.  and  others.  On  the  same 
day  the  banker  closed  his  business, 
and  soon  after  made  an  assignment 
for  the  benefit  of  his  creditors,  with- 
out having  remitted  to  F.  the  pur- 
chase-money of  the  land.  It  was 
held  (Taylor  and  Oassoday,  JJ.,  dis- 
senting) that  he  was  guilty  of  a,  fraud 
in  receiving  the  certificates  in  place 
of  cash ;  that  the  assets  in  the  hands 
of  his  assignee  were  subject  to  an 
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using  the  money  to  take  up  the  note,  fails  and  passes  into  the 
hands  of  a  receiver  or  assignee,  —  the  person  delivering  the 
money  to  the  bank,  delivers  it  upon  such  a  trust  that  he  is 
entitled  to  have  the  receiver  or  assignee  repay  it  to  him  in 
full.  The  theory  is  that  it  never  became  assets  of  the  bank, 
and  never  belonged  to  its  general  creditors  for  distribution 
among  them.^ 

§  7101.  Damages  for  the  Conversion  of  a  Special  Deposit. 

It  has  been  held,  construing  the  National  Banking  Act, 
that  the  liabilities  to  the  payment  of  which  the  funds  of  such 
a  bank,  in  the  hands  of  a  receiver,  are  to  be  ratably  appro- 
priated, embrace  a  liability  accruing  from  the  tort  of  its 
officers  in  the  conversion  of  a  special  deposit;  and  conse- 
quently that  an  action  may  be  maintained  against  such  a 
bank,  after  its  insolvency,  upon  such  a  cause  of  action.^  But 
the  true  theory  is  that  a  special  deposit  is  a  trust  fund,  and 
that  the  making  of  it  does  not  create,  as  between  the  bank 
and  the  depositor,  the  relation  of  debtor  and  creditor,  but 
that  it  creates  the  relation  of  bailor  and  bailee;  and  there- 
fore if,  at  the  time  of  the  failure  of  the  bank,  the  deposit 
remains  in  its  vaults,  the  depositor  is  entitled  to  have  it  re- 
turned to  him  in  full,  and  is  not  bound  to  take  a  distributive 
share,  on  the  footing  of  being  a  creditor."  But,  on  the  other 
hand,  if  the  special  deposit  has  been  converted  by  the  officers 
of  the  bank,  then  his  demand  against  the  bank  for  damages 
for  the  conversion  will  put  him  on  the  footing  of  an  ordinary 
creditor,  and  in  respect  of  that  he  will  get  only  a  distributive 
share  in  common  with  the  others.* 

equitable  trust  in  favor  of  F.  for  the  of  debts,  —  see  Loyd  t».  Lynchbui^h. 

whole  amount  of  the  purchase-money,  Nat.  Bank,  86  Va.  690. 

although  it  could  not  be  traced  to  '  Peak  v.  Ellicott,  30  Kan.  156 ;  s.  c. 

any  specific  property;  and  that  he  46  Am.  Rep.  90;  Gavin ».  Gleason,  105 

could  enforce  full  'payment  of  it  in  an  N.  Y.  256. 

action  against  the  assignee.    Francis  ^  Turner  v.  First  Nat.   Bank,  26 

V.  Evans,  69    "Wis.   115.    That   col-  Iowa,  562. 

laterals  deposited  with  a  bank  for  '  Ante,  §  7099. 

one  debt  or  class  of  debts  cannot  be  *  Turner  v.   First  Nat.   Bank,  28 

appropriated  to  another  debt  or  class  Iowa,  662.    Where  the  bank  was  in 
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§  7102.  Doctrine  that  Special  Deposits  Converted  and 
Mingled  witb  Assets  of  Corporation  do  not  Give  a  Prefer- 
ence. —  Opposed  to  the  foregoing  is  the  doctrine,  supported 
by  strong  reasons,  that  where  a  special  deposit  is  made  with 
a  bank  or  other  depositary,  and  is  wrongfully  converted  by 
the  depositary  and  mingled  with  its  own  funds,  and  a  re- 
ceiver is  thereafter  appointed  by  reason  of  its  insolvency,  — 
the  depositor  is  not  entitled  to  be  paid  in  full,  if  the  assets 
are  not  enough  to  pay  all  creditors  in  full,  but  must  take  his 
pro  rata  share  with  other  general  creditors.  Several  reasons 
have  been  adduced  in  the  support  of  this  conclusion:  —  1.  The 
man  who  trusts  his  property  with  a  depositary  for  safe-keep- 
ing does  not  repose  any  more  trust  or  confidence  in  him  than 
the  man  who  intrusts  his  money  to  his  safe-keeping  to  be 
paid  back  to  him  on  his  check;  and  the  former  occupies  no 
better  position  morally  than  the  latter.  2.  Where  the  de- 
positary becomes  insolvent  and  his  assets  are  not  enough  to 
satisfy  the  demands  of  all  his  creditors,  if  one  of  them  is 
paid  in  full,  in  so  far  as  he  gets  more -than  what  his  pro  rata 
share  would  have  been,  he  is  paid  out  of  money  belonging  to 
the  others.  3.  His  claim  against  the  depositary  is  in  the 
nature  of  a  right  of  action  for  damages  for  a  tort,  which  tort 
consists  of  the  conversion  of  his  special  deposit;  and,  accord- 
ing to  the  principles  of  equity,  damages  springing  out  of 
torts  do  not,  in  the  administration  of  insolvent  estates,  stand 
on  a  higher  footing  than  simple  contract  debts.  The  conclu- 
sion from  this  doctrine  is  that  it  is  only  where  the  depositor 
can  trace  his  property  and  identify  it,  that  he  has  a  right  to 
claim  it  in  full  on  its  being  a  trust  fund.^ 

failing  circumstances,  and  some  of  its  held  that  he  was  entitled  to  repay- 

friends  made  an  effort  to  raise  a  fund  ment  in  full,  seemingly  on  the  theory 

to  tide  it  over  its  diflaculties,  and  did  of  its  being  a  trust  fund.    Kinsela  v. 

raise,  by  their  joint  contributions,  a  Cataract  City  Bank,  18  N.  J.  Eq.  158, 

certain  fund,  and  one  of  them  placed  175. 

a  certam  sum  in  the  bank  as  a  special  *  In  the  opinion  of  the  dissenting 

deposit,  to  remain  as  such  until  the  judges   (Taylor  and  Cassoday,   JJ.), 

entire  amount  of  the    fund    agreed  in  Francis  v.  Evans,  69  Wis.,  115, 123, 

upon  should  be  raised,  but  the  bank  the  doctrine  is  thus  stated;  "That 

failed  before  it  was  raised,— it  was  rule,  as  we  understand,  was  never 
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§  7103.  Doctrine  that,  in  Order  to  Create  a  Preference, 
the    Property    Converted    must    be    Traced    into    the    Trust 

Estate. — Much  of  the  confusion  which  attends  this  subject, 
in  the  administration  of  insolvent  estates,  has  grown  out  of 
the  failure  of  judges  to  keep  in  their  minds  the  distinction 
between  the  case  where  the  question  arises  between  the  trus- 
tee and  his  cestui  que  trust,  and  the  case  where  the  question 
arises  between  the  cestui  que  trust  and  other  creditors  of  the 
trustee.  Where  the  question  arises  between  the  original  par- 
ties to  the  transaction,  then,  beyond  all  question,  the  bailor, 
depositor,  or  cestui  que  trust  is  not  to  lose  his  right  to  be  paid 
in  full  because  the  bailee,  depositee,  or  trustee  may  have 
wrongfully  converted  the  subject  of  the  bailment  or  trust,  to 
his  own  use,  or  wrongfully  mingled  it  with  his  own  money  or 
property  so  as  to  render  it  incapable  of  identification.  The 
well-settled  rule  in  equity  is  that,  as  between  the  cestui  que 
trust  and  trustee,  and  as  against  all  parties  claiming  under 
the  trust  otherwise  than  by  purchase  for  a  valuable  consid- 
eration without  notice,  all  property  belonging  to  the  trust, 
however  much  it  may  be  changed  or  altered  in  its  nature  or 
character,  and  all  the  fruits  of  such  property,  whether  in  its 
original  or  altered  state, — continues  to  be  subject  to  or 
affected  by  the  trust.'  "  This  settled  doctrine  of  equity,"  said 
Andrews,  J.,  "  has  its  basis  in  the  right  of  property.  The 
owner  of  personal  property,  which,  by  the  wrongful  act  of 
his  agent  or  trustee,  has  been  changed  and  converted  into 

based  upon  any  supposed   right  of  but  an  entire  absence  of  any  mixture 
preference  of  one  creditor  over  an-  or  enrichment  of  any  funds  or  prop- 
other,    as    sometimes    provided    by  erty  remaining  in  the  hands  of  the 
statute;    but     upon    the    supposed  debtor,  as  the  -wrongfully  converted 
equitable  right  of  the  person  whose  property  has    passed    entirely  from 
property  has   been  wrongfully  con-  D.  to  A.,  and  if  followed  at  all,  would 
verted,  to  trace  and  retake  his  own  have  to  be  followed  into  the  hands  of 
property,  and,  when  its  identity  has  A.    The  same  judges  renewed  their 
been  lost  by  being  mixed  with  other  dissent  in  Bowers  v.  Evans,  71  Wis. 
funds,  then  to  retake  its  equivalent  133,    138,    and    restated    the    same 
from  the  property  or  funds  it  has  so  ground  of  dissent, 
enriched,  and  to  the  extent  of  such  i  Pennell  v.  Deftell,  4  De  Gex,  M. 
enrichment."    In  the  case  suppased,  &  G.  372,  387,  per  Turner,  L,  J. 
there  is  not  only  a  loss  of  identity, 
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chattels  of  another  description,  may  elect  to  treat  the  prop- 
erty into  which  the  conversion  has  been  made,  as  his  own. 
Upon  such  election  the  title  to  the  substituted  property  is 
vested  in  him  as  fully  as  if  he  had  originally  authorized  the 
wrongful  act,  which  title  he  may  assert  in  a  legal  action  to 
the  same  extent  as  he  could  have  asserted  title  in  respect  to 
the  original  property."'  The  reason  of  the  doctrine  has 
been  often  restated,  in  the  language  of  Lord  Ellenborough,  to 
be  that  "  the  product  of,  or  substitute  for,  the  original  thing 
still  follows  the  nature  of  the  thing  itself,  so  long  as  it  can  be 
ascertained  to  be  such,  and  the  right  only  ceases  when  the 
means  of  ascertainment  fail."^  "Courts,"  continues  An- 
drews, J.,  "  go  very  far  to  protect  rights  of  property  as  against 
a  wrong-doer.  They  follow  it  through  whatever  changes  and 
transmutations  it  may  undergo  in  his  hands,  and,  as  against 
him,  transfer  to  the  changed  and  altered  product  the  original 
title,  however  much  the  original  property  has  been  increased 
in  value  by  his  labor  or  expenditure,  provided  only  that  the 
product  is  still  a  chattel  and  is  composed  of  the  original 
materials.  But  a  court  of  law,  as  a  general  rule,  deals  only 
with  the  legal  title,  and  when  the  legal  identity  of  the  prop- 
erty is  destroyed,  or  the  property  cannot  be  traced  specifi- 
cally into  another  tiling,  it  is  powerless  to  give  relief  except 
by  action  for  damages  against  the  wrong-doer."  °  But  when 
the  question  arises  as  between  the  cestui  que  trust  and  other 
creditors  of  the  trustee,  then  a  totally  different  class  of  prin- 
ciples comes  into  operation.  We  have  already  seen  how  the 
intervention  of  the  insolvency  of  a  corporation  may  operate 
to  prevent  its  shareholders  from  rescinding  their  contracts 
of  subscription  on  the  ground  that  they  were  induced  to 
make  them  through  the  frauds  of  the  agents  of  the  corpora- 
tion,*—  showing  that  the  question  presents  itself  in  a  totally 
diff'erent  aspect,  when  it  arises  between  the  defrauded  share- 

>  Gavin  ■;;.  Gleason,  105  N.  Y.  256,  '  Gavin  v.  Gleason,  105  N.  Y.  256, 

260.  261;    citing    Silsbury  v.  McGoon,  3 

'  Taylor  v.  Plumer,  3  Maule  &  S.      N.  Y.  379;  s.  c.  53  Am.  Dec.  307. 
562. 

*  Ante,  §  1438,  et  seq.,  and  especially  §  1450. 
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holder  and  the  corporation,  from  that  when  it  arises  between 
the  defrauded  shareholder  and  the  creditors  of  the  corpora- 
tion. So,  in  respect  of  the  question  before  us,  the  man  who 
trusts  his  property  to  a  bank  or  other  corporation  for  safe- 
keeping does  not  repose  in  it  any  higher  degree  of  trust  or 
confidence  than  does  the  man  who  deposits  his  money  with 
it;  and  therefore  the  Court  of  Appeals  of  New  York  were 
justified  in  the  conclusion  that  "upon  an  accounting  in  bank- 
ruptcy or  insolvency,  a  trust  creditor  is  not  entitled  to  a 
preference  over  general  creditors  of  the  insolvent,  merely  on 
the  ground  of  the  nature  of  his  claim,  —  that  is,  that  he  is 
a  trust  creditor,  as  distinguished  from  a  general  creditor." 
"We  know,"  continued  the  court,  "of  no  authority  for  such 
a  contention.  The  equitable  doctrine  that,  as  between  cred- 
itors, equality  is  equity,  admits,  so  far  as  we  know,  of  no 
exception  founded  on  the  greater  supposed  sacredness  of 
one  debt,  or  that  it  arose  out  of  a  violation  of  duty,  or  that 
its  loss  involves  greater  apparent  hardship  in  one  case  than 
another,  unless  it  appears,  in  addition,  that  there  is  some 
specific  recognized  equity,  founded  on  some  agreement,  or  the 
relation  of  the  debt  to  the  assigned  property,  which  entitles 
the  claimant,  according  to  equitable  principles,  to  preferential 
payment."  ^ 

§  7104.  The  Same  Subject  Continued.  —  This  brings  us  to 
the  obvious  conclusion  that,  where  the  question  arises  after 
insolvency,  in  a  struggle  for  preferences  among  creditors,  the 
bailor  or  cestui  que  trust  whose  bailment  or  trust  fund  has 
been  converted  by  the  bailee  or  trustee,  must,  in  order  to 
secure  a  preference,  at  least,  trace  his  funds  or  property  into 
the  assets  which  have  come  into  the  hands  of  the  receiver.^  To 
this  extent,  the  burden  is  upon  him.  If  he  fails  so  to  trace 
his  funds  or  property,  and  especially  if  it  appears  that  the 
bailee  or  trustee  converted  it  to  his  own  private  use,  and  that 
it  has  not  come  into  the  funds  which  has  passed  into  the 
hands  of  the  receiver,  —  the  bailor  or  cestui  que  trust  must 

'  Gavin  v.  Gleaaon,  105  N.  Y.  256,  '  Merchants'  &c.  Bank  v.  Austin, 

282.  48  Fed.  Rep.  25. 
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take  merely  his  distributive  share,  on  the  footing  of  the  other 
general  creditors.     The  doctrine  was  thus  expressed  by  the 
Court  of  Appeals  of  New  York  in  a  very  clear  opinion  writ- 
ten  by  Andrews,  J.:  "If  it  appears  that  trust  property,  spe- 
cifically belonging   to  the  trust,  is  included  in   the   assets, 
the  court,  doubtless,  may  order  it  to  be  restored  to  the  trust. 
So  also  if  it  appears  that  trust  property  has  been  wrong- 
fully  converted   by   the   trustee,   and    constitutes,   although 
in  a  changed  form,  a  part  of  the  assets,  it  would  seem  to  be 
equitable,  and  in  accordance  with  equitable  principles,  that 
the  things  into  which  the  trust  property  has  been  changed 
should,  if  required,  be  set  apart  for  the  trust,  or  if  separation 
is  impossible,  that  priority  of  lien  should  be  adjudged  in  favor 
of  the   trust   estate   for   the  value  of  the  trust  property,  or 
funds,  or  proceeds  of  the  trust  property,  entering  into  and 
constituting  a  part  of  the  assets.     This  rule  simply  asserts 
the  right  of  the  true  owner  to  his  own  property.     But  it  is 
the  general  rule,  as  well  in  a  court  of  equity  as  in  a  court  of 
law,  that  in  order  to  follow  trust  funds  and  subject  them  to 
the  operation  of  the  trust,  they  must  be  identified.     A  court  of 
equity  in   pursuing  the  inquiry  and  in  administering  relief, 
is  less  hampered  by  technical  difficulties  than  a  court  of  law, 
and  it  may  be  sufficient  to  entitle  a  party  to  equitable  prefer- 
ence in  the  distribution  of  a  fund  in  insolvency,  that  it  ap- 
pears that  the  fund  or  property  of  the  insolvent  remaining 
for  distribution  includes  the  proceeds  of  the  trust  estate,  al- 
though it  may  be  impossible  to  point  out  the  precise  thing 
in  which  the  trust  fund  has  been  invested,  or  the  precise 
time  when  the  conversion  took  place.     The  authorities  re- 
quire at  least  this  degree  of  distinctness  in  the  proof,  before 
preference  can  be  awarded."  *    Roundly  stated,  the  doctrine  is 

•  Cavin  v.  Gleason,  105  N.  Y.  256,  ing  to  anticipate  payment  of  the 
262.  The  court  "  distino-uish  "  Peo-  notes,  gave  the  bank  his  checks  for 
pie  V.  City  Bank,  96  N.  Y.  32.  It  is  the  amount  of  them,  less  a  rebate  of 
submitted  that  the  case  cannot  be  interest,  which  checks  the  bank  re- 
distinguished.  The  case  was  that  a  ceived  and  charged  to  his  account; 
bank  discounted  certain  notes  for  its  that  the  bank  thereupon  made  en- 
customer  ;  that  the  customer,  desir-  tries  in  its  books  to  the  effect  that  the 
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that,  in  order  to  obtain  a  preference,  the  bailor  or  cestui  que 
trust  must  show  that  the  property  bailed  or  delivered  in  trust, 
passed  into  the  hands  of  the  receiver,  either  in  its  original 
form,  or  in  the  form  of  other  property  or  money  into  which 
it  had  been  changed  by  the  bailee  or  trustee;  and  that,  if  he 
cannot  so  trace  it  and  identify  it,  his  quest  fails,  and  he  must 
take  his  distributive  share  with  the  general  creditors.^ 

§  7105.  Illustrations  of  This  Doctrine.  —  In  a  proceeding  to 
compel  an  assignee  for  creditors  to  first  pay  the  claim  of  petitioners 
out  of  the  funds  in  his  hands,  it  appeared  that  the  petitioners,  just 
before  the  assignment,  placed  a  fund  in  the  hands  of  the  assignor 
to  be  invested  in  a  mortgage,  and  that,  instead  of  doing  so,  he  used 
the  entire  fund,  except  thirty  dollars,  in  paying  his  personal  debts, 
and  that  only  the  thirty  dollars  came  into  the  hands  of  the  assignee. 
It  was  held  that  the  petitioners  were  entitled  to  a  preference  only  to 
that  amount  because  only  that  amount  came  into  the  hands  of  the 


notes  were  paid ;  that  the  depositor, 
at  the  time,  supposed  that  the  bank 
held  tlie  notes,  but  that  they  had  in 
fact  previously  been  sold  by  it ;  that, 
before  the  notes  became  due,  the 
bank  failed,  and  its  assets  went  into 
the  hands  of  a  receiver.  It' was  held 
that  an  order  requiring  the  receiver  to 
pay  the  notes  out  of  the  funds  in  his 
hands  was  properly  granted.  The 
court  proceeded  upon  the  sole  view 
that  the  transaction  between  the 
bank  and  the  depositor  created  a 
trust  in  respect  of  the  money  repre- 
sented by  the  checks,  and  did  not 
rest  in  the  ordinary  relation  of  debtor 
and  creditor;  and  that  the  violation 
of  this  trust  constituted  a  fraud  from 
which  the  bank  could  derive  no 
profit,  and  that  the  receiver  occupied 
no  higher  position  than  the  bank. 
It  is  idle  to  try  to  distinguish  such  a 
case  from  the  case  previously  cited ; 
and  the  courts  would  deserve  a 
greater  measure  of  respect  from  the 
profession  if  they  would  candidly 
overrule  their  previous  decisious,  in- 
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stead  of  thus  vainly  attempting  to 
distinguish  them.  It  is  worthy  of 
note  that  in  this  last  case,  the  court, 
following  its  characteristic  habit, 
"  distinguished  "  its  previous  deci- 
sion in  People  II.  Merchants'  &c.  Bank, 
78  N.  y.  269;  s.  c.  34  Am.  Kep.  532. 
See  further  on  the  subject  oi  following 
trust  funds: — Van  Alen  v.  American 
Nat.  Bank,  52  N.  Y.  1 ;  Newton  v.  Por- 
ter, 69  N.  Y.  133;  s.  c.  25  Am.  Eep. 
152;  Ferris  v.  Van  Vechten,  73  N.  Y. 
113 ;  Frith  v.  Cortland,  1  Hem.  &  M. 
417.  An  exhaustive  discussion  of  the 
subject  is  found  in  Re  Hallett's  Estate, 
13  Oh.  Div.  696,  where  it  is  held 
that  if  money  held  by  a  person  in  a 
fiduciary  character,  though  not  as 
trustee,  has  been  paid  by  him  to  his 
bankers,  the  person  for  whom  he 
held  the  money  can  follow  it,  and 
has  a  charge  on  the  balance  in  the 
banker's  hands.  The  courts  seem  to 
have  overruled  Ex  parte  Dale,  11  Ch. 
Div.  772. 

1  Hopkins'    Appeal  (Pa.),  9  Atl. 
Kep.  867. 
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receiver.*  Where  a  draft  was  sent  to  a  bank  for  collection,  and  the 
drawee  was  a  customer  of  the  bank,  and  he  gave  his  check  upon 
the  bank  to  take  up  the  draft,  and  his  account  in  the  bank  was 
overdrawn  at  the  time,  and  the  bank  accepted  his  check  and 
adjusted  the  account,  and  then  remitted  its  own  draft  upon  its 
New  York  depositary  to  the  bank  sending  the  check,  and  soon 
thereafter  passed  into  the  hands  of  a  receiver  and  its  draft  was  pro- 
tested,—  it  was  held  that  the  evidence  failed  to  trace  the  proceeds 
of  the  check  into  the  hands  of  the  receiver,  or  that  any  money  com- 
ing from  the  collection  of  it  went  to  swell  the  corpus  of  the  estate  in 
his  hands.' 

§   7106.    Evidence    to    Trace    and   Identify   the    Fund. — 

Many  cases  lay  down  the  principle  that  the  cestui  que  trust  has 
the  right  to  follow  the  fund,  either  in  its  original  or  substi- 
tuted form,  into  the  hands  of  anyone  except  a  6ona  _^(ie  holder 
for  value,  "unless  the  means  of  ascertainment  fail."*  But 
what  will  be  evidence  sufficient  to  identify  the  fund  and  warrant 
its  reclamation,  will  often  be  a  question  of  difiSculty.*  If  a 
trustee  deposits  trust  funds  in  a  bank,  and  there  is  nothing  to 
his  personal  credit  in  the  bank,  then  it  is  conceded  that  the 
cestui  que  trust  may  recover  the  entire  deposit  from  the  bank 
as  a  trust  fund.* 

§  7107.  Illustrative  Cases.  —  In  the  course  of  dealing  between 
a  New  York  bank  and  a  Texas  bank,  the  New  York  bank  was  in  the 
habit  of  discounting  notes  for  the  Texas  bank,  and  forwarding  them 

1  Oavin  v.  Gleason,  105  N.  Y.  256. 

*  Merchants'  &c.  Bank  v,  Austin,  were  the  property  of  the  sender,  and 
48  Fed.  Rep.  25.  the  bank  closed  its  doora  on  the  next 

*  Lord  Ellenborongh,  in  Taylor  v.  morning,  and  the  receiver,  put  in 
Plumer,  3  Maule  &  S.  562;  First  Nat.  charge  of  its  assets,  credited  the  pro- 
Bank  V.  Armstrong,  36  Fed.  Kep.  59,  ceeds  to  the  sender  of  the  draft  on 
62,  per  Jackson,  J.  the  booEs  of  the  bank,  —  it  was  held 

*  Where  a  draft  was  sent  to  a  bank  that  the  fund  was  not  so  mingled  with 
specially  indorsed  for  collection,  and  the  funds  of  the  bank  that  it  could 
was  paid  by  the  drawee  by  his  check,  not  be  traced  and  identified,  and  that 
which  the  collecting  bank  sent  and  the  sender  of  the  check  was  entitled 
collected  through  the  clearing-house,  to  recover  it  in  full.  First  Nat.  Bank 
and  a  memorandum  was  placed  with  ».  Armstrong,  36  Fed.  Rep.  59. 

the  cash  of  the  collecting  bank  to  in-  '  Overseers  v.  Bank,  2Gratt.  (Va.) 

dicate  tliat  the  proceeds  of  the  draft     644,  549 ;  i,  c.  44  Am.  Dec.  399. 
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to  the  latter  on  maturity,  "for  collection  and  return,"  with  the 
understanding  that  the  proceeds  of  them  should  be  preserved  by 
the  Texas  bank  as  the  property  of  the  New  York  bank,  and  re- 
turned to  it  as  such.  It  was  held  that  this  arrangement  created  the 
relation  of  trustee  and  cestui  que  trust,  and  not  that  of  debtor  and  cred- 
itor; that  the  trust  fund  was  not  divested  of  its  character  as  such, 
by  being  placed  by  the  collecting  bank  in  its  vaults  and  there 
mingled  with  its  other  moneys;  and  that,  the  collecting  bank  there- 
after becoming  insolvent,  the  trust  would  attach  to  whatever  money 
remained  in  the  vaults  at  the  time  of  the  appointment  of  the  re- 
ceiver, on  the  principle  already  stated,  that  the  bank,  in  paying  out, 
is  presumed  to  pay  out  its  own  funds,  and  not  the  trust  funds.^ 
Where  a  bank  account  was  opened  in  the  name  of  a  depositor  as 
"  general  agent,"  but  it  was  known  to  the  officers  of  the  bank  that 
he  was  the  agent  of  an  insurance  company,  that  the  business  of  his 
iigency  was  his  chief  business,  and  that  the  account  was  opened  to 
facilitate  that  business,  and  was  used  as  a  means  of  accumulating 
the  premiums  on  policies  collected  by  him  for  the  company,  and  of 
making  payment  to  the  company  by  his  checks  drawn  against  it,  — 
it  was  held  that  the  bank  was  chargeable  with  notice  of  the  equi- 
table rights  of  the  company,  although  the  agent  may  have  deposited 
other  moneys  in  the  same  account,  and  may  have  drawn  checks 
against  it  for  his  private  use.  The  insurance  company  might,  there- 
fore, by  a  bill  in  equity,  assert  its  beneficial  ownership  in  such  fund 
against  the  bank,  in  opposition  to  the  claim  of  the  bank  of  abanker'a 
lien  upon  the  fund  for  a  debt  due  to  it  by  the  agent,  which  he  con- 
tracted with  the  bank,  for  his  individual  use.' 


•  Continental  Nat.  Bank  v.  'Weems,  (Signed)  M.  Cooke" ;  —  and  had  at  the 

69  Tex.  489    s.  c.  5  Am.  St.  Rep.  85.  time  a  small  deposit  in  the  bank,  and 

'  National  Bank  v.  Insurance  Co.,  afterwards  drew  some  further  small 

104  U.  S.  54.    And  where  an  attorney-  items  in  excess  of  his  individual  bal- 

at-law,   having    an  account  with    a  ance,  which  the  bank  paid,  and  the 

banker,     deposited     the     following  attorney  then  died  insolvent,  owing 

check:    •'  Cashier  of   the    Farmers'  the  bank  a  large  amount  on  a  note 

Bank  at   Norfolk,  pay  to  James  H.  protested  on  the  day  of  his  death, — 

Langhorne,  attorney,  2119  dollars,  52  it    was   held   that  the    fund    could 

cents,  in  full  of  judgment  in  favor  of  be  distinctly   traced    and    followed, 

Overseers    of    the    Poor    of  Norfolk  and  that  the  Overseers  of  the  Poor 

County  against  the  estate  of  Morde-  were  entitled  to  it,    as  against   the 

cai  Cooke,  deceased,  rendered  by  Nor-  bank.     Overseers  v.  Bank,  2  Gratt. 

folk  County  Court,  on  2l8t  instant.  (Va.)544;  a.  c.  44  Am.  Deo.  399. 
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§  7108.  Trustee  Presumed  to  Pay  out  his  Own  Funds, 
and  not  Those  of  his  Cestui  que  Trust. — A  leading  prin- 
ciple adopted  by  the  courts  in  modern  cases,  in  tracing  and 
identifying  the  trust  fund,  where  the  trustee  has  mingled  them 
with  his  own  funds  in  one  general  mass,  out  of  which  mass 
he  has  made  payments  and  disbursements  on  his  own  personal 
account, — is  that  payments  and  disbursements  made  by  him, 
other  than  to  or  for  the  cestui  que  trust,  are  conclusively  pre- 
sumed to  have  been  made  out  of  his  own  funds;  so  that  the 
residue,  if  equal  to  the  amount  of  the  trust  fund,  will  be 
restored  to  the  cestui  qui  trust,  or  any  part  of  it,  if  less  than 
the  amount  of  the  trust  fund.^  In  order  to  the  proper  appli- 
cation of  this  rule,  in  the  relation  now  under  consideration, 
it  is  obviously  necessary  to  show  1.  That  the  fund  went  into 
the  treasury  of  the  corporation,  or  otherwise  into  its  custody; 
2.  That,  at  all  times  since  the  fund  came  into  the  custody  of 
tlie  corporation,  it  had  an  amount  on  hand  equal  to  the 
amount  of  the  fund,  —  otherwise  the  cestui  que  trust  can  re- 
claim no  more  than  the  smallest  amount  which  it  may  have 
liad  on  hand  at  any  time  since  coming  into  the  possession  of 
the  fund;  and  3.  That  the  mass  of  moneys  with  which  the 
fund  had  been  thus  mingled  actually  passed  into  the  hands  of 
the  receiver. 

§  7109,    Conclusion:    The    True    Doctrine    Suggested. — 

From  all  this  discussion  the  conclusion  unquestionably  is:  1. 
That,  as  between  the  original  parties  to  the  transaction,  the 
bailor  or  cestui  que  trust  may  reclaim  the  specific  property,  or 
any  other  property  into  which  it  has  been  changed  or  con- 
verted, or  may  have  damages  for  the  tortious  conversion  of  it. 
2.  That  where  the  property  has  passed  out  of  the  hands  of  the 
bailee  or  trustee,  he  may,  in  like  manner,  reclaim  it,  or  the 
property  into  which  it  has  been  changed,  in  the  hands  of 

1  Ee  Hallett's  Estate,  13  Ch.  Div.  ing);     Continental    Nat.     Bank.    v. 

696 ;  distinguishing  Clayton's  Case,  1  Weems,  69  Tex.  489 ;  s.  c.  5  Am.  St. 

Mer.   572;    and   overruling    on    this  Rep.  85;  National  Bank  ».  Insurance 

point,  Pennell  v.  Deffell,  4  De  Gex,  Co.,  104  U.  S.  54. 


M.  &  G.  372  (Thesiger,  L.  J.,  dissent- 
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anyone  not  a  purchaser  for  value  without  notice.  3.  That  a 
receiver  is  not  a  purchaser  for  value,  and  therefore  if  the 
bailor  or  cestui  que  trust  can  trace  the  property,  or  the  property 
into  which  it  has  been  changed,  into  the  hands  of  a  receiver 
of  the  bailee  or  trustee,  he  may  reclaim  it  in  kind,  or  demand 
its  value  in  full,  to  the  exclusion  of  other  creditors. 
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CHAPTER  CLXVIIT. 

PREFERRED  CLAIMS  IN  RAILWAY  RECEIVERSHIPS. 
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7114.  Priority  of  claims  for  labor  and 

materials  necessary  for  keep- 
ing the  road  a  going  con- 
cern. 

7115.  Age  and  nature  of  the   claim8 

which  can  be  thus  preferred. 

7116.  Illustrative  decisions. 

7117.  No  distinction  between   unas- 

signed  and  assigned  claims. 

7118.  Whether  a  diversion  of  funds 

necessary  to  support  this 
rule  of  priority. 

7119.  Such  claims   may  be  charged 

on  the  corpus  of  the  prop- 
erty if  the  income  is  insuf- 
ficient. 


Section 

7120.  Not  necessary  that  the  payment 

of  such  claims  should  be  made 
a  condition  precedent  to  the 
granting  of  a  receivership. 

7121.  Unsecured  debts  contracted  for 

the  original  construction  of 
railroads  not  preferred. 

7122.  Claims  for  materials  and  labor 

furnished  in  building  a  rail- 
road. 

7123.  Claims  for  unliquidated  dam- 

ages not  entitled  to  prefer- 
ence over  prior  mort  rages. 

7124.  Payment  of   damages    to  em- 

ployes injured  in  the  line  of 
their  duty. 


§  7114:.  Priority  of  Claims  for  Labor  and  Materials  Nec- 
essary for  Keeping'  the    Koad  a   Going  Concern.  —  It   is   a 

principle  of  modern  date,  in  the  adjustment  of  claims  in  these 
cases,  that  recent  claims  for  labor  and  materials  which  were 
necessary  to  keep  the  railroad  a  going  concern,  are  a  first 
charge  upon  its  earnings  and  upon  the  proceeds  accruing  from 
its  sale  under  the  decree  of  foreclosure.^ 


1  Fosdick  V.  Schall,  99  U.  8.  235; 
Vilas  V.  Page,  106  N.  Y.  439;  s.  c.  13 
N.  E.  Rep.  743 ;  Mcllhenny  v.  Binz, 
80  Tex.  1;  s.  c.  26  Am.  St.  Rep.  705; 
Union  Trust  Co.  v.  Illinois  &c.  R.  Co., 
117  U.  S.  434;  Porter  v.  Pittsburgh 
Bessemer  Steel  Co.,  120  U.  S.  649; 
Hand  v.  Savannah  &c.  R.  Co.,  17 
S.  C.  219;  Addison  v.  Lewis,  75  Va. 
701;  Burnham  v.  Bowen,  111  U.  S. 
776;    Douglass    v.    Cline,    12    Bush 


(Ky.),  608;  Williamson  v.  Washing- 
ton City  &c.  R.  Co.,  33  Gratt.  (Va.) 
624;  Skiddy  v.  Atlantic  &c.  R.  Co.,  3 
Hughes  (U.  S.),  320;  Atkins  v.  Peters- 
burg &c.  R.  Co.,  3  Hughes  (U.  S.), 
307;  Blair  v.  St.  Louis  &c.  R.  Co.,  22 
Fed.  Rep.  769 ;  Finance  Co.  v.  Charles- 
ton &c.  R.  Co.,  52  Fed.  Rep.  524; 
Farmers'  Loan  &  Trust  Co.  v.  Kansas 
City  &c.  R.  Co.,  53  Fed.  Rep.  182. 
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§  7116.  Age  and  Nature  of  the  Claims  Whicli  can  be  thus 
Preferred.  —  "There  is  no  fixed  rule,"  said  Caldwell,  J.,  "  bar- 
ring preferential  debts  contracted  more  than  six  months  before 
the  appointment  of  the  receiver.  There  is  no  'six  months' 
rule.'"^  So,  the  Supreme  Court  of  Texas  have  held  that 
claimants  having  statutory  liens  against  a  railroad,  for  labor 
performed  in  its  construction,  operation,  and  maintenance, 
who,  before  such  liens  expire,  are  prevented  from  enforcing 
them  by  the  appointment  of  a  receiver,  will  not  be  denied 
the  priority  to  which  they  are  entitled,  merely  because  their 
claims  accrued  more  than  six  months  before  the  appointment 
of  the  receiver,  notwithstanding  the  court  has  made  a  provi- 
sional order  prescribing  six  months  as  the  limit  of  time  within 
which  claims  must  have  accrued  in  order  to  be  entitled  to 
priority.*  "Various  rules,"  said  Mr.  Morris  M.  Cohn,  anno- 
tating a  Federal  case, "  are  relied  upon  to  sustain  the  position 
of  the  courts,  which  resolve  themselves  into  an  elastic  rule, 
depending  upon  the  breadth  of  mind  of  the  tribunal  deter- 
mining the  matter.  The  old  saying  about  *  the  Chancellor's 
foot'  seems  to  be  highly  appropriate  in  this  connection."* 
The  meaning  is,  that  there  is  no  rule  beyond  the  sense  of  justice 
of  the  judge,  applied  to  the  nature  of  the  claims  when  viewed 

'■  Farmers'  Loan  &  Trust  Co.  v,  foreclosures,  in  -which  the  court  had, 

Kansas  City  E.  Co.,  53  Fed.  Eep.  182,  by  analogy  to  the  period  of  the  Mis- 

187.    In  Blair  v.  St.  Louis  &c.  E.  Co.,  souri  statute  in  regard  of  mechanics' 

22  Fed.  Eep.  471,  Mr.  Circuit  Judge  Kens  against  railroads,  fixed  the  period 

Brewer  said  that  "there  is  no  ar-  of  six  months  as  the  limit  within 

hitrary     time     prescribed."      "Six  which  such  claims  should  be  allowed ; 

months,"   said  he,   "is  the  longest  and  the  writer  of  this  work,  who,  as 

time  I  have  noticed  as  yet  given.    Or-  master  in  chancery  of  the  court,  had 

dinarily,  I  think,  that  is  ample.    Per-  the  duty  of  auditing  the  claims,  was 

haps,  in  some  large  concerns,  with  obliged,  to   his   regret,   to    exclude, 

extensive  lines  of  road  and  a  compli-  under  this  rule,  one  claim  which  did 

cated  business,  a  longer  time  might  be  not  fall  within  it.    It  was,  perhaps, 

necessary."    Ihid.  474.    It  should  be  from  the  tradition  of  the  rulings  in 

stated  that  this    decision  was    ren-  these  cases  that  the  idea  arose  that 

dered  in  the  Circuit  Court  of  the  Unit-  there  was  a  so-called  six  months' 

ed  States  for  the  Eastern  District  of  limit. 

Missouri  in  which  court  there  had  '  Mcllhenny  v.  Binz,  80  Tex.  1 ; 

been,  in  the  year  1876,  some  railway  s.  c.  26  Am.  St.  Eep.  705. 

»  53  Fed.  Eep.  194. 
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with  reference  to  the  facts  in  each  particular  case,  and  with 
reference  to  the  precedents  relating  to  the  subject. 

§  7116.  Illustrative  Decisions. —  In  one  case,  priority  was 
given  to  a  claim  for  materials  furnished  three  years  before  the 
appointment  of  the  receiver,  for  which  a  note  had  been  given  six- 
teen months  before  the  receiver  was  appointed.^  In  another  case, 
priority  was  given  to  a  claim  for  coal  supplied  and  used  in  operat- 
ing the  railroad  eleven  months  before  the  appointment  of  the  receiver.^ 
In  another  case,  the  railroad  company,  being  unable  to  pay  its 
employes,  had  obtained  a  loan  from  certain  bondholders  of  an 
amount  necessary  to  liquidate  such  debts,  and  had  given  notes 
therefor.  This  was  done  in  order  to  prevent  an  impending  strike, 
and  upon  the  condition  that  the  amount  loaned  should  be  applied 
to  the  payment  of  the  wages  then  due,  and  that  the  notes  given  the 
lenders  of  the  money  should  be  paid  out  of  the  first  net  income  of 
the  road.  A  receiver  was  appointed  twenty-two  months  thereafter, 
and  it  was  held  that  the  net  income  of  the  road  in  the  hands  of  the 
receiver  should  be  applied  towards  the  repayment  of  the  loan.'  In 
a  case  in  Virginia,  claims  for  services  rendered  and  materials  fur- 
nished in  the  years  1874  and  1875  received  such  a  preference, 
although  the  receiver  was  not  appointed  until  June,  1876.*  In 
another  case  in  the  same  court,  unassigned  claims  for  labor  per- 
formed during  the  twelve  months  preceding  the  receiver's  appoint- 
ment were  allowed  and  ordered  to  be  paid  out  of  the  net  income  of 
the  road  in  his  hands.'  In  a  case  in  Kentucky,  the  company  had 
defaulted  in  the  payment  of  interest  on  its  bonded  debt  more  than 
eight  months  prior  to  the  appointment  of  a  receiver,  and  the  wages 
of  employes,  earned  after  the  default,  were  ordered  to  be  paid  out 
of  the  net  income  of  the  receivership,  though  no  special  equities 
appeared.'  An  ordinary  illustration  of  the  sort  of  elaims  which 
may  thus  be  preferred  is  found  in  a  decision  to  the  effect  that  the 
court  may  provide  that  the  receiver  shall  pay  the  arrears  due  for 
operating  expenses  for  a  period  in  the  past  not  exceeding  ninety  days^ 
and  pay  indebtedness,  not  exceeding  $10,000,  to  other  connecting 

»  Hale  V.  Frost,  99  U.  S.  389. 
'  Burnham  v.  Bowen,  111  U.  S.  '  Williamson  v.  Washington  City 

776.  &c.  R.  Co.,  33  Gratt.  (Va.)  624. 

»  Atkins  t).  Petersburg  K.  Co.,  8  "  Skeddyi).  Railroad  Co.,  3  Hughes 

Hughes  (U.  S.),  307.  (V.  S.),  320. 

«  Douglass  V.  Cline,  12  Bush  (Ky.),  608. 
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lines,  for  materials  and  repairs  and  for  ticket  and  freight  balances, 
a  part  of  which  had  been  incurred  more  than  ninety  days  before  the 
appointment  of  the  receiver.' 

§  7117.  No  Distinction  between  Unassigned  and  Asslgrned 
Claims. —  In  respect  of  such  priorities,  there  is  no  legal  dis- 
tinction between  claims  which  remain  in  the  hands  of  the 
original  parties  furnishing  the  labor  or  materials,  and  claims 
which  they  have  assigned  to  others.''     For  Instance,  where  an 


'  Miltenberger  v.  Logansport  R. 
Co.,  106  U.  S.  28(>.  Another  court 
has  held  that  such  receivers  may  be 
authorized  to  issue  certificates  in  pay- 
ment of  claims  for  materials  and 
supplies  furnished  the  company  not 
more  than  five  months  before  the 
road  was  placed  in  their  hands. 
Farmers'  &c.  Bank  v.  Philadelphia 
&c.  K.  Co.,  14  Phila.  (Pa.)  456.  The 
Supreme  Court  of  Texas  have  in- 
cluded within  the  list  of  claims 
entitled  to  priority  over  existing 
mortgages,  under  the  head  of  "  use- 
ful improvements"  within  the  doc- 
trine of  Fosdich  V.  Schall,  99  U.  S. 
235,  not  only  necessary  repairs,  but 
also  such  changes  in,  and  additions 
to,  structures  already  completed  as 
may  be  deemed  advantageous  to  the 
road,  in  a  financial  point  of  view, 
and  such  as  prudent  management 
would  demand,  —  such  as  debts  cre- 
ated in  substituting  an  iron  and  stone 
bridge  for  one  built  of  wood,  or  the 
expense  incurred  in  changing  the 
gauge  of  a  railroad  from  a  narrow 
gauge  to  a  standard  gauge,  when  the 
exigencies  of  the  traffic  and  other  cii^ 
cumstances  demanded  the  change,  in 
order  to  prevent  an  utter  failure  of 
the  enterprise  and  to  keep  up  the 
road  as  a  going  concern.  Mcllhenny 
V.  Binz,  80  Tex.  1;  s.  c.  26  Am.  St. 
Eep.  705,  722.  In  a  case  which  does 
not  deserve  to  be  mentioned  in  terms 
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of  respect,  where  receivers  of  a  rail- 
way system  had  been  apDointed  on 
a  bill  in  equity  filed  by  the  railway 
company  against  its  own  creditors, 
its  equity  being  that  it  could  not  pay 
its  just  debts  and  hold  its  svstem 
together,  receivers'  certificates  were 
ordered  and  issued  to  the  extent  of 
$2,200,000  to  take  up  certain  promis- 
sory notes  of  the  railroad  company 
(plaintiff  in  the  suit)  indorsed  by 
"  persons  of  high  financial  standing," 
—  understood  to  have  been  the  prin- 
cipal stockholders  in  the  railroad  com- 
pany, —  and  secured  by  certain  collat- 
erals, including  bonds,  stocks,  rolling 
stock,  engines,  and  real  estate.  The 
debts  for  which  these  obligations  were 
given  were  more  than  two  years  oid. 
Bondholders  whose  liens  were  dis- 
placed did  not  consent  to  the  order. 
After  a  foreclosure  sale  had  taken 
place,  the  bondholders,  secured  by 
underlying  mortgages,  raised  objec- 
tions to  this  and  other  orders  giving 
preferences  superior  to  their  liens, 
which  objections  were  overruled  on 
the  ground  of  coming  too  late :  Cen- 
tral Trust  Oo.  V.  Wabash  &c.  E.  Co., 
30  Fed.  Eep.  332.  For  a  fuller  de- 
scription of  these  rulings,  see  Farmers' 
Loan  &  Trust  Co.  v.  Kansas  City  &c. 
Co.,  53  Fed.  Rep.  182,  187. 

»  Union  Trust  Co.  v.  Walker,  107 
U.  S.  596;  Mcllhenny  D.  Binz,  80  Tex. 
1;  ». c.  26  Am.  St.  Eep.  705 ;  Burnbam 
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arrangement  is  made  with  a  railroad  company,  whereby  a 
sufiQcient  amount  of  the  wages  of  its  laborers  is  to  be  retained 
by  the  company  to  pay  their  board,  the  claims  of  the  boarding- 
house-keepers  for  such  amounts  are  to  be  treated  as  claims 
originally  due  the  laborers  and  duly  assigned  to  the  boarding- 
house-keepers,  and  the  assignment  of  such  claims  for  such 
purpose,  does  not  destroy  their  right  of  priority.*  Where,  in 
such  a  case,  a  number  of  these  debts,  due  for  wages,  had  be- 
come the  property  of  one  person,  and  the  railroad  company 
gave  the  assignee  a  promissory  note  for  the  aggregate  amount, 
this  merely  changed  the  evidence  of  the  indebtedness,  but  did 
not  change  the  character  of  the  debts,  and  the  holder  of  the 
note  was  entitled  to  the  same  priority  which  attached  to  the 
original  debts.^ 

§  7118.  Whether  a  Diversion  of  Funds  Necessary  to  Sup- 
port This  Rule  of  Priority.  —  In  the  earliest  case  in  which  the 
Supreme  Court  of  the  United  States  departed  from  its  previous 
holding  and  from  the  previous  legal  conceptions  on  this  ques- 
tion,^ it  laid  down  two  propositions,  in  this  way:  1.  "  When  a 
court  of  chancery  is  asked  by  railroad  mortgagees  to  appoint 
a  receiver  of  railroad  property,  pending  proceedings  for  fore- 
closure, the  court,  in  the  exercise  of  a  sound  judicial  discretion, 
may,  as  a  condition  of  issuing  the  necessary  order,  impose 
such  terms  in  reference  to  the  payment  from  the  income  dur- 
ing the  receivership,  of  outstanding  debts  for  labor,  supplies, 
equipment,  or  permanent  improvement  of  the  mortgaged 
property,  as  may,  under  the  circumstances  of  the  particular 
case,  appear  to  be  reasonable."  2.  "If  no  such  order  is  made 
when  the  receiver  is  appointed,  and  it  appears  in  the  progress 
of  the  cause   that  bonded  interest  has  been  paid,  additional 

r.Bowen,lllTJ.S.776.   The  Supreme  Pinchain    v.  CoUard,   13    Tex.  333. 

Court  of  Texas  have  referred  to  an  Compare  ante,  §  3143. 

analogous  holding  of  theirs,  to  the  '  McUhenny  v.  Binz,  80  Tex.  1 ; 

effect  that  where  a  vendor  sells  land  «.  c.  26  Am.  St.  Eep.  705,  727. 

upon  the  vendee  executing  a  note  for  *  Ibid. 

the  purchase-  money,  payable  to  a  third  '  As  shown  in  Galveston  Railroad 

party,  the  payee  has  a  lien  upon  the  Co.    v.    Cowdrey,  11  Wall.    (U.   S.) 

land  for  the  payment  of   the  note.  459. 
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equipment  provided,  or  lasting  and  valuable  improvements 
made,  out  of  earnings  which  ought,  in  equity,  to  have  been 
employed  to  keep  down  debts  for  labor,  supplies,  and  the  like, 
it  is  within  the  power  of  the  court  to  use  the  income  of  the 
receivership  to  discharge  obligations  which,  but  for  the  diver- 
sion of  funds,  would  have  been  paid  in  the  ordinary  course  of 
business." '  In  a  subsequent  case,  the  court  went  a  step  further, 
and  held  "that  the  net  earnings  of  the  road,while  in  possession 
of  the  court  and  operated  by  its  receiver,  are  not  necessarily 
and  exclusively  the  property  of  the  mortgagees,  but  are  sub- 
ject to  the  disposal  of  the  Chancellor  in  the  payment  of  claims 
which  have  superior  equities,  if  such  shall  be  found  to  exist." 
And  the  court  held  that  the  claims  of  certain  parties,  who  had 
furnished  supplies  to  the  road  after  default  in  the  payment 
of  interest  under  the  mortgage,  were  entitled  to  be  paid  in 
full,  before  any  part  of  the  income  should  be  applied  to  the 
payment  of  the  mortgage  creditors, — and  this,  although  there 
had  been  no  diversion  of  the  current  funds  such  as  described 
in  the  preceding  case,  but  the  current  income  had  been  merely 
applied  to  the  payment  of  antecedent  current  debts.^  In  a  still 
later  case,  the  court  likewise  placed  the  principle  on  a  basis 
which  did  not  necessarily  depend  on  the  theory  of  a  diversion 
of  income.  Mr.  Chief  Justice  Waite,  quoting  from  the  first  case 
above  cited,  said:  "The  income  out  of  which  the  mortgagee 
is  to  be  paid,  is  the  net  income  obtained  by  deducting  from  the 
gross  earnings  what  is  required  for  necessary  operating  and 
managing  expenses,  proper  equipment,  and  useful  improve- 
ments ";  and  that,  "every  railroad  mortgagee,  in  accepting  his 
security,  impliedly  agrees  that  the  current  debts,  made  in  the 
ordinary  course  of  business,  shall  be  paid  from  the  current 
receipts,  before  he  has  any  claim  on  the  income."  And  he 
made  the  following  clear  statement  of  the  governing  principle: 
"Such  being  the  case,  when  a  court  of  chancery,  in  enforcing 
the  rights  of  mortgage  creditors,  takes  possession  of  a  mort- 

•  Fosdick  V.  Schall,  99  U.  S.  235,     adopted  by  the  Court  of  Appeals  of 
251,  253.    The  principle  o£  this  deci-      Virginia  in  Williamson  ».  Washington 
sion,  as  to  diversion  of  income,  was      City  &c.  R.  Co.,  33  Gratt.  (Va.)  624. 
'  Hale  V.  Frost,  99  U.  S.  389. 
5642 


PREFERRED  CLAIMS.     [5  Thomp.  Corp.  §  7118. 

gaged  railroad,  and  thus  deprives  the  company  of  the  power 
of  receiving  any  further  earnings,  it  ought  to  do  what  the 
company  would  have  been  bound  to  do  if  it  had  remained  in 
possession,  —  that  is  to  say,  pay,  out  of  what  it  receives  from 
earnings,  all  the  debts  which  in  equity  and  good  conscience, 
considering  the  character  of  the  business,  are  chargeable  upon 
such  earnings.  In  other  words,  what  may  properly  be  termed 
the  debts  of  the  income  should  be  paid  from  the  income,  before 
it  is  applied,  in  any  way,  to  the  use  of  the  mortgagees.  The 
business  of  a  railroad  should  be  treated,  by  a  court  of  equity, 
under  such  circumstances,  as  a  'going  concern,'  not  to  be  em- 
barrassed by  any  unnecessary  interference  with  the  relations 
of  those  who  are  engaged  in  or  affected  by  it."  And  the  court 
accordingly  ordered  the  payment  of  a  claim  for  coal  supplied 
in  operating  the  railroad  more  than  eleven  months  before  the 
appointment  of  the  receiver;  but  the  court  found  that  there 
had  been  a  diversion  of  income,  such  as  first  above  described, 
in  applying  the  current  receipts  to  the  payment  of  fixed 
charges  on  the  structure  of  the  road.'  In  other  cases  the 
court  advanced  further,  and  held  that  where  the  income  should 
prove  insufficient,  such  claims  might  be  charged  upon  the 
corpus  of  the  property,  and  receiver's  certificates  be  issued 
creating  such  a  charge,  and  giving  it  precedence  over  all  exist- 
ing mortgages,* —  a  conclusion  which  seems  entirely  consistent 
with  the  theory  of  diversion  of  income.  But,  on  the  whole, 
perhaps  the  decisions  justify  the  explicit  declaration  made 
by  Mr.  Circuit  Judge  Caldwell,  that  a  diversion  of  the  income 
of  the  road  by  its  directors  prior  to  the  appointment  of  a  re- 
ceiver is  not  at  all  necessary  to  give  priority  to  the  class  of 
claims  under  consideration.' 


1  Burnham  v.  Bowen,  HI  TJ.  S.  776,  780,  781. 

'  Miltenberger  v.  Logansport   E,  '  Farmers'  Loan  &  Trust  Oo.  v. 

Co.,  106  TJ.  S.  286,  311,  312;  Union  Kansas  City  &c.  R.  Co.,  63  Fed.  Eep. 

Trust  Co.  V.  Illinois  Midland  E.  Co.,  182,  189.    See  the  discussion  of  the 

117    TJ.   S.    434,    457,    463;    Thomas  question  in  Mcllhenny  v.  Binz,   80 

V.  Peoria  &c.  E.  Co.,  36  Fed.  Eep.  Tex.  I;  g.c.  26  Am.  St.  Eep.  705. 
808. 
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§  7119.  Such  Claims  may  Ibe  Chargred  on  the  Corpus  of  the 
Property  If  the  Income  Is  Insufilclent.  — It  seems  to  have  beeu 
supposed,  at  one  time,  that  such  claims  were  chargeable  only 
upon  the  income  of  the  road  in  the  hands  of  the  receiver; 
and  some  of  the  early  decisions  of  the  Supreme  Court  of  the 
United  States  have  rested  the  propriety  of  giving  priority  to 
such  claims  chiefly  upon  the  theory  that  there  had  been  a 
diversion  of  the  income  to  permanent  improvements,  by  the 
directors,  prior  to  the  appointment  of  the  receiver,  whereas 
the  income  ought  to  have  been  first  employed  in  the  payment 
of  claims  of  this  class; '  and  hence,  that  the  court,  in  giving 
priority  to  such  claims,  was  in  effect  merely  restoring  the 
diverted  income  and  giving  it  to  those  to  whom  it  should 
have  been  paid  in  the  first  instance.^  As  just  seen,"  the  court 
finally  advanced  to  the  conclusion  that,  in  the  case  where  the 
income  should  prove  insufficient,  the  claims  might  be  made  a 
charge  upon  the  corpus  of  the  property,^ — a  theory  which  rested 
on  the  conception  that  the  current  income,  which  should  have 
been  applied  to  the  payment  of  operating  expenses,  had  been 
diverted  to  the  improvement  or  preservation  of  the  corpus  of 
the  property.  Indeed,  it  was  admitted,  in  the  earliest  case  on 
this  subject,  that  "  while  ordinarily  this  power  is  confined  to 
the  appropriation  of  the  income  of  the  receivership  and  the 
proceeds  of  moneyed  assets  that  have  been  taken  from  the 
company,  cases  may  arise  where  equity  will  require  the  use  of 
the  proceeds  of  the  sale  of  the  mortgaged  property  in  the  same 
way.""  And  Mr.  Justice  Harlan,  at  circuit,  held  that  such  a 
case  arises  where,  before  the  appointment  of  a  receiver,  or  in 
the  adminis-tration  of  the  cause,  the  income,  applicable  to  the 
payment  of  old  debts  for  current  expenses,  is  taken  and  used 
"to  make  permanent  improvements  in  the  fixed  property,  or 

»  Ante,  §  7118. 

'  Fosdick  V.  Schall,  99  U.  S.  235,  Co.,  106  U.  S.  286,  311,  312;  TJnion 

251 ;  Burnham  v.  Bowen,  111  U.  S.  Trust  Co.  v.  Illinois  Midland  R.  Co., 

776,  780,  781.  117  U.  S.  434,  457,  463. 

'  Ante,  §  7118.  '  Fosdick  v.  Schall,  99  U.  S.  235, 

*  Miltenberger  v.  Logansport   E.  254. 
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to  buy  additional  equipment."^  So  that,  as  stated  by  Mr. 
Circuit  Judge  Caldwell,  "  It  is  an  error  to  suppose  that  such 
debts  can  only  be  given  priority  where  there  has  been  a  diver- 
sion of  the  income  of  the  road;  nor  is  it  true  that  they  can 
only  be  paid  out  of  the  earnings  of  the  road,  and  cannot  be 
made  a  charge  on  the  corpus  of  the  property.  A  diversion  of 
the  income  is  not  essential  to  give  them  priority,  and  they 
may  be  made  a  charge  on  the  corpus  of  the  estate  if  the  earn- 
ings are  not  sufficient  to  pay  them.'"'  And  the  rule  is  that 
if  the  earnings  of  the  road  in  the  hands  of  the  receivers  are 
insufficient  to  pay  the  operating  expenses  and  the  public  taxes, 
and  if,  under  these  circumstances,  the  receiver  employs  a  part 
of  the  earnings  in  the  permanent  improvement  of  the  road, 
the  sums  so  employed  will  be  regarded,  under  the  operation  of 
this  principle,  as  having  been  employed  for  the  benefit  of  the 
bondholders;  and  consequently  they  must,  if  necessary,  make 
good  the  diversion  in  favor  of  laborers  and  material-men  hav- 
ing the  species  of  preferred  claims  above  stated.  And  the'y  can 
make  it  good  only  in  one  of  two  ways:  1.  Either  by  the  issue 
of  receivers'  certificates  which  become  a  first  charge  upon 
future  earnings;  or,  2.  By  making  it  a  first  charge  upon  the 
proceeds  of  the  sale  under  the  decree  of  foreclosure.'  The  first 
charges  it  upon  current  income;  the  last,  upon  the  corpus  of  tlie 
property.  At  the  same  time,  the  circumstances  under  which 
it  will  be  proper  to  make  such  claims  a  charge  upon  the  cor- 
pus of  the  estate  do  not  seem  to  be  fixed  with  any  degree  of 
precision.  It  was  said:  "It  cannot  be  affirmed  that  no  items 
which  accrued  before  the  appointment  of  a  receiver  can  be 
allowed  in  any  case.  Many  circumstances  may  exist  which 
may  make  it  necessary  and  indispensable  to  the  business  of 
the  road  and  the  preservation  of  the  property,  for  the  receiver 
to  pay  pre-existing  debts  of  certain  classes  out  of  the  earnings 
of  the  receivership,  or  even  the  corpus  of  the  property,  under 

1  Thomas  v.  Peoria  &c.   R.  Co.,  36  '  Finance  Co.  «.  Charleston  &o.  R. 

Fed.  Rep.  808,  818;  citing  Fosdick  v.  Co.,  52  Fed.  Rep.  524;  Mcllhenny  v. 

Schall,  supra,  and  many  other  cases.  Binz,  80  Tex.  1 ;  «.  c.  26  Am.  St.  Rep. 

'  Farmers'  Loan  &Trust  Co.  v.  Kansas  705. 


City  &c.  R.  Co.,  53  Fed.  Rep.  182, 189. 
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the  order  of  the  court,  with  a  priority  of  lien.  Yet  the  discre- 
tion to  do  so  should  be  exercised  with  very  great  care.  The 
payment  of  such  debts  stands,  prima  facie,  on  a  different  basis 
from  the  payment  of  claims  arising  under  the  receivership, 
while  it  may  be  brought  within  the  principle  of  the  latter  by 
special  circumstances."* 

§  7120.  Not  Necessary  that  the  Payment  of  Such  Claims 
should  be  Made  a  Condition  Precedent  to  the  Granting  of  a 
Receivership.  —  While  it  is  better  for'  the  court,  when  applied 
to  by  the  trustee  in  the  mortgage  to  appoint  a  receiver,  to 
require  the  trustee  to  consent  of  record,  as  a  condition  of  the 
appointment,  that  such  claims  shall  be  paid  in  priority  to  the 
mortgage,  yet  it  does  not  at  all  follow  that.it  is  necessary  for 
such  consent  to  be  exacted  and  given,  in  order  to  enable  the 
court  to  make  such  claims  a  prior  charge,  both  upon  the 
earnings  and  corpus  of  the  property,  and  to  issue  receiver's 
certificates  accordingly.  The  reason  is,  that  the  jurisdiction 
so  to  do  does  not  rest  upon  the  consent  of  the  mortgage 
creditors,  through  their  trustee  or  otherwise,  but  rests  upon 
the  principle  of  equity  that  he  who  seeks  equity  must  do 
equity;  and  it  becomes  a  condition  precedent  to  the  granting 
of  the  relief  prayed  for  by  the  bill,  namely,  the  foreclosure  of 
the  mortgage.* 

§  7121.  Unsecured  Debts  Contracted  for  the  Original  Con- 
struction of  Railroads  not  Preferred.  —  The  general  rule  is, 
that  an  unsecured  debt,  contracted  for  the  original  construction 
of  a  railroad,  "is  not  entitled  to  priority  over  subsequent  mort- 
gages; and  it  seems  that  the  recent  doctrine  of  the  Supreme 


*  Miltenberger  v.  Logansport   E.  &c.  E.  Co.,  41  Ted.  Eep.  551 ;  Blair 

Co.,  106  U.  S.  286,  311;  again  quoted  v.  St.  Louis  &c.  E.  Co.,  22  Fed.  Eep. 

in  Union  Trust  Co.  v.  Illinois  Mid-  471 ;  Farmers'  Loan  &  Trust  Co.  v. 

land  E.  Co.,  117  U.  S.  434,  457.  Kansas  City  &c.  E.  Co.,  53  Fed.  Eep. 

^  That  such  consent  is  not  neces-  182,  189.     As  to  granting  receiver- 

sary,  see  Fosdick  v.  Schall,  99  U.  S.  ships  on  condition,  see  ante,  §§  6824, 

235;  Central  Trust  Co.  v.  St.  Louis  6825. 
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Court  of  the  United  States'  does  not  extend  so  far  as  to  give 
priority  to  claims  of  this  kind.* 

§  7123.  Claims  for  Materials  and  Labor  Furnished  In 
Building  a  KaUroad.  —  Whether  claims  for  materials  fur- 
nished and  labor  expended  in  building  a  railroad  ought  to 
have  preference  over  a  prior  mortgage  covering  after-acquired 
property,  furnishes  a  nice  question  for  judicial  casuistry,  and 
a  question  on  which  a  good  deal  may  be  fairly  said  on  both 
sides.  If  the  mortgage  was  duly  recorded  within  the  State 
and  county  within  which  the  materials  were  furnished  or  the 
labor  done,  then,  upon  general  principles  relating  to  mort- 
gages of  after-acquired  property,  the  mortgage  would  have 
priority  of  lien;  because  the  persons  furnishing  the  labor  or 
materials  would  have  notice  of  the  mortgage,  and  would  know 
that,  under  the  principles  of  equity,  the  lien  of  it  had  attached 
to  the  property  of  the  railroad  upon  which  their  labor  and 
materials  would  be  expended,  and  that  they,  as  against  the 
bondholders  under  the  mortgage,  would  be  remitted  to  the 
position  of  general  creditors,  contracting  and  acting  upon 
the  faith  of  the  solvency  of  the  corporation  merely.  On  the 
other  hand,  the  rule  or  principle  of  public  policy  which  un- 
derlies all  the  existing  statutes  which  give  liens  to  mechanics, 
laborers,  and  material-m,en,  demands  that  a  lien  shall  be  given 
to  one  who  furnishes  labor  or  materials  for  a  permanent 
structure,  and  thereby  completes  the  structure,  in  preference 
to  the  prior  mortgagee,  who  does  no  more  than  lend  money 
to  the  person  or  corporation  which  is  to  become  the  owner  of 
the  structure,  without  any  regard  to  the  use  to  which  such 
corporation  shall  put  the  money.* 

§  7123.  Claims    for   Unliquidated   Damag'es  not  Entitled 
to  Preference  over  Prior  Mortgages.  —  It  may  be  stated  in 

'  InFosdickt).  Schall,99U.  S.235.      City  &c.  R.  Co.,  53  Fed.  Rep.  182; 

»  Wood  V.  Guarantee  &c.  Co.,  128     ante,  §  6260. 
U.  S.  416 ;   Cowdrey  v.  Galveston  E.  '  See  the  observation  of  Mr.  Jus- 

Co.,  93  U.  S.  352.    But  compare  Farm-     tice  Gaines  in  Mcllhenny  v.  Binz,  80 
era'' Loan  &    Trust    Co.  ».  Kansas     Tex.  1;  a.  c.  26  Am.  St.  Rep.  705,  723. 
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general,  and  on  grounds  that  will  appear  obvious  without 
argument,  that  claims  against  a  corporation  for  unliquidated 
damages,  whether  springing  out  of  breaches  of  its  contracts 
or  out  of  torts  simpliciter,  arising  before  the  appointment  of  a 
receiver,  will  not  be  a  charge  upon  the  funds  in  his  hands,  or 
upon  the  proceeds  accruing  from  a  foreclosure  sale  of  the 
property  of  the  corporation;*  since  it  would  be  against  the 
crudest  conception  of  the  obligation  of  a  contract  embraced 
in  a  mortgage,  to  hold  that  it  could  be  impaired,  even  to  the 
extent  of  being  rendered  valueless,  by  the  subsequent  torts  of 
the  mortgagor.  Some  reasons  may  exist  requiring  a  modifi- 
cation of  this  principle  in  the  case  of  receivers  of  railroads. 
The  operation  of  a  railroad  can  only  be  carried  on  by  the 
concurrent  action  of  a  large  number  of  agents  and  servants, 
and  damages  will,  in  the  ordinary  course  of  human  expe- 
rience, be  inflicted  to  a  considerable  extent  through  their 
negligence,  upon  the  owners  of  adjacent  property,  and  upon 
passengers  and  goods  in  the  course  of  transit  over  its  line. 
It  is  not,  therefore,  an  unjust  conclusion  that,  when  the  bond- 
holders under  a  railway  corporation  apply,  through  their 
trustee,  for  the  extraordinary  aid  of  a  court  of  equity  in  the 
form  of  a  receiver,  pending  a  proceeding  to  foreclose  their 
mortgage,  the  court  ought  to  impose  upon  them,  as  a  condition 
precedent  to  the  appointment  of  a  receiver,  the  requirement 
that  the  receiver  should  pay,  out  of  the  income  which  should 
come  into  his  hands,  not  only  the  arrearages  due  by  the  com- 
pany for  the  necessary  operation  of  its  road,  but  those  dam- 
ages which  have  arisen  in  its  ordinary  operation,  and  which 
have  not  been  satisfied.  We  have  elsewhere  set  out  an  order 
embracing  such  a  provision  made  by  a  judge  possessing  a 
very  high  sense  of  equity.* 

'  Central  Trust  Co.  v.  Wabash,  St.  against   the    payment    of    damages 

Louis  &c.  R.  Co.,  32  Fed.  Eep.  566;  claimed  by  a  number  of  poor  farmers 

atite,  §  6260.  for  the  destruction  of  their  stacks  of 

'  Ante,  i  6825.  The  writer  remem-  hay  and  grain  by  a  fire  negligently 
bers  a  painful  case  where,  under  the  communicated  from  a  locomotive  of 
strict  rule  above  stated,  he  felt  bound  a  railroad  company  only /we  days  be- 
to  report,  as  a  master  in  chancery,  fore  it  went  into  the  hands  of  a  re- 
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§  7134.  Payment  of  Damagres  to  Employes  Injured  in  the 
liine  of  their  Duty.  —  Although  there  may  be  difficulty  in 
justifying,  on  strict  legal  theories,  the  payment  of  damages 
out  of  trust  funds,  —  yet  where  a  receiver  has  been  placed  in 
charge  of  such  a  property  at  the  request  of  the  bondholders 
under  a  mortgage,  to  operate  it  for  their  benefit  pending  their 
suit  to  foreclose  the  mortgage  and  reorganize  the  company 
in  case  they  become  the  purchasers  at  the  foreclosure  sale,  it 
is  a  conclusion,  justified  on  grounds  of  public  policy,  that  the 
trust  fund  in  the  hands  of  the  receiver,  —  that  is  to  say,  the 
current  earnings,  and,  if  necessary,  the  proceeds  of  the  fore- 
closure sale,  —  should  be  charged  with  the  damages  accruing 
to  employes  from  negligence,  where  the  circumstances  are 
such  that  they  would  have  had  a  right  of  action  against  the  cor- 

,  poration  had  it  been  in  possession  of  its  property;  and,  as  we 
shall  see  hereafter,'  the  universal  rule  is,  that  such  damages 
are  payable  by  the  receiver.  But  where  the  circumstances 
are  such  that  the  injured  employ^  could  not  have  maintained 
an  action  for  damages  against  the  corporation  had  it  been  in 
possession,  will  the  receiver  be  justified  in  paying  him  wages 
during  the  period  of  his  recovery,  or  in  other  ways  expending 
money  for  his  relief?     It  has  been  held,  by  an  enlightened 

.  and  humane  judge,  that  it  is  just  and  good  policy,  for  the 
receiver  in  such  a  case  to  pay  wages  to  the  injured  employ^ 
during  the  period  necessarily  required  for  his  recovery,  where 
his  own  carelessness  did  not  contribute  to  the  injury.^ 

ceiver.    The  learned  judge,  who  made  sert  in  the  order  the  clause  referred 

the  order  above  referred  to,  presided  to. 

in  that  case,  and  possibly  the  recol-  '  Post,  §  7160. 

lection    of    that    and    other    similar  '  Missouri  Pac.   E.   Co.  v.  Texas 

hardships   encountered  in  his  judi-  &c.  R.  Co.,  33  Fed.  Eep.  701,  Par- 

cial  experience,  induced  him  to  in-  dee,  J. 
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CHAPTER   CLXIX. 


ACTIONS  AGAINST  THE  EECEIVEE. 


Section 

7128.  Leave  to  bring  actions  against 

the  receiver. 

7129.  Appealing  from  orders  granting 

such  leave. 

7130.  Circumstances     under     which 

such  leave  granted  or  de- 
nied. 

7131.  Effect  of   the  act  of  Congress 

dispensing  with  the  neces- 
sity of  leave  to  sue  re- 
ceiver. 

7132.  Further  of  this  statute. 

7133.  The  same  subject  continued. 

7134.  Removal   to  Federal    court   of 

actions  brought  against  re- 
ceiver in  State  court. 

7135.  Eevivor    against    receiver     of 

actions  commenced  against 
corporation. 

7136.  When    receiver    not    properly 

ioined  with  the  corporation. 


Section 

7137.  Suing  the   receiver  instead  of 

intervening. 

7138.  Reviving  against   receiver    ac- 

tions commenced  against 
corporation  and  restraining 
receiver  from  pleading  stat- 
ute of  limitation. 

7139.  When  receiver  and  corporation 

cannot  be  made  parties. 

7140.  Indemnity  for  expenses  of  liti- 

gation against  the  receiver. 

7141.  Receiver   entitled    to    any  de- 

fenses which  the  corporation 
could  make. 

7142.  Liens  of  judgments    recovered 

against  the  receiver  after  dis- 
charge. 

7143.  Proceedings  to  condemn  land  in 

the  hands  of  receivers. 

7144.  Condemning  land  in  the  hands 

of  receivers. 


§  7128.  Leave  to   Bring'  Actions  against  the  Receiver.  — 

One  of  the  objects  of  appointing  a  receiver  is  to  bring  the  en- 
tire administration  of  the  property  under  the  superintendence 
of  one  court,  to  the  end  that  justice  may  be  evenly  balanced 
among  all  the  contending  claimants.  It  is  entirely  inconsis- 
tent with  this  object  to  allow  any  party,  who  thinks  he  has  a 
cause  of  action  affecting  the  property,  to  bring  an  independ- 
ent action  against  the  receiver.  This  would  withdraw  from 
the  court  appointing  the  receiver  that  plenary  jurisdiction 
over  the  subject  of  the  trust  which  is  necessary  to  its  admin- 
istration, and  would  scatter  the  jurisdiction  among  different 
courts.  It  would,  moreover,  result  in  disturbing  the  posses- 
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sion  of  the  receiver.  It  would  have  the  further  effect  that  it 
might  never  be  possible  to  wind  up  the  trust,  because  actions 
might  be  brought  in  other  jurisdictions  and  delayed  inter- 
minably. If  such  actions  were  permitted  to  be  brought  with- 
out leave  of  the  court  appointing  the  receiver,  the  court  would 
thus  effectually  lose  control  of  the  administration,  and  one  of 
the  principal  objects  in  taking  charge  of  it  by  the  court's  offi- 
cer would  be  defeated.  The  rule  of  equity  therefore  is, — and 
it  may  be  assumed  that  this  rule  obtains  in  most  jurisdictions 
unless  changed  by  statute,  —  that  no  actiqn  can  be  prosecuted 
against  a  receiver  without  first  obtaining  the  consent  of  the 
court  appointing  the  receiver,  which  consent  must,  under  most 
remedial  systems,  be  averred  and  proved.  The  doctrine  on 
this  subject  does  not  pertain  specially  to  receivers  of  corpora- 
tions, but  pertains  to  the  law  of  receivers  generally;  and  the 
author,  therefore,  contents  himself  with  referring,  for  a  gen- 
eral statement  of  it,  to  the  text  of  a  work  of  high  authority, 
and  with  citing  the  cases  there  referred  to.^  The  rule  applies 
to  all  actions,  whether  ex  contractu  or  ex  delicto,  and  it  applies 
equally  to  actions  where,  according  to  the  course  of  the  com- 
mon law,  either  party  would  be  entitled  to  a  jury  trial;  and  it 
is  no  deprivation  of  the  constitutional  right  of  jury  trial  to 
deny  such  leave  in  actions  sounding  in  damages.^    The  Su- 

1  High  on  Receivers  (2ded.),  §  254;  3  pgd.  Rep.  97;  s.  c.  2  Flipp.  (TJ.  S.) 

citing  the  following  authorities :  Tay-  704 ;  Meredith  Village  Sav.  Bank  v. 

lor  V.  Baldwin,  14  Abb.  Pr.  (N.  Y.)  Simpson,    22    Kan.    414.      See   also 

166;  Wray  w.  Hazlett,  6  Phila.  (Pa.)  Evelyn  v.  Lewis,  3  Hare,   472;    Re 

155;  DeGroott).  Jay,  30  Barb.  (N.  Y.)  Perrsse,  8  Ir.  Eq.  Ill;  Parr?;.  Bell,  9 

483;  8.   c.  9  Abb.   Pr.   (N.  Y.)   364;  Ir.  Eq.  55;   Tink  «;.  Rundle,  10  Beav. 

Miller  v.  Loeb,  64  Barb.  (N.  Y.)  454;  318;  Paynes. Baxter, 2 Tenn.  Ch.  517. 

Randfleld  v.  Randfield,  3  De  Gex,  F.  See    contra,  Kinney  v.  Crocker,    18 

&J.  766;  reversing  s.c.lDrury&Sm.  Wis.  74;  Paige  v.  Smith,   99  Mass. 

310 ;  Keen  ■;;.  Breckenridge,  96  Ind.  69 ;  395 ;  St.  Joseph  &o.  R.  Co.  v.  Smith, 

Melendy  t).  BarDour,  78Va.  544;  Bar-  19  Kan.  225;  Meeker  v.  Sprague,   5 

ton  V.  Barbour,  104  U.  S.  126;  affirm-  Wash.  242;  s.  c.  31  Pac.  Rep.  628. 
ing  s.  c.  3  McArthur   (D.  C),  212;  a  Barton  ?;.  Barbour,  104  U.  S.  ] 26; 

Searlei).  Choat,  25  Ch.  Div.  723;  De  affirming  s.  c.  3  McArthur  (D.  C), 

Graffenried  v.  Brunswick  &c.  R.  Co.,  212,  which  is  the  leading  Federal  case 

57  Ga.  22 ;  Thompson  v.  Scott,  4  Dill,  on  the  subject.    This  case  is  charac- 

(U.  S.)  508;  s.  c.  3  Cent.  L.  J.  737;  terized  by  an  earnest  dissenting  opin- 

Kennedy  v.  Indianapolis  &c.  R.  Co.,  ion  by  Mr.  Justice  Miller,  in  which 
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preme  Courts  of  Wisconsin  and  of  Kansas  have  qualified  the 
doctrine  by  holding  that,  while  a  party  desiring  to  bring  an 
action  against  a  receiver  may  very  properly  apply  for  leave 
so  to  do  from  the  court  whose  officer  he  is,  yet  the  failure  to 
obtain  such  relief  is  no  bar  to  the  jurisdiction  of  a  court  of 
law.'  Notwithstanding  these  decisions,  Mr.  High  regards  the 
weight  of  authority  as  supporting  the  conclusion  that  leave  to 
sue  the  receiver  is  jurisdictional  in  its  nature,  and  that  the 
omission  to  obtain  such  leave  is  fatal  to  maintaining  the  ac- 
tion;'^ and  this  is  the  doctrine  of  the  Supreme  Court  of  tlie 
United  States.*  An  exception  to  this  rule  exists  in  Indiana, 
under  peculiar  statutes  of  that  State ;  *  and  an  act  of  Congress 
dispenses  with  such  license  in  the  case  of  Federal  court  re- 


§   7129.  Appealing  from   Orders  Grantingr  Such  Lieave.  — 

According  to  the  general  rules  of  equity  procedure,  such  or- 
ders are  interlocutory  merely,  and  hence  not  appealable.  But 
in  one  jurisdiction,  an  appeal  lies  from  such  an  order,  and  the 
motion  to  dismiss  such  an  appeal  has  been  denied,  and,  upon 
consideration  of  the  merits,  the  order  affirmed.'*  The  rule  for 
the  decision  of  such  an  appeal,  is  that  such  an  application,  in 
the  absence  of  statute,  is  addressed  to  the  sound  discretion  of  the 
court,  whose  officer  the  receiver  is,  and  that  there  is  no  pre- 
sumption that  the  court  will  not  do  as  full  and  exact  justice 
to  all  the  claimants  before  it  in  the  original  suit  as  would  be 
done  by  their  prosecuting  independent  actions.'  This  is  tan- 
he  described  the  abuses  which  had  To  the  same  effect  see  St.  Joseph  &c. 
attended  railway  receiverships  in  his  E.  Co.  v.  Smith,  19  Kan.  225. 
judicial  circuit.    Mr.  Justice  Miller  '  High    on    Receivers     (2d     ed.), 

cited,  as  supporting  his  view,  the  fol-      §  254  a;  citing  Meredith  Village  Sav. 
lowing  cases:    Angel  v.  Smith,  9  Ves.      Bank  v.  Simpson,  22  Kan.  414. 
Jr.  335;   Hills  v.  Parker,  111  Mass.  »  Barton  «.  Barbour,  104  U.  S.  126. 

508;  s.  c.  15  Am.  Eep.  63;  Ohautau-  *  See  Ohio  &c.  E.  Co.  v.  Fitch,  20 

que  County  Bank  v.  Eisley,  19  N.  Y.      Ind.  498;  McKinney  v.  Ohio  &c.  R. 
369;  8.  c.  75  Am.  Dec.  347  ;  Camp  v.      Co.,  22  Ind.  99;  Louisville  &c.  R.  Co. 
Barney,  4  Hun  (N.  Y.),  373;  Sprague      v.  Cauble,  46  Ind.  277. 
^).  Hmith,  29  Vt.  421;    s.  c.  70  Am.  ^  Post,  §7131. 

Dec.  424.  6  Meeker  v.  Sprague,  5  Wash.  242 ; 

'  Kinney  v.  Crocker,  18  Wis.  74.      s.  c.  31  Pac.  Eep.  628. 

'  Ibid. 
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tamount  to  holding  that  the  denial  of  such  leave  will  not  be 
reversed  in  any  case  on  appeal,  except  where  the  circumstances 
are  so  extraordinary  or  peculiar  as  to  make  it  clear  that  there 
was  an  abuse  of  discretion  in  denying  it. 

§  7130.  Circumstances  under  Which  Such  Licave  Granted 
or  Denied.  —  Where,  in  an  action  against  a  corporation,  a 
receiver  is  appointed,  and  all  persons  holding  claims  against 
the  corporation  are  brought  into  court,  and  notified  to  appear 
and  wage  their  claims,  an  application  by  a  claimant  so  appear- 
ing, forleave  to  bringan  independent  action  against  the  receiver 
to  foreclose  certain  mortgages  upon  the  corporate  property, 
will  be  denied;  since  the  rights  of  such  claimant  can  be  more 
properly  adjudicated  in  the  original  action.'  But  where  the 
claim  consists  of  a  strictly  legal  cause  of  action  for  damages 
resulting  from  a  tort,  for  instance  from  the  negligence  of  the 
employes  of  the  receiver  in  discharging  their  duties, — then, 
according  to  an  opinion  of  the  Court  of  Errors  and  Appeals  of 
New  Jersey,  in  which  the  subject  was  ably  and  carefully  con- 
sidered by  Chief  Justice  Beasley,  the  claimant  has  the  legal 
right  to  a  trial  by  jury,  and  consequently  to  prosecute  his  claim 
in  the  form  of  an  action  at  law  against  the  receiver.  Such  an 
action,  it  is  further  held,  cannot  be  brought  without  the  per- 
mission of  the  Chancellor,  but  such  permission  cannot  be  re" 
fused  unless  the  claim  is  manifestly  unfounded  and  vexatious.'^ 

^  Meeker  v.  Sprague,  5  Wash.  242 ;  not  appealed  from  the  order  refusing 

«.  c.  31  Pac.  Rep.  628.  leave  to  bring  auch  action,  the  court, 

'  Palys  V.  Jewett,  32  N.  J.  Eq.  302.  though  not  without  some  misgivings. 

The  case  was  an  appeal  from  the  Vice-  concluded  to  re-examine  the  cause  on 

Chancellor,  of  a  case  where  one  who  the  merits,  —  which  it  did,  reversing 

had  sustained  damages,  as  he  alleged,  the  decision  of  the  Vice-Ohancellor, 

through  the  negligence  of    the  em-  and  remanding  the   cause  with   in- 

ploy6s  of   a  railway  receiver,  in  the  structions.    The  court  considered  the 

management  of  a  train  of   cars,  in-  principles  upon  which  the  power  of 

tervened  pro  interesse  suo,    claiming  the  Chancellor  ought  to  be  exercised 

damages,  and  the  Vioe-Chancellor  de-  in  granting    and  refusing  leave    to 

cided    against  him    on    the    merits,  bring  a  separate  action.     It  is  difficult 

While  the  court  held  that  the  Vice-  to  reconcile  the  expressions,  in  this 

Chancellor  ought  to  have  allowed  him  part  of  the  opinion  of  the  court,  with 

to  bring   a  separate   action    at  law  the  conclusion  that  leave  is  necessary 

against  the  receiver,  yet  as  he  had  at  aU.    The  court  holds  that  the  con- 
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Aside  from  these  decisions,  tlie  rule  upon  which  courts  of 
equity  unquestionably  act,  is  that,  where  the  complaint  is 
made  against  a  receiver  for  an  injury  sustained  by  reason  of 
negligence  in  the  exercise  of  his  official  duties,  the  court,  whose 
officer  he  is,  may  either  itself  take  cognizance  of  the  complaint 
and  administer  justice  between  the  parties  upon  an  interven- 
ing petition  pro  inter  esse  suo,  filed  by  the  party  aggrieved,  or 
may  allow  such  party  to  bring  his  action  at  law  for  the  injury.' 
And  the  same  practice  would  obtain  in  the  case  of  a  claim 
founded  on  any  other  tort  simpliciter,  committed  by  the  re- 
ceiver or  those  under  his  power  or  control.  On  the  other 
hand,  where  leave  has  not  been  obtained,  separate  actions 
against  a  receiver  may  be  enjoined.^ 

§  7131.  Effect  of   the  Act  of    Congress    Dispensing  with 
the  Necessity  of  Leave  to  Sue  Receiver.  —  An  act  of  Congress 


stltutional  right  of  trial  by  jury  is,  in 
such  cases,  as  in  other  cases,  an  abso- 
lute right.  The  court  also  concludes 
that  the  supposition  that  a  court  of 
chancery  ' '  can  entertain  an  action 
for  tort  to  the  person,  becomes  un- 
reasonable in  the  extreme."  Ibid. 
317.  The  opinion  seems  to  be  incon- 
sistent with  itself  in  this,  that  while 
it  holds  that  a  trial  by  jury  is  an 
absolute  constitutional  right,  it  yet 
concedes  that,  before  a  party  can  get 
this  right,  he  must  apply  to  the  Chan- 
cellor and  satisfy  the  Chancellor  that 
his  claim  is  not  unfounded  and  vexa- 
tious. The  only  meaning  which  can 
reconcile  this  concession  with  the  rest 
of  the  opinion  is,  that  he  must  ex- 
hibit to  the  Chancellor  evidence  suf- 
ficient to  make  out  s,  prima  facie  case, 
such  as  would  entitle  him  to  go  to  a 
jury,  if  he  were  suing  in  a  court  of 
law ;  for  this  is  the  only  limitation 
which  courts  put  upon  the  right  of 
trial  by  jury  in  actions  at  law  sound- 
ing in  damages.  In  all  such  cases, 
the  judge  must  see  as  a  preliminary 
question,  sometimes  called  a  question 
5G54 


of  law,  but  really  a  question  of  fact,  — 
that  there  is  some  evidence  upon  which  ■ 
a  jury  may  not  unreasonably,  or  at 
least  not  violently,  conclude  that  the 
plaintiff  has  the  right  to  recover ;  and 
if  the  judge  sees  no  such  evidence,  he 
should  withdraw  the  case  from  the 
jury,  and  compel  the  plaintiff  to  take 
a  nonsuit.  2  Thomp.  Trials,  §  2242, 
et  seg.  The  meaning  of  this  decision 
must  be  that  the  Chancellor  may  ex- 
ercise the  same  authority  in  disposing 
of  the  preliminary  question,  upon  the 
motion  for  leave  to  bring  an  action 
at  law  against  his  receiver,  so  far  as 
to  see  that  the  plaintiff  will  be  able 
to  present  evidence  in  such  an  action 
which  will  entitle  him  to  go  to  a  jur\-. 
Otherwise,  the  refusal  of  leave  to 
bring  the  action  is  no  deprivation  of 
the  right  of  trial  by  jury. 

1  Parker  v.  Browning,  8  Paijii.' 
(N.  Y.),  388;  s.  c.  35  Am.  Dec.  717; 
Murphy  v.  Holbrook,  20  Ohio  St  .137 ; 
s.  c.  5  Am.  Eep.  633. 

"  Attorney-General  t).  North  Amer- 
ican Life  Ins.  Co.,  6  Abb.  N.  Gas. 
(N.  y.)  293. 
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passed  on  the  3d  of  March,  1887,  — provoked  by  the  abuses  of 
Federal  court  railway  receiverships,  —  dispenses  with  the  ne- 
cessity of  obtaining  leave  of  the  court  before  bringing  an 
action  against  a  receiver,  in  the  following  language :  "  That 
every  receiver  or  manager  of  any  property  appointed  by  any 
court  of  the  United  States  may  be  sued  in  respect  of  any  act 
or  transaction  of  his  in  carrying  on  the  business  connected 
with  such  property,  without  the  previous  leave  of  the  court 
in  which  such  receiver  or  manager  was  appointed;  but 
such  suit  shall  be  subject  to  the  general  equity  jurisdiction 
of  the  court  in  which  such  receiver  or  manager  was  ap- 
pointed, so  far  as  the  same  shall  be  necessary  to  the  ends 
of  justice."^  The  plain  meaning  of  the  statute  is,  that  it 
gives  to  any  party,  who  thinks  he  has  a  cause  of  action 
against  a  receiver  appointed  by  a  court  of  the  United  States, 
the  untrammelled  right  to  bring  an  action  against  such  re- 
ceiver in  any  court  having  jurisdiction.  State  or  Federal. 
Such  claimant  can  prosecute  his  claim  to  judgment,  and  there 
his  remedy  in  the  court  in  which  he  brings  the  action  stops. 
He  cannot  have  execution  upon  the  judgment  against  any 
property  in  the  hands  of  a  receiver,  because  that  would  dis- 
turb the  possession  of  the  receiver;  but  the  manner  in  which 
the  judgment  shall  be  paid,  and  the  adjustment  of  the  equi- 
ties subsisting  between  him,  as  a  judgment  creditor,  and  other 
claimants  against  the  funds  in  the  hands  of  the  receiver,  are 
exclusively  for  the  determination  of  the  court  whose  officer 
the  receiver  is.^  But  the  manner  in  which  the  judgment 
shall  be  paid  does  not  affect  the  jurisdiction  of  the  court  in 
which  the  action  is  brought,  conclusively  to  establish,  by 
judgment,  the  existence  and  extent  of  a  demand  against  the 
funds  in  the  hands  of  a  receiver.'  A  cause  of  action  arising 
out  of  personal  injuries  received  through  the  negligence  of  the 
servants  of  the  receiver  of  a  railway,  constitutes  an  "  act  or 

»  Act  Cong.  March  3, 1887,  ch.  373,      433 ;  now  published  in  1  Supp.  to  Rev. 
§  2 ;  24  U.  S.  Stats,  at  Large ;  as  cor-      Stats.  U.  S.  611,  613. 
reded  and   re-enrolled   by  Act   Cong.  ^  Diijingham  i;.  Russell,  73  Tex.  47 ; 

Aug.  13,  1888 ;  25  U.  S.  Stat,  at  Large,     s.  c.  15  Am.  St.  Rep.  753. 

»  Md. 
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transaction"  of  the  receiver,  within  the  meaning  of  this  stat- 
ute; and  it  is  not  necessary  to  obtain  leave  of  the  court  ap- 
pointing the  receiver  in  order  to  maintain  an  action  against 
him  in  a  State  court  for  such  cause.* 

§  7132.  Further  of  This  Statute.  —  It  is  to  be  observed  that 
the  statute  provides  that  "  such  suit  shall  be  subject  to  the 
general  equity  jurisdiction  of  the  court  in  which  such  re- 
ceiver or  manager  was  appointed,  so  far  as  the  same  shall  be 
necessary  to  the  ends  of  justice."  "  This  clause  of  the  act," 
said  Caldwell,  J.,  "  establishes  no  new  rule,  but  is  merely  de- 
claratory of  the  previously  existing  law.  The  receiver  holds 
the  property  for  the  benefit  of  all  persons  having  any  interest 
in  or  lien  upon  it.  The  road  is  a  unit.  Broken  into  parts, 
or  deprived  of  its  rolling  stock,  its  value  would  be  greatly  im- 
paired. Suits,  therefore,  which  seek  to  deprive  the  receiver 
of  the  possession  of  the  property,  and  all  process  the  execution 
of  which  would  have  that  effect,  are  subject  to  the  control  of 
the  court  appointing  the  receiver,  so  far  as  may  be  necessary 
to  the  ends  of  justice.  The  marshaling  of  the  assets,  and  the 
orderly  distribution  of  the  fund  or  property  according  to  the 
rights  and  equities  of  the  several  parties  in  interest,  is  not  to  be 
interfered  with  by  the  judgment  or  process  of  the  State  court. 
The  judgment  of  the  State  court  is  conclusive  as  to  the  amount 
of  the  debt,  but  the  time  and  mode  of  its  payment  must  be 
controlled  by  the  court  appointing  the  receiver."  ^  It  has 
been  observed,  in  further  comment  on  the  above  statute,  that 
the  receiver  of  a  Federal  court,  when  sued  in  a  State  court, 
should  have  the  right  to  appeal  to  the  proper  appellate  court 
of  the  State,  for  the  purpose  of  correcting  any  errors  of 
the  court  in  which  he  is  sued.  This  language  was  not  in- 
tended, of  course,  to  be  admonitory  to  the  State  courts;  be- 
cause such  right  of  appeal  may  undoubtedly  be  exercised  by 

1  Fordyce  v.  Withers  (Tex.  App.),  441;  Brown  v.  Gay,  76  Tex.  444;  Dil- 

20  S.  W.Rep.  766.    To  the  same  effect  lingham  v.  Eussell,  73  Tex.  47;  a.  c. 

are  Texas  Pac.  R.  Co.  v.  Johnson,  76  16  Am.  St.  Rep.  753. 
Tex.  421;  s.  c.  18  Am.  St.  Rep.  60;  •'  Central  Trust  Co.  v.   St.   Louis 

Texas  Pac.  R.  Co.  v.  Griffin,  76  Tex.  &c.  E.  Co.,  41  Fed.  Eep.  551,  555. 
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the  receiver  in  every  case  where  an  individual  defendant,  if 
sued  on  like  demand,  could  exercise  it.  It  was  intended  by 
the  court  as  a  rule  for  the  guidance  of  its  own  receivers;  and 
the  learned  judge  added:  "Appeals  should  not  be  taken  for 
delay,  but  that  justice  may  be  done.  When  the  receiver,  in 
good  faith,  takes  an  appeal,  he  should  not  be  required  hy  this 
court  to  execute  a  supersedeas  bond.  The  receiver  is  an  offi- 
cer of  the  court.  His  possession  of  the  property  is  the  pos- 
session of  the  court.  The  property  of  the  railroad  stands  as 
security  for  all  the  obligations  of  the  court  incurred  in  its 
operation.  The  receiver,  no  more  than  the  judge  of  the 
court,  should  be  required  to  become  personally  bound  as  a 
condition  of  his  appealing,  in  good  faith,  from  the  judgment 
of  a  State  court  rendered  against  hita  in  his  official  capacity. 
The  court  will  not  part  with  the  possession  of  the  property  un- 
til the  obligations  incurred  by  the  receiver  are  paid,  or  proper 
provision  is  made  to  secure  their  payment."  *  The  court  ac- 
cordingly sustained  an  objection  to  a  clause  in  an  order  of 
the  court  appointing  a  receiver,  which  required  him,  when 
sued,  to  execute  a  supersedeas  bond  in  case  he  should  appeal. 
Moreover,  the  effect  of  the  act  of  Congress  is  to  abrogate  all 
discretionary  power  of  the  Federal  court  with  reference  to  the 
bringing  of  actions  against  its  receiver,  but  on  the  contrary 
it  becomes  the  duty  of  the  court  fairly  to  give  effect  to  the 
statute.  When,  therefore,  its  receivers  remove  themselves 
and  their  principal  offices  into  another  State,  the  court  will 
direct  that  service  of  process  made  upon  the  clerk  or  station 
agent  of  its  receiver,  at  any  station  or  depot  of  the  railroad  in 
the  county  where  the  process  is  issued,  shall  be  deemed  a 
good  and  valid  service.^  The  court  concluded  that  such  ser- 
vice would  be  good  under  the  act  of  Congress  and  under  the 
statutes  of  Arkansas;  but  the  object  of  the  service  was  to  re- 
move all  doubt  upon  the  question,  so  far  as  concerned  the 
manner  in  which  the  Federal  court  would  subsequently  treat 
judgments  recovered  in  the  State  courts  upon  such  service: 

»  Central  Trust  Co.  v.  St.  Louia  &c.  R.  Co.,  41  Fed.  Eep.  551,  555. 
>  Central  Trust  Co.  v.  fct.  Louia  &c.  E.  Co.,  40  Fed.  Eep.  426,  per  Caldwell,  J. 
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meaning  that  the  court  would  hold  them  to  be  valid  judg- 
ments, and  order  them  to  be  paid  in  due  course  of  adminis- 
tration.* 

§  7133.  The  Same  Subject  Continued. —  The  necessary 
effect  of  this  statute  is  to  give  the  right,  in  all  cases,  to  bring 
actions  in  the  State  courts  against  receivers  appointed  by  courts 
of  the  United  States,  without  first  obtaining  leave  from  the 
court  appointing  the  receiver,  and  to  give  to  the  judgment 
obtained  in  such  actions  against  the  receiver  the  same  final 
and  conclusive  effect  which  attaches  to  a  judgment  obtained 
against  any  other  suitor,  —  assuming,  of  course,  that  the  State 
court  has  jurisdiction  of  the  parties  and  the  subject-matter.  It 
is  open  to  the  receiver  to  correct  the  errors  of  the  State  court 
in  such  an  action,  by  an  appeal  to  the  supreme  or  other  ap- 
pellate court  of  the  State,  but  he  cannot  have  them  corrected 
in  the  Federal  court  .whose  officer  the  receiver  is.  Such  a 
court  will  not  qualify  its  order,  requiring  its  receiver  to  pay 
judgments  recovered  in  the  State  court,  by  adding  a  proviso 
to  the  effect  that,  when  it  is  shown  that  the  judgment  is  for 
a  grossly  excessive  amount,  the  Federal  court  will  reduce  it  to 
a  just  and  reasonable  sum.  "  This  court,"  said  Caldwell,  J., 
"  will  not  entertain  the  suggestion  that  its  receiver  will  not 

obtain  justice  in  the  State  courts This    court  is  not 

invested  with  appellate  or  supervisory  jurisdiction  over  the 
State  courts,  and  cannot  annul,  vacate,  or  modify  their  judg- 
ments." ^    It  is  also  perceived  that  the  statute  uses  the  lan- 

'  The  form  of  the  order  in  the  mons  or  writ,  heretofore  or  hereafter 
particular  case  was  as  follows :  "  It  issued  against  said  receivers  in  this 
appearing  to  the  court  that  S.  W.  State,  upon  the  clerk  or  station  agent 
Fordyce,  and  A.  H.  Swanson,  the  re-  of  said  receivers  at  any  station  or 
ceivers  in  this  causej  have  established  depot  of  said  railroad  in  the  county 
their  oflSce,  and  have  their  official  where  the  same  was  or  may  be  issued, 
domicile  as  such  receivers,  in  St.  shall  be  deemed  and  considered  as  a 
Louis,  Missouri,  and  that  they  can-  good  and  valid  service  of  such  sum- 
not  be  personally  served  with  process  mons  or  writ  on  said  receivers.'' 
issued  against  them  by  the  courts  in  Central  Trust  Co.  v.  St.  Louis  &c.  E. 
the  State,  because  they  are  not  found  Co.,  40  Fed.  Rep.  426,  428. 
in  this  State,  —  it  is  therefore  ordered  ^  Central  Trust  Co.  v.  St.  Louis  &c. 
that  the  service  of  a  copy  of  any  sum-  E.  Co.,  41  Fed.  Eep.  551,  555 ;  citing 
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guage,  "  may  be  sued  in  respect  of  any  act  or  transaction  of 
his  in  carrying  on  the  business  connected  i^-ith  such  prop- 
erty," etc.  It  was  not  intended,  by  the  use  of  the  word  "  his," 
to  limit  the  right  to  sue  without  leave  of  the  court,  to  cases 
where  the  cause  of  action  arises  from  the  conduct  of  the  re- 
ceiver himself  or  his  agents.  On  the  contrary,  with  respect  to 
his  liability,  the  receiver  stands  substantially  in  the  place  of 
the  corporation;  and  he  is  therefore  suable,  under  the  statute, 
without  leave  of  the  court,  upon  a  cause  of  action  arising  from 
the  theoretical  tort  of  his  predecessor  in  the  office.  "His 
position  is  somewhat  analogous  to  that  of  a  corporation  sole, 
with  respect  to  which  it  is  held  by  the  authorities  that  actions 
will  lie  by  and  against  the  actual  incumbents  of  such  corpora- 
tions for  causes  of  actions  accruing  under  their  predecessors 
in  office.^  If  actions  were  brought  against  the  receivership 
generally,  or  against  the  corporation  by  name,  '  in  the  hands 
of,'  or  '  in  the  possession  of,'  a  receiver,  without  stating  the 
name  of  the  individual,  it  would  more  accurately  represent 
the  character  or  status  of  the  defendant.  So  long  as  the  prop- 
erty of  the  corporation  remains  in  the  custody  of  the  court 
and  is  administered  through  the  agency  of  a  receiver,  such 
receivership  is  continuous  and  uninterrupted  until  the  court 
relinquishes  its  hold  upon  the  property,  though  its  personnel 
may  be  subject  to  repeated  changes,^  Actions  against  the 
receiver  are  in  law  actions  against  the  receivership,  or  the 
funds  in  the  hands  of  the  receiver,  and  his  contracts,  misfeas- 
ances, negligences,  and  liabilities  are  official  and  not  personal, 
and  judgments  against  him  as  receiver  are  payable  only  from 
the  funds  in  his  hands."'  It  is  also  held  that  the  question 
whether  the  person  holding  the  office  of  receiver  under  a  Fed- 
eral court  can  be  held  responsible  for  the  acts  of  his  predeces- 
sor ill  the  same  office,  is  not  a  Federal  question,  but  a  question 
of  general  law} 

Randall  ■;;.  Howard,  2  Black  (U.  S.),  ^  Compare  ante,  H  6942,  6943. 

585;  Nougue  v.  Clapp,  101  U.  S.  551.  ^  McNulta  v.  Lochridge,  141  U.  S. 

1  CitmgPolki;.Pluinmer,2Humph.  327,  331,  332. 
(Tenn.)  500 ;  s.  c.  37  Am.  Dec.  566 :  Jan-  '  Ibid. 

sen  V.  Ostrander,  1  Cow.  (N.  Y.)  670. 
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§  7134.  Kemoval  to  Federal  Courl;  of  Actions  Brought 
against  Keceiver  in  State  Court.  —  Actions  brought  against 
receivers  of  insolvent  national  banks  present  matters  of  dis- 
pute arising  under  the  laws  of  the  United  States.  Such 
actions  are  hence  removable  to  a  court  of  the  United  States, 
under  the  act  of  Congress  relating  to  the  removal  of  causes 
from  the  State  courts  to  the  Federal  courts.^  But  this  ques- 
tion must  now  be  considered  with  reference  to  the  effect  of 
the  act  of  Congress  of  1888,  already  set  out.^  Prior  to  this 
statute,  it  was  held  by  Mr.  Justice  Bradley,  at  circuit,  that 
such  a  receiver,  when  sued  for  not  surrendering  property 
alleged  to  belong  to  the  plaintiff,  enjoyed  no  exclusive  privi- 
lege of  litigating  in  the  courts  of  the  United  States,  and  could 
not  remove  the  action  into  such  a  court.'  An  actionr  against 
a  national  bank  and  a  receiver  of  its  assets,  appointed  by  the 
Comptroller  of  the  Currency,  to  secure  an  application  of  a 
part  of  the  funds  in  the  hands  of  the  receiver  in  satisfaction 
of  the  plaintiff's  claim,  is  one  in  which  the  barik  is  only  a 
nominal,  and  the  receiver  is  the  real,  party,  and  in  which  the 
defense  of  the  receiver  must  depend  on  an  interpretation  of 
the  laws  of  the  United  States.  Accordingly,  it  is  held  that 
the  Circuit  Court  of  the  United  States  has  jurisdiction  of  such 
an  action,  and  that  it  is  removable  from  a  State  court  to  that 
court.* 

§  7135.  Revivor  against  Keceiver  of  Actions  Commenced 
against  Corporation. — The  appointment  of  a  receiver  pen- 
dente lite,  of  property  after  an  action  has  been  commenced  to 
foreclose  a  mortgage  thereon,  does  not  operate  against  the 
prosecution  of  the  action  in  any  way,  either  in  bar  or  in  abate- 
ment, and  a  plea  that  sets  up  such  an  appointment  by  way  of 
defense  is  frivolous.  At  most,  such  an  appointment  can  only 
render  the  suit  defective,  such  as  may  make  it  irregular  for 

^  Act  of  Congress,  March  3,  1875;  '  Bird  «.Cockrem,  2  Woods  (U.S.), 

Supp.  to  Rev.  Stat.  U.  S.  174,  §  2;  32;  g.  c.  1  Nat.  Bank.Oas.  284. 
Davies  v.  Marine  Nat.  Bank,  24  Fed.  *  Grant  v.  Spokane  Nat.  Bank,  47 

Rep.  194.  Fed.  Bep.  673. 

"  Ante,  5  7131. 
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the  complainant  to  proceed  until  the  receiver  is  brought 
before  the  court  by  a  supplemental  bill  in  the  nature  of 
revivor.'  The  proper  course  of  procedure  in  such  a  case  is 
said  to  be  for  the  defendant  to  apply  for  an  order  that  the 
complainant  bring  the  receiver  before  the  court,  by  a  supple- 
mental bill  in  the  nature  of  a  bill  of  revivor,  within  a  time  to 
be  fixed,  or  that  the  bill  be  dismissed,  and  that  in  the  mean 
time  all  proceedings  be  stayed} 

§  7136.  When  Kecelver  not  Properly  Joined  with  the  Cor- 
poration.— It  has  been  held  that  a  receiver  of  a  bank  can- 
not be  joined  as  a  party  defendant,  in  an  action  against  the 
bank  upon  a  mere  moneyed  demand,  where  no  relief  is  prayed 
and  no  cause  of  action  is  shown  against  the  receiver  in  his 
trust  capacity.  The  court  said:  "  The  mere  fact  that  A.  is  the 
assignee  or  the  receiver  of  B.,  whether  these  be  natural  or 
artificial  persons,  will  not  justify  a  creditor  of  B.,  in  bringing 
A.  as  a  party  into  every  suit  against  B.,  or  where  the  rights 
and  the  remedies  of  the  plaintiflT,  so  far  as  appears,  end  with 
B.,  and  the  assignee  or  receiver  is  not  to  be  affected  by  the 
suit,  nor  to  be  adjudged  or  compelled  to  do  anything  for  the 
relief  of  the  plaintiff."*  It  would  seem,  from  the  doctrine  of 
this  case,  that  the  receiver  is  joined  as  a  defendant,  in  actions 
commenced  against  the  corporation,  only  where  the  action  is 
in  its  nature  possessory,  so  that  the  effect  of  the  judgment 
itself  will  be  the  restoration  of  the  property  claimed  by  the 
plaintiff  which  is  held  by  the  receiver.  But  the  foregoing 
doctrine  can  have  no  application  to  the  case  where  the  effect 
of  the  appointment  of  a  receiver  is  to  work  a  dissolution  of 
the  corporation,  or  where  the  corporation  has  been  dissolved 
prior  to  the  appointment.* 

'  Wilson  V.  Wilson,  1  Barb.  Oh.  of  pleading  in  similar  cases  at  law. 

(N.  Y.)  592.     Even  if  the  appoint-  Le  Bret  v.  Papillon,  4  East,  502,— 

ment  of  a  receiver  constituted  a  valid  referring  to  the  plea  puis  darrein  con- 

defense,  which  it  did  not,  yet  it  was  tinuance. 

pointed  out  that  it  could  not  have  -  Wilson  v.  Wilson,  1  Barb.  Oh. 

been  pleaded  in  bar  to  the  suit  gen-  (N-  Y.)  592. 

erally,  but  should  have  been  pleaded  '  Arnold  v.  Suffolk  Bank,  27  Barb, 

in  bar  of  the  further  continuance  of  the  (N.  Y.)  424,  426. 
suit  merely,  by  analogy  to  the  form         *  See  ante,  §  6893,  et  seg. 
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§  7137.  Sulngr  the  Kecelver  Instead  of  Interveningr.  —  It 

has  been  held  that  where  a  receiver  appointed  on  the  disso- 
lution of  a  corporation  advertised  for  claims,  and  made  per- 
sonal service  of  notice  to  present  claims  upon  the  plaintiff 
in  a  pending  action  against  the  corporation,  but  the  latter 
presented  no  claim,  he  could  not,  after  the  receiver  had  duly 
distributed  the  assets,  reserving  only  sufficient  to  meet  the 
expenses,  by  making  the  receiver  a  party  to  his  action,  cast 
on  the  latter  the  costs  of  the  litigation.* 

§  7138.  Reviving'  ag'alnst  Receiver  Actions  Commenced 
against  Corporation,  and  Restraining  Receiver  from  Plead- 
ing Statute  of  Limitations.  —  Regularly,  as  we  have  seen,  if 
an  action  is  commenced  against  a  corporation,  and  thereafter 
all  its  property  and  franchises  pass  into  the  hands  of  a  re- 
ceiver, it  will  be  necessary,  in  order  to  make  the  action  effect- 
ive, and  probably  in  order  to  its  further  prosecution,  that  the 
receiver  should  be  made  a  party  defendant;  but,  as  this  is 
tantamount  to  bringing  an  action  against  a  receiver  appointed 
by  a  court  of  equity,  ordinarily  the  consent  of  the  court  is 
necessary  to  the  joining  of  the  receiver  as  a  party.  Where  such 
action  was  brought  in  the  Supreme  Court  of  New  Jersey 
the  ordinary  court  of  common-law  jurisdiction  in  that  State 
against  a  railroad  company,  and  afterwards  a  receiver  of  its 
properties  was  appointed  by  the  Court  of  Chancery,  and  the 
Court  of  Chancery  allowed  the  plaintiff  to  amend  his  sum- 
mons and  declaration  by  substituting  the  receiver  as  defend- 
ant, but  with  the  proviso  "  that  the  Chancellor  of  this  State 
shall  on  application  of  the  said  plaintiff  to  him,  grant  per- 
mission and  consent  to  such  amendment  and  continuance  of 
said  suit  against  said  receiver  aforesaid  "  ;  and  the  action  at 
law  was  instituted  in  the  Supreme  Court  against  the  company 
in  time  to  avoid  the  bar  of  the  statute  of  limitations,  but  the 
bar  of  the  statute  had  attached  before  the  receiver  had  been 
properly  impleaded  as  a  defendant  under  the  order  allowing 

1  Owen  V.  Kellogg,  56  Hun  (N.  Y.),  455 ;  «.  c.  31  N.  Y.  St.  Kep.  600 ;  10  N.  Y. 
Supp.  75. 
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the  amendment,  —  the  Vice-Chancellor  held  that,  as  the  re- 
ceiver was  his  own  officer,  he  would  restrain  him  from  setting 
up  the  defense  of  the  statute  of  limitations  in  the  action  at 
law,  although  it  was  pending  in  another  court.' 

§  7139.  When  Receiver  and  Corporation  cannot  be  Made 
Parties.  —  Where,  after  action  brought  by  a  creditor  of  a  cor- 
poration against  a  trustee  to  reach  the  proceeds  of  land  al- 
leged to  have  been  obtained  by  him  from  the  corporation  in 
fraud  of  its  creditors,  a  receiver  of  the  corporation  is  ap- 
pointed in  the  people's  action  for  dissolution,  and,  under  au- 
thority of  the  court,  the  receiver  brings  an  action  to  set  aside 
the  transfer  of  the  land  by  the  corporation  to  its  trustee, 
the  court  will  not  thereafter  permit  the  corporation  and  its 
receiver  to  be  brought  in  as  parties  defendant  in  the  prior 
action,  and  thus  compel  the  receiver  to  submit  his  rights  as 
receiver  to  judgment  in  an  action  which  may  be  in  conflict 
with  the  suit  he  has  instituted  under  order  of  court.^ 

§  7140.  Indemnity  for  Expenses  of  Litigation  agrainst 
the  Keceiver.  — In  a  case  brought  in  the  Supreme  Court  of 
New  York,  to  dissolve  a  corporation  as  insolvent,  temporary 
receivers  were  appointed;  and  a  general  injunction  issued 
against  interference  with  the  corporate  property.  The  hold- 
ers and  guarantors  of  a  corporate  note  applied  for  and  pro- 
cured, against  the  receiver's  opposition,  a  modification  of  the 
injunction,  so  as  to  permit  them  to  sell  property  of  the  cor- 
poration held  as  collateral  to  the  note.  It  was  held  that  the 
special  term  had  power,  upon  motion,  to  ascertain,  by  a  ref- 
erence, whether  the  holders  and  guarantors,  or  either  of  them, 
had  a  valid  claim  against  the  receiver's  estate  for  counsel  fees 
and  other  expenses  incident  to  such  litigation  with  the  re- 
ceiver, and  if  they  had,  to  fix  the  amount.  The  remedy  was 
not  deemed  limited  to  ah  action  against  the  receiver.^ 

*  Lehigh  Coal  &  Nav.  Co.  v.  Cen-  »  People  v.  Remington,  19    Abb. 

tral  R.  Co.,  42  N.  J.  Eq.  591.  N.  Gas.  (N.  Y.)  350.    The  claimants' 

''  Colorado  Nat.  Bank  v.  Scott,  19  right  to  indemnity  did  not  rest  upon, 
Abb.  N.  Cas.  (N,  Y.)  348.  nor  was  controlled  by,   the  sections 
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§  7141.  Keceiver  Eatitled  to  Any  Defenses  Which  the 
Corporation  could  Make.  —  According  to  a  view  taken  by  the 
Supreme  Court  of  New  Jersey,  the  receiver  in  charge  of  a  rail- 
road, while  not  strictly  the  agent  of  the  company,  is  the  repre- 
sentative of  the  company  in  the  custody  of  its  property,  in  such 
a  sense  that,  when  an  action  is  brought  against  him  for  dam- 
ages alleged  to  have  been  inflicted  upon  the  plaintiff  through 
the  management  of  the  property  while  in  his  custody,  he  is 
entitled  to  set  up  any  defense  against  the  action  which  would 
have  been  available  to  the  corporation  if  the  supposed  dam- 
ages had  been  inflicted  by  it  while  in  the  possession  of  its 
property, — for  instance,  a  statute  of  limitations  requiring 
suits  for  negligence  to  be  brought  against  railroad  companies 
within  two  years.  The  court  reasoned  that,  as  the  object  of 
the  action  is  not  to  charge  the  receiver  in  his  personal  capa- 
city, but  to  charge  with  damages  the  property  in  his  posses- 
sion, it  is,  in  substance  and  effect,  an  action  against  the 
railroad  company.  "  A  judgment  in  this  action,"  said  Beasley, 
C.  J.,  "  would  constitute  an  equitable  claim  upon  the  property 
of  the  corporation,  and  would  not  subject  the  receiver  to  any 
personal  responsibility.  It  is  the  person  whose  property  will 
be  applied  to  the  payment  of  the  judgment  who  is  the  real 
defendant."  * 

§  7142.  Liiens  of  Judg'ments  Kecovered  agrainst  the  Re- 
ceiver after  Discharge.  —  A  statute  of  Iowa  creates  a  lien  for 
personal  injuries  sustained  by  the  employes  of  railway  com- 
panies from  the  time  when  such  claims  are  reduced  to  judg- 
ment.^ If  an  action  is  brought  in  that  State,  for  such  a 
cause,  against  a  receiver  while  in  custody  of  the  property  of 

of  the  New  York  Code  of  Civil  Pro-  poration,  for  any  injury  to  any  per- 

cedure,  regulating  the  allowance  of  son    or    property,   shall    be    a   lien, 

costs.    Ibid.  within  the  county  where  recovered, 

'  Bartlett  v.  Keim,  50  N.  J.  L.  260;  on  the  property  of  such  corporation, 

s.  c.  13  Atl.  7 ;  11  Cent.  Rep.  361.  and  such  lien  shall  be  prior  and  su- 

'  Iowa  Code  1873,  §  1309 :  Burling-  perior  to  the  lien  of  any  mortgage  or 

ton  &c.  R.  Co.  V.  Verry,  48  Iowa,  458.  trust  deed  executed  since  the  fourth 

The   statute    reads    as    follows:  "A  day  of  July,  1862." 
judgment  against   any  railway  cor- 
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a  railroad  company,  but,  before  the  action  has  progressed  to 
judgment,  the  railroad  property  is  sold  at  a  foreclosure  sale, 
and  the  purchasers  organize  a  new  company  to  receive  and 
operate  it, — the  judgment  thereafter  recovered   against  the 
receiver  will  not  become  a  lien  upon  the  railroad  property  in 
their  hands,  so  as  to  follow  the  property  into  the  hands  of  a 
purchaser  at  foreclosure  sale.     If  it  can  be  said  to  be  a  lien 
upon  anything,  it  will  at  most  be  a  lien  upon  the  earnings  of 
the  property  in  his  hands.*     For  like  reasons,  it  has  been 
held,  where  an  employe  of  a  railway  company  commenced 
an  action   against  it  for  a  personal  injury,  and  afterwards 
it  was  sold,  under  a  decree  of  foreclosure,  to  a  committee  of 
bondholders,  who  assigned  their  purchase  to  a  new  corpora- 
tion, after  which  date  the  plaintiff  recovered  judgment  in  his 
action,  but  against  the  old  corporation, — that  the  judgment 
was  not  a  lien  upon  the  property  in  the  hands  of  the  new 
corporation.^    The  reason  was  perfectly  obvious:  the  statute 
only  gave  a  lien  upon  the  property  of  the  corporation  against 
which  the  judgment  was  rendered,  and  not  upon  the  property 
of  another  corporation  which  might  receive  its  property  by 
purchase. 

8  7143.  Proceedings  to  Condemn  liand  in  the  Hands  of 
Keceivers.  —  It  has  been  held  that  where  a  proceeding  is 
instituted  to  condemn  land  in  the  hands  of  a  receiver,  it 
properly  takes  the  form  of  an  intervening  petition  presented  to 
the  court,  whose  officer  the  receiver  is,  and  that  the  court  has 
power  to  assess  the  damages  without  the  intervention  of  a 
jury}  It  has  been  held  by  a  Federal  court,  having  in  its 
custody,  by  its  receiver,  the  property  of  a  street  railway 
company,  that  the  court  would  extend  its  protection  so  far 
as  to  restrain  another  railway  company  from  proceeding  to 
condemn,  or  to  subject  to  its  use,  a  portion  of  the  right  of 
way  of  such  street  railway  company,  and  would  do  this  the 

>  White  V.  Keokuk  &c.  E.  Co.,  52  '  Burlington  &o.  E.  Co.  „.  Verry, 

Iowa,  97,  102.     Compare  the  Texas   ^  48  Iowa,  458 

,     ,  .  8  Pacific  Eailway  Co.  v.  W  ade,  91 

Cal.  449 ;  s.  c.  25  Am.  St.  Eep.  201. 
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more  readily,  when  such  condemnation  or  use  was  at- 
tempted to  be  had  without  any  legal  proceedings  being  taken 
for  that  purpose.^  Notwithstanding  this  decision,  it  is  sub- 
mitted that,  since  the  act  of  Congress  allowing  parties  to  bring 
actions  against  receivers  appointed  by  Federal  courts,^  it  is 
not  competent  for  such  a  court  to  enjoin  the  regular  statu- 
tory action  commenced  in  a  State  court  by  one  corporation 
to  condemn  a  portion  of  the  land,  right  of  way,  or  franchises 
of  the  corporation  whose  assets  are  in  the  hands  of  its  re- 
ceiver, but  that  all  questions  as  to  the  right  of  condemnation 
would  be  determinable  in  such  condemnation  proceeding,  and 
not  by  the  court  holding  the  custody  of  the  property  by  its 
receiver. 

§  7144.  Condemnmg'  Land  in  the  Hands  of  Keceivers. — 

When  property  is  held  by  a  receiver,  which  is  subject  to 
condemnation  under  the  right  of  eminent  domain,  the  proper 
course  is  for  the  court,  whose  officer  the  receiver  is,  to  assess 
the  damages,  upon  an  application  made  for  that  purpose,  in 
the  nature  of  an  intervening  petition;^  though  the  court  may 
direct  an  action  to  be  brought  against  the  receiver  for  that 
purpose,  especially  where  it  is  desirable  to  have  the  damages 
assessed  by  a  jv/ry.* 

1  Fidelity  Trust  &c.  Co.  ■».  Mobile  '  Pacific  E.  Co.  v.  Wade,  91  Cal. 

Street  E.  Co.,  53  Fed.  Eep.  687,  per     449 ;  s.  c.  25  Am.  St.  Eep.  201. 
Toulmin,  J.  ♦  Ibid, 

"  Ante,  §  7131. 
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§  7148.  Corporation  not  liiable  for  Torts  or  Crimes  of  Ref- 
ceiver.  —  When  it  is  considered  that  regularly  the  corporation 
is  the  defendant,  and  often  the  only  defendant  in  the  action  by 
which  it  is  dispossessed  of  its  property  by  a  receiver/  it  must 
follow  that  the  receiver  cannot  be  regarded  in  any  sense  as 
the  agent  or  representative  of  the  corporation,  and  that  the  corpo- 
ration cannot  be  answerable  on  any  theory  for  tlie  torts  or 
crimes  committed  by  him  in  the  management  of  its  property. 
Its  property  has  been  wrested  from  it  and  put  in  his  hands  in 
a  proceeding  taken  against  it  in  invitum  by  its  mortgagee  or 
other  creditors,  or  by  the  Attorney-General,  Bank  Commis- 
sioner, or  other  officer  representing  the  State;  and  it  would 


Ante,  §§  6214,  6874. 
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overturn  all  notions  of  justice  to  make  it  answerable  for  the 
manner  in  which  its  property  is  used,  or  for  the  negligence, 
torts,  or  crimes  of  the  person  by  whom  the  property  is  wrested 
from  its  own  custody.  Therefore,  a  railroad  company,  whose 
road,  with  all  its  appurtenances,  has  passed  into  the  exclusive 
possession,  use,  and  control  of  a  receiver,  who  has  power  to 
employ,  control,  and  dismiss  all  the  agents,  servants,  and  em- 
ployes engaged  in  operating  the  road, —  is  not  liable  for  an 
injury  resulting  from  the  negligence  of  such  agents  or  servants.' 
Moreover,  where  the  corporation  is  in  the  hands  of  a  receiver, 
who  has  full  possession  of  its  property  and  the  entire  charge 
of  its  affairs,  the  corporation  cannot  be  prosecuted  for  crimes 
and  misdemeanors  committed  by  the  agents  or  servants  of  the 
receiver  in  managing  the  property.  For  instance,  the  corpo- 
ration is  not  liable  to  indictment  for  an  obstruction  of  a  high- 
way by  such  servants  or  agents.'' 

§  7149.  Exceptions  to  This  Kule. — Exceptions  to  this  rule 
have  been  declared  in  three  cases:  1.  Where  the  railroad 
company,  whether  the  original  company  or  a  reorganized  cor- 
poration, receives  the  property  from  the  receiver  under  an 
agreement  by  which  it  assumes  all  the  liabilities  incurred  by 

'  Ohio  &c.  E.  Co.  v,  Davis,  23  Ind.  and   franchises    of    the    corporation 

553;   s.  c.  85  Am.  Dec.  477;  Bell  v.  were  sold  to  the  holders  of  its  bonds. 

Indianapolis  &c.  E.  Co.,  53  Ind.  57;  Before  the  sale  was  confirmed,  and 

White  V.  Keokuk  &o.  E.  Co.,  52  Iowa,  while   the   assignee    was    operating 

97,  102;  Metz  J).  Buffalo  &c.  E.  Co.,  the    road,    the    plaintiff's    intestate 

58  N.  Y.  61;  s.  a.  17  Am.  Eep.  201  was  negligently  killed.    In  an  action 

(.assignee  in  bankruptcy) ;    Davis    v.  against  the  incorporation,  it  was  held 

Duncan,  19  Fed.   Eep.   477 ;   Heath  that  it  was  not  liable  for  damages  for 

V.    Missouri    &c.    E.   Co.,    83    Mo.  the  death.   Metzti.  Buffalo  &c.E.  Co., 

617;  Texas  &c.  E.  Co.  v.  Collins,  84  58  N,  Y.  61;   s.  c.  17  Am.  Eep.  201. 

Tex.  121 ;    s.  c.  19  S.  W.  Eep.  365 ;  Compare  Com.  •;;.  Central  Passenger 

Texa«  &c.  E.  Co.   v.  Bledsoe  (Tex.  Ey.,  52  Pa.  St,  506;  Wells  borough  &c. 

App.),  20  S.  W,  Eep.  1135.    The  gov-  Plank  Eoad  v.  Griffin,  57  Pa.  St.  417; 

erning  principle  may  be  illustrated  Rogers  v.  Wheeler,  43  N.  Y.  598. 
by  a  case  where  a  railway  corpora-  »  State  t).  Wabash  &c.  R.  Co.,  115 

tion  was    thrown    into    involuntary  Ind.  466;  s.  c.  IL.  E.  A.  179;  ^5  Am. 

6anA)™j)«cs/,  and  the  road  was  operated  &  Eng.  Eail.  Gas.  1;  17  N.  E.  Rep. 

by  special  receiver,  who  was    after-  909 ;    15  West.  Eep.  449 ;   4  Eail.  & 

wards  made  assignee.    The  property  Corp.  L.  J.  417. 
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the  receiver  in  operating  the  property;^  or  where  the  court,  in 
its  final  decree,  lias  reserved  its  jurisdiction  to  enforce,  as  liens 
upon  the  property,  all  liabilities  incurred  by  the  receiver.^  2. 
Where  the  current  earnings  of  the  road,  which  have  come  into 
the  hands  of  the  receiver  during  his  receivership,  have  been 
used  in  betterment  of  the  property,  and  have  therefore  been 
diverted  to  the  benefit  of  the  bondholders  on  whose  applica- 
tion the  receiver  was  appointed.'  Under  the  operation  of  the 
second  exception,  a  judgment  rendered  against  a  receiver, 
while  in  possession  and  control  of  the  railroad,  establishes  the 
right  of  the  plaintiff  to  have  the  sum  thereby  adjudged  in  his 
favor  paid  out  of  the  property  turned  over  by  the  receiver  at 
the  close  of  his  trust,  provided  it  appear  that  the  net  earnings 
of  the  road,  while  in  the  hands  of  the  receiver,  have  been  ex- 
pended in  making  improvements  of  which  the  railway  com- 
pany receiving  the  property  back  from  the  receiver  has  had 
the  benefit.*  And  a  second  action  may  be  maintained  against 
the  corporation  on  the  judgment  recovered  against  the  re- 
ceiver.^  3.  In  the  case  of  an  action  to  recover  a  penalty  de- 
nounced by  a  statute  in  the  nature  of  a  police  regulation." 

§  7160.  A  Case  Illustratingr  Two  of  These  Exceptions.  —  In 

a  leading  case  in  Texas  in  which  the  first  two  of  these  exceptions 
were  declared,  a  syllabus  written  by  a  very  competent  reporter,  now 
occupying  a  distinguished  diplomatic  position  abroad,  furnishes  a 
much  clearer  statement  of  the  ground  on  which  the  court  proceeded 
than  does  the  opinion  itself.  With  slight  verbal  alterations,  it  is 
as  follows:  "A  receiver  was  appointed  in  April,  1878,  by  a  court  of 
competent  jurisdiction,  on  the  application  of  bond-holding  creditors 
of  a  railway  company,  and  was  invested  with  exclusive  authority 

'  Ryan  v.  Hays,  62  Tex.  42,  52.  v.  Oomstock,  83  Tex.  537 ;  Boggs  v. 

»  Farmers'  <&c.  Co.  v.  Central  Rail-  Brown,  82  Tex.  41 ;  Texas  Pac.  R.  Co. 

road,  7  Fed.  Rep.  537.  v.  Overheiser,   76    Tex.   487;    Texas 

'  Ibid.;    Texas    Pac.    R.    Co.    v.  Pac.    R.  Co.  v.  Geiger,  79   Tex.    13; 

Johnson,  76  Tex.  421 ;  ».  c.   18  Am.  Texas  Pac.  R.  Co.  v.  Miller,  79  Tex. 

St.  Rep.  60;  International  &c.  R.  Co.  78;  s.  c.  23  Am.  St.  Rep.  308. 
V.  Ormond,  62  Tex.  274;   Texas  Pac.  *  Texas  Pac.  R.  Co.   v.  Griffin,  76 

R.  Co.  V.  Griffin,  76  Tex.  441;  Texas  Tex.  441. 
Pac.  R.  Co.  V.  Brick,  83  Tex.  526;  s.  o.  *  Ihid. 

■  29  Am.  St.  Rep.  675 ;  Texas  Pac.  R.  Co.  "  Pout,  §  7152. 
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to  manage  and  carrry  on  the  business  of  the  road,  as  a  common  car- 
rier, subject  to  the  supervision  of  the  court,  and  for  that  purpose 
he  was  invested  by  its  order  with  all  the  rights  and  franchises  of 
the  corporation.  The  property  was  afterward  sold,  on  October  13, 
1879,  and  purchased  by  the  bondholders,  for  whose  benefit  the 
receiver  had  been  appointed,  and  the  sale  had  been  ordered.  The 
sale  was  approved  by  the  court,  and  a  deed  was  executed  to  the 
purchasers.  The  purchasers  thereupon  conveyed  the  property  to 
the  original  railway  company  for  a  less  sum  than  the  amount  bid 
by  them,  taking  a  mortgage  to  secure  payment.  After  the  recon- 
veyance to  the  original  company,  its  board  of  directors  passed  a 
resolution  accepting  from  the  receiver  the  property  and  all  the 
money  in  his  hands,  and  assuming  all  debts  and  liabilities  against 
him  as  receiver,  and  providing  for  executing  to  him  an  indemnify- 
ing bond.  The  receiver  was  finally  discharged  from  his  trust  in 
December,  1879.  On  the  15th  of  October,  1879,  suit  was  brought 
against  the  receiver,  and  against  the  railway  company,  to  recover 
damages  for  injuries  inflicted  on  the  plaintiff  through  the  negligence 
of  its  servants,  at  a  time  when  the  road  was  under  the  exclusive 
management  and  control  of  the  receiver,  but  it  was  not  claimed 
that  he  was  responsible  otherwise  than  oflBcially,  as  receiver.  It 
was  held:  1.  The  receiver  was  not  liable  to  plaintifi',  after  all  the 
property,  once  in  his  control  as  receiver,  had  been  turned  over  to 
the  purchasers,  and  after  he  had  received  his  discharge  from  the 
court.  2,  With  the  discharge  of  such  receiver  from  his  trust,  and 
the  surrender  of  all  property  in  his  hands  as  receiver,  his  liability, 
being  an  official  one,  ceased,  except  in  cases  where  he  was  person- 
ally at  fault.  3.  It  is  technically  true  that  the  relation  of  master 
and  servant  does  not  exist  between  a  railway  company  and  a 
receiver,  when  the  company's  property  is  placed  in  his  possession 
by  a  competent  court,  and  he  is  required  by  its  order  to  discharge, 
with  the  property  of  the  company,  the  duty  of  a  common  carrier. 
4.  While  this  is  true,  the  profits  or  income  of  the  property,  while  in 
the  hands  of  the  receiver,  are  responsible  for  the  satisfaction  of 
claims  for  injuries  resulting  from  the  negligence  of  the  receiver 
or  of  his  employes.  5.  The  question  whether,  when  a  receiver  is 
appointed  on  the  application  of  mortgage  creditors,  they  can  be 
required  to  yield  from  the  proceeds  of  the  sale  of  the  mortgaged 
property  a  sum  sufficient  to  pay  for  freight  lost,  or  for  damages  or 
injuries  done  passengers  through  the  negligence  of  the  receiver  or 
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his  employes,  was  not  considered.  6.  If  the  company  was  not 
responsible  for  damages  sustained  by  plaintiff,  through  the  neg- 
ligence of  the  servants  of  the  receiver,  further  than  its  current 
receipts  while  in  his  hands,  it  follows  that  the  company  would  incur 
no  obligation  to  pay  such  damages,  from  the  mere  fact  that  they 
purchased  the  property  from  those  who  bought  it  at  the  receiver's 
sale.  7.  A  valid  claim  for  damages  against  the  receiver  was  entitled 
to  satisfaction  out  of  the  current  receipts  applied  to  satisfy  mort- 
gage creditors,  or  to  the  improvement  of  the  railway  property;  and 
the  court  appointing  the  receiver  would  have  had  authority  to  apply 
such  portion  of  the  proceeds  of  the  mortgage  sale  as  would  equal 
such  applied  current  receipts  or  the  value  of  such  improvements, 
to  satisfy  such  claim  for  damages.  8.  The  resolution  of  the  direct- 
ors, providing  for  an  indemnifying  bond  to  the  receiver,  inured  to 
the  benefit  of  anyone  contemplated  by  it,  having  a  just  debt  or 
claim  against  the  receiver  as  such,  or  personally.  9.  A  claim  for 
damages  caused  by  injuries  inflicted  by  the  servants  of  a  receiver, 
while  he  is  operating  a  railroad,  is  entitled  to  payment  out  of  the 
current  receipts  of  the  road;  and  if  they  are  invested  in  betterments 
of  the  road,  then  such  claim  is  entitled  to  satisfaction  out  of  pro- 
ceeds of  sale  of  the  road  to  satisfy  a  mortgage,  to  the  extent  of  the 
value  of  such  betterments.' 

§  7151.  The  True  Theory  Suggested. —  Much  of  the  rea- 
soning in  the  opinion  of  this  case  is  dreamy  and  untenable; 
but  the  conclusion  seems  clearly  sound.  The  courts  have  not 
as  yet  been  able  to  grasp  the  real  principle  upon  which  they 
will  soon  plant  themselves  in  these  cases.  That  principle  is 
analogous  to  the  principle  that,  where  a  municipal  corporation 
is  reorganized  or  re-created,  under  an  act  of  the  legislature, 
by  the  granting  of  a  new  charter,  or  otherwise,  the  new  or 
reorganized  corporation  remains  liable  for  the  debts  and  torts 
of  its  predecessor.  The  real  reason  plainly  is,  that  the  cor- 
poration is  the  trustee  of  a  trust  fund;  that  it  is  not  the  artificial 
person  that  is  liable,  for  no  liability  to  respond  in  damages 
can  attach  to  an  artificial  person  except  as  against  its  property; 
that  it  is  therefore  the  trust  fund  which  is  liable;  that,  through 
the  change  which  has  taken  place  by  the  creation  of  the  new 

1  Byan  v.  Hays,  62  Tex.  42. 
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corporation  to  succeed  the  old  one,  there  has  been  nothing 
more  than  a  change  of  the  trustees  holding  the  same  trust 
fund  and  administrating  it  for  the  same  trust  purposes;  and 
that  the  fund  accordingly  continues  to  be  liable,  although  the 
action  is  necessarily  prosecuted  against  the  new  trustee, — 
that  is  to  say,  against  the  new  corporation.  This  reasoning, 
will  precisely  fit  the  case  where  a  railroad  is  taken  out  of  the. 
hands  of  its  custodians  and  put  in  the  hands  of  a  receiver,  on 
the  application  of  its  mortgage  creditors.  The  receiver  be- 
comes the  new  custodian  of  a  property  which  was  before,  in  a 
sense,  a  trusb  property  in  the  hands  of  the  corporation.  In  the 
management  of  this  trust  property,  negligences  are  committed 
by  his  servants,  for  which,  under  the  settled  principles  of  law, 
the  receiver  is  liable  —  not  personally  except  where  he  has 
been  guilty  of  personal  fault,  —  but  out  of  the  trust  funds  in 
his  hands.  The  liability  is  then  essentially  a  liability  of  the 
fund,  and  not  of  the  custodian.  When,  therefore,  the  fund  is 
transferred  to  a  new  trustee,  whether  it  be  to  a  new  and  reor- 
ganized corporation  created  by  the  purchasers  at  a  mortgage 
sale  for  the  purpose  of  receiving  and  operating  the  property, 
or  whether  it  be  the  original  corporation,  its  former  owner,  to 
whom  it  is  redelivered  under  a  new  arrangement, — it  is  the 
case  of  a  trust  property,  to  which  a  liability  has  attached, 
passing  into  the  hands  of  a  new  trustee.  The  trust  property 
continues  liable;  but  from  the  very  nature  of  the  case,  any 
action  brought  to  charge  it  must,  if  the  receiver  has  been 
discharged  prior  to  the  bringing  of  the  action,  be  brouglit 
against  the  corporation  which  is  its  custodian, — that  is  to  say, 
against  the  new  trustee.  If,  on  the  other  hand,  the  action 
has  been  commenced  prior  to  the  discharge  of  the  receiver,  it 
abates  as  to  him  upon  his  discharge;  because  the  nature  of  the 
action  is  an  action  to  charge  the  trust  property  in  the  hands 
of  a  trustee,  and  it  can  only  be  prosecuted  against  him  who  is 
the  trustee;  and  upon  the  happening  of  that  event  it  must  be 
revived  against  the  corporation  into  whose  hands  it  has  passed, 
— that  is,  against  the  new  trustee.  Until  the  courts  plainly 
see  and  state,  as  the  reason  for  their  conclusion,  that  the  lia- 
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bility  attaches  to  the  thing,  and  that  the  governing  principle 
is  essentially  the  principle  on  which  the  courts  of  admiralty 
proceed,  then  they  will  flounder  about,  as  the  judges  have 
done  in  many  cases,  and  their  reasoning  will  "give  abundant 
sport  to  after  days." 

§  7153.  Exception  in  Case  of  Penalties  for  Non-compliance 
witli  Statutory  Police  Kegulations. — -If  a  statute  imposes 
upon  a  man  a  duty,  under  a  penalty,  it  will  be  no  answer  to 
recover  the  penalty  that  the  defendant  is  insolvent;  and  so  if 
a  statute  imposes  upon  a  corporation  a  duty  in  the  nature  of  a 
police  regulation,  under  a  penalty,  and  an  action  is  brought  to 
recover  the  penalty,  it  will  obviously  be  no  answer  to  the  action 
to  say  that  the  defendant  has  become  insolvent,  and  that  its 
property  has  been  taken  out  of  its  possession  and  placed  in  the 
hands  of  a  temporary  receiver,  to  be  held  and  operated  during  a 
litigation  conducted  against  it  by  its  creditors.  So  long  as  the 
corporation  retains  possession  of  its  franchises,  it  stands  under 
the  duty  of  complying  with  the  statute,  and  an  action  there- 
under may  be  prosecuted  against  it  for  the  penalty  denounced 
for  its  non-compliance,  no  matter  who  has  possession  of  its 
property;  and  it  seems  that  the  mere  fact  that  it  has  been  dis- 
possessed of  its  property  so  completely  as  to  disable  it  from 
complying  with  the  requirements  of  the  statute,  makes  no 
difference,  —  at  least,  that  is  the  conception  of  one  court.  In 
the  cases  referred  to,  the  statute  required  railroad  companies 
to  fence  their  road,  so  as  to  keep  stock  from  getting  on  their 
tracks,  and  provided  that,  in  case  they  should  neglect  or  re- 
fuse so  to  do,  any  land-owner  might  build  the  fence  and  might 
then  have  an  action  for  double  the  value  of  the  fence,  against 
the  corporation  or  party  occupying  or  using  its  road.  It  was 
held  that  the  fact  that  the  road  and  other  property  of  the 
corporation  had  been  wrested  from  its  possession  by  a  court 
of  the  United  States  and  placed  in  the  hands  of  a  receiver 
pendente  lite,  was  no  defense  to  an  action  brought  by  a  land- 
owner  against  the  corporation  to  recover  double  the  value  of 
building  such  a  fence.  The  court  was  not  able  to  see  that  the 
corporation  had  been  disabled  from  building  the  fence  by  a 
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vis  major,  and  that  any  attempt  on  its  part  to  build  it  would 
have  been  an  interference  with  the  possession  of  the  receiver, 
and  a  contempt  of  the  court  whose  officer  he  was;  but  it  rested 
its  conclusion  upon  the  proposition  that  the  action  of  the 
court  of  the  United  States  could  not  dispense  with  or  set  aside 
the  police  regulations  of  the  States.^  The  court  reasoned  that 
the  injunction  made  by  the  court  on  appointing  the  receiver, 
prohibiting  the  company  from  interfering  with  its  property 
or  disturbing  the  possession  of  the  receiver,  would  not  operate 
to  /prevent  it  from  building  a  fence  along  its  right  of  way,  as 
required  by  the  statute.^ 

§  7153.  Exception  where  the  Keceiver  has  been  Appointed 
on  the  Petition  of  the  Corporation  Itself.  —  To  the  foregoing 
rule  another  exception  must  be  added,  and  that  arises  in 
cases  where  a  receiver  has  been  appointed  on  the  petition  of 
the  corporation  itself.  The  writer  knows  of  but  two  cases 
where  this  was  ever  done,  and  one  of  these  was  suppressed  by 
a  writ  of  prohibition.*  It  is  hoped  that  decisions  so  anomalous 
and  indefensible  will  never  be  drawn  into  a  precedent.  While 
it  is  true  that  a  receiver  appointed  by  a  court  is  the  officer  of 
the  court,  and  responsible  only  to  the  court,  and  consequently 
that  the  doctrine  of  respondeat  superior  cannot  in  a  strict  sense 
apply  to  the  moving  party  in  the  litigation  at  whose  instiga- 
tion the  receiver  has  been  appointed,  because  such  a  party 
cannot  give  orders  to  him  or  discharge  him  for  disobedience, 
—  yet  to  any  person  who  takes  a  practical  view,  enlightened 
by  experience,  of  the  real  nature  of  railway  receiverships,  the 
propriety  of  holding  the  moving  corporation  liable  for  the 
acts  of  the  receiver  in  such  a  case  will  be  perfectly  obvious. 

'  Ohio  &c.  R.  Co.  V.  Russell,  115  right  of  way  for  the  purpose  of  build- 

111.  52.  ing  the  fence  after  having  been  dis- 

'  Ibid.  There  seems  to  be  no  possessed  of  it  by  the  receiver;  or 
soundness  in  this  decision.  The  mere  that  it  retained  any  power  to  do  any- 
inability,  through  insolvency,  of  the  thing  touching  its  property  after  its 
corporation  to  build  the  fence,  would  entire  property  had  been  vested  in 
obviously  be  no  answer  to  the  action ;  the  custody  and  control  of  the  re- 
but the  court  was  clearly  wrong  in  ceiver. 
supposing  that  it  could  enter  upon  its  "  Ante,  §  6843. 
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Such  was  the  view  of  the  Supreme  Court  of  Texas  in  a  case 
where  the  court  was  evidently  of  opinion  that  the  proceeding 
was  collusive,  and  that  the  real  moving  party  in  procuring 
the  appointment  of  the  receiver  was  the  railway  company  or 
its  managers.!  "  If,"  said  the  court,  "  it  should  be  made  to 
appear,  as  is  contended  was  the  appointment  of  the  receiver 
whose  acts  are  in  question,  that  an  appointment  was  col- 
lusive, and  in  effect  made  at  request  of  and  for  the  benefit  of 
the  company,  for  the  purpose  of  placing  for  a  time  its  prop- 
erty beyond  the  reach  of  some  classes  of  its  creditors,  then  it 
might  with  some  propriety  be  held  that  the  receiver  was  but 
the  servant  or  agent  of  the  company,  for  whose  acts  it  would 
be  as  fully  responsible  as  though  he  was  appointed  by  its  stock- 
holders or  directory."* 

§  7164.  Statutory  Exception  In  Indiana.  —  An  Indiana  statute 
enacts  "  that  lessees,  assignees,  receivers,  and  other  persons  running  or 
controlling  any  railroad,  in  the  corporate  name  of  such  company, 
shall  be  liable,  jointly  or  severally  with  such  company,  for  stock 
killed  or  injured  by  the  locomotives,"  etc'  The  statute  proceeds  to 
designate  the  tribunals  before  which  the  action  against  such  lessees, 
etc.,  may  be  brought,  and  to  provide  for  the  garnishment  of  funds  in 
the  hands  of  receivers,  and  for  a  payment  of  certain  proportions  of 
the  judgment  into  the  clerk's  oflBce,  etc.*  Questions  have  arisen  in 
that  State  as  to  how  far  property  in  the  hands  of  a  receiver  appointed 
by  a  Federal  court  is  affected  by  this  act,  the  solution  of  which 
involves  an  extended  discussion  of  the  principles  underlying  the 
Federal  and  State  jurisdictions.  In  an  early  case,  it  was  held  that 
the  plaintifif  might  recover  a  judgment  against  a  railroad  company 
and  sell  its  railroad  property,  subject,  of  course,  to  the  possession  of 
the  receiver.     But  if  he  elected  to  sue  the  receiver,  he  might  pursue 

•  In  point  of  fact,  the  receiver  had  itself  to  be  handled  like  putty, —the 
been  general  solicitor  of  the  railway  agent  of  the  principal  owner  and  ma- 
system  of  which  the  particular  road  nipulator  of  the  railway  system, 
formed  a  part,  and,  when  discharged  '  Texas  Pac.  E.  Co.  v.  Johnson,  76 
as  a  receiver,  became  the  president  Tex.  421,  430;  g.  c.  18  Am.  St.  Eep.  60. 
of  the  particular  road.  He  was,  from  '  1  Stat.  Ind.  1876,  p.  751,  §  1. 
first  to  last,  subject  to  the  slight  inter-  *  See  the  case  of  Ohio  &c.  E.  Co.  v. 
ferences  and  deflections  of  a  Federal  Fitch,  20  Ind.  498,  500,  where  the 
court,  which  seems  to  have  permitted  whole  statute  is  set  out  at  length. 
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one  of  two  courses:  1.  He  might  apply  to  the  Federal  court  for  leave 
to  sue  the  receiver;  or  2.  He  might  apply  to  the  Federal  court  for 
an  order  upon  the  receiver  to  pay  the  judgment.*  And  it  has  been 
held  that  the  company  is  liable,  although  the  road  and  property 
were  in  the  hands  of  a  receiver  appointed  by  a  Federal  court;  ^  and 
that  service  upon  a  conductor,  in  accordance  with  the  statute,  was 
good,  though  the  conductor  was  employed  and  controlled  by  such 
receiver.'  How  far  the  complications  between  Federal  and  State 
jurisdictions,  arising  out  of  such  actions,  are  helped  out  by  the 
recent  Federal  statute  dispensing  with  the  necessity  of  obtaining 
leave  of  court  before  bringing  actions  against  receivers,*  is  a  question 
not  easy  of  solution. 

§  7156.  General  Rule  that  KecelTcr  not  LiiaWe  Personally. 

From  the  foregoing  statement  it  follows  that  the  receiver  is 
not  liable  personally  for  damages  inflicted  by  his  agents,  em- 
ployes, or  servants  in  the  operation  of  the  property  in  his 
hands,  except  where  he  is  personally  guilty  of  some  positive 
wrong;*  but  in  his  stead  the  trust  fund  is  liable.  The  person 
receiving  the  injury  must  regularly  intervene  pro  interesse  suo, 
and  establish  his  demand  upon  a  reference  to  a  master,  and 
have  it  allowed  by  the  court  and  paid  out  of  the  fund,  if  it  turns 
out  to  be  a  meritorious  demand.  This  is  known  by  the  writer 
to  be  the  practice  in  such  cases  in  the  courts  of  the  United 
States. 

§  7156.  Personally  Liable  for  Ultra  Vires  Torts.  —  But  this 
rule  is  not,  and  in  the  nature  of  things  cannot  be,  of  universal 
application.  If,  for  instance,  the  receiver  commits  a  tort  out- 
side of  the  scope  of  the  authority  conferred  upon  him,  he  is,  on 
elementary  principles  of  law,  personally  answerable  in  dam- 
ages.*    When,  therefore,  a  demand  against  him  does  not  in- 

1  Ohio  &c.  E.  Co.  V.  Fitch,  supra.  '  Murphy  v.  Holbrook,  20  Ohio  St. 

'  McKinney  v.  Ohio  &c.   E.   Co.,  137 ;  s.  c.  5  Am.  Eep.  633.    In  Ohio 

22  Ind.  99 ;  Louisville  &c.  E.  Co.  v.  this  conclusion  has  been  regarded  as 

Cauble,  46  Ind.  277 ;  Indianapolis  &c.  flowing  from  the  terms  of  a  statute, 

E.  Co.  V.  Eay,  51  Ind.  269.  but  it  is  equally  the  rule  in  the  ab- 

'  Louisville  &c.  R.  Co.  v.  Cauble,  sence  of  statute. 

supra.  «  Bank  of  Montreal  v.  Thayer,  7 

*  Ante,  ^  7 \Sl.  Fed.  Eep.  622. 
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volve  the  administration  of  the  trust  committed  to  him,  but 
arises  from  his  having  taken  unlawful  possession  of  prop- 
erty not  included  in  the  trust,  an  action  will  lie  against  him 
personally  as  for  a  trespass;  and  it  has  been  held  that  it  will 
lie,  even  though  he  took  possession  of  the  property  under  an 
order  of  the  court.'  It  seems,  however,  that  the  order  of  the 
court  ought  to  protect  him,  and  that  the  remedy  of  the  claim- 
ants ought  to  be  an  intervening  petition  in  the  court.''  So,  if 
he  undertakes  to  go  out  of  the  jurisdiction  of  the  court  whose 
receiver  he  is,  and  to  lease  and  operate  a  railroad  in  another 
jurisdiction,  although  it  may  be  an  arm  or  branch,  commer- 
cially, of  the  road  of  which  he  is  receiver,  he  will  be  answer- 
able before  the  courts  of  such  other  jurisdiction  for  the 
negligence  or  other  torts  of  his  agents  or  servants  in  operat- 
ing the  road.'  In  such  a  case  it  was  said  that  "  the  receiver 
might  be  protected  from  an  action  at  law  in  respect  to  the 
property  in  the  possession  of  the  court,  or  in  his  hands  as  its  re- 
ceiver, or  from  the  consequences  of  an  accident  occurring  in 
its  management;  but  as  to  other  property,  the  management  of 
which  is  voluntarily  assumed,  over  which  the  court  had  no 
control,  he  stands  in  his  natural  person,  and  responsible  for 
its  careful  and  proper  management  to  all  those  whose  relations 
to  it  are  such  that  they  may  suffer  from  his  neglect  of  duty. 
A  contrary  doctrine  would  leave  the  injured  party  remedi- 
less." * 

§  7157.    Trustees   in    Possession   Personally   Liable.  —  In 

like  manner,  it  was  held  in  Massachusetts,  that  if  a  mortgage 
of  a  railroad  has  been  executed  to  trustees,  for  the  benefit  of 

'  Curran  v.  Craig,  22  Fed.  Bep.  legal  sense,  but  not  in  an  actual  sense. 

j01_  He  would  be  put  to  the  inconvenience 

2  jinte,  §  6935.  of  going  into  a  foreign  jurisdiction  for 

«  Kain  v.  Smith,  80  N.  Y.  458 ;  re-  his  remedy  and  submitting  his  rights 

versing  g.  c.  11  Hun  (N.  Y.),  552;  dis-  to  a  foreign  tribunal,  which,  it  may 

tinguishing  Cardot  v.  Barney,  63  N.  Y.  be  assumed,  would  be  regarded  by  the 

281 ;  s.  c.  20  Am.  Eep.  533.  courts  of  any  one  of  the  American 

•  Kain  v.  Smith,  80  N.  Y.  458,  472.  States  as  contrary  to  the  public  policy 

This  is  not  strictly  correct.    The  in-  of  that  State. 
jured  party  might  be  remediless  in  a, 
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bondholders;  and  the  trustees,  after  entering  into  possession, 
lease  the  railroads  to  others,  but,  under  verbal  agreement,  con- 
tinue to  operate  the  road  through  the  lessees,  and  to  receive 
the  earnings  and  pay  the  expenses;  and  if  they  select,  con- 
tract with,  and  discharge  the  persons  employed  on  the  road, 
and  exercise  all  the  powers  usually  exercised  by  railroad  cor- 
porations over  their  own  roads,  —  such  trustees  thereby  make 
themselves  personally  responsible  for  injuries  sustained  by  rea- 
son of  the  negligence  of  the  persons  so  employed,  and  they 
must  secure  their  indemnity  out  of  the  trust  property  in  their 
hands.^  This  holding  must  be  regarded  as  strictly  in  accord- 
ance with  the  principles  of  the  common  law.  We  have  seen 
that  the  corporation  is  not  in  such  a  case  responsible.^  From 
the  nature  of  the  case,  no  other  principal  could  be  responsible; 
and  when  the  trustees  under  a  mortgage  assume  to  take  pos- 
session of  the  mortgaged  property  and  operate  it  as  proprietors, 
they  must,  as  towards  their  employes  and  the  general  public, 
shoulder  the  ordinary  responsibilities  of  proprietors. 

§  7158.  Keceiver  not  Liiable  on  Contracts  Made  Offlclally. 

Where  the  receiver  contracts  with  third  parties  strictly  in  his 
official  capacity,  he  does  not  make  himself  personally  liable  on 
those  contracts,  although  they  may  prove  ineffective  to  charge 
the  fund  in  his  hands,  by  reason  of  their  being  in  excess  of  his 
power.*  The  theory  is,  that  a  party  contracting  with  the  re- 
ceiver occupies  the  position  of  a  party  contracting  with  a  known 
agent,  or  with  a  corporation:  he  must  take  notice  at  his  peril, 
of  the  extent  of  the  power  of  the  party  with  whom  he  is  con- 
tracting; and  he  ought  not,  in  general,  to  be  allowed  to  charge 
the  receiver  personally  on  the  contract,  because  neither  party 
intends  such  a  result.* 

§  7159.  lilable    for    Damages    Resulting   In   Deatli.  —  It 

was  held  in  Texas  that  a  receiver  is  not  "  a  proprietor,  owner, 

■  Ballou    V.     Farnum,     9    Allen  (N.  Y.)  505;  recognized  in  Ellis  v. 

(Mass.),  47.  Little,  27  Kan.  707,  720;  t.  c.  41  Am. 

^  Ante,   §§  5355,  5884,  6293.  Kep.  434. 

"  Li-vingston  v.  Pettigrew,  7  Lans.  *  Compare  ante,  i  4887,  5973. 
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charterer,  or  hirer,"  within  the  meaning  of  a  statute,*  giving  a 
right  of  action  for  injuries  resulting  in  death,  caused  by  the 
negligence  of  a  proprietor,  owner,  charterer,  or  hirer  of  a  rail- 
road, etc.,  or  by  the  negligence  of  his  servants  or  agents;^  but 
the  legislature  intervened  and  amended  the  law  so  as  to  abro- 
gate a  rule  of  construction  so  palpably  inexcusable,  and  con- 
ferred the  right  of  action.'  The  rule  of  public  policy  which 
makes  receivers  of  railroads  answerable  for  the  damages  com- 
mitted in  the  operation  of  the  properties  in  their  hands,  out 
of  funds  in  their  custody,  to  precisely  the  same  extent,  and 
under  the  same  circumstances  as  the  corporation,  if  in  custody 
of  the  property,  would  be  answerable,  —  requires  that  they 
should  be  answerable  for  damages  resulting  in  death,  when- 
ever the  corporation  would  have  been  so  answerable;  and  other 
courts  have  so  held  whenever  the  question  has  been  presented 
to  them.* 

§  7160.  Liable  In  his  Official  Capacity  for  Damages  for 
Torts. — The  receiver  of  a  railway  property,  appointed  by  a 
court  of  equity  to  operate  it,  pending  a  suit  to  foreclose  a 
mortgage,  or  pending  any  other  litigation,  —  or  it  maybe  as- 
sumed under  any  other  circumstances,  —  takes  the  place  of 
the  company  in  such  a  sense  that,  on  grounds  of  public  policy, 
he  is  liable  in  his  official  or  representative  capacity  to  pay 
damages  incurred  through  negligence  or  otherwise  in  operat- 
ing the  property,  whenever,  under  the  same  circumstances, 
the  corporation  would  be  liable  if  itself  in  charge  of  the  prop- 


i  Eev.  Stat.  Tex.,  art.  2899.  »  Laws  Tex.,  22d.  Leg.,  Sp.  Sess. 

'  Turner  v.  Cross,  83  Tex.  218 ;  s.  c.  1892,  p.  5. 

18  S.  W.  Rep.  578;  Bonner  v.  Thomas  *  Murphy  v.  Holbrook,  20  Ohio  St. 
(Tex.  Civ.  App.),  20  S.  W.  Eep.  722;  137,  149;  s.  c.  5  Am.  Eep.  633;  Little 
Yoakum  v.  Selph,  83  Tex.  607;  «.  c.  v.  Dusenberry,  46  N.  J.L.  614:  g.  c.50 

19  S.  W.  Eep.  145 ;  Texas  &c.  E.  Co.  Am.  Eep.  445 ;  Lamphear  v.  Bucking- 
V.  Thedens  (Tex.  Civ.  App.),  21  S.W.  ham,  33  Conn.  237;  Lyman  v.  Central 
Eep.  132;  Texas  &c.  E.  Co.  v.  Collins,  Vermont  E.  Co.,  59  Vt.  167  (case  of 
84  Tex.  121 ;  Texas  &c.  E.  Co.  v.  Bled-  receiver  operating  railroad  as  lessee); 
soe  (Tex.  Civ.  App.),  20  S.  W.  Eep.  Erwin  v.  Davenport,  9  Heisk.  (Tenn.) 
1135.  45. 
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erty.^  This  principle  is  well  settled,  and,  with  the  exception 
of  his  liability  for  statutory  damages  for  injuries  resulting  in 
death,^  is  not  questioned  anywhere.  At  the  same  time,  it  is 
very  difficult  to  sustain  it  on  artificial  or  technical  reasoning. 
It  really  involves  the  proposition  that  damages  are  properly 
payable  out  of  a  trust  fund,  by  reason  of  the  torts  of  those  in 
charge  of  the  property,  which  constitutes  the  basis  of  the 
fund.  It  rests  on  a  principle  of  public  policy  and  necessity; 
since  otherwise,  whenever  a  railroad  is  operated  by  a  receiver, 
torts  might  be  committed  at  will,  and  the  persons  injured 
would  have  no  remedy  except  civil  and  criminal  proceedings 
against  the  insolvent  employes  of  the  receiver  who  were  per- 
sonally guilty.  The  doctrine  sustains  a  close  analogy  to  the 
rule  of  admiralty  which  in  such  cases  makes  the  thing, — that 
is  to  say  the  ship, —  responsible  for  the  damages.  With  this 
idea  in  view,  it  has  been  said  that  the  proceeding  against  the 
receiver  for  the  torts  of  his  employes  is  in  the  nature  of  a 
proceeding  in  rem,  and  renders  the  property  in  his  hands,  as 
such,  liable  to  make  compensation.^ 

§  7161.  Application  of  the  Statute  of  Liimitations  to 
Actions  against  Keceiver  for  Damagres. — Where  a  receiver 
succeeds  to  the  franchises  and  properties  of  a  railway  com- 
pany, under  an  order  of  a  court  of  equity,  pending  a  suit 
to  foreclose  a  mortgage  thereon,  and  continues  to  operate 
the  property  as  the  railway  company  might  have  done,  and 
causes  of  action  arise  against  him  in  his  official  capacity 
for  damages  inflicted  upon  third  persons  or  upon  employes, 
by  negligence  or  otherwise,  while  so  operating  the  property, 
—  the  statute  of  limitations  applicable  to  such  actions  is  the 
same  as  that  which  would  have  been  applicable  in  cases  of  an 
action  for  a  like  cause  against  the  railway  company.*     And 

'  Winbourn's  Case,  30  Fed.  Rep.  brook,  20  Ohio  St.  137;  s.  c.  5  Am. 

167;  Pope's  Case,  30  Fed.  Kep.  169;  Eep.  633. 
Central  Trust  Co.  v.  Sloan,  65  Iowa,  '  Ante,  §  7159. 

655;  s.  C.22N.W.  Eep.  916;  Sloan  ».  •  Davis  «.  Duncan,  19  Fed.  Eep.  477. 

Central  Iowa  E.  Co.,  62  Iowa,  728;  *  Texas  &c.  E.  Co.  •».  Comstock,  83 

8.  c.  N.  W.  Eep.  331 ;  Murphy  v.  Hoi-  Tex.  537. 
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where  an  action  is  brought  against  the  receiver  within  the 
period  of  limitation,  and  the  receiver  is  discharged  pending 
the  action,  an  amendment  reviving  it  against  the  corporation 
which  has  received  the  property  back  from  the  receiver,  is 
not  an  amendment  setting  up  a  new  cause  of  action,  or  operat- 
ing as  the  commencement  of  a  new  action  against  a  diflerent 
party,  but  is  to  be  treated,  for  the  purpose  of  saving  the  bar 
of  the  statute,  as  a  continuation  of  the  original  action.^ 

§  7162.  When  Proceeds  by  Action  and  when  by  In- 
tervening Petition  or  Motion.  —  It  is  not  intended  to  con- 
sider  in  detail  the  circumstances  under  which  leave  to  bring 
independent  actions  against  the  receiver  has  been  granted 
and  refused.  But  it  is  sufficient  to  say  that  an  application 
to  a  court  of  equity,  which  has  regularly  acquired  jurisdic- 
tion of  the  subject-matter  and  all  the  interested  parties  in 
a  suit  in  which  a  receiver  of  an  insolvent  corporation  has 
been  duly  appointed,  for  leave  to  bring  an  independent  suit 
in  equity  against  the  receiver  to  foreclose  mortgages  on  the 
corporate  property,  is  addressed  to  the  sound  discretion  of  the 
court,  which  is  not  abused  by  denying  such  leave.^  On 
the  other  hand,  where  there  are  conflicting  claims  among  the 
parties  already  before  the  court,  to  the  fund  in  the  hands  of 
its  receiver,  it  seems  that  the  court  may,  in  the  exercise  of  its 
discretion,  direct  a  separate  action  for  the  purpose  of  determin- 
ing their  respective  rights,  instead  of  determining  them  on 
motion^  which,  under  the  modern  codes  of  procedure,  takes 
the  place  of  an  intervening  petition.    This  is  somewhat  anal- 

*  Texas  &c.  B.  Co.  v.  Comstock,  83  a  separate  action  against  tlie  receiver, 

Tex.  537.  or  to  join  him  as  a  party  in  a  separate 

»  Meeker    v.    Sprague,    5    Wash,  action  already  brought,  —  see   Mer- 

242;  g.  c.  31  Pac.  Bep.  628.     It  is  also  chants'   Nat.   Bank  v.  Landauer,  68 

held  in  this  case  that  an  order  deny-  Wis.   44;    s.   c.  sub.   nom.    Davis    v. 

ing  an  application  for  leave  to  sue  a  Michelbaoher,   31   N.  W.    Eep.   160, 

receiver  is  a  final  order,  from  which  where  the  doctrine  is  explained  by 

an  appeal  will  lie.    Ibid.    That  it  is  Lyon,  J. 

discretionary  with  the  court  appoint-  "  Woodruff  v.  Erie  R.  Co.,  93  N.  Y. 

ing  the  receiver  either  to  grant  or  609;  reversing  s.  c.  25  Hun  (N.  Y.), 

deny  an  application  for  leave  to  bring  246. 

S56  5681 


5  Thomp.  Corp.  §  7163.]     eeceivers  op  corporations. 

ogous  to  the  power  of  a  Chancellor  to  direct  a  feigned  issue,  or 
to  take  the  opinion  of  a  jury  upon  an  issue  which  depends 
upon  conflicting  evidence,  for  the  purpose  of  enlightening  his 
conscience,  —  that  is  to  say,  shifting  his  responsibility.*  It  has 
been  held,  in  the  same  State,  that  where  a  receiver,  appointed 
in  an  action  against  the  corporation,  fraudulently  obtains  an 
order  of  sale  of  a  debt  due  the  corporation,  an  equitable  action, 
at  the  suit  of  the  creditors  at  whose  instance  the  receiver  was 
appointed,  will  lie  to  vacate  the  order,  and  set  aside  a  sale 
made  in  pursuance  of  it.  In  such  a  case  the  creditor  is  not 
limited  to  a  motion  in  the  action  wherein  the  receiver  was 
appointed.* 

§  7163.  When  Dischargee  of  Keceiver  Bars  Action  against 
Him. —  It  has  been  held  that  the  discharge  of  a  receiver 
has  the  effect  of  abating  any  action  pending  against  him, 
brought  to  charge  him  virtute  officii,  that  is,  brought  to 
charge  the  fund  in  his  custody,  —  as,  for  instance,  an  action 


'  The  circumstances  under  which 
a  party  may  proceed  by  motion,  in- 
stead of  bringing  a  new  action,  are 
stated  by  Mr.  Abbott,  with  applica- 
tory  New  York  citations, in  his  "New 
Practice,"—!  Abb.  New  Pract.,  p.  109, 
<)  12.  It  is  there  stated  (page  110)  that 
in  cases  of  moment  and  difficulty, 
the  court  may,  in  its  discretion,  re- 
fuse relief  on  motion,  and  leave  the 
applicant  to  bring  an  action  for  the 
same  relief.  McLean  u.  Tompkins, 
18  Abb.  Pr.  (N.  Y.)  24;  New  York 
Elevated  E.  Co.  v,  Manhattan  R.  Co., 
63  How.  Pr.  (N.  Y.)  14.  And  the 
learned  author,  in  further  explanation 
of  his  text,  states  the  holdings  in  the 
following  cases :  National  Bank  v. 
Dun,  29  Hun  (N.  Y.),  529,  531;  Peo- 
ple i).  Erie  R.  Co.,  54  How.  Pr.  (N.  Y.) 
59  (where  a  motion  to  compel  a  re- 
ceiver to  comply  with  the  terms  of  a 
lease  was  denied  because  "  very  grave, 
and  important  facts"  were  "in  dis- 
6682 


pute,"  and  because  "it  is  better  that 
rights  should  be  settled  in  an  action 
than  on  motion" ) ;  Phillips  v.  Wicks, 
38  N.  Y.  Super.  74 ;  Rhodes  v.  Butcher, 
6Hun(N.  Y.),  453;  Marvin  ».  Mar- 
vin, 1  Abb.  Pr.  N.  Cas.  (N.  Y.)  872; 
Swift  V.  Prouty,  64  N.  Y.  545;  affirm- 
ing s.  c.  6  Hun  (N.  Y.),  94. 

»  Hackley  v.  Draper,  60  N.  Y.  88; 
distinguishing  Libby  v.  Rosekrans,  55 
Barb.  (N.  Y.)  202,  219,  220;  and 
pointing  out  that  the  authorities  cited 
to  sustain  the  view  taken  in  that  case, 
that  the  only  remedy  was  by  motion, 
were  all  cases  of  foreclosure  sales, 
where  it  had  been  held  that  there  was 
a  full,  adequate,  and  complete  remedy 
by  motion  to  the  court,  — as  to  which 
see  Brown  v.  Erost,  10  Paige  (N.  Y.), 
243;  American  Ins.  Co.  v.  Oakley,  9 
Paige  (N.  Y.),  259;  McCotter  v.  Jay, 
30  N.  Y.  80;  Gould  «.  Mortimer,  26 
How.  Pr.  (N.  Y.)  167. 
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to  recover  damages  for  personal  injuries  by  reason  of  an 
assault  committed  upon  the  plaintiff  by  the  servants  of  the 
receivers  of  a  railway .^  If  the  receiver  was  appointed  by  a 
court  of  the  United  States,  a  statute  of  the  State  in  which  the 
action  is  brought,  providing  that  the  discharge  of  the  receiver 
shall  not  abate  any  pending  suit,  or  a  cause  of  action  accru- 
ing against  him  as  such  receiver,  will  not  take  the  case  out 
of  this  principle;  because  it  is  not  competent  for  the  legis- 
lature of  a  State  to  enact  a  statute  prescribing  the  effect  of 
the  decrees  of  courts  of  the  United  States  discharging  the 
receivers  appointed  by  them.^  An  order  of  the  court  which 
has  appointed  the  receiver,  requiring  him  to  turn  over  the 
property  of  which  he  has  had  possession  to  the  purchaser  at 
the  foreclosure  sale  which  has  taken  place,  and  the  compli- 
ance with  such  order  by  the  receiver,  whereby  he  ceases  to 
have  any  voice  in  the  management  of  the  property,  —  does  not 
operate  to  abate  actions  against  him,  within  the  principle  just 
stated,  but  an  order  expressly  discharging  him  must  be  shown.* 
Where  he  is  sued  as  receiver  for  the  loss  of  property  com- 
mitted to  his  custody  as  a  carrier,  he  is  of  course  entitled  to 
make  the  defense  that  before  the  loss  happened  he  had  been 
discharged  as  receiver.* 

§  7164.  Kevivingr  Action  agrainst  Railroad  Company  after 
Discharg'e  of  Receiver.  —  In  Texas  the  principle  was  de- 
clared and  acted  upon,  in  a  case  where  the  appointment  of 
the  receiver  was  probably  collusive,  and  where  he  was  the  mere 
stake-holder  of  the  railroad  company,^ — that  where  an  action 
had  been  brought  against  him  for  injuries  received  while  he 
was  operating  the  road,  and  he  had  been  discharged  as  re- 

'  Fordyce  v.  Beecher  (Tex.   Civ.  his  appointment  as  receiver,  the  gen- 

App.),  21  S.  W.  Hep.  179.  eral  solicitor  of  the  railway  system  of 

2  J5,(j.  which  the  particular  road  formed  a 

s  j})i,ji„  part,  and  was,  after  its  reorganiza- 

*  Corser  v.  Russell,  44  Hun  (N.  Y.),  tion,  the  president  of  the  road.     He 

630,   mem.;    s.   c.  20  Abb.    N.    Oas.  was  from  first  to  last  simply  the  oZter 

(N.  Y.)  316 ;  9  N.  Y.  St.  Bep.  56.  ego  of  the  principal  shareholder  of  the 

»  In  point  of  fact,  he  was,  prior  to  railroad  company. 
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ceiver  pending  the  action*  the  proper  practice  was  to  revive 
the  action  against  the  railroad  company  by  an  amendment 
substituting  it  as  the  party  defendant;  '■  but  in  order  to  make 
the  railroad  company  liable  in  such  a  case,  the  facts  upon 
which  its  liability  arises  to  pay  damages  or  losses  sustained 
by  the  plaintiff  while  its  road  was  in  the  hands  of  the  receiver, 
must  be  averred  and  proved.* 

'  Browntj.Gay,  76  Tex.  444;  Texas  *  Texas  &c.  R.  Co.  v.  Adams,  78 

Pac.  R.  Co.  V.  Johnson,  76  Tex.  421 ;     Tex.  372;  «.  c.  22  Am.  St.  Kep.  56. 
».  c.  18  Am.  St.  Eep.  60. 
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CHAPTER    CLXXI. 

RECEIVERS'    CERTIFICATES. 


Section 

7168.  Issuing    receivers'    certificates 

and    making    them    a   prior 
lien. 

7169.  Circumstances  which  justify  the 

exercise  of  the  power. 

7170.  Circumstances     under     which 

such   certificates    have  been 
ordered. 

7171.  To  make  repairs  and  prevent 

dilapidation. 

7172.  To  purchase  rolling  stock. 

7173.  Oases  denying  power  to  issue 

such  certificates. 

7174.  Statutes  creating  this  power. 

7175.  Issuing  such  certificates  at  usu- 

rious rates:  selling  them  at 
less  than  par. 

7176.  Power  to  authorize  sale  of  such 

certificates  at  a  discount. 

7177.  Circumstances  under  which  it 

has  been  held  improper  to 
issue  such  certificates. 

7178.  Issuing  them  to  prevent  a  valu- 

able land  grant  to  the  rail- 
road company  from  lapsing. 


Section 

7179.  Form  of  such  receiver's  certifi- 

cate of  debenture. 

7180.  Conclusiveness  of  the  order  is- 

suing such  certificates  upon 
the  purchaser  at  a  foreclosure 
sale. 

7181.  Bondholders  must  make  their 

objections  before  the  certifi- 
cates have  passed  into  the 
hands  of  bona  fide  pur- 
chasers. 

7182.  Such  order  can  only  be  made  on 

hearing  and  notice. 

7183.  Such  certificates  not  negotiable 

instruments. 

7184.  Non-liability  of  indorser  of  such 

certificates. 

7185.  Other  consequences  of  this  doc- 

trine. 

7186.  Personal  liability  of  the  receiver 

to  bona  fide  purchasers  of 
fraudulent  certificates. 

7187.  Such  certificates  do  not  displace 

the  liens  of  those  who  are  not 
parties. 


§  7168.  Issuingr  Receivers'  Certificates  and  Making  Them 
a  Prior  liien.  —  We  have  already  had  occasion  to  consider 
the  principle  which  has  obtained  in  the  courts  of  the  United 
States  and  in  those  of  some  of  the  States,  that  recent  debts 
which  have  accrued  in  the  necessary  operation  of  a  railroad 
become  a  charge  upon  the  income  in  the  hands  of  the  re- 
ceiver when  appointed,  and  also  upon  the  corpus  of  the 
estate,  and  consequently  upon  the  proceeds  of  the  sale  of  fore- 
closure, taking  precedence  of  all  existing  liens  and  incum- 
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brances.'  Where  the  income  derived  from  the  operation  of 
the  property  is  insufficient  to  liquidate  these  prior  debts,  it  is 
the  practice  of  the  courts  to  authorize  the  receiver  to  issue 
certificates  of  indebtedness,  negotiable  in  form,  which  certifi- 
cates are  generally  expressed  upon  their  face  to  be  a  first 
charge  upon  the  income  and  property.  These  certificates  thus 
acquire  a  quality  superior  even  to  the  first  mortgage  bonds  of 
a  solvent  railroad  company,  especially  in  view  of  the  fact 
that  the  good  faith  of  the  court,  in  dealing  with  the  public, 
is  pledged  to  their  redemption,''  so  that  the  purchasers  of 
them  may  rightfully  conclude  that  the  court  will  not  relin- 
quish its  grasp  of  the  property  until  they  are  paid  or  secured. 
In  this  way,  needy  material-men,  mechanics,  and  other  rail- 
way employes  are  enabled  to  receive  payment  for  their  past 
services  without  the  delay  which  would  take  place  if  such  cer- 
tificates were  not  issued.  The  reason  which  justifies  the  issu- 
ing of  such  certificates  for  such  purposes  has  been  nowhere 
better  expressed  than  in  the  conception  that  a  railway  on 
land  is  like  a  ship  at  sea;  that  it  must  go  on,  so  to  speak;  that 
public  rights  inhere  in  it,  of  such  a  nature  that  its  operations 
cannot  be  sufifered  to  stop;  and  consequently  that  the  taker  of 
its  mortgage  securities  must  be  understood  as  taking  them 
in  view  of  this  fact,  and  as  thereby  assenting  to  the  power  of 
the  mortgagor  to  employ,  even  in  a  period  of  insolvency,  the 
current  funds  to  pay  the  current  expenses.^  In  many  cases 
the  public  nature  of  the  property  and  the  public  necessity 
may  be  such  as  to  require  an  increase  of  the  floating  indebt- 
edness chargeable  against  it  while  in  the  hands  of  a  receiver; 
and  the  issuing  of  receivers'  certificates  to  represent  the  debts 
necessarily  incurred  by  the  receiver,  under  the  orders  of  the 
court,  general  or  special,  in  the  administration  of  the  prop- 
erty, rests  upon  a  different  footing  from  the  issuing  of  such 
certificates  to  take  up  the  indebtedness  which  accrued  in  the 
management  of  the  property  prior  to  the  appointment  of  the 
receiver.  That  footing  appeals  to  the  well-known  principle 
in  the  law  of  trusts,  that  a  trustee  is  not  bound  to  relinquish 

1  Ante,  §  7114,  et  teq.  »  Ant^,  §§  6942,  6943.  «  Ante,  §  7118. 
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the  trust  fuud  or  property  in  his  hands  until  he  has  heen 
reimbursed  in  respect  of  his  necessary  and  proper  outlays 
made  in  the  administration  of  the  trust.  Nor  is  it  at  all 
necessary  that  the  instrument  creating  the  trust  should  spe- 
cially provide  for  such  reimbursement:  he  is  entitled  to  it 
on  the  general  principles  of  equity.  And  if  the  trust  fund 
has  become  rightfully  exhausted  in  his  hands  before  he  has 
been  thus  reimbursed,  he  may  claim  reimbursement  from  the 
cestui  que  trust} 


^  Eensselaer  &c.  K.  Co.  v.  Miller, 
47  Vt.  146,  152;  reaffirmed  in  Lang- 
don  V.  Vermont  Cent.  E.  Co.,  54  Vt. 
593,  600;  Vermont  &c.  E.  Co.  v.  Ver- 
mont Cent.  E.  Co.,  50  Vt.  500,  580. 
Whether  the  power  of  a  court  of 
equity,  when  it  takes  possession  of 
the  property  at  the  suit  of  a  mort- 
gagee for  the  purpose  of  preserving  it 
until  his  mortgage  can  be  foreclosed 
and  the  equities  of  intervening  claim- 
ants adjusted,  to  create  new  obliga- 
tions and  to  charge  them  on  the 
property,  and  to  give  them  priority 
to  existing  liens,  can  be  defended  on 
principle,  is,  to  say  the  least,  doubt- 
ful. Mr.  High  says:  "The  power  to 
thus  create  a  new  lien  or  mortgage 
upon  the  property,  and  to  give  it 
priority  over  existing  mortgages, 
marks  the  extreme  limit  which  courts 
of  equity  have  thus  far  attained  in 
the  exercise  of  their  extraordinary 
jurisdiction.  It  can  hardly  be  ques- 
tioned that  the  exercise  of  such  a 
power  impairs  the  obligation  of  the 
mortgage  contract,  and  frequently  re- 
sults in  the  diversion  of  a  large  por- 
tion of  the  mortgage  security.  A 
power  so  dangerous,  because  so  limit- 
less, cannot  be  sustained  upon  any 
just  principles  of  legal  reasoning." 
High  on  Eeceivers  (2d  ed.),  §  398  c. 
At  the  same  time,  the  jurisdiction 
must  be  regarded  as  well  settled,  at 
least  in  reference  to  receivers  of  rail- 


roads, and  so  far  as  the  courts  of  the 
United  States  are  concerned.  In 
what  is  sometimes  cited  as  the  lead- 
ing Federal  case  on  this  question,  it 
was  said  by  Mr.  Justice  Bradley: 
"The  power  of  a  court  of  equity  to 
appoint  managing  receivers  of  such 
property  as  u  railroad,  when  taken 
under  its  charge  as  a  trust  fund  for 
the  payment  of  incumbrances,  and 
to  authorize  such  receivers  to  raise 
money  necessary  for  the  preservation 
and  management  of  the  property, 
and  make  the  same  chargeable  as  a 
lien  thereon  for  its  repayment,  can- 
not, at  this  day,  be  seriously  dis- 
puted. It  is  a  part  of  that  jurisdic- 
tion, always  exercised  by  the  court, 
by  which  it  is  its  duty  to  protect  and 
preserve  the  trust  funds  in  its  hands. 
It  is,  undoubtedly,  a  power  to  be  ex- 
ercised with  great  caution;  and,  if 
possible,  with  the  consent  or  acqui- 
escence of  the  parties  interested  in 
the  fund."  Wallace  v.  Loomis,  97 
U.  S.  146,  162.  Cases  affirming  the 
existence  of  this  power  in  the  case  of 
receiverships  of  railroads  are :  Meyer 
V.  Johnston,  53  Ala.  237;  Hoover  v. 
Montciair  &c.  E.  Co.,  29  N.  J.  Eq.  4; 
Taylor  v.  Philadelphia  &c.  E.  Co.,  7 
Fed.  Eep.  377;  Stanton  v.  Alabama 
&c.  E.  Co.,  2  Woods  (U.  S.),  5U6; 
Kneeland  v.  American  Loan  &c.  Co., 
136  U.  S.  89;  Burnham  v.  Bowen, 
111  U.  S.  776;  and  many  others.  For 
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§  7169.  Circumstances  Which  Justify  the  Exercise  of  the 
Power.  —  The  circumstances  which  justify  the  exercise  of  the 
power  are  substantially  those  which  justify  the  exercise  of 
the  power  of  appointing  the  receiver  in  the  first  instance,  and 
thereby  displacing  the  possession  of  the  ordinary  custodians 
of  the  property.  These  circumstances  have  already  been  con- 
sidered;* but  we  may,  in  this  connection,  quote  the  expres. 
sions  of  an  authoritative  writer:  "  The  object  sought  by  the 
appointment  of  a  receiver,"  says  Mr.  Kerr,  "  may  be  generally 
described  to  be  to  provide  for  the  safety  of  property  pending  the 
litigation  which  is  to  decide  the  right  of  litigant  parties."" 
Again:  "The  duty  of  the  court,  upon  a  motion  for  a  receiver, 
is  merely  to  protect  the  property  in  the  mean  time  for  the  bene- 
fit of  those  persons  to  whom  the  court,  at  the  hearing  of  the 
cause,  when  it  will  have  before  it  all  evidence  and  materials 
for  a  determination,  shall  think  it  properly  belongs." '  The 
power  of  creating  an  indebtedness,  chargeable  as  a  first  lien 
upon  the  property,  must,  it  should  seem,  if  it  can  be  justified 
at  all,  be  coextensive  with  the  power  to  lay  hold  of  the  prop- 
erty by  means  of  a  receiver,  for  the  purpose  of  preserving  it 
pendente  lite  for  the  benefit  of  all  parties  having  liens  upon  it 
or  interests  in  it.  Upon  this  ground,  it  is  not  difficult  to  jus- 
tify the  exercise  of  the  power,  in  so  far  as  absolutely  necessary 
to  raise  money  for  the  purpose  of  preserving  the  status  of  the 
property  itself  or  preventing  it  from  falling  into  decay;  *  and 
accordingly,  we  find  in  what  may  be  regarded  as  a  leading 
case  in  the  American  State  courts,  —  perhaps  the  leading  case 
upon  the  subject,  —  the  exercise  of  the  power  justified  on  this 
ground.  In  an  opinion  of  the  Supreme  Court  of  Alabama, 
where  the  subject  is  canvassed  with  great  though tfulness  and 
ability,  by  Mr.  Justice  Manning,  and  where  the  arguments  pro 

an  argument   in  favor  of  the  power,  '  Ante,  §  6823,  et  seq, 

founded  on  the  public  nature  of  railroad  '  Kerr  on  Receivers,  p.  6. 

property,  see  the  opinion  of  Mr.  Jus-  *  Ibid.,  p.  6.     See  also  Blakeney  t». 

tice  Manning  in  Meyer  v.  Jolanston,  Dunfaur,  15  Beav.  42 ;  also  Meyer  v. 

53  Ala.  237, 347.    For  a  vigorous  coun-  Jolinslon,  53  Ala.  237,  835,  where  the 

ter-argument,  see  the  dissenting  opin-  above  note  is  quoted, 
ion  of  Mr.  Justice  Walker  in  Hum-  *  Ante,  §  6826,  et  seq. 

phreya  v.  Allen,  101  111.  490. 
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and  con  are  carefully  balanced,  the  court  concludes  that  it 
does  not  follow,  from  all  the  objections  considered  against  the 
exercise  of  the  power,  that  a  Chancellor,  who  takes  property 
in  litigation,  by  his  receivers  and  managers,  under  the  charge 
of  the  court,  is  incompetent  to  raise  money,  when  necessary 
for  the  expense  of  its  custody  and  preservation,  by  issuing  cer- 
tificates of  indebtedness,  that  shall  constitute  first  liens.* 

§  7170.  Circumstances  under  Which  Such  Certificates 
have  heen  Ordered.  —  In  the  leading  case  in  the  State  courts 
on  this  subject,  the  substance  of  the  decision  was  that  the 
court  of  chancery  of  Alabama  had  the  power,  after  proper 
notice  to  and  hearing  of  interested  parties,  to  authorize  the 
issue  of  negotiable  certificates  of  indebtedness,  making  them 
a  first  lien  and  displacing  other  liens  to  that  extent,  on 
the  property  of  a  railroad  which  the  court  was  operating 
through  its  receiver,  whenever  it  should  be  necessary  to  raise 
money  for  the  economical  management  and  conservation  of 
the  property.  But,  according  to  the  view  of  the  court,  the 
mere  fact  that  the  fruits  of  the  expenditures  made  by  the 

1  Meyer  v.  Johnston,  53  Ala.  237,  Judge,  who  died  the  year  following ; 

346.    The  writer  takes  occasion  here  Hon.  Amos  R.  Manning,  the  author 

to  state  that,  in  reviewing  a  paper  of  the  opinion  in  the  case  referred 

published  in  the  Columbia  Law  Times  to;  and  Hon.  George  W.  Stone,  who 

on  the  subject  of  Eeceivers'  Oertifi-  recently  died,  after  nearly  fifty  years 

cates  (26  Am.  Law  Rev.   450,  452),  of  judicial  service.    It  is  believed  that 

when  referring  to  this  case,  he  was  the  decisions  of  none   of  the   State 

led  into  an  inadvertency  which  does  courts  are  entitled  to  take  higher  rank 

great  injustice  to  the  court,  by  stat-  than  are  those  of  this  court ;  and  that 

ing  that  the  decision  was  "rendered  in  none  of  the   numerous  decisions 

in  what  are  known  as   '  carpet-bag  upon  this  subject  has  it  been  dealt 

times.'  "    When  that  note  was  writ-  with  in  a  more  searching  and    dis- 

ten  the    author    did    not    have  the  criminating   manner,  with   a  wider 

report    open    before    him,   and    his  range  of  judicial  vision,  and  a  better 

recollection  of  the  date  of  the  deci-  judicial  balance,  than  is  displayed  in 

sion  was  that  it  was  earlier  than  the  the  opinion  of  Mr.  Justice  Manning 

year  1875,  which  was  its  actual  date,  in  the  case  above  cited.    See  the  same 

The  members  of  the  court  were  then  case  for  a  statement  of  the  course  to 

Hon.  Robert  C.  Bickell,  Chief  Justice,  be  pursued  by  objectors  where  the  order 

author  of  a  digest  of  the  Alabama  to  issue  the  certificates  is  made  without 

reports  and  a  judge  of  great  probity  notice  to  creditors  and  other  paHies: 

and    reputation ;     Hon.   Thomas    J.  Meyer  v.  Johnston,  53  Ala.  237,  350. 
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railroad  company  are  about  to  be  lost  by  the  failure  of  its 
enterprise,  caunot  justify  the  making  of  such  an  order,  in  the 
absence  of  the  consent  of  the  lienholders  whose  liens  it 
will  displace,  and  courts  of  equity  cannot  exercise  such  a 
power.^  A  further  examination  of  the  decisions  where  this 
power  has  been  exercised  will  make  it  appear  that  in  nearly 
all  of  them  there  were  circumstances  of  consent,  negligence, 
laches,  and  the  like.  Thus,  in  a  leading  Federal  case  on  the 
subject,  all  the  parties  consented  to  the  appointment  of  a 
receiver,  and  in  the  order  appointing  him  he  was  empowered 
to  raise  money  by  issuing  certificates  which  should  be  a  first 
lien  upon  the  property;  and  the  objecting  bondholder  did  not 
make  his  objection  until  a  considerable  lapse  of  time  after  the 
order  had  been  made;  and  it  v/as  held- that  he  was  concluded 
by  the  consent  of  the  trustees  in  the  mortgage  under  which 
his  bonds  had  been  issued,  in  conformity  with  the  principle 
already  stated,^  which  consent  bound  him  by  representation, 
and  further  that  he  was  estopped  by  his  laches  from  claiming 
the  right  to  have  the  order  rescinded.'  In  a  later  case,  the 
power  to  issue  such  certificates  was  not  directly  considered; 
but  the  rearrangement  and  reorganization  of  an  insolvent  rail- 
road company,  effected  at  a  public  meeting  of  all  its  bondhold- 
ers, concurred  in  by  the  trustee  under  the  mortgages,  was 
upheld  by  the  court,  Mr.  Chief  Justice  Waite  saying  that  this 
was  more  desirable  than  the  issuing  of  receiver's  certificates.* 
In  another  case,  often  cited  in  support  of  the  power  to  issue 
such  certificates,  the  court  upheld  the  issuing  of  them  to  a 
limited  amount  for  the  purpose  of  paying  a  small  indebted- 
ness due  connecting  lines,  and  of  building  six  miles  of  rail- 
road and  a  bridge, — basing  its  decision  on  the  ground  that 
the  objecting  bondholders  were  represented  by  the  trustee  in 

* 

1  Meyer  v.  Johnston,  53  Ala.  237,  them  by  the  weight  of  judicial  au- 

332,  et  seq.    It  should  be  added  that,  thority :  Post,  §  7183. 
while  the  learned  judge  who  wrote  »  Ante,  §§  6126,  6209,  6223. 

the  opinion  seemed  to  regard  such  '  Wallace  v.  Loomis,  97  U.  S.  146, 

certificates  as  negotiable  instruments,  162. 
Buch  is  not  the  character  ascribed  to 

*  Shaw  V.  Railroad  Co.,  100  U.  S.  605. 
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the  deed  of  trust  under  which  their  bonds  were  issued,  and 
were  estopped  by  their  delay}  In  a  later  case,  the  same  court 
in  an  opinion  given  by  Mr.  Justice  Blatchford,  struggling  for 
some  ground  upon  which  to  uphold  the  issuing  of  such  cer- 
tificates under  the  circumstances  before  them,  which  seemed 
to  create  a  strong  necessity  therefor,  seized  upon  the  idea  of 
public  policy,  and  laid  stress  upon  the  frequent  argument  that 
a  railroad  is  a  matter  of  public  concern,  and  that  the  court 
holding  it  in  its  grasp  by  means  of  its  receiver  is  bound,  as  a 
duty  to  the  public,  to  keep  it  in  operation;  but  finally  declar- 
ing that  the  power  of  the  court  to  order  the  issue  of  such  cer- 
tificates does  not  depend  upon  consent  or  prior  notice,  but 
that  circumstances  may  exist  which  will  be  judicially  equiva- 
lent to  prior  notice.''  A  decision  of  Mr.  Justice  Bradley  at 
circuit,  which  is  often  quoted  in  support  of  this  power,  rested 
upon  the  consent  of  the  trustees  of  the  mortgage  bondholders, 
— the  order  providing  that  "the  certificates  shall  not  be  issued 
until  countersigned  by  the  majority  of  the  trustees  for  the  first 
mortgage  bondholders,  without  which  countersigning  they 
shall  not  be  entitled  to  the  lien  and  priority  aforesaid.'"  In 
another  case  in  the  Circuit  Court  of  the  United  States,  Mr. 
Circuit  Judge  Dillon  being  upon  the  bench,  rested  the  issue 
of  such  certificates  upon  the  necessity  of  raising  money  to 
complete  the  road  in  order  to  save  an  impending  forfeiture  of  a 
valuable  land  grant.* 

§  7171.  To    Make    Repairs  and   Prevent  Dilapidation.- — 

The  propriety  of  issuing  such  certificates  has  also  been  rested 
upon  the  obhgation  of  the  trustee,  both  to  those  interested 
in  the  subject  of  the  trust,  and  to  the  general  public,  to  pre- 
serve the  trust  estate  from  dilapidation,  — in  other  words,  to 
keep  the  road  in  operation  and  in  repair.  "  There  can  be  no 
doubt,"  said  Chancellor  Zabriskie,  "  as  to  the  duty  of  the 
court  under   the   circumstances.     Every  consideration  is  in 

1  Miltenberger  v.  Logansport  &c.  =  Stanton  v.  Alabama  &c.  R.  Co., 
B.  Co.,  106  U.  S.  286.  2  Woods  (U.  S.),  506. 

2  Union  Trust  Co.  v.  Illinois  Mid-  ■•  Kennedy  v.  St.  Paul  &c,  E.  Co., 
land  E.  Co.,  117  U.  S.  434.  2  Dili.  (U.  S.)  448. 
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favor  of  making  the  repairs.  The  value  of  the  trust  estate  de- 
pends in  a  very  great  measure  upon  them.  If  they  be  not 
made,  the  operation  of  the  road  must  necessarily  cease.  The 
injury  to  the  value  of  the  trust  estate  which  would  be  oc- 
casioned thereby  would  obviously  be  great,  to  say  nothing  of 
the  inconvenience  to  the  public.  It  is  incumbent  on  the 
court  to  see  to  it  that  the  receiver  keeps  up  the  property  by 
making  any  necessary  repairs,  and  to  that  end  it  may  provide 
the  means  by  pledge  of  the  property,  if  necessary.'  Espe- 
cially is  it  the  duty  of  the  court  to  make  the  repairs  in  this 
case,  where  the  legislature  has  imposed  upon  it  the  obligation 
of  operating  the  road  for  the  public  convenience."* 

§  7172.  To  Purchase  Boiling:  Stock.  —  It  has  been  held 
that  the  court  may,  under  circumstances  requiring  such  ac- 
tion, authorize  the  receiver  to  purchase,  if  necessary,  rolling 
stock  on  credit,  and  to  make  the  debt  thereby  created  "  a  first 
lien  on  the  mortgaged  premises  and  all  the  proceeds  which 
may  come  into"  the  hands  of  the  court.* 

§  7173.  Cases  Denying  Power  to  Issue  Such  Certificates. 

Authoritative  courts  are  not  wanting  which  deny  the  existence 
of  the  power  of  a  court  of  equity  thus  to  displace  the  liens  of 
prior  mortgages,  and  to  impair  the  obligations  of  the  contracts 

'  Citing  Morison  v.  Morison,  7  De  the  use  of  the  public,  subject  at  all 

Gex,   M.  &  G.  214:  Stanton  v.  Ala-  times  to  the  order  of  the  Chancellor, 

baina  &c.  K.  Co.,  2  Woods  (U.   S.),  N.  J.  Act  Feb.  11,  1874;  N.  J.  Rev., 

506;  Bright  v.  North,  2  Phillips  Ch.  p.  196. 

216;  Jerome  v.   McCarter,  94  TJ.   S.  »  Vilas  v.  Page,   106  N.  Y.   4B9; 

734.  «.  c.  13  N.  E.  Eep.  743.    The  order 

■'  Hoover  v.  Montclair  &c.  E.  Co.,  was  effective  when /ted,  although,  by 

29  N.  J.  Eq.  4.    The  statute  referred  a  mistake  of  the  clerk,  was  not  en- 

to  provides  that  whenever  any  incor-  tered  on  the  record.    Ibid.    Power  of 

porated  company  in  this  State  shall  the  court  appointing  receiver  under 

become  insolvent,  and  the  property  an  agreement  among  the  secured  and 

of  such  company  shall  have  passed  general  creditors  whereby  certain  in- 

into  the  hands  of  a  receiver  by  or-  come  bonds  were  to  be  issued  payable 

der   of    the  Chancellor,    in   accord-  in  thirty  years,  etc. :  Lehigh  Coal  & 

ance  with  the  statute  in  such  cases  Nav.  Co.  v.  Central  E.  Co.,  34  N.  3. 

made  and  provided,  the  receiver  shall  Eq.  88. 
be  empuwert'd  to  operate  the  road  lor 
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subsisting  therein.  A  decision  of  the  Court  of  Appeals  of 
New  York  is  to  the  effect  that  receiver's  certificates,  issued 
under  the  order  of  the  court  appointing  the  receiver,  to  pay 
claims  accruing  prior  to  the  receivership,  cannot  be  made  a 
lien,  cutting  under  a  mortgage  existing  at  the  time  of  the 
issue  of  such  certificates,  where  the  mortgagee  is  not  a  'party 
to  the  suit;  nor  even  as  against  the  lien  of  the  mortgagee  on 
whose  application  a  receiver  has  been  appointed.*  In  one 
case  the  same  court  had  to  deal  with  the  question  in  respect 
of  receiver's  certificates  issued  under  the  order  of  a  court  ex- 
ercising chancery  powers,  for  the  purpose  of  completing  a  hotel 
which  had  been  projected  by  a  corporation  organized  for  the 
purpose  of  building  and  running  it.  The  order  of  the  court 
was  ex  parte,  and  authorized  the  receiver  to  borrow  $100,000 
on  receiver's  certificates,  and  declared  them  to  be  a  first  lien 
on  the  property.  Notwithstanding  the  order,  it  was  held  that 
the  lien  of  the  certificates  could  not  prevail  over  that  of  the 
existing  mortgage.* 

§  7174.  Statutes  Creating  This  Power.  —  In  a  learned  opin- 
ion on  this  subject,  it  is  stated  by  Mr.  Circuit  Judge  Cald- 
well that  some  of  the  States  have  enacted  statutes  providing 
that  the  liens  of  mechanics,  laborers,  and  material-men,  upon 
railroad  property,  shall  be  preferred  to  mortgages  upon  such 
property  executed  by  their  owners.'  In  one  of  the  States 
where  the  power  to  issue  receiver's  certificates  was  upheld  on 
the  general  principles  of  equity,*  the  legislature  in  the  same 
year  enacted  the  following  statute:  "That  whenever  any  incor- 
porated railroad  company  in  this  State  shall  become  insolvent 
and  the  property  of  such  company  shall  have  passed  into  the 
hands  of  a  receiver  by  order  of  the  Chancellor,  in  accordance 
with  the  act  to  which  this  is  a  supplement,  the  receiver  shall, 
and  he  is  hereby  empowered  to,  operate  said  railroad  for  the 

I  Metropolitan  Trust  Co.  v.  Towa-  Kansas  City  &c.  E.  Co.,  53  Fed.  Eep. 

wanda  &c.  R.  Co.,  103  N.  Y.  245.  182,  191. 

=>  Raht  V.  Attrill,  106  N.  Y.  423;  *  Hoover  v.  Montolair  &c.  R.  Co., 

».  c.  60  Am.  Eep.  456.  29  N.  J.  Eq.  4. 


■>  Farmers'  Loan  &  Trust  Co.  «• 
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use  of  the  public,  subject  at  all  times  to  the  order  of  the  Chan- 
cellor; and  all  expenses  incident  to  the  operation  of  said  rail- 
road shall  be  a  first  lien  on  the  receipts,  to  be  paid  before  any- 
other  incumbrance  whatsoever."  '■ 

§  7175.  Issuing' Such  Certificates  at  Usurious  Bates :  Selling: 
Them  at  Less  than  Par.  —  Where  such  certificates  are  ordered 
to  be  issued  by  the  judge  of  a  State  court,  his  order  obviously 
will  be  erroneous  if  it  is  so  framed  as  to  proceed  in  violation  of 
the  statute  of  the  State  prohibiting  the  taking  of  usurious  inter- 
est. Thus,  in  a  case  where  the  Ohaucellor,  by  his  order,  pro- 
vided that  the  certificates  should  bear  interest  at  the  rate  of  eight 
per  cent  per  annum,  and  that  they  might  be  sold  at  a  discount  of 
ten  per  cent,  or  for  ninety  cents  on  the  dollar,  —  it  was  held  that 
the  order  was  erroneous,  the  highest  rate  of  interest  allowed 
by  the  law  of  the  State  being  eight  per  cent  per  annum;  because 
the  order  was  regarded  as  tantamount  to  an  order  authoriz- 
ing the  receiver  to  borrow  money  at  an  usurious  rate  of  inter- 
est.* The  court  stated  that  the  receiver  might  not  have  been 
able  to  raise  the  money  otherwise  than  by  paying  such  usuri- 
ous interest;  and,  "might  it  not  have  been  better  then,"  said 
the  court,  "  to  let  an  impecunious  railroad,  which  creditors 
were  suing  to  have  sold,  remain  iu  the  hands  of  the  company 
operating  it  until  the  decree  disposing  of  it  should  be  passed 
by  the  court;  especially  since,  in  the  language  of  Cairns,  L.  J., 
'it  is  obvious  there  can  be  no  real  and  correlative  responsi- 
bility for  the  consequences  of  any  imperfect  management.' " ' 

§  7176.  Power  to  Authorize  Sale  of  Such  Certificates  at  a 
Discount.  —  But  it  is  believed  not  to  be  the  practice  of  the  Fed- 
eral courts  to  take  into  consideration  the  State  laws  iu  regard 
to  usury  when  making  such  orders.  Indeed,  in  the  opinion 
just  cited,  the  Supreme  Court  of  Alabama  commented  upon 
an  imperfect  manuscript  opinion  of  Mr.  District  Judge  Long- 
year,  sitting  in  the  Circuit  Court  of  the  United  States  for  the 

'  N.  J.  stats.  1877,  p.  196,  §  106. 
•  Meyer  v.  Johnston,  53  Ala.  237,  351.  *  Ibid.  352. 
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Eastern  District  of  Michigan,  in  a  case^  in  which,  a  receiver 
having  been  appointed  to  take  charge  of  the  property,  —  pre- 
sumably in  a  proceeding  to  foreclose  a  first  mortgage  thereon,  — 
the  court,  after  notice  to  the  parties  and  the  hearing  of  coun- 
sel, made  an  order  reciting  that,  it  being  made  to  appear  to 
the  court  "  that  it  is  for  the  best  interest  of  all  concerned  in 
said  ship  canal  and  said  property,  real  an,d  personal,  that  the 
said  canal  should  be  finished  and  made  ready  for  use  as 
speedily  as  practicable,  and  that  it  is  necessary  and  expedient 
that  said  receiver  should  issue  certificates  of  indebtedness 
for  the  purpose  of  said  speedy  construction," — therefore  the 
receiver  was  authorized  to  issue  such  certificates,  payable  on 
July  1,  1873  (about  a  year  after  the  making  of  the  order), 
bearing  interest  at  the  rate  of  ten  per  cent  per  annum,  to  the 
amount  of  $500,000,  and  constituting  a  first  lien  on  the  canal 
and  property  in  the  custody  of  the  receiver,  which  lien  should 
have  a  priority  over  any  debt  previously  created,  and  authoriz- 
ing the  receiver,  moreover,  to  execute  and  deliver  a  mortgage 
deed  of  trust  of  the  property,  franchises,  and  rights  of  the 
company,  to  a  trustee  to  secure  payment  of  the  certificates. 
The  order  further  provided  that  in  case  the  certificates  should 
not  be  paid  at  maturity,  the  receiver  should,  upon  application 
to  the  court  and  upon  its  order,  deliver  over  all  the  property 
and  effects  embraced  by  the  said  deed,  to  the  trustee  named 
therein,  to  be  by  him  sold  to  pay  the  certificates.  The  re- 
ceiver was  also  authorized  to  sell  them  at  a  discount  not 
exceeding  twenty-five  per  cent,  or  to  borrow  money  by  a 
hypothecation  of  them.  Commenting  on  this  extraordinary 
order,  the  Alabama  court  say:  "The  court,  by  its  conveyance 
to  the  trustee,  put  the  property  even  out  of  its  own  control, 
and  appears  to  have  disposed  of  it  as  if  invested  itself  with  a 
sort  of  seigneurial  title  that  enabled  it  to  supersede  the  exist- 
ing rights  of  others  therein,  and  to  have  exercised  legislative 
power  by  authorizing  the  borrowing  of  money  without  regard 
to  usury  laws."  ^     The  Supreme  Court  of  the  United  States 

'  Southerland  v.  Lake  Superior  &c.  *  Meyer  v.  Johnston,  53  Ala.  237, 

B.  Co.,  MS.  338, 339.  ^^^^ 
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has  rendered  a  decision,  which  seems  to  be  in  substantial  con- 
formity with  the  theory  of  the  Alabama  court,  in  a  case  where 
a  receiver  was  appointed  by  the  Circuit  Court  of  the  United 
States  sitting  in  Alabama,  in  a  proceeding  to  foreclose  a  mort- 
gage upon  the  property  of  a  railway  company.  The  court 
authorized  the  receiver  to  borrow  money  and  to  issue  certifi- 
cates of  indebtedness,  to  be  a  lien  upon  the  property  and  take 
precedence  of  the  mortgage  debt,  and  to  part  with  them  at  a 
rate  not  less  than  ninety  cents  on  the  dollar.  The  receiver 
borrowed  money  on  the  hypothecation  of  some  of  these  certi- 
ficates. The  property  was  decreed  to  be  sold  subject  to  liens 
established  on  references  which  were  then  pending.  It  was 
held  that  the  hypothecated  certificates  were  not  liens  to  the 
extent  of  their  face,  but  that  the  decree,  directing  the  debts 
secured  by  them  to  be  paid  in  them  at  the  rate  of  ninety  cents 
on  the  dollar,  would  be  upheld  to  the  extent  of  making  the 
money  actually  advanced  upon  them  a  first  lien  upon  the 
property.* 

§  7177.  Circumstances  under  Whicli  It  lias  been  Held 
Improper  to  Issue  Such  Certificates.  —  A  very  experienced, 
upright,  and  conservative  Federal  judge,  while  admitting, — 
as  under  the  decisions  of  the  Supreme  Court  of  the  United 
States  he  was  bound  to  do, — that  the  power  to  issue  such  cer- 
tificates may  be  exercised,  said:  "This  court  has  uniformly 
refused  to  arm  its  receivers  with  such  a  dangerous  power. 
When  the  road  cannot  be  kept  running  without  its  exercise, 
except  to  a  very  limited  extent,  the  safe  and  sound  practice  is 
to  discharge  the  receiver,  stop  running  the  road,  and  speed 
the  foreclosure."  ^  In  so  holding,  he  cited  a  manuscript  deci- 
sion of  his,'  where  application  was  made  to  his  court  to 
authorize  a  receiver  to  issue  certificates  which  were  to  be  a 
first  lien  upon  the  property,  for  the  purpose  of  building  sixty 
miles  of  road,  in  order  to  earn  a  large  and  valuable  land  grant, 

*  Swann  v.  Clark,  110  TJ.  S.  602. 
•  Credit  Co.  v.  Arkansas  Cent.  E.  *  Paine  v.  Little  Rock  &c.  E.  Co., 

Co.,  15  Fed.  Rep.  46,  per  Mr.  District  April  Term,  1874,  United  States  Cir- 
(now  Circuit)  Judge  Caldwell.  cuit  Court,  East.  Dist.  Ark. 
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which  would  lapse  in  a  short  time  unless  the  road  was  com- 
pleted. A  majority  in  value  of  the  first  mortgage  bondholders 
concurred  in  the  application;  and  a  closely  analogous  decision 
of  the  Circuit  Judge  of  that  judicial  circuit  was  pressed  upon 
the  court.i  But  he  refused  the  order,  upon  the  ground  "  that 
it  was  no  part  of  the  duty  of  a  court  of  chancery  to  build  rail- 
roads, and  that  the  assent  of  all  the  parties  interested  in  the 
property  could  not  make  it  such."^  "And  there  is  no  differ- 
ence," continued  he,  "  so  far  as  relates  to  this  question,  be- 
tween building  a  railroad  and  making  extensive  and  general 
repairs  and  betterments,  the  cost  of  which  sometimes  approxi- 
mates the  cost  of  original  construction.  In  the  case  referred 
to  of  the  Fort  Smith  railroad,  the  proceedings  to  foreclose 
were  speeded  and  a  decree  rendered  to  meet  the  exigencies  of 
the  case,  which  the  Supreme  Court  approved  and  said  'was  a 
much  more  desirable  plan'  than  to  issue  receiver's  certifi- 
cates."* 

§  7178i  Issuing^  Them  to  Prevent  a  Valuable  liand  Grant 
to  the  Kailroad  Company  from  Liapsing.  —  To  prevent  a 
valuable  land  grant  in  favor  of  a  railroad  company  from 
lapsing,  a  receiver  was  appointed  at  the  instance  of  bond- 
holders of  the  company,  whose  principal  security  was  such 
lands,  and  the  receiver  was  empowered  to  borrow  money,  not 
to  exceed  five  million  dollars,  to  complete  the  unfinished  por- 
tions of  the  road,  and  to  issue  his  debentures  for  that  purpose, 
payable  five  years  after  date,  which  were  made  a  first  lien  upon 
the  property  of  the  company.*  In  a  subsequent  report  of  the 
same  case,  the  same  learned  and  eminent  judge  conceded  the 
principle  that  a  court  of  chancery,  in  the  progress  of  a  fore- 
closure suit  against  a  railroad  company,  ought  not  to  enter 
upon  the  work  of  building  or  completing  a  railroad,  unless 
there  is  an  irresistible  necessity  to  do  so,  in  order  to  prevent 

>  The  decision  referred  to  was  Ken-  'Ibid.;   citing  Shaw  v.  Railroad 

nedy  ■».  St.  Paul  &c.  R.  Co.,  2  Dili.  Co.,  100  U.  S.  605,  612. 
(U.  S.)  448;  g.  c.  5  Dill.  (U.  S.)  519.  *  Kennedy  v.  St.  Paul  &c.  R.  Co., 

2  The  decision  is  thus   stated  in  2  Dill.  (U.   S.)  448,   Dillon,   Circuit 

Credit  Co.  v.  Arkansas  &c.  R.  Co.,  15  Judge. 
Fed.  Rep.  46,  50. 
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a  great  and  certain  sacrifice  of  the  rights  and  securities  of  the 
parties  in  interest.^  The  syllabus  of  the  second  report,  writ- 
ten by  the  learned  judge  who  made  the  order,  states  the  sub- 
stance of  a  second  application  of  the  same  kind,  and  the  ruling 
of  the  court  thereon  as  follows,  and  the  order  made  is  set  out 
in  a  note  to  the  opinion:  —  "Under  the  extraordinary  circum- 
stances of  this  cause,  the  trustees  and  four-fifths  of  the  bond- 
holders consenting,  and  none  opposing,  the  court,  in  order  to 
prevent  the  forfeiture  of  the  franchises  of  the  company  and 
the  loss  of  a  valuable  land  grant,  authorized  the  receiver  to 
construct  the  unfinished  portions  or  links  of  the  road,  out  of 
moneys  to  be  furnished  by  bondholders;  but  the  court  refused 
to  issue  debentures,  as  a  means  of  credit,  in  advance  of  actual 
construction,  or  to  permit  the  receiver  to  incur,  for  construc- 
tion purposes,  any  indebtedness  beyond  the  amount  of  money 
furnished  by  the  bondholders.  When  the  road  should  be 
fully  completed,  the  order  provided  for  the  payment  of  the 
actual  cost  thereof  by  debentures,  which  should  be  a  lien  upon 
the  property  to  the  extent  indicated.  Under  this  order,  one 
hundred  and  twenty-five  miles  of  railway  were  built,  and  the 
lines  of  the  company's  road  completed,  and  the  forfeiture  pre- 
vented, and  debentures  were  then  issued  for  the  cost  of  con- 
struction, and  were  afterwards  paid  out  of  the  proceeds  of  the 
sale  of  the  property  under  the  decree."* 

§  7179.  Form  of  Such  Receiver's  Certificate  of  Deben- 
ture. —  In  a  very  noted  case,  where  the  receiver,  appointed  in  a 
suit  in  equity  to  foreclose  a  mortgage  upon  property  of  an  uncom- 
pleted railroad,  was  authorized  to  borrow  money  for  the  purpose  of 
completing  the  road  so  as  to  prevent  forfeiture  of  a  valuable  land 
grant,^  the  form  of  the  debentures  prescribed  in  the  order  of  the 
court  was  as  follows:  — 

"  $ St,  Paul,  Minnesot'a,        ) 

1873,  \ 

"Five  years  after  date,  unless  sooner  paid,  for  value  received,  I 
promise  to  pay  to or  his  assigns,  the  sum 

1  Kennedy  v.  St.  Paul  &c.  R.  Co.,  •  Ibid. 

5  Dill.  (U.  S.)  5:9,  »  Ante,  §  7178. 
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o' ' dollars  in  gold,  with  interest  thereon  at 

the  rate  of  ten  per  centum  per  annum,  payable  in  gold  semi-annu- 
ally on  the  first  days  of  July  and  January  of  each  year,  at  the  City 
of  New  York. 

"This  obligation  is  issued  under  and  by  virtue  of  certain  provi- 
sions of  an  order  of  the  Circuit  Court  of  the  United  States  for  the 

District  of  Minnesota,  dated  on  the day  of ,  1873, 

a  copy  of  which  is  indorsed  hereon,  and  is  part  of  the  loan  thereby 
authorized  to  be  made  by  me  as  receiver  of  the  St.  Paul  &  Pacific 
Railroad  Company,  amounting,  in  all,  to  the  sum  of  $5,000,000. 

"The  said  loan,  or  so  much  thereof  as  may  be  required  to  com- 
plete the  construction  of  the  St.  Paul  &  Pacific  Railroad,  and  shall 
be  borrowed  by  me  for  that  purpose  under  the  authority  aforesaid, 
is  made  and  constituted,  as  provided  in  the  order  of  the  court,  a 
first  lien  upon  all  the  property  of  every  nature  and  description  of  the 
said  railroad  company;  and  the  earnings  of  said  railroad,  after 
deducting  the  operating  expenses  and  the  expenses  of  the  receiver- 
ship, are  pledged  for  the  payment  of  the  principal  and  interest  of 
this  obligation,  according  to  the  tenor  thereof. 

"  Failure  to  pay  interest  for  six  months  will  make  principal  due 

at  option  of  holder. 

« ,  Receiver." ' 

§  7180.  Conclusiveness  of  the  Order  Issuing'  Such  Certifi- 
cates upon  the  Purchaser  at  Foreclosure  Sale,  —  Where  the 
receiver  has  been  ordered  to  issue  such  certificates,  and  the 
decree  of  foreclosure  recites  that  the  sale  is  to  be  made  subject 
to  the  liens  thereby  created,  this  will,  of  course,  be  conclusive 
upon  the  purchaser,  and  he  will  take  the  property  subject  to 
that  burden.  When,  therefore,  the  purchaser  of  a  railroad,  at 
a  sale  under  a  decree  of  foreclosure  of  the  first  mortgage, 
which  recited  that  the  sale  should  be  made  subject  to  liens 
established  or  to  be  established,  on  references  before  had  or 
then  pending,  to  a  master,  with  the  right  to  bondholders  to 
appear  and  oppose,  as  prior  and  superior  lieus  to  the  liens  of 
the  bonds  issued  under  the  mortgage,  —  it  was  held  that  the 
purchaser  could  not  dispute  the  validity  of  the  liens  thus  es- 
tablished, even  on  the  ground  of  fraud  alleged  to  have  been 

1  Kennedy  v.  St.  Paul  &c.  R.  Co.,  2  Dill.  (U.  S.)  448,  456. 
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discovered  after  the  confirmation  of  the  master's  report  fixing 
the  amount  of  the  liens.* 

§  7181,  Bondholders  must  Make  their  Objections  Before 
the  Certificates  have  Passed  into  the  Hands  of  Bona  Fide 
Purchasers.  —  According  to  a  decision  of  the  Supreme  Court 
of  Illinois,  rendered  against  a  strong  dissenting  opinion,^  if 
the  holder  of  railroad  bonds  secured  by  a  mortgage  on  the 
property,  having  notice  of  the  appointment  of  the  receiver 
and  the  order  of  court  directing  the  receiver  to  issue  certifi- 
cates of  indebtedness,  on  which  to  raise  money  to  discharge 
a  mortgage  on  the  personal  property  of  the  company,  and  to 
pay  taxes,  current  expenses,  etc.,  which  order  makes  the  cer- 
tificates a  first  lien  on  all  the  property  of  the  company,  —  de- 
sires to  question  the  power  of  the  court  to  make  the  order, 
he  must  do  so  before  the  certificates  are  issued  and  sold  to  bona 
fide  purchasers,  or  paid  out  to  creditors  of  the  company.  Af- 
ter their  issue  and  sale,  it  will  be  too  late  for  him,  or  pur- 
chasers from  him  with  notice  of  the  facts,  to  raise  the  question 
whether  the  subject-matter  to  which  the  certificates  were  ap- 
plied was  within  the  scope  of  the  power  of  the  court.^  But 
this  principle  has  no  application  to  cases  where  the  certificates 
have  been  issued  for  purposes  or  in  a  manner  not  warranted 
by  the  order  of  the  court.* 

§  7183.  Such  Order  can  only  be  Made  on  Hearing-  and 
Ifotice.  —  Where  such  an  order  was  made  on  the  ex  parte  ap- 
plication of  the  receiver  to  the  court,  the  Supreme  Court,  in 
reversing  the  order,  said  that  orders  of  that  class  can  only  be 
made  upon  motion,  after  proper  investigation  and  hearing; 
and,  having  the  whole  record  before  them,  the  court  was  able 
to  say  that  the  early  sale  of  the  road  was  practicable  and  de- 
sirable, which,  if  made,  would  obviate  any  necessity  for  the 
order  in  question.* 

1  Swann  v.  Wright,  110  IT.  S.  590.  •  Humphreys  v.  Allen,  101  HI.  490. 

"  Mr.  Justice  Walker  dissented  at  ♦  Bank  of  Montreal  v.  Chicago,  48 

length,  opposing  the  jurisdictioa  to  Iowa,  518 ;  post,  §  7186. 

issue  receiver's  certificates.  '  Ex  parte  Mitchell,  12  S.  0.  83. 
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§  7183.    Such  Certificates  not  Negotiable  Instruments. — 

Such  certificates  are  not  negotiable  instruments  under  the  law 
merchant,  so  as  to  be  good  in  the  hands  of  a  bona  fide  holder 
for  value,  without  reference  to  any  vice  or  infirmity  attending 
their  original  issue;'  but,  on  the  other  hand,  they  are  good, 
under  the  principles  of  equity,  for  the  amount  of  money 
actually  paid  for  or  advanced  upon  them  to  the  receiver,  in 
accordance  with  the  terms  of  the  order  of  court  under  which 
they  were  issued, ^  and,  it  seems,  for  no  more.'  The  reason  is 
quite  plain.  They  are  issued  by  an  officer  of  a  court  of  jus- 
tice, under  an  order  of  the  court  and  in  the  exercise  of  extra- 
ordinary power,  and  they  show  this  fact  upon  their  face.  This 
fact  itself  charges  any  person  to  whom  they  are  offered  with 
notice  of  the  terms  of  the  order  under  which  they  are  issued. 
Another  reason  is  that  such  certificates,  when  analyzed,  will 
be  found  to  be  wanting  in  most  of  the  essentials  of  negotiable 
paper,  although  they  are,  in  terms,  payable  to  "order"  or 
"bearer."  In  the  first  place, they  are  not  payable  uncondiiion- 
ally;  but  whether  they  are  payable  in  full  or  only  pro  rata  out 
of  the  fund  upon  which  they  are  a  charge,  depends  upon  the 
sufficiency  of  the  fund.  Again,  there  is  no  personal  liability 
upon  anyone  for  their  payment,  but  only  the  fund  in  the 
control  of  the  court  is  bound  for  that  purpose,  and  that  only 
when  it  is  equitable  to  charge  it  with  the  money  evidenced 
thereby;  but,  in  general,  their  payment  can  only  be  coerced 
by  application  to  the  court  having  control  of  the  trust,  for  an 
order  upon  its  acting  officer.*  A  still  more  cogent  reason  is 
that  the  issuing  of  such  certificates,  and  making  them  a  first 
charge  upon  the  property,  has  the  effect  of  displacing  prior 


•  Stanton  v.  Alabama  &c.  R.  Co.,  2  v.  Illinois  Midland  R.  Co.,  117  TJ.  S. 

Woods  (U.  S.),  506;  Union  Trust  Co.  461;  Miltenberger  v.  Logansport  &c. 

V.  Chicago  &c.  R.  Co.,  7  Fed.  Rep.  R.  Co.,  106  U.  S.  286;  McCurdy  v. 

613;  Bank  of  Montreal  v.  Chicago  &c.  Bowes,  88  Ind.  583. 
R.  Co.,  48  Iowa,  518 ;  Turner  v.  Peoria  '  Stanton  v.  Alabama  &c,  R.  Co., 

&c.  R.  Co.,  95  111.  134;  g.  c.  35  Am.  2  Woods  (U.  S.),  506. 
Rep.  144;  Newbold  v.  Peoria  &c.  R.  »  Swann  v.  Clark,  110  TT.  S.  602. 

Co.,  5  111.  App.   367;    Kneeland    v.  *  Turner  „.  Peoria  &c.  R.  Co.,  95 

Luce,  141  U.  S.  491 ;  Union  Trust  Co.  HI.  134 ;  s.  c.  35  Am.  Rep.  144. 
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liens  and  in  many  cases  without  the  consent  of  the  prior  lien- 
holders,  and  to  that  extent,  of  impairing  the  obligation  of  the 
contract  subsisting  between  them  and  the  railroad  company. 
Now,  if  the  receiver  can  issue  them  in  a  manner  not  sanc- 
tioned by  the  order,  or  for  purposes  not  sanctioned,  or  with- 
out the  trust  fund  in  his  hands  getting  any  benefit  from  the 
sale  of  them,  then  it  will  follow  that  the  court  will  be  put  in 
the  position  of  charging,  as  a  first  lien  upon  the  property,  a 
species  of  fraudulent  debenture,  and  the  security  of  the  prior 
lien-holders  will  be,  to  that  extent,  diminished,  without  the 
property  receiving  any  benefit  to  counteract  the  diminution, 
directly  or  indirectly. 

§  7184.  Non- liability  of  Indorser  of  Sucli  Certificates. — 

Such  being  the  nature  of  receiver's  certificates,  it  follows  that 
one  to  whom  they  are  made  payable  and  who  transfers  them 
by  indorsement  in  the  usual  way  in  which  commercial  paper 
is  transferred,  does  not,  by  his  indorsement,  make  himself 
liable  to  make  good  the  whole  or  any  part  of  the  face  value  of 
such  certificates,  not  paid  by  the  receiver  or  otherwise,  out  of 
the  fund  or  property  upon  which  they  are  a  charge.  He  is 
not  liable  as  an  indorser  of  commercial  paper,  because  the  cer- 
tificate is  not  such  paper;  he  is  not  liable  as  guarantor,  because 
the  mere  indorsement  of  non-negotiable  paper,  for  the  pur- 
pose of  selling  or  transferring  it,  does  not  amount  to  a  con- 
tract of  guaranty,  and  a  parol  contract  of  guaranty  is  within  the 
statute  of  frauds.  Nor  does  such  an  indorsement  imply  a  war- 
ranty that  the  certificate  will  be  paid.  The  most  that  the  as- 
signor of  such  a  certificate,  under  any  theory,  can  be  held 
impliedly  to  warrant  is  that  the  instrument  is  genuine,  that 
the  receiver  had  the  power  to  issue  it,  that  the  title  of  the  as- 
signor is  good,  and  that  he  transfers  it  in  good  faith.  Beyond 
this,  the  decisions  relating  to  the  transfer  of  other  non-nego- 
tiable choses  in  action  show  that  there  is  no  implied  warranty.-" 

*  McCurdy  v.  Bowes,  88  Ind.  583.  count  does  not  warrant  the  solvency 

The  court  referred  to  some  analogous  of   the   debtor :    Shirts   v.  Irons,   37 

authorities  supporting  their  oonclu-  Ind.  59 ;  French  v.  Turner,  15  Ind.  59. 

sions  thus:  "The  assignor  of  an  ac-  Nor   does  the    assignor  of    a    judg- 
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§  7185.  other  Consequences  of  This  Doctrine.  —  When, 
therefore,  receiver's  certificates  were  issued  to  a  person  to  whom 
the  receiver  was  not  indebted,  and  who  advanced  nothing 
thereon  which  went  to  the  benefit  of  the  trust  estate,  and  the 
original  taker  thereafter  pledged  them  to  secure  his  own  per- 
sonal debt,  and  afterwards  defaulted  in  the  payment  of  such 
debt,  and  their  holders  filed  an  intervening  petition,  asking 
for  an  order  of  court  directing  the  receiver  to  pay  them, — it 
was  held  that  the  order  was  properly  refused.'  So,  where  the 
court  made  an  order  directing  its  receiver  to  issue  such  certifi- 
cates  to  a  stated  amount,  in  such  sums  as  he  should  deem  expe- 
dient, and  the  receiver  issued  a  certificate  for  $2,500,  payable 
to  one  B.  or  his  order,  which  in  its  recitals  complied  with  the 
order  of  the  court,  and  the  object  of  so  issuing  it  was  to  enable 
B.  to  negotiate  it  for  the  benefit  of  the  trust  in  the  hands  of  the 
receiver,  and  B.  sold  it  and  never  turned  over  the  proceeds  to 
the  receiver,  and  it  came  into  the  hands  of  a  banker,  by  pur- 
chase at  forty  cents  on  the  dollar,  and  he  filed  an  intervening 
petition  for  an  order  on  the  receiver  to  pay  it,  —  it  was  held 
that  an  order  would  not  be  granted,  and  the  petition  was  dis- 
missed. The  court  proceeded  upon  the  view  that  the  receiver 
had  no  power,  under  the  order  under  which  he  acted,  to  appoint 
an  agent  to  negotiate  certificates,  and  for  that  purpose  to  issue 
certificates  payable  in  form  to  such  agent."  So,  where  the  order 
did  authorize  the  receiver  to  issue  certificates  in  payment  of 
material  when  the  material  should  be  furnished,  but  he  never- 
theless issued  such  certificate  for  material  upon  the  mere  eon- 
tract  of  the  party  to  whom  they  were  issued  to  deliver  the 
material,  which  contract  was  never  'carried  out,  so  that  the 
trust  fund  got  no  benefit  from  their  issue, — it  was  held  that 

ment:  Keid  v.  Eoss,  15  Ind.  265.    In  such  an  assignment  as  the  one  before 

the  assignment  of  a  certificate  of  lo-  ua." 

cation  under  a  land  warrant,  there  is  '  Turner  v.  Peoria  &c.  R.  Co.,  95 

no  warranty:  Johnson  v.  Houghton,  111.  134;  s.  c.  35  Am.  Eep.  144. 
19  Ind.  259.    The  discussion  by  Mr.  '  Union  Trust  Oo.  v.  Chicago  &c. 

Daniels,  in  his  work  on  Negotiable  R.Co.,7Fed.Eep.513.    This  decision 

Instruments    (3d    ed.,    5§  729,  730),  was  rendered  by  Mr.  District  Judge 

proves   that    there   is  no  warranty  Brown,  since  and  now  justice  of  the 

of   solvency   or   ability  to    pay,  in  Supreme  Court  of  the  United  States. 
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the  certificates  were  void,  even  in  the  hands  of  a  bona  fide 
holder  for  value.' 

§  7186.  Personal  liiaMUty  of  tlie  Receiver  to  Bona  Fide 
Purchasers  of  Fraudulent  Certificates.  —  If  a  receiver  issues 
fraudulent  certificates,  —  that  is,  if  he  issues  certificates  without 
an  order  of  court  authorizing  him  so  to  do,  or  if  he  knowingly 
and  fraudulently  issues  certificates  of  a  character  n«t  warranted 
by  the  order  of  the  court,  —  and  those  certificates  are  after- 
wards negotiated,  by  the  payee  named  therein,  to  a  bona  fide 
purchaser  for  value,  who  takes  them  on  the  faith  of  the  recit- 
als which  appear  on  their  face,  and  afterwards  the  certificates 
are  repudiated,  and  it  is  judicially  ascertained  that  they  are 
not  a  valid  charge  upon  the  fund  or  property,  —  such  bona  fide 
purchaser  may  maintain  an  action  against  the  receiver  for 
damages  for  the  deceit.  The  fact  that  no  deceit  may  have  beeu 
practiced  against  the  original  taker  makes  no  difference;  since 
"  in  the  very  nature  of  the  case  the  defendant  must  have 
intended  that  his  representations  would,  or  might  be,  acted 
upon  by  any  person  or  persons  purchasing  the  certificates  in 
the  open  market.  He  was  placing  paper  upon  the  market 
where  it  was  likely  to  be  bought  and  sold."^  The  right  of  a 
bona  fide  sub-purchaser  to  maintain  an  action  against  the 
original  party  perpetrating  the  deceit,  rests  upon  the  princi- 
ple already  considered  in  regard  to  the  liability  of  directors 
and  promoters.' 

§  7187.  Such  Certificates  do  not  Displace  the  IJiens  of 
Those  Who  are  not  Parties.  —  Although  it  is  a  general  prin- 
ciple that  a  receiver  is  the  representative  of  all  the  general  or 
unsecured  creditors  of  the  debtor  whose  property  has  been 
placed  in  his  hands,  yet  he  is  in  no  sense  the  representative 
of  lienholders  who  are  not  made  parties  to  the  suit.     It  fol- 

•  Bank  of  Montreal  v.  Chicago  &c.  judged  to  be  unauthorized  and  void  in 

R.  Co  ,  48  Iowa,  518.  Bank  of  Montreal  v.  Chicago  &c.  R. 

'  Bank  of  Montreal  v.  Thayer,  7  Co.,  48  Iowa,  518. 
Fed.  Rep.  622.     Tiie  certificates  in  "  Ante,   §  1460,    etnseq.;    i§   4144, 

this  case  were  those  which  were  ad-  4145 ;  §  1503,  et  seg. 
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lows  that  an  order  of  court  authorizing  the  receiver  of  a  rail- 
road property  to  issue  receiver's  certificates  which  shall 
constitute  a  first  lien  upon  tlie  property,  is  not  valid  as  against 
a  prior  lienholder,  not  a  party  to  the  suit,  and  cannot  be  set 
up  in  defense  to  an  action  brought  by  him  to  enforce  his  lien. 
It  is  not  necessary  to  enlarge  upon  the  reasons  of  this  conclu- 
sion, further  than  to  state  that  it  would  be  contrary  to  the 
most  fundamental  principles  of  justice,  and  would  deprive  a 
person  of  the  right  to  establish  a  lien  without  giving  him  a 
day  in  court.' 

'  Snow  V.  Winslow,  54  Iowa,  200;     holder,  but  had  only  an  inchoate  Hep, 
Seevers,  J.,  dissented  on  the  ground'    — that  is,  the  right  of  a  mechanic  to 
that,   when  the   receiver    was    ap-     estabUsh  a  lien, 
pointed,  the  plaintiff  was  not  a  lien- 
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CHAPTEK    CLXXII. 

EEMOVING  AND  DISCHARGING  THE  RECEIVER. 

Section  Section 

7192.  Vacating  order  appointing  re-      7196.  Validity  of  conditions  in  order 

ceiver,  by  writ  of   proliibi-  disciiarging  receiver. 

tion.  7197.  Effect  of  order  limiting  time  for 

7193.  Revocation  of  the  appointment  presenting  claims  when  re- 

and  dismissal  from  the  oflSce.  ceiver  discharged, 

7194.  Removing  the  receiver.  7198.  Compensation  of  the  receiver. 

7195.  Appeal  from  order  of  removal.       7199.  Counsel  fees. 

§  7192.  Vacating  Order  Appointing'  Receiver,  by  Writ  of 
Prohibition. — Where  the  court  proceeds  wholly  without  juris- 
diction to  make  an  order  appointing  a  receiver,  a  court  pos- 
sessing a  superintending  power  over  the  former  court  may 
stay  the  order  and  in  effect  vacate  the  receivership,  by  means 
of  a  writ  of  prohibition}  It  was  so  held  where,  in  a  pro- 
ceeding by  the  Attorney-General,  the  corporation  had  been 
dissolved  for  becoming  a  member  of  a  trust  to  create  a  monop- 
oly in  a  manufactured  article,  and  the  court,  on  motion  of 
the  Attorney-General,  no  creditor  or  stockholder  petitioning 
thereto,  assumed  jurisdiction  to  appoint  a  receiver,  which 
jurisdiction,  in  the  opinion  of  the  Supreme  Court,  had  not 
been  conferred  by  statute  and  did  not  exist  under  the  princi- 
ples of  equity.'' 

§  7193.  Revocation  of  the  Appointment  and  Dismissal 
from  the  Office. — ^Amotion  to  dismiss  the  receiver  and  to 
vacate  the  injunction  restraining  the  directors  and  officers 
of  the  corporation  from  acting,  addresses  itself  to  the  sound 
discretion  of  the  court,  in  the  same  sense  as  does  an  applica- 
tion to  appoint  a  receiver.     It  has  been  held,  on  the  one 

'■  state  V.  Ross,  122  Mo.  435;  8.  c.  '  Havemeyer  v.  Superior  Court,  84 

25  S.  W.  Rep.  947 ;  ante,  §  6843.  Cal.  327 ;  «.  c.  18  Am.  St.  Rep.  192. 
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hand,  that  one  who  claims  a  right  to  certain  back  dividends 
of  stock  and  bonds,  but  who  has  slept  for  years  with  full 
knowledge  of  his  right,  has  no  standing  in  court  to  oppose 
such  a  motion;  and,  on  the  other  hand,  that  such  a  motion 
will  not  be  granted  in  opposition  to  a  State  which  has  pre- 
ferred a  claim  for  back  taxes,  where  it  appears  that  the  State 
would  lose  all  remedy  if  the  motion  were  granted.*  The  fact 
that,  since  the  receiver  was  appointed,  there  has  been  a  cor- 
porate election,  conducted  under  an  order  of  court  in  another 
action,  under  which  a  new  board  has  been  elected,  does  not 
ipso  facto  vacate  the  order  appointing  the  receiver  and  deprive 
him  of  authority  to  act;^  although  the  new  election  might 
furnish  ground  for  the  removal  of  the  receiver,  on  a  proper 
application  to  the  court  which  had  appointed  him.*  Speak- 
ing generally,  the  effect  of  discharging  the  receiver  ends  the 
control  of  the  court  over  the  property,  unless  such  control  is 
reserved  in  the  order  making  the  discharge;  and  it  has  even 
been  held,  though  upon  grounds  which  are  possibly  unten- 
able, that  the  court  cannot,  after  discharging  its  receiver, 
retain  its  control  over  the  property,  by  asserting,  in  the 
order  of  discharge,  a  reservation  of  its  right  again  to  assume 
control.'* 

§  7194.  Removing  the  Receiver.  —  No  doubt  a  court  of 
equity  possesses  the  power,  in  the  exercise  of  a  mere  discre- 
tion, to  remove  a  receiver  whom  it  has  appointed,  and  to  sub- 

'  Hazard    v.    Credit   Mobilier,    6  not  able  to  go  on  with  its  business,  — 

Bail.  &  Corp.  L.  J.  77 ;  «.  c.  38  Fed.  then  "  its  assets  must  be  turned  into 

Kep.  195.  money,  its  liabilities  paid,  and  its 

'  Keokuk  Northern  Line  Packet  affairs  closed  up,  and  the  court  can- 
Co.  V.  Davidson,  13  Mo.  App.  561.  not  order   the   receiver   to  call  for 

»  Ibid.,  per  Bakewell,  J.     In  the  premiums,  or  to  keep  up  the  busi- 

case  of  a  proceeding  instituted  by  the  ness  of  the  company ;  nor  can  it  dis- 

Attorney-General  of  New  York,  under  charge  him  and  restore  the  assets  to 

a  statute  of  that  State  (New  York  the  corporation."    Attorney-General 

Laws   1869,   ch.   902),   against  a  life  v.  Atlantic  Mut.  Life   Ins.   Co.,   77 

insurance  company,  when  the  com-  N.  Y.  336. 

pany  has  been   declared   insolvent,  *  Texas  Pacific  K,  Co.  v.  Johnson, 

and  its  affairs  put  into  the  hands  of  76  Tex.  421;  g.  c.  18  Am.  St.  Rep.  60; 

a  receiver,  and  an  actuary  has  re-  13  S.  W.  Rep.  463. 


ported,  showing  that  the  company  la 
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statute  another  in  his  place.^  No  duration  to  the  tenure  of 
the  office  of  such  an  officer  having  been  fixed  by  law,  the  case 
falls  within  the  general  principle  that  public  officers,  the 
duration  of  whose  offices  is  not  fixed  by  law,  hold  them  during 
the  pleasure  of  the  appointing  power.^  A  receiver  will  not  be 
removed  on  the  petition  of  a  single  creditor,  who  exhibits  no 
serious  grounds  for  his  removal,  and  where  all  the  other  cred- 
itors appear  to  be  satisfied  with  his  administration.* 

§  7195.  Appeal  from  Order  of  Removal.  —  In  Mississippi, 
an  appeal  does  not  lie  from  an  order  removing  a  receiver,  such  an 
order  not  being  an  interlocutory  order  whereby  the  "  possession  of 
property  is  changed,"  within  the  meaning  of  a  statute  granting  ap- 
peals.* 

§  7196.  Validity  of  Conditions  in  Order 'Discharg-ing  Re- 
ceiver.—  As  the  court  can  impose  equitable  conditions  upon 
bondholders  when  they  petitioned  for  a  receiver,^  so,  before 
the  court  relinquishes  its  giasp  of  the  property  held  by  its 
receiver,  it  may  impose  equitable  conditions  upon  the  party  to 
whom  the  relinquishment  is  made.  This  party  is,  in  almost 
every  case,  a  new  corporation  organized  by  the  bondholders, 
who  have  purchased,  through  a  trustee,  the  property  of  the 
old  corporation  at  the  foreclosure  sale,  and  have  organized  a 

'  First  Nat.  Bank  v.  Barnum  Wire  ceeded  upon  the  substantial  view  that 

&c.  Works,  60  Mich.  487 ;  Siney  v.  New  the  power  conferred  by  the  statute 

York    &c.   Stage    Co.,   28  How.   Pr.  upon  the  officers   was  to  appoint  the 

(N.  Y.)481;  «.  c.  18  Abb.  Pr.  (N,  Y.)  receiver,  and  that  the  statute  gave 

435;  High  on  Receivers  (2d  ed.),  §820,  them  no  superintending  power  over 

et  seg.  him.    He  made  no  reports  to  them, 

*  People  V.  Comptroller,  20  Wend,  nor  did  his  duties  depend  in  the  least 

(N.  Y.)  594, 598.    But  it  was  held  that  degree  upon  any  discretion  to  be  ex- 

the  forty-first  section  of  the  act  to  in-  ercised  by  them  ;  but  he  was  a  mere 

corporate  the  State  Bank  of  Ohio,  statutory  trustee,  amenable  only  to 

which  authorized  the  Treasurer,  the  the  laws.    State  v.  Claypool,  13  Ohio 

Secretary  of  State,  and  the  Auditor,  St.  14. 

or  a  majority  of  them,  to  appoint  a  *  First  Nat.  Bank  v.  Barnum  Wire 

receiver  or  receivers  of  a  banking  com-  &c.  Works,  60  Mich.  487. 

pany,  organized  under  the  statute,  *  Hanon  v.  Weil,  69  Miss.  476 ;  re- 

upon  its  becoming  insolvent,  —  didnot  ferring  to  Code  Miss.  1880,  §  2311. 

empower  them  to  remove  from  office  a  re-  '  Ante,  §§  6824,  6825. 
ceiver  so  avpointed.    The  court  pro- 
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new  corporation  to  operate  the  same.  The  most  common  of 
these  conditions  is  that  any  expenses  incurred  by  the  receiver 
in  managing  and  operating  the  property,  which  have  not 
been  liquidated  by  the  income  which  has  come  into  his  hands 
and  by  the  actual  cash  paid  by  the  purchaser  at  the  foreclosure 
sale,  shall  be  a  charge  upon  the  property  which  passes  into 
the  hands  of  the  reorganized  corporation,  or  upon  its  income, 
or  both.  Touching  this  subject,  it  has  been  held  that  where 
such  a  receiver  is  discharged,  and  the  sale  of  the  property  to 
a  newly  organized  corporation  is  confirmed,  with  a  provision 
in  the  order  of  confirmation  that  the  new  company  shall  pay 
all  the  debts  of  the  receiver  and  all  claims  and  liabilities 
pending  in  the  foreclosure  case  and  unliquidated,  —  the  new 
company  cannot  be  permitted,  after  accepting  the  property, 
to  question  the  validity  of  the  order.'  In  order  to  secure  the 
enforcement  of  such  an  order,  it  is  held  to  be  a  proper  exer- 
cise of  the  chancery  powers  of  the  court,  while  surrendering 
the  trust  property  to  the  purchaser,  to  retain  jtirisdiction  of 
the  original  case,  thereby  retaining  the  authority  to  enforce 
the  payment  of  its  debts  and  liabilities  incurred  by  the  re- 
ceiver in  the  operation  of  the  property.*  When,  therefore, 
such  a  receiver  was  discharged  while  a  suit  was  pending 
against  him  to  recover  damages  for  injuries  occasioned  by 
the  negligence  of  his  servants  in  running  a  train,  and  the 
property  was  sold  by  order  of  the  court  and  passed  into  the 
hands  of  a  new  corporation,  but  the  sale  was  made  subject  to 
the  receiver's  indebtedness,  —  it  was  held  that  the  judgment 
obtained  by  the  plaintiff  in  his  action  against  the  receiver 
could  be  enforced  against  the  property  in  the  hands  of  the 
new  corporation.* 

§  7197.  Effect  of  Order  liimiting  Time  for  Presenting 
Claims  when  Keceiver  Diseharg-ed.  —  It  is  the  practice,  espe- 
cially in  cases  of  railway  receiverships,  for  the  court,  in  framing 
the  order  discharging  the  receiver,  to  fix  a  time  within  which 

•  Farmers'   Loan  &  Trust  Co.  v.  '  IMd. 

Iowa   Cent.   K.   Co.,   17  Fed.   Kep.  »  Schmid  v.  New  York  &c.  E.  Co., 

758,  McCrary,  J.  32  Hun  (N.  Y.),  335. 
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claims  for  damages,  and  other  claims  against  the  receiver, 
must  be  presented,  and  prescribing  that,  if  not  so  presented, 
they  will  be  barred.  It  is  perceived  that  this  is  in  effect  an 
assumption  of  the  power,  on  the  part  of  the  court,  to  enact 
short  statutes  of  limitation  applicable  to  all  claims  against  its 
own  receiver,  of  whatsoever  character,  without  reference  to 
the  residence,  the  status,  or  the  situation  of  the  claimants.  No 
exception  is  made  in  favor  of  non-residents,  minors,  or  insane 
persons;  and  the  period  of  limitation  is  generally  drawn  down 
to  two  or  three  months,  as  was  the  case  in  one  noted  instance 
which  we  are  about  to  state.  Such  orders  can  only  bind  the 
court  making  them,:  they  cannot  operate  in  the  slightest  degree 
to  abridge  the  jurisdiction  of  any  other  tribunal  to  deal  with 
such  claims,  except  in  cases  where  the  consent  of  the  tribunal 
appointing  the  receiver  may  be  necessary  to  the  bringing  of 
actions  against  him  to  charge  him  in  respect  of  matters  grow- 
ing out  of  his  receivership.  The  act  of  Congress  of  March  3, 
1887,^  has  done  away  with  the  necessity  of  obtaining  such  con- 
sent in  order  to  bring  actions  in  the  State  tribunals  against 
the  receivers  of  properties  appointed  by  courts  of  the  United 
States.  Since  the  intervention  of  this  statute,  such  an  order, 
m"ade  by  a  court  of  the  United  States,  in  discharging  such  a 
receiver,  has  no  validity  whatever,  in  so  far  as  it  is  sought  to 
apply  it  so  as  to  restrain  the  jurisdiction  of  another  court  to 
maintain  an  action,  either  against  the  receiver  or  against  the 
railroad  company  into  whose  hands  the  property  has  passed 
from  the  hands  of  the  receiver.  The  reason  is  obvious  at  a 
glance.  Judicial  courts  possess  no  legislative  power,  and  a 
court  of  the  United  States  cannot  make  an  order  which  shall 
operate  to  restrain  the  jurisdiction  of  a  court  of  one  of  the 
States.  When,  therefore,  in  the  case  of  a  railway  receiver- 
ship, which  was  undoubtedly  collusive,  and  in  which  the  re- 
receiver  was  the  mere  stake-holder  of  the  manipulator  who 
was  the  substantial  proprietor  of  the  corporation,  the  com- 
placent court  which  had  appointed  the  receiver  made  an  or- 
der, on  his  application,  fixing  the  limitation  of  three  months 

>  Ante,  §  7131. 
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after  the  discharge  of  the  receiver,  within  which  all  claims 
against  him  must  be  presented  and  prosecuted  by  intervention, 
otherwise  such  claims  should  be  barred,  and  should  not  be 
a  charge  on  the  property  of  the  company  into  whose  hands 
it  had  been  delivered  by  the  receiver,  — it  was  held  that  this 
order  did  not  operate  to  prevent  one,  who  had  been  damaged 
through  the  operation  of  the  property  in  the  hands  of  the  re- 
ceiver, from  maintaining  an  action  against  the  company  into 
whose  hands  he  had  delivered  it,  to  recover  such  damages.^ 


*  Texas  Pacific  E.  Co.  v.  Johnson, 
76  Tex.  421, 428 ;  Texas  Pacific  R.  Co. 
V.  Griffin,  76  Tex.  441;  Brown  v. 
Gay,  76  Tex.  444;  Fordyce  v.  With- 
ers (Tex.  App.),  20  S.  W.  Eep.  766. 
The  peculiar  nature  of  this  receiver- 
ship justifies  the  writer  in  transcrib- 
ing a  portion  of  the  opinion  of  the 
court,  written  by  Mr.  Chief  Justice 
Stay  ton:  "It  is  contended,  how- 
ever, that  that  court  had  power  to 
require  all  persons,  who  had  claims 
with  which  the  property  once  in  the 
custody  of  the  court  was  charged, 
to  present  their  claims  by  interven- 
tion for  adjudication  in  that  court. 
Whence  that  power  we  know  not. 
Courts  may  make  erroneous  rulings 
which  will  bind  parties  to  a  litigation 
in  which  they  were  made,  but  they 
have  no  power  to  make  laws  which  will 
bind  strangers  to  the  litigation.  Had 
the  receivership  not  been  closed,  such 
an  order,  in  so  far  as  it  might  be 
sought  to  bind  appellee  through  it, 
would  be  inoperative  and  in  conflict 
with  the  act  of  Congress  passed 
March  3,  1887,  which  permits  per- 
sons having  claims  against  receivers 
to  sue  upon  and  establish  them  in 
any  court  having  jurisdiction,  with- 
out leave  previously  given  by  the 
court  appointing  the  receiver.  The 
order  relied  upon,  if  given  effect, 
would  annul  the  act  of  Congress.  It 
is  contended  further,  that  not  only 


was  it  necessary  for  appellee  to  estab- 
lish his  claim  through  intervention, 
but  that  such  intervention  should 
have  been  made  within  the  time  pre- 
scribed by  the  order,  or  the  claim  be 
forever  barred  and  no  longer  remain 
a  charge  on  the  property.  It  is  gen- 
erally understood  that  in  our  form  of 
government,  none  other  than  that  to 
which  the  power  to  make  laws  is 
given  have  such  power.  Within  what 
time  a  claim  shall  be  established,  or 
action  brought  to  establish  it,  must 
be  determined  by  the  law-making 
power,  except  in  those  cases  in  whiph, 
from  long  lapse  of  time,  courts  of 
equity  have  felt  authorized  to  refuse 
to  enforce  them.  The  court,  in  the 
order  referred  to,  undertook  to  estab- 
lish arbitrarily  a  fixed  period,  which 
might  arise  within  as  short  a  time  as 
three  months  after  a  cause  of  action 
arose,  within  which  it  would  be 
barred.  The  court  had  no  rightful 
power  to  make  such  an  order.  Look- 
ing to  the  record,  it  seems  to  us  that 
no  better  scheme  could  have  been 
devised  than  seems  to  have  been 
pursued  in  the  cause  in  which  the  re- 
ceiver was  appointed  and  receiver- 
ship conducted,  to  enable  a  railway 
corporation  and  its  creditors  secured 
by  mortgage  to  operate  it  for  a  series 
of  years,  and  build  up  a  fine  prop- 
erty for  their  mutual  benefit,  at  the 
expense  of  those  who  were  largely  en- 
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6  Thomp.  Corp.  §  7198.]     receivers  op  corporations. 

§  7198.  Compensation  of  the  Receiver. — It  does  not 
seem  that  this  question  is  germane  to  the  present  work,  and 
therefore  it  will  be  disposed  of  very  briefly.  In  the  case  of  a 
statutory  receiver,  the  goveruing  statute  must  be  referred  to  as 
determining  the  compensation  of  the  receiver,  in  any  par- 
ticular case  where  a  controversy  arises.^  Where  there  is  no 
such  governing  statute,  the  amount  of  his  compensation  rests 
in  the  sound  discretion  of  the  court  whose  officer  he  is.*  Where 
the  receivership  proceeds  in  a  court  of  the  United  States,  the 
compensation  will  sometimes  be  fixed  by  analogy  to  the  statute 
of  the  State  relating  to  the  compensation  of  receivers  or  of 
sheriffs  in  like  cases,  though  the  court  will  not  be  bound  to 
follow  the  statute  where  the  result  would  be  unreasonable.^ 


titled  to  the  earnings.  The  receiver- 
ship was  established  and  conducted 
in  a  State  other  than  that  in  which 
the  property  was  situated.  How 
jurisdiction  was  acquired,  we  are  not 
informed.  The  proceedings  might  as 
well  have  been  in  Mexico,  Oregon, 
California,  or  Florida,  as  in  Louisi- 
ana, so  far  as  the  record  shows.  The 
property,  a  long  line  of  railway  run- 
ning across  the  northern  part  of 
this  State,  was  thus  operated  for 
nearly  three  years.  A  great  part  of 
the  earnings  were  appropriated  to 
better  the  property.  A  passenger, 
shipper,  furnisher  of  material,  day 
laborer,  or  employ^,  having  just  claim 
for  compensation  or  damages,  unless 
this  was  awarded  by  the  receiver, 
might  sue,  if  able  to  bear  the  ex- 
penses of  litigation,  in  a  place  distant 
from  where  his  evidence  of  right 
might  be  obtained;  where,  according 
to  the  usual  practice  of  the  court,  his 
claim,  when  it  suited  the  convenience 
of  all  parties,  would  be  submitted  to 
a  master  in  chancery,  and  his  right 
thus  determined,  when  under  the  act 
of  Congress,  it  was  his  right  to  sue  in 
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any  other  court  having  jurisdiction 
of  his  cause  and  to  have  an  inex- 
pensive trial  in  the  mode  appropriate 
under  the  law  for  the  trial  of  his 
cause.  This,  too,  after  the  property 
had  passed  from  the  custody  of  the 
court,  was  required  to  be  done  by  all 
who  then  held  unadjusted  claims 
within  an  arbitrarily  fixed  period, 
when  the  receiver  was  no  longer 
under  the  power  of  the  court." 
Texas  Pacific  R.  Co.  v.  Johnson,  76 
Tex.  421,  432,  433;  t.  c.  18  Am.  St. 
Eep.  60. 

'■  See  Attorney-General  v.  North 
American  Life  Ins.  Co.,  89  N.  Y.  94; 
modifying ».  c.  26  Hun  (N.  Y.),  294,  — 
where,  under  a  statute  of  that  State, 
relating  to  receivers  of  insolvent  life 
insurance  companies,  a  number  of 
points  were  ruled  touching  a  receiver's 
compensation. 

*  See  High  on  Receivers,  §  781,  et 
teg. 

'  This  is  the  recollection  of  the 
author  of  the  views  of  Mr.  Circuit 
Judge  Dillon  in  deciding  questions  of 
this  kind  in  the  Eighth  Federal  cir- 
cuit. 


REMOVING  AND  DISCHARGING.     [5  Thomp.  Oorp.  §  7199. 

§  7199.  Counsel  Fees.  —  Where  a  receiver  employs  counsel, 
the  court  will  determine  the  amount  to  be  allowed  them  as 
compensation  for  their  services  to  the  receiver;  and  if  the 
receiver  employs  an  attorney  and  pays  him  a  certain  amount 
for  his  services,  and  inserts  that  amount  in  his  account,  upon 
the  filing  of  which  he  notifies  the  attorney  to  be  present  at 
the  settlement  of  the  account,  to  be  heard  as  to  the  amount 
to  be  allowed  to  him  for  his  services,  and  if  the  attorney 
attends  and  is  heard,  but  the  court  refuses  to  allow  any  more 
than  the  amount  paid  by  the  receiver,  —  the  attorney  will  be 
bound  by  this  adjudication,  and  cannot  afterwards  maintain  an 
action  to  recover  anything  from  the  receiver/  It  has  been 
held  that  courts  will  not  allow  a  receiver  any  payments  made 
to  counsel  for  their  services,  when  the  employment  of  such 
counsel  has  not  been  authorized  by  the  court.^  The  amount 
of  compensation  to  be  allowed  to  counsel  for  the  receiver  is 
discretionary  with  the  coijrt  from  which  the  receiver  derives 
his  authority  to  act.'  The  allowance  of  counsel  fees  on  behalf 
of  a  receiver  is  an  allowance  made  in  form  to  the  receiver, 
and  not  to  the  counsel.*  A  receiver,  being  an  officer  of  the 
court,  is  entitled  to  apply  to  the  court  for  instruction  and 
advice  in  respect  of  the  retaining  of  counsel;"  and  he  may 
make  reasonable  payments  of  fees  to  them,  subject  to  the  risk 
of  having  the  court  refuse  to  allow  them  to  him  as  credits  on 
his  final  accounting.  It  seems  that  an  appeal  lies  from  an 
order  allowing  such  fees;'  and  while  the  practice  of  allowing 
large  and  extravagant  counsel  fees  and  commissions,  payable 
out  of  trust  funds  under  the  control  of  the  Circuit  Courts  of 
the  United  States  in  equity,  has  been  commented  upon  and 
disapproved,  it  seems  that  such  orders  will  not,  in  general,  be 
reversed  except  where  the  discretion  of  the  court  below  has 
been  plainly  abused;  since  it  has  far  better  means  of  knowing 
what  is  just  and  reasonable  than  an  appellate  court  can  have.' 

'  Walsh  V.  Raymond ,  58  Conn .  251 ;  *  Ibid.                        "  Ibid. 

s.  c.  18  Am.  St.  Kep.  261.  ^  Trustees  v.  Greenough,  105  U.  S. 

'  Corey  v.  Long,  43 How.  Pr.  (N.Y.)  527,  537. 

504_  '  Ibid.;   Stuart  v.   Boulware,   133 

2  Stuart  V.  Boulware,  133  U.  S.  78.      U.  S.  78,  82. 
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